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HE prominent event in the current London law 
journals is the retirement of Mr. Justice Mellor. 
This judge voluntarily retires, at the age of nearly 
seventy years, after a judicial service of seventeen 
years, the longest of contemporary English judges 
except the Lord Chief Justice and Lord Justice 
Bramwell. His retirement was the result of his 
desire to leave the bench, as his illustrious prede- 
cessor, Sir John Coleridge, had done, before his 
natural force and vigor were so abated as to inter- 
fere with the proper discharge of his judicial duties, 
His name is honorably familiar to American law- 
yers. He will be especially remembered as onesof 
the three judges who presided at the famous Tich- 
bourne trial. The London journals speak in the 
warmest terms of his intellectual, moral and social 
qualities. The Lord Chief Justice speaks of him 
as ‘a great judge of inestimable worth,” and says: 
‘‘A sound lawyer, a sound thinker, and a zealous, 
honest, faithful public servant, his loss will be re- 
gretted by the whole bar of England, and by his col- 
leagues on the bench, asirreparable.” But what must 
have been the most touching tribute to his excel- 
lencies,—in Westminster Hall, thronged with the bar 
and nobility of the realm assembled to do him honor, 
the whole bar rose to their feet, and the Attorney- 
General, on their behalf, addressed to him such 
words of praise and affection as alone should suffice 
for the reward of his long service.- Thanks, how- 
ever, to the British system, this honored public ser- 
vant isnot driven in his old age to labor for his 
support, or subjected to a life of narrow economy, 
but can pass his remaining days in well-deserved 
ease,—a privilege which his talents, learning and 
integrity have a million times earned from the pub- 
lic which he has so long and intelligently served. 
Sir John Mellor is succeeded by Mr. Bowen, who, 
like Mr. Phunkey, is a ‘‘ promising young man” of 
forty-three, which is, indeed, an early age for ele- 
vation to the English bench, Mr. Bowen is spoken 
of in the highest terms by the law journals. 


Vor. 20.— No, J, 








The English are again dreading a French inva- 
sion, despite the recent Napoleonic catastrophe in 
Zulu-land. Mdlle. Sarah Bernhardt, the distin- 
guished French actress, is coming across the chan- 
nel to act plays at the houses of the nobility and 
connoisseurs, during the summer vacation, for hire. 
Hereupon the Solicitors’ Journal reminds the made- 
moiselle that, under the statute, she is possibly lia- 
ble to a penalty of £10 for every such representa- 
tion, such a penalty being denounced against “ every 
person who, for hire, shall act any part in any stage 
play, in any place not being a patent theatre or duly 
licensed as a theatre.” Such seems to have been 
the effect attributed to the statute by Justice Black- 
burn in Tarling v. Fredericks, 21 W. R. 785, and 
by Baron Bramwell in Fredericks v. Payne, 1 H. & 
C. 590, although the latter judge suggested that tlie 
‘*hire which the act contemplated as a necessary 
constituent of the offense must be a hire received 
from the spectators.” The difficulty is easily evaded 
by stipulating to pay the artist her honorarium and 
indemnify her against penalties. We do not know 


. whether a sculptor is obliged to.be licensed in Eng- 


land, but if so, then the all-accomplished lady, who 
proposes, during her dramatic representations, to 
model busts of her entertainers, must take out a 
sculptor’s license. Perhaps, also, she will render 
herself amenable to the penalty for profane swearing. 


The development of the Hull murder must be a 
severe blow to the New York police, physiciansp 
newspapers and spirits. - It is what the newspapers 
call a ‘‘beat” all around. In all these quarters 
there has been a persistent determination to fit the © 
circumstances to a theory rather than let a theory 
grow out of the facts. The police were determined 
that the crime was committed by some resident of the 
house, although there was not a particle of evidence 
to sustain it, and instead of trying to find the stolen 
jewelry in the probable places, as one would: suppose 
the stupidest tyro would have done, devoted them- 
selves to watching Dr. Hull, and talking about the 
‘‘mystery ” of a crime the motive of which was pal- 
pable, and digging and searching about the house to 
find the plunder. Even yet, Captain Williams acts 
as if he thought that Cox was wickedly lying about 
the matter and maliciously contriving to get himself 
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hanged. The newspapers erred in the same direc- 
tion. The physicians who found so much ‘‘ science ” 
in the murder, and insisted that the woman was 
killed first and tied afterward, are left laughably 
in the lurch. All this time there was probably 
scarcely a lawyer in the country who imagined for 
a moment that the unhappy, old, feeble, half de- 
mented husband did the deed. The truth is, de- 
tectives are always too cunning and too suspicious. 
We recommend to those of the police who can read 
readily, the perusal of Poe’s ‘‘ Murders in the Rue 

orgue” and ‘‘The Purloined Letter.”” The 
‘spirits, who ought to have been interested in 
Mrs. Hull’s case, if any earthly affairs can move 
them, were utterly impotent. ' They lost a great op- 
portunity. We can but shudder at the escape which 
an innocent and afflicted old man has had from tacit 
public condemnation, although no jury would 
probably have harmed a hair of his head on the 
evidence which appeared to the professional detect- 
ive morally so strong. 


Meanwhile the time described in Byron’s ‘‘ Vision 
of Judgment” seems to have arrived when ‘‘the 
devils have taken along pull, and a strong pull, and 
a pull all together, as they say at sea,” and when the 
melancholy predictions of the horrible year of the 
‘* perihelions ” seem likely to be verified. Every 
Friday somebody is hanged, and nearly so it has 
been for a dozen years, and yet crime is on the in- 
crease and never before was so rampant. We ven- 
ture the assertion that during the last fifteen years 
there have been more executions than there were 
murders in the preceding fifty. Jealousy, wounded 
honor, revenge, greed, religious fanaticism, strife 
between capital and labor, drunkenness, all the con- 
ceivable motives to the highest crime have seemed 
to spring into existence at one dark birth. In the 
last volume of Texas criminal reports, we find 
twenty-nine murdef cases during one term and part 
of another. Nor is this tide of crime confined to 
any part of our country, but from law-loving Mas- 
sachusetts to lawless Texas, it sweeps on apparently 
beyond control or check. Severity does not stay its 
course; nor does leniency, for in the volume of 
Texas reports referred to there were only eight 
capital convictions out of the whole number. Some 
dave attributed the astounding prevalence of crime 
to the demoralization wrought by the late war. In 
respect to monetary offenses this may be correct, but 
in regard to homicide it is noticeable that an old 
soldier is rarely an offender. Indeed, the quiet and 
order with which the soldiery subsided into the 
peaceful and industrious pursuits of society have 
been the wonder and admiration of political stu- 
dents. Strict religionists are apt to ascribe it to the 
devil. Men are always fond of finding a scape-goat 
for the crimes of mankind. But human wisdom 
can only justly conclude that there are cycles of 
crime and depravity as of progress and civilization. 


A case involving the doctrine of res adjudicata, 
and illustrating at once the independence and the 
impartiality of the State courts is, Steinbach v. 





Relief Fire Insurance Company, decided by our 
Court of Appeals June 10th, and reported in our 
last week’s abstract. The action was to reform a 
policy of fire insurance, which insured the plaintiff 
on ‘‘ fancy goods, toys and other articles in his line 
of business as a German jobber and importer,” 
which classed fire crackers and fireworks as specially 
hazarddhs, permitted the keeping of firecrackers, but 
gave no express permission to keep fireworks. “¥ire- 
works were kept and a loss resulted therefrom. 
The plaintiff sued the defendant in Maryland, in 
the Federal court, where proof was rejected to 
show that‘ fireworks were an article in thg line of 
business of a German jobber and importer, and 
judgment was given against him, which was affirmed 
by the Federal Supreme Court, 13 Wall. 183. Mean- 
while the plaintiff having sued the Lafayette Fire 
Insurance Company on «& similar policy on the same 
stock in this State, recovered, and the judgment was 
affirmed by the Commission of Appeals, 54 N.Y. 97, 
disapproving the decision in 13 Wallace. There- 
upon the plaintiff brought this action to reform the 
policy by inserting a permission to keep fireworks, 
alleging that it was omitted by mistake, and to re- 
cover on the reformed policy. It was held that this 
could not be maintained, the judgment in the 
Maryland action constituting res adjudicata, Our 
court yielded to the principle that a former final 
adjudication is conclusive, although erroneous, 
and this in spite of the somewhat cavalier obser- 
vation in 54 N. Y., concerning the former action, 
that ‘‘The New York cases do not seem to have 
been adverted to, nor the case itself much con- 
sidered.” This raises a very interesting question of 
construction, and we think it by no means clear 
that the true construction was not, as implied by 
the Federal decision, ‘‘such other articles, in his 
line of business of a German jobber and importer, 
as are not specially prohibited.” But after all, the 
disapprobation of the Maryland case by the New 
York court seems rather unnecessary, for in the lat- 
ter case the evidence excluded in the former was 
admitted without objection. 





NOTES OF CASES. 


DECISION as to the meaning of the term ‘‘ cal- 
endar month” in a sentence to imprisonment, 

was made by the Common Pleas division in Bigotti 
v. Colville, 4 L. T. Rep. (N. 8.) 522. The plaintiff, 
who had been sentenced by a police magistrate on 
the 31st October, to two different terms of imprison- 
ment on two convictions, the first for ‘‘ one calendar 
month,” the second ‘‘for fourteen days, to com- 
mence at the expiration of the imprisonment pre- 
viously adjudged,” sued the defendant, the gov- 
ernor of Coldbath Fields Prison, for false imprison- 
ment. The plaintiff was received into the defend- 
ant’s custody on the 318t of October, and finally 
released on the 14th of December at 9 a.m. The 
court held that the facts disclosed no cause of action, 
the term of imprisonment not strictly expiring until 
midnight on the 14th of December; that ‘‘ one cal- 
endar month,” in a sentence of imprisonment, means 
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a period expiring on that day -in the succeeding 
month which corresponds numerically with the day 
on which the sentence is pronounced. The court 
could find no express authority on the point but ar- 
gued from analogous cases. It has been held in 
many cases that, as a general rule, except where it is 
necessary in order to settle which of two actions on 
the same dag is to prevail, the law takes no notice 
of pdfts of a day, and that the first day to be counted 
is the day, any part of which is occupied in the par- 
ticular business which is to endure for a certain num- 
ber of days in order to fulfill any requirement of the 
law. This principle is recognized in the often-cited 
case of Combe v. Pitt, 3 Burr. 1423; in Field v. 
Jones, 9 East, 154; in Glassington v. Rawling, 3 id. 
407, where it was held that, under the statute 
which enacted that a trader lying in prison two 
months after an arrest for debt should be adjudged 
a bankrupt, the day of arrest was to be included in 
the computation of the two months; and also in 
Wright v. Mills, 4 H. & N. 488, and other cases: 
and this is stated to be the rule applicable ‘‘to all 
judicial acts” in the judgment of the Exchequer 
Chamber in Edwards v. The Queen, 9 Exch. 628. 
There are no doubt several cases in which, where 
the date is to run from an act done, it has been held 
that the day on which the act is done is to be ex- 
cluded from the computation. See Lester v. Gar- 
land, 15 Ves. Jr. 254. There are also cases in 
which, where a payment is to be made or something 
to be done ‘‘ within so many days or months,” or 
‘‘at the expiration of so many days or months,” the 
day of the event within or at the expiration of so 
many days from which the payment is to be made, 
or the act done, is not included in the reckoning. 
The case of a bill of exchange is a familiar instance. 





In Ready v. Koebke, just decided by the Supreme 
Court of Wisconsin, it was held that the defense of 
usury is personal to the debtor or his privfes and is 
not available to one standing in the position of a 
second mortgagee. A strictly analogous question 
was considered in a very able opinion by the same 
court, in Bensley v. Homier, 42 Wis. 631, and 
the conclusion reached, that the defense of usury 
was personal to the debtor, his privies in blood 
or estate, or privies to the contract, and that 
principle and the weight of authority were against 
the right of a judgment creditor to set it up against 
amortgage. It has been held in some cases that the 
purchaser generally—not of the mere equity of re- 
demption—of property charged with an usurious 
lien or claim can allege the usury and defeat the claim 
when the conveyance shows that the vendor con- 
veyed the property discharged of such lien. New- 
man Vv. Kershaw, 10 Wis. 333; Ludington v, Harris, 
21 id. 241; Hartley v. Harrison, 24 N. Y. 170; Bul- 
lard v. Raynor, 30 id. 197; and see Chamberlain v. 
Dempsey, .36 id. 144; Williams v. Tilt, id. 319. The 
reason given in some of these cases for sucha ruling 
is that the purchaser under such circumstances suc- 
ceeds to all the relations of his vendor in respect of 
the property, and therefore necessarily acquires the 
right to question the validity of the usurious secu- 








rity in protection of his title. But when the pur- 
chaser of land, subject to a mortgage or other lien, 
agrees to pay the debt, he cannot defend against the 
mortgage or debt on the ground of usury. COramer* 
v. Lepper, 26 Ohio St. 59; 8. C., 20 Am. Rep. 756; 
Hough v. Horsey, 36 Md. 181; 8. C., 11 Am. Rep. 
484. See, also, Ferris v. Crawford, 2 Denio, 595; 
Mason v. Lord, 40 N. Y. 476; Hardin v. Hyde, 40 
Barb. 435; Freeman v. Auld, 44 N. Y. 50. That.the 
purchaser of a mere equity of redemption, or one 
who purchases subject to the mortgage, cannot set up 
usury has also been held in Conover v. Hobart, 24 N. 
J. Eq. 120; Bridge v. Hubbard, 15 Mass. 103; Read- 
ing v. Weston, 7 Conn. 413; Stephen v. Muir, 8 Ind. 
352. But see otherwise Gunnison v. Gregg, 20 N. 
H. 100; McAlister v. Jerman, 32 Miss. 142. For a 
full consideration of the question who can set up 
the defense of usury, see 13 Alb. Law Jour. 39 and 
71. 


In Carl v. The Sheboygan & Fon Du Lac R. R. 
0o., recently decided by the Supreme Court of Wis- 
consin, the action was for a continuing trespass in 
occupying and using the street in front of plaintiffs 
premises — the fee of which was in plaintiff — for 
and as a railroad without plaintiff’s consent and - 
without compensation. The court held that the 
measure of damage was not the amount which the 
premises had been lessened in value by the trespass, 
as the action was in no sense a substitute for pro- 
ceedings to ascertain and xecover compensation for 
the taking of the premises, but that the measure of 
damage was the difference in value of the use of the 
premises without the railroad track and with the 
railroad track from the date of the.trespass to the 
commencement of the action. If the measure of 
damage in such cases was the amount which the real 
estate had been lessened in value, then a recovery in 
the action would bar a recovery in any future action 
for a continuance of the nuisance; such, however, 
is not the case. The recovery in such an action will 
be a bar only as to damages sustained previous to 
the commencement of the same, and the plaintiff 
can recover in another action, for any injury caused 
to the lot by the maintenance of such railroad sub- 
Sequent to the commencement of theaction. ‘“Blesch 
v. Railroad Co.,43 Wis. 183-195; Ballishill v. Reed, 
18 C. B. 696; Bare v. Hoffman, 79 Penn. St. 71; 
Sedgwick on Damages, 162, and note; Field on the 
Law of Damages, § 748; Lolmes v. Wilson, 10 Ad. 
& E. 503; Thompson v. Gibson, 7M. & W. 456; 
Bowyer v. Cook, 4 C. B, 236; Pennoyer v. City of Sag- 
inaw, 8 Mich. 534; Davis v. Lambertson, 56 Barb. 
480; Blunt v. McCormick, 3 Denio, 283; Waggoner v. 
Jermaine, 3 id. 806; Cumberland and Oxford Canat 
v. Hitchings, 65 Me. 140. The only way the de- 
fendant can prevent liability on its part for the con- 
tinuance of the trespass or nuisance, either to the 
plaintiff or his grantees, is to proceed under the 
laws of the State to appropriate the lands-for the 
use of its road, and pay the compensation to the 
owners which shall be fixed by such proceeding, as 
a just compensation for taking the same. Pettibone 
v. Railroad Co., 14 Wis. 443-448; Ford v. Railroad 
Oo., id. 609-617; Loop vy. Chamberlain, 17 id. 
504; 20 id. 135. There are a few cases which 
seem to hold a different rule of damages, or that 
damages for the permanent injury can be recovered. 
See Troy v. R. Rk. Co., 3 Fost. (N. H.) 83; Powers 
v. Council Bluffs, 45 Towa, 652; R. R. Oo. v. Gra- 
bill, 50 Ill. 240. But the authorities first above 


cited are in harmony with the great weight of au- 
thority, both in this country and in England. 
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PHOTOGRAPHS AS EVIDENCE. 

, IX the case of Eborn v. Zimpelman, 47 Tex. 503; 
8. C., 26 Am. Rep. 315, on a question of the 
handwriting of A, in Texas, the court admitted de- 
positions of witnesses in another State, that they 
knew the handwriting of B, but not that of A. 
Attached to the interrogatories were photographic 
copies of the writings in question, purporting to 
have been executed by A, and the witnesses in 
those depositions testified to their belief that if the 
copies were exact, the original writings were in the 
hand of B. Held, that the depositions were erro- 
neously received; (1) because they were secondary 
evidence; (2) that the mere fact that the original 
writings were on file in a Texas court, and thus 
could not be produced to the witnesses in the other 
State, did not authorize their admissions; (3) be- 
cause the witnesses did not know the handwriting 

of A. See, also, note, p. 319. 
Photographs have been admitted as evidence in 

* several classes of cases. 

I. From necessity, as for example, to present accu- 
rate copies of public records which cannot be per- 
mitted to be withdrawn from the files. Thus in Jn re 
Stephens, L. R., 9C. P, 187; 8 Eng. Rep. (Moak) 
481, certain documents had been annexed to a com- 
mission returned and filed in that court, and a man- 
damus had been issued for the examination of wit- 
nesses in the Court of Exchequer, which would 
involve the production of those documents; an ap- 
plication was made in this court for leave to take 
them from the office for that purpose. The applica- 
tion was denied, but Coleridge, C. J., said that, if 
the identification of the handwriting became neces- 
sary, “that difficulty might be got over by taking 
photographic copies —a thing which is by no means 
uncommon at the present day.” In Leathers v. The 
Salvor Wrecking Co., 2 Wood, 682 (U. 8. Cir., South» 
Dist., Miss.), it was held that photographic copies of 
public documents on file in the public departments at 
Washington, which public policy requires should not 
be removed, are admissible in evidence when their 
genuineness is authenticated in the usual way by 
proof of the handwriting. Within the same prin- 
ciple is Daly v. Maguire, 6 Blatchf. 137, an action 
for infringement of copyright of a play, a printed 
programme of a theatrical performance at San Fran- 
cisco, and newspaper slips had been annexed to a 
deposition on file. Application was made for leave 
to take, them from the files and annex them to a 
commission about to be sent in the cause to San 
Francisco. The application was granted on condi- 
tion that their plaee should be supplied, under the 
direction of the clerk, by photographed fac similes. 
Here was no question of handwriting, and the wit- 
nesses were not to be required to inspect and swear 
to the copies, but to the originals. See, also, Luco 
v. U. 8,, 23 How. 515. 

II. For the purpose of identification of an indi- 
vidual, Thus, in the case of Udderzook v. Common- 
wealth, 76 Penn. St. 340, it was held that on the 
trial of an indictment for murder, a photograph of 





Goss taken in life, testified to be like a mutilated 
body found, was evidence to’go to the jury that the 
body was that of Goss. Here, certainly, it was not 
the best evidence of which the case was capable, be- 
cause witnesses could have viewed the body and 
testified from observation of it and acquaintance 
with the deceased. But there was corroborative 
evidence, and the court said: “Happity the proof 
of identity in this case is not dependent on the 
photograph alone.” The court say on the general 
subject: ‘‘ The Daguerrean process was first given 
to the world in 1839. It was soon followed by pho- 
tography, of which we have had nearly a genera- 
tion’s experience. It has become a customary and 
common mode of taking and preserving views as 
well as the likenesses of persons, and has obtained 
universal assent to the correctness of its delinea- 
tions. We know that its principles are derived 
from science; that the images on the plate, made 
by the rays of light through the camera, are de- 
pendent on the same general laws which produce 
the images of outward forms upon the retina 
through the lenses of the eye. The process has be- 
come one in general use, so common that we cannot 
refuse to take judicial cognizance of it as a proper 
means of producing correct likenesses.” To the 
same effect are Luke v. Calhoun County, 52 Ala. 118, 
and Ruloff v. People, 45 N. Y. 213. In both these 
cases there was other evidences of identity, and in 
the latter the court said ‘‘ the photographs were com- 
petent though slight evidence in addition to the other 
and more reliable testimony.” In Washington Life 
Ins. Oo. v. Schaible, 1 Weekly Notes of Cases, 369 
the action was on a policy of life insurance, and the 
defense was a breach of warranty. There was evi- 
dence that thé deceased died of consumption shortly 
after the policy was issued. On the offer of the 
plaintiff a colored photograph of the deceased 
taken a short time before her death, which several 
witnesses testified was a good likeness, was admit- 
ted. The Supreme Court of Pennsylvania, on ap- 
peal, held that this was not error. 

III. To identify and describe premises in dispute. 
In Blair v. Pelham, 118 Mass. 421, an action to re- 
cover for injuries from a defect in a highway, a 
photograph of the place was held admissible, when 
verified by proof of its correctness, to assist the 
jury in understanding the case. To the same effect 
is Cozzens v. Higgins, N. Y. Ct. App., 33 How. Pr. 
439. In Church v. Milwaukee, 31 Wis. 512, the ac- 
tion was to recover damages for an injury to plain- 
tiff's premises by reason of the change of grade of 
a street, and the court held that a photograph of 
the premises proved to be correct was properly ad- 
mitted, it being impracticable for the jury to view 
the premises. Cole, J., delivering the opinion, said: 


“The plaintiff had a photograph taken of the 
premises, which was received in evidence against 
the objection of the defendant. The city engineer 
was present when the photograph was taken, and 
the plaintiff testified that the picture was as per- 
fect as it could be. No effort was madeto impeach 
the general correctness of the photograph, and we 
are really unable to perceive any valid objection to 
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its admission in evidence. It might aid the jury in 
arriving at a clear and accurate idea of the situa- 
tion of the premises, and enable them the better to 
understand how they were affected by the change 
in the grade. Of course, the main thing was to 
bring before the minds of the jury the location of 
the plaintiff's lot and improvements and all the sur- 
roundings; and this had to be done by the descrip- 
tion_of witmesses acquainted with the place, or by 
pictures or diagrams. If the photograph was a per- 
fect representation of the premises, why should it 
not be admitted in evidence to aid the jury in de- 
termining how they were affected by the alteration 
of the grade? It is said that the premises them- 
selves were the highest evidence, and if the jury 
could have had a view of them, it would have 
greatly assisted them in passing upen the questions 
before them. So, undoubtedly, it would. But as 
a view was impracticable, the jury had to obtain 
the best idea they could of the location of the prem- 
ises with reference to the changed grade. They 
were compelled to rely upon the description of wit- 
nesses, pictures and diagrams, and such means of 
information as they had before them. And it ap- 
pears to us that it was no violation of the rules of 
evidence to allow the photograph of the premises 
to go to the jury with the other testimony. The 
case of Ruloff v. The People, 45 N. Y. 213, seems 
to sanction the admission of such evidence, and we 
do not really perceive any substantial objection 
against it. The defendant was permitted to give 
in evidence a diagram or profile of the premises for 
the purpose of showing the general surroundings of 
the property; and the photograph was competent 
for the same purpose.” 


We do not see why a photograph of premises is 
not more trustworthy than a drawing, map, or dia- 
gram. 

IV. As an aid upon questions of disputed hand- 
writings, in addition to the writings themselves. 
The general practice is to receive enlarged photo- 
graphs of the writings, which serve to point out and 
emphasize peculiarities of the hands. Thus, in 
Marcy v. Barnes, 16 Gray, 161, magnified copies of 
genuine signatures of the defendant, and of the 
disputed signature, were submitted to the inspec- 
tion of the jury. This, the court say, ‘‘is not dis- 
similar to the examination with a magnifying glass,” 
and is an additional and useful means of making 
comparisons betwéen admitted signatures and one 
which is alleged to be only an imitation. So far 
from treating photegraphic copies as necessarily ac- 
curate, the court, in that case, expressly say, that 
their accuracy is a question of fact ‘‘ to be consid- 
ered and determined by the jury.” Here the en- 
larged photographic copies were used, not as sub- 
stitutes, but in addition to the originals, and pre- 
liminary proof of the accuracy and exactness of the 
copies was demanded. 

But even in this class of cases such evidence has 
not universally been tolerated. Thus, in Matter of 
Will of Foster, 34 Mich. 21, the will being proved 
by the subscribing witnesses, the contestants pro- 
posed to furnish the jury with photographic copies, 
The court said: 


“If the court had permitted photdégraphic copies 
of the will to be given to the jury, with such pre- 


- 


cautions as to secure their identity and correctness, 
it might not perhaps have heen error. Nevertheless 
it is not always true that every photographic copy 
would be safe on any inquiry requiring minute accu- 
racy. Few copies can be so satisfactory as a good 
photograph. But all artists are not competent to 
make such pictures on a large scale, and all photo- 
graphs are not absolutely faithful resemblances. It 
is quite possible to tamper with them, and an im- 
pression which is at all blurred would be very apt 
to mislead on qugstions of handwriting, where forg- 
ery is claimed. Whether it would or would not be 
permissible to allow such documents to be used, 
their use can never be compulsory. The original 
and not the copy is what the jury must act upon, 
and no device can properly be allowed to supersede 
it. Copies of any kind are merely secondary evi- 
dence, and in this case they were intended to be 
used as equivalent to primary evidence in determin- 
ing the ganuineness of the original document. That 
and that only was in controversy and was in court to 
be shown to the jury. However fortunate it may 
be that copies can now be produced which will 
closely resemble originals, it would be an unauthor- 
ized assumption to hold that courts should be com- ° 
pelled to receive additional and supplementary 
proofs which were neither necessary nor admissible 
before, and which are at best merely convgnient aids 
to enable juries to dispense with the pfimary evi- 
dence.” 

In Tome v. Parkersburgh Branch R. R. Oo., 39 
Md. 693; 17 Am. Rep. 540, on a question of hand- 
writing, photographic copies of the genuine writ- 
ing, some of them magnified, were offered with the 
writing in question, and with the opinion of the 
photographer. The court said: ‘‘The testimony of 
the photographer comes within the same principle’ 
as that of Paine. It was offered to establish the 
forgery of the certificates in controversy, by com- 
paring them with copies (obtained by photographic 
processes, either magnified or of the natural size) of 
certain signatures assumed or admitted to be genu- 
ine, and pointing out the differences between the 
supposed genuine and Cisputed signatures. As a 
general rule, as the media of evidence are multi- 
plied, the chances of error or mistake are increased. 
Photographers do not always produce exact fac 
similes of the objects delineated, and however in- 
debted we may be to that beautiful science for 
much that is useful as well as ornamental, it is at 
last a mimetic art, which furnishes only secondary 
impressions of the original, that vary according to 
the lights ind shadows which prevail whilst being 
taken.”” But this reasoning seems to have gone 
againt the opinion rather than the photograph, and 
seems to be to the effect, that taking photographs 
of a disputed signature does not render the photo- 
grapher an expert on the subject of the particular sig- 
nature. It is probable, however, that the photo- 
graph would have been rejected even without the 
accompanying opinion. 

Letter-press copies have generally been rejected. 
Commonwealth v. Eastman, 1 Cush. 189; Common- 
wealth v. Jeffries, 7 Allen, 561; Wilkins v. Earle, 44 
N. Y. 172; S. C., 4 Am. Rep. 655. In the last case 
the court said: ‘‘We are of the opinion that they 





were not in any sense original papers, and were in 
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their character copies to the same extent that other cop- 
ies carefully compared would have been.” If this rea- 
soning is sound, a photographie copy cannot be 
much relied on for. correctness; and indeed it must 
be confessed that photographs sometimes lie as 
grossly as ‘‘figures.” In respect to letter-press cop- 
ies, it is a little troublesome to discover the objec- 
tion to them where there is no question of genuine- 
ness of handwriting, but where the object is simply 
to introduce the contents of amndisputed docu- 
ment or letter.’ 

In the Texas case counsel made an ingenious ar- 
gument for the admission of the photographs, in the 
course of which he remarked: 


‘Every object seen with the natural eye is only 
seen because photographed on the retina. In life 
the impression is transitory; it is only when death 
is at hand that it remains permanently féxed on the 
retina. Thus we are secure in asserting that no 
Witness ever swore to a thing seen by him without 
swearing from a photograph. What we call sight 
is but the impression made on the mind through the 
retina of the eye, which is nature’s camera. Sci- 
ence has discovered that a perfect photograph of an 
object, reflected in the eye of one dying, remains 
fixed on ee retina after death. (See recent experi- 
ments stated by Dr. Vogel in the May number, 1877, 
of Philadelphia Photographic Journal.) Take the 
case of a murder committed on the highway; on 
the eye of the victim is fixed the perfect likeness of 
a human face. Would this court exclude the knowl- 
edge of that fact from the jury, on the trial of the 
man against whom the glazed eye of the murdered 
man thus bore testimony? In other words, would 
a living eye-witness, whose memory only preserved 
the fleeting photograph of the deed, be heard, and 
the permanent photograph on the dead man’s eye be 
excluded? We submit that the eye of the dead 
man would furnish the best evidence that the ac- 
cused was there when the deed was committed, for 
it would bear a fact, needing no effort of memory 
to preserve it. It would not bt parol evidence based 
on uncertain memory, but the handwriting of na- 
ture, preserved by nature’s camera.” 


The natural photographs spoken of, we imagine, 
are more fanciful than real. We have never yet 
heard of a case where the dead man’s eye ore the 
likeness of the last man on whom he looked. But 
if it were so, it would only prove that the process 
of nature is more exact and trustworthy than that of 


the camera. 
en 


DOGS. 
F course one cannot write an article on dogs with- 
out quoting Dr. Watts, 80 we will do so at once 
and get over it. 

* Let dogs delight to bark and bite.’’ Their right to 
bark, at all events, was admitted by Lord Kenyon. 
Inacase where one Street proved that his neighbor 
Tugwell kept six or seven pointers so near his house 
that Mr. Street and the little Streets were kept awake 
at night by the canines baying at the moon and dis- 
turbed in the day time by their noisy yelpings, and the 
jury had declined to order Tugwell to pay any dam- 
ages to Street for the nuisance, his lordship refused a 
new trial, although he said he knew that it was very 
disagreeable to have such neighbors. But he endeay- 
ored to console Street by remarking that if there was 





no reform in Tugwell’s establishment he might bring a 
new action, and would, perhaps, then obtain relief. 
Street v. Tugwell, 8. N. P. 1119. 

In the land of freedom, however, where Columbia’s 
banners wave, strange to say, dogs are not allowed 
such liberty, for it was decided by Judge Nelson (Bull 
v. Flagler, 23 Wend. 354), that one man may lawfully 
kill the dog of another when it is in the habit of 
* haunting his house, and by barking and howling b 
day and by night disturbs the peace and quiet of his 
family, if the dog cannot be otherwise prevented from 
annoying him. “It would be mockery,” quoth the 
judge, ‘to refer a party to his remedy by action; it is 
far too dilatory and impotent for the exigency of the 
case.”’ 

The law laid down in this latter case is certainly 
more pleasing to the natural heart of man than the 
decision of Lord Kenyon, but its correctness may 
perchance be doubted when we have looked at more 
**dog cases’? and when we find that the strumming of 
a piano next door and the crying of the neighbor’s 
children are noises that we must expect in this world 
of woe and toa considerable extent pat up with (per 
Mellish, L. J., L. R., 8 Ch. 471), and that the wheeling 
of a baby-carriage, the rocking of a cradle, the whirl- 
ing and clicking of a sewing-machine, and the discord- 
ant notes of ill-played music, are sounds which, as a 
rule, will not be prevented in the present evil age. 
Pool vy. Higinson, 18 Alb. L. J. 82. The Roman law 
held that it is the nature of dogs when unrestrained to 
do mischief, and that hence their owner is liable for 
the mischief they do when unrestrained. This was 
Plato’s doctrine as well. Whether because in the 
course of centuries under the mollifying and improv- 
ing effects of increasing civilization the nature of the 
domestic dog has become essentially changed, or 
whether, as it is most likely, the English judges were 
influenced by thé desire not to impose too great a lia- 
bility upon those who kept dogs for hunting and sport- ° 
ing purposes,the English common law at an early period 
assumed that to make the owner of dogs liable for their 
mischievous acts he must be shown to have been aware 
of their particular tendency tosych acts. Whartoy on 
Negligence, § 912. Sydney Smith said that pointers 
have always been treated by the Legislature with great 
delicacy and moderation, and that to wish “to bea dog 
and to bay at the moon,” is not quite so mad a wish as 
the poet thought. 

Mr. Campbell (Negligence, § 27) remarks: ‘The 
domestic dog has occasioned many legal disputes, and 
the presumption of the Common law of England is 
that he is tame, and therefore the owner is not held 
responsible, unless the dog in question is by disposition 
ferocious and reasonable ground be shown for presum- 
ing that this ferocious character is known to the 
owner. This is technically called “proof of the 
scienter,’’ from the terms anciently used in pleading. 
But this presumption was carried to an absurd extent 
when the wolfish nature of the creature was deemed 
so completely extinguished tbat it was against his na- 
ture to worry sheep and cattle. And it did astonish 
the Scotch sheep farmers (incapable as they were of 
seeing the joke), when this doctrine was brought to 
their notice by the decision of a Scotch appeal by 
Lords Brougham and Cranworth (Fleming v. Orr, 2 
Macq. 14), who applied the rule to Scotland, so that, as 
Lord Cockburn observed, “‘ every dog became entitled 
to at least*one worry! ”’ 

In speaking of a monkey which did attack, bite, 
wound, lacerate and injure Mrs. Sophia May, ‘“* Who- 
ever,’”’ said Lord Denman, ‘‘keeps an animal accus- 
tomed to attack mankind, with knowledge that it isso 
accustomed, is prima facie liable in an action for dam- 
uge at the suit of any person attacked or injured by 
the animal without any averment of negligence or de- 
fault in the securing or taking care of it. The gist of the 
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action is the keeping of the animal after knowledge of 
its mischievous propensities (May v. Burdett, 9 
Queen’s Bench, 110; Card v. Case, 5 C. B. 633); not the . 
negligent keeping. Murray v. Young, 12 Bush (Ky.),” 
357; Kightlinger v. Egan, 75 Ill. 141; Partlow v Hag- 
garty, 35 Ind. 178; Kelly v. Tilton, 2 Abb. C. P. (N. Y.) 
495. Henceso far as members of the genus ‘‘homo”’ are 
concerned, every member of the family of Canis has 
the right to one bite, or worry, before his or his mas- 
ter’s conduct, can be called in question. When oncea 
dog has erred from the right path his owner must loo 
out; if-he has once bitten a man Without provocation 
or under circumstances which would not excite any 
dog of good temper to bite and the owner has notice 
of it, it is his duty to chain up or muzzle the dog; and 
if he lets him go about, or lie at the door unmuzzled 
and another person is bitten under similar circum- 
stances, the owner of the dog will be ‘responsible for 
the injury. Charlwood y. Greig, 3 C. & K.48. 

* Gentle when stroked ; . 

Fierce when provoked,” 

is the motto of the canine tribe, and as sufficient pro- 
vocation will reduce what would otherwise be murder 
to justifiable homicide, so it will deliver a dog and his 
master from punishment. What is sufficient provoca- 
tion is not clear. In the State of Illinois a bite given 
on repelling a kick or other aggression and not from 
any mischievous propensity, is pardonable. Kight- 
linger v. Egan, 65 111. 235. 

Treading on the dog’s toes is not sufficient in Eng- 
land if he has bitten human flesh before. Smith v. 
Pelah, 2 Str. 1264. But hurting the feelings of a noble 
animal by offering him candy when unaware of his 
stern and cross nature, is no excuse for his springing 
at a Jady and biting her, no matter what kind of stuff 
the candy may be. Lynch v. McNally, 17 Alb. L. J. 
414. Nor was another lady unsuccessful in her action 
for damages against the owner whose dog she had in- 
sulted by undue familiarity. She wascoming out of a 
butcher’gsbop with some meat ina satchel under her 
arm, but a dog with a muzzle on lay across the door- 
way. Thoughtfully she said: ‘* Doggie, aint you going 
to let me out?’’ Without a reply the dog rose up and 
bit her. Searles v. Ludd, 123 Mass. 580. One would 
think that if it had been sausages that the lady had 
been taking home for her breakfast the dog might 
have been justified in his action, as the lady's conduct 
would have been so harrowing to his paternal feelings 
that it might be affirmed that she brought the injury 
upon herself. Lynch v. McNally, supra. 

A dog has no right to punish a child of seven years 
old by throwing her down and biting her for merely 
meddling with the whip which was lying in his mas- 
ter’s sleigh, although he had been left fn charge of the 
team. ‘‘Ignorantia legis neminem excusat,’’ would 
appear to apply to a dog, and this one should have 
known that such a child was prima facie “doli inca- 
pax.’’ And that dog's master was held to be liable as 
he knew of his ferocious disposition and that he was 
accustomed to bite people. Meibus v. Dodge, 38 Wis. 
Now let‘us consider what notice is sufficient to com- 
pel a man to tie up or muzzle his dog or else bear the 
econsequences with his pocket. Bovill, C. J., in the 
case of a milkman’s dog, said that he was not{prepared 
to hold that notice to an ordinary servant, oreven toa 
wife, would in all cases bg sufficient to fix the owner 
with notice of the mischievous propensity of his dog. 

But in the case then under consideration as the wife 
attended to the milk business which was carried on 
upon the premises where the dog was kept (diluting, 
watering and chalking the lacteal fluid, we presume), 
andasa formal complaint had been made to her when on 
the premises and for the purpose of being communicated 





to the husband, the chief justica held that the good 


man had due notice and that the Gladman must have 
present joy in success for his past sorrows. Gladman 
v. Johnson, 36 L. J. C. P. 153.. This was a hard case, as 
the plaintiff was actually breaking the Sabbath day 
by trying to buy milk thereon (and perchance the 
dog had been brought up in a Puritan family and 
knew the Decalogue as well as Dr. Watts’ “‘ Divineand 
Moral Songs,’’) and the plaintiff was at the back door. 
Four years, too, had passed since the previous biting 
affair, during which time the dog had only torn a wo- 
man’s dress; yet the owner had to pay £15 damages. 

Since then it hs been held that if the owner of a 
dog allows it to run about his business premises, and 
into the street near his shop during his absence, and 
his servants ordinarily serving in the shop are informed 
of the dog’s ferocity, the fact of their knowledge is 
evidence sufficient to be left to the jury of the master’s 
knowledge. Applebee v. Percy, L. R., 9C. P. 647. And 
if the owner appoints a servant to take charge of a dog 
the servant’s knowledge of the animal’s ferociousness 
is the master’s. Baldwin v. Casella, L. R., 7 Ex. 325. 

In Illinois it would appear to be necessary to show 
that the owner knew not merely that his dog was in 
the habit of biting quadrupeds, but of biting clothes- 
bearing bipeds. _Kightlinger v. Egan, 65 Ill. 235. 

In New Hampshire and Connecticut, one bite before 
that complained of is sufficient to charge the owner 
with notice of the dog’s bad habits (Arnold v. Norton, 
25 Conn. 92; Kittredge v. Elliot, 16 N. H. 77); but in the 
Empire State there must be two instances of such bad 
behavior. Buckley v. Leonard, 4 Denio, 500; see Loomis 
v. Terry, 17 Wend. 496. In England it has been lately 
held that to maintain an action against a person for 
keeping a ferocious dog, it is not necessary to show 
that the animal had actually nipped a person aforetime; 
it is enough to prove that it has, to the knowledge of 
the owner, evinced a savage and anthropophagical dis- 
position by attempting to bite (Worth v. Gilling, L. R., 
2 C. P. 1), and it has been very similarly decided in 
New York State. Rider v. White, G5N. Y. 54. J 

If it be shown that the poor dog has once before re- 
lapsed into habits more consistent with the wildness 
and savageness of primitive days, than with the boasted 
civilization and mildness of this nineteenth century, it 
is clear that evidénce of_intermediate good conduct is 
irrelevant. Wharton, § 924. The practice, however, 
on the point is somewhat fluctuating, some judges lean- 
ing more on the side of mercy than others. In an 
English case, the dog, whose conduct was in question, 
was brought into court in order that the jury might 
have a view and inspection, and so judge themselves 
of its disposition. Line v. Taylor, 3 F. & F. 731. And 
when in Paris, Madame Leclerc was sued by a person 
who had been bitten by her donkey, she was allowed 
in defense of its character to give a certificate, signed 
by the pastor and five of the most respectable inhabit- 
ants of the village where the ass resided, as to its inno- 
cency and goodness. Zimmern, p. 31. But ina New 
York case, evidence as to general good character was 
held not to be admissible. Jewett, J., remarked that 
if the evidence proved that the dog bit the plaintiff, 
that the defendant was the owner, and knew or had 
notice that the dog was agcustomed to bite people, he 
Was responsible for the injury, however high the char- 
acter of the dog for mildness stood amoung the neigh- 
bors. Buckley v. Leonard, 4 Denio, 500. 

It is enough to make one liable that he keeps the dog 
complained of, that he harbors him on the premises, 
or allows him to be or resort there. It is not necessary 
that one be the actual owner of the canine. As soon 
as a dog is known to be mischievous, it is the duty of 
the person whose premises the dog frequents to send 
him away or cause him to be destroyed. McKone v. 
Wood, 5C. & P. 2. Butone is not liable for the depre- 
dations of a‘strange dog which he has not tolerated 
and has sought to drive off. This was settled in the 
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‘case of a dog at a railway station, that in the course of 
acouple of hours tore the clothes of a traveller, attacked 
a cat at the signal-box, was kicked at by the porter, 
and then flew at and bit Mr. Smith. Smith v. G. E. 
Railway, L. R., 2 C. P. 4. 

One servant who has been bitten through the negli- 
gence of afellow-servant omitting to chain up a dog, 
of whose viciéus habits both were fully aware, may re- 
cover against his master, the owner of the dog, for 
bites received by him. Muller v. McKesson, 17 N. Y. 
(Sup. Ct.) 44. 
man, and his fellow-servant had ¢Gharge of the dog, 
which was usually kept fastened, and when it was 
loosed notice had always been previously given the 
watchman, the court would not hold that the risk of 
being bitten was one incidental to his employment. 

But a man is entitled to keep a ferocious dog for the 
protection of his premises, and turn it loose at night, 
provided its barking does not disturb the neighbor- 
hood, and create anuisance. Add. on Torts, 191. And 
so where one Copeland, a carpenter, some eighty years 
and more ago, to defend his yard kept a fierce dog 
which was tied up all day and let loose at night, and 
his foreman incautiously went into the yard after dark 
knowing that the dog was at large after dark, and was 
thrown down and bitten, it was held that he was not 
entitled to an action for damages. Brock v. Copeland, 
1 Esp. 203. 

But a man has no right to puta ferocious dog so near 
the entry to his house that a person innocently coming 
there for a lawful purpose in the day-time may be in- 
jured by it; nor so neara private foot-path that its 
chain is long enough to enable it to bite people walk- 
ing past. Sarch v. Blackburn, 4 C. & P. 300; Curtis v. 
Mills, 5 id. 489. And where a dangerous animal is put 
in such a position that even trespassers wandering 
through the premises are likely to be assailed by it 
without notice, the fact that the injured one is a tres- 
passer is no defense (Loomis v. Terry, 17 Wend. 496); 
uotice may be inferred where a trespasser entered at 
night into a close likely to be guarded by adog. And 
if a fierce dog is placed near a spot which children are 
apt to frequent, the fact that the little ones are tres- 
passers cannot protect the owner of the dog from lia- 
bility. Wharton, § 926. - 

The putting up of a notice “* Beware of the dog,”’ each 
letter three inches long, will not exempt the dog’s mas- 
ter from liability to an injured party, if the latter 
could not, or did not, read the warning. If the bitten 
one was lawfully on the road to the house, and was in 
fact ignorant of the notice, and of the danger from the 
dog at the time he was bitten by jt, he will be entitled 
to compensation in damages. Sarch v. Blac!:burn, 
supra. 

Ifadog is reported to have been bitten by a mad 
dog, it becomes the duty of the owner to be very cir- 
cumspect in keeping it. Whether the dog be mad or 
not may be mere matter of suspicion, yet he ought to 
put it out of his dog’s power to do any damage. Jones 
v. Perry, 2 Esp. 483. In this case it was supposed that 
the dog had been bitten by @ mad dog, the defendant 
tied him in a cellar but,the rope was long enough 
to allow of its getting out Suto the street where it bit 
and tore the plaintiff's child; the child died from hy- 
drophobia, and the afflicted parents got thirty pounds 
damages; Lord Kenyon thought it was not a case for 
vindictive damages, as defendantedid not know the 
dog to be mad or used to bite. 

In Michigan, it was held that the owner eke was in 
no manner in fault wat not liable for damages done by 
arabid dog. Elliott v. Herz, 29 Mich. 202. 

Of course, a person may lawfully keep a ferocious 
dog/and he has aright to keepa tiger; but in either 
case he keeps the animal at his own risk, and is re- 
sponsible for any injury inflicted by the dog on a per- 


In this case the plaintiff was a watch- , 
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son free from fault. But in the case of the dog, the 
knowledge of the owner that the dog was ferocious 
must be alleged and proven, for all dogs are not fero- 
r cious, while in the case of the’ tiger such knowledge 
will be presumed from the nature of the animal. 
Laverone v. Mangianti, 41 Cal. 138; Rex v. Huggins, 2 
Ld. Raym. 1585; Jenkins v. Turner, 1 id. 110. 

Dogs must not only refrain from injuring man, but 
also from hurting man’s companions, otherwise the 
owner will be liable even if the dog is not himself made 
answerable. If a dog attacks a team of horses and 
in consequence they run away and are injured, the 
dog’s owner is liable to the horses’ owner, if it be 
shown that the former knew of the vicious habits of 
his dog, and that the onset of the canine and not any 
bad traits in the equines was the cause of the run- 
away. Wormley v. Gregg, 65 Ill. 251. 

One dog hasno right to act the part of a policeman 
toward another of his kind, and put him to death be- 
cause he is going about at large uiflicensed and with- 
out a collar, even though the dog-slayer has himself 
conformed to the city regulations as to license and 
collar. This was decided in Michigan (Heisrodt v. 
Hackett, 34 Mich. 283; 22 Am. Rep. 529), where the law 
is that any persom may kill a dog that is at large uyli- 
censed or uncollared; the learned judge held that a 
dog was not a person. A dog, however, frequently 
goes for a person. 

Judge Allen, in Wiley v. Slater, 22 Barb. 506, consid- 
ered at considerable length, but with some absence of 
a kindly feeling toward the dog kind, the rights of the 
owner of a dog beaten in a fight, to recover damages 
from the conquering hero’s master. He admitted, 
however, that he had never before been called upon to 
administer the law in the case of a pure dog fight, or a 
fight in which the dogs, instead of the owners, were 
the principal actors. ‘*I have had occasion,” said Al- 
len, J,, “*to pres®le upon the trial of actions for as- 
saults and batteries originating in affrays in which the 
masters of the dogs have borne a conspicuous part, 
and have acquitted themselves in a way which might 
well have aroused the envy of their canine dependents. 
The branch of the law, therefore, applicable to direct 
conflicts and collisions between dog and dog is entirely 
new to me, and this case opens up to me an entire 
new field of investigation. I am constrained to admit 
total ignorance of the code duello among dogs, or what 
constitutes a just cause of offense, and jutifies a resort 
to the ultima ratio regum, a resort to arms, or rather, 
to teeth, for redress; whether jealousy is a just cause 
of war, or what different degrees and kinds of insult 
or slight, or what violation of the rules of etiquette, 
entitle the injured or offended beast to insist upon 
prompt and a propriate satisfaction, I know not.” 
The judge coficludes in the following sage remarks: 
“It is very proper to invest dogs with some discretion 
while upon their master’s premises, in regard to other 
dogs, while it is palpably wrong to allow a man to keep 
a dog who may or will, under any circumstances, of 
his own volition, attack a human being. If owners of 
dogs, whether valuable or not, suffer them to visit 
others of their spegies, especially if they go uninvited, 
they must be content to have them put up with dog 
fare, and that their reception and treatment shall be 
hospitable or inhospitable, according to the nature of 
the particular temper and mood, at thetime, of the 
dog visited. The courtesies and hospitalities of dog 
life cannot well be regula) by the judicial tribunals 
of theland. * * * know of no rule that when 
two dogs fight, and one is killed, the owner can have 
satisfaction for his loss from the owner of the victori- 
ous dog. The owner of the dead dog would, I think, 
be very clearly entitled to the skin, although some, less 
liberal, would be disposed to award it as a trophy to 
the victor, and this rule would ordinarily be a full 





equivalent for the loss; and with that, unless the evi- 
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dence differ materially from that in this case, he should 
be content.” 

Long since it was held in England that a man has a 
property in a mastiff, and where the mastiff falls on 
another dog, the owner of that dog cannot justify the 
killing of the mastiff, unless there was no other way 
to save the other. Wright v. Ramscot, 1 Saund. 84. 

But in Massachusetts it has been decided that the 
law has long made a distinction between dogs and cats 
and other domestic quadrupeds, growing out of the 
nature of the creatures und the purposes for which 
they are kept. Beasts that have been thoroughly 


tamed and are used for burden or husbandry or for, 


food, such as horses, cattle and sheep, are as truly 
property of intrinsic value and entitled to the same 
protection as any otber kind of goods. But dogs and 
cats, even in a state of domestication, never wholly 
lose their wild natures and destructive instincts, and 
are kept either for*uses which depetid on retaining and 
calling into action those very natures and instincts, or 
else for the mere whim and pleasure of the owner. 
And dogs have always been held by the American 
courts to be entitled to less legal regard and protection 
than more harmless and useful domestic animals. 
Blair v. Forehand, 100 Mass. 136. The English occu- 
pants of the bench are by no means so anti-canine. 
“A dog,” observed Lord Ellenborough, “does not 
incur the penalty of death for running after a hare in 
another man’s ground. And if,’’ continued his lord- 
ship, waxing wrothy, ‘*‘ there be any precedent of that 
sort, which outrages all*reason and common sense, it 
is of no authority to govern other cases. A game- 
keeper has no right to kill a dog for following game.” 
So spake the judge, though the game-keeper was Lord 
Cawdor’s (Vere v. Cawdor, 11 East, 569); and the law is 
the same though the owner of the dog has received no- 
tice that trespassing dogs will be shot. Corner v. 
Champneys, 2 Marsh. 584. But a dog chasing and pur- 
suing game in a preserve might, it is apprehended, 
be shot if there was no other way of saving the game 
(Read v. Edwards, 17 C. B. [N. 8.] 245); it must be 
proved, however, that the dog was in hot pursuit at 
the time he was killed. Barrington v. Turner, 3 Lev. 
28; Protheroe v. Mathews, 5 C. & P. 586. If a man al- 
lows his sheep or his fowls to escape from his own 
land and trespass on his neighbor’s, and his neighbor’s 
dog attacks and worries them, he cannot justify the 
shooting of the dog in defense of his estrays. Add. 373. 
If a little dog chases trespassing sheep off his master’s 
land and follows them, and the master does his best to 
call off his dog, no action is maintainable. Jillen v. 
Fandrye, cited 4 Burr. 2094. The chasing of trespass- 
ing beasts by a mastiff is, however, unlawful. King 
v. Rose, 1 Freem. 347. If a dog goes into a neighbor’s 
garden and spoils and injures his crops, no action will 
lie against the owner (Mason v. Keeting, 12 Mod. 336; 
Brown v. Giles, 1 C. & P. 118), unless the dog is of a pe- 
culiarly mischievous dispositition so as to be unfit to 
be at large, and he knows this. Read v. Edwards, 34 
L. J. C. P. 82. But if the owner is not with him and 
have not him under his immediate control he can be 
seized for damage feasant (Bunch v. Kennington, 1Q. B. 
680), and if he is with him and is also a trespasser, the 
damages done by the dog is consequential upon the 
trespass done by the master. Beckwith v. Shordike, 4 
Burr. 2093. 

The American judges occasionally show regard for 
dogs, and even in the west it has been held that the 
habitual disposition of a dog to drive off stock tres- 
passing on his master’s premises is not a vicious pro- 
pensity; and the owner of the stock has no right to 
kill the dog for so driving unless the dog is a nuisance 
in the neighborhood (Spray v. Ammerman, 66 Ill. 309); 
nor can one kill a dog that has neither done nor at- 
tempted on that occasion any injury, simply because 
he is trespassiug and is suspected of misconduct when 
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previously on the premises. Brent v. Kimball, 60 Ill. 
211. No one but the owner has a right to kill a dog, 
except where it is found killing, wounding or chasing 
sheep, or under circumstances which show that the 
dog has been recently so engaged, or where he has been 
recently bitten by a rabid dog or by one reasonably 
supposed to be so, or where a dog is ferocious and at- 
tacks persons. Brent v. Kimball, supra. Every man 
must at law be taken to contemplate the, probable con- 
sequences of the act he does (although experience 
proves the very reverse), so when a man caused traps, 
baited with strongly smelling meats, to be placed in 
his own land so near his neighbor’s house so as to in- 
fluence the nose and instincts of his dogs and cats and 
draw them in irresistibly to their. destruction, it was 
held that the trap-setter was responsible to the neigh- 
bor for the injuries he sustained by the loss of his ani- 
mals, although he had nointention of injuring him, and 
only meant to'catch foxes and vermin (though by the 
way he was glad enough to catch dogs, and had offered 
his servants one shilling for every dog killed). It was 
considered that he would alsd be liable for any dam- 
ages sustained by dogs tempted from the highway by 
the toothsome morsels. Townsend v. Wathen, 9 East, 
277. It is not lawful to deceive even a four-footed ani- 
mal. Bnt the owner of a dog passing with his faithful 
companion through a wood, has no right of action 
against the owner of the wood for the death or injury 
of his dog, who, by reason of his own natural instincts 
and against the will of his master, runs off the path 
against a dog spear and comes to grief. Jordin v. 
Crump, 8 Mees. & W. 782. And if a dog greedily and 
rudely goes behind a counter in a shop and there felo- 
niously applies to his own use bread and cheese left 
for mice and rats, and dies from the effects of poison 
spread upon the comestibles, his death does not lie at 
the shop-keeper’s door though he die there. Stanafeld 
v. Bolling, 22 L. T. Rep. (N. 8.) 799, Ex. One who 
keeps, for the protection of his family, a dog duly li- 
censed and collared, and confined so as not to endan- 
ger persons lawfully on his premises, may recover its 
full market value, as a watch-dog, from a neighbor 
who kills it there without being attacked by it, al- 
though it was a dangerous animal and accustomed to 
bite those who came near it. Uhlein v. Cromack, 109 
Mass. 273. But Chief Justice Redfield said, that if ~ 
P one who is injured, or liable to injury, by a ferocious 
and overgrown dog, chooses to right himself by abat- 
ing the nuisance, he deserves to be regarded as a pub- 
lic benefactor, and the owner ought not to complain 
of his destruction, but ought to be grateful at escaping 
so easily. Brown v. Carpenter, 26 Vt. 638. Whether 
dogs have a commercial value at a given time or place 
is a question for the jury, Spray v. Ammerman, 66 
Ill. 309. 

And where a common carrier lets a dog in his care 
escape, he is liable for the loss, as he ought to properly 
secure him (Stuart v. Crawley, 2 Stark. 286); but where 
a greyhound, secured in the way ordinarilyadupted and 
obviously intended to be used, viz., by a collar and strap, 
was delivered to a railway company to be carried, and 
the greyhound during the journey slipped his head 
through the collar and was lost, it was held that the 
company was not responsible. Richardson v. N. E. R., 
L. R.,7 C. P. 75. One whose iog, while trespassing 
upon the close of another person, kills a domestic ani- 
mal of the owner of the close, is liable to pay full com- 
pensation for the whole injury done, though he had no 
previous knowledgg of any vicious propensity in his 


dog. Chunot v. Larson, 43 Wis. 536. 

In the days of Auld Lang Syne the law was wont to 
be that if a man had a dog that killed sheep, or hunted 
on his own account and destroyed game, the master of 
the dog, being ignorant of such quality, should not be 
punished for the killing; but if he had notice of the 





quality of the dog it was otherwise. Vin. Abr., Ac- 
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tions H., pl. 3. Now all this is changed, and by par- 
liaments and legislatures it has been ordained that for 
injuries done to sheep (and in some places to cattle as 
well) damages may be recovered from the owner of 
the dog, without the aggrieved party having to show a 
mischievous propensity in the animal, or the owner's 
knowledge thereof, or any neglect on his part. <Ac- 
cording to some of the statutes any one may kill a 
dog he sees worrying or chasing sheep, and magistrates 
may order any dog proved to be guilty of such, con- 
duct to be killed, and owners of such dogs keeping 
them with knowledge of their evil propensities are lia- 
ble to penalties. As each State and county has its own 
particular laws on this point, time would fail were we 
to summarize them, and the energy of the most dogged 
reader of the ALBANY LAw JoURNAL would fail be- 
fore they were all mastered. 

An innkeeper is not bound to receive St. Bernard 
mastiffs into his inn, especially if they be of a fierce 
nature and in the habit of behaving in an uncleanly 
manner. Kelly, C. B., would not positively say that 
under no cireumstances could a guest have aright to 
bring a dog into an inn; he said there might possibly 
be circumstances in which if a person came to an inn 
with a dog, and the host refused to put up the dog in 
any stable or outhouse, and there were nothing that 
could make the dog a cause of alarm or annoyance to 
others, the guest might be justified in bringing his 
companion into the inn. But Mr. Justice Manisty had 
no such hesitation and boldly said that in “ his opin- 
ion a guest cannot, under any circumstance, insist on 
bringing a dog into a room or place in an inn where 
other guests are.” Reg. v. Rymer, L. R., 2 Q. B. Div. 
136 


Doubtless it wi be a comfort to some of the many 
who have suffered from the bark or the bite of dogs to 
know that, although they cannot exactly be considered 
beasts of burden, still it is lawful, quite lawful, to 
make them work at tread-mills, turn-spits, or engage 
in any other serviceable employment. Walker v. 
Special Sessions, 4 Hun (N. Y.), 441. Of course, if 
they are cruelly used the 8S. P. C. A. may successfully 
interfere. R. VASHON RoaeErs, Jr. 
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ORAL CONTRACT — CONSTRUCTION OF— 
QUESTIONS OF LAW AND OF FACT. 


IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MICHIGAN. 


Tue Detroit StovE WorKS v. PERRY. 


If there be any conflict as to the words used in an oral 
contract, or if the words themselves be ambiguous, 
the question of intent should be left to the jury. But 
if the words are clear and explicit, and the only diffi- 
culty is inthe proper legal inference to be drawn from 
them, the rule is the same in oral as in written con- 
tracts, and it belongs to the court to give them their 
proper construction, even though the contract be in- 
complete in an essential particular. 

Plaintiff and defendant, being adverse parties to a proceed- 
ing before the Commissioners of Patents in Washing- 
ton, agreed that each should furnish to the other six 
printed copies of their testimony. Plaintiff had ordered 
100 copies for its own use. Defendant thereupon asked 
plaintiff to order thirty extra copies for him. Held, that 
plaintiff could only recover under that state of facts the 
extra cost of the thirty copies, and was not entitled to 
the proportionate cost which these bore to the whole 
edition of 130 copies. Held, also, that these facts did 
not present a question for the jurygmnd that it belonged 
~ the court to determine the legal inference there- 

rom. 


N motion for a new trial. 


This was an action of assumpsit to recover of the 
defendant the price of thirty printed copies of testi- 





mony taken on behalf of the plaintiff in a certain 
patent suit pending before the Patent Office at Wash- 
ington. The plaintiff's testimony tended to show that 
the plaintiff and defendant were interested adversely 
to each other in this suit; that defendant came to De- 
troit to attend the taking of the testimony of plain- 
tiff's witnesses; that it was agreed between them that 
each should furnish to the other six printed copies of 
their testimony; that three or four days after they 
had commenced taking testimony here, and about the 
24th of September, 1874, defendant, desiring some extra 
copies of the plaintiff's testimony for circulation, went 
to the office of Col. Sprague, plaintiff's attorney, ac- 
companied by his agent, one Liddell, and asked Col. 
Sprague how many copies of his testimony he was 
going to print; that Sprague replied that he thought 
they were going to print about one hundred, and that 
Mr. Perry, the defendant, then asked him to oblige 
him by ordering thirty copies for lIfim, to which Col. 
Sprague replied, ‘“‘ certainly.’”’ That was all the con- 
versation in the case. 

It seems that Liddell, defendants’ agent, had been to 
the office of the Free Press and asked the printer what 
he would furnish thirty copies for, to which he replied 
eight cents per page and five cents per copy for stitch- 
ing. Afterward defendant concluded that he wanted 
forty copies, and obtained a letter from Mr. Sprague 
to the printer, of which the following is a copy: 

“Detroit, October 21st, 1874. 

‘*FRIEND Espy:—Mr. Perry says he gave you an or- 
der for thirty copies; We ordered one hundred. He 
now says he wishes forty; will be content with ninety, 
so we have nothing todo with this order for thirty, 
and have no objection to his having forty upon like 
terms. Yours, ‘* SPRAGUE.” 

Further testimony was offered tending to show that 
subsequently an agent of the plaintiff's called upon the 
defendant at his hotel and presented him a bill for 
thirty copies of the testimony at $35 dollars each, 
amounting to $1,050, being the proportion which the 
thirty copies bore to the entire edition, which defend- 
ant refused to pay. There was no evidence that he re- 
ceived the thirty copies or that they were ever ten- 
dered to him. 

Upon this testimony the court charged the jury that 
the plaintiff was not entitled to recover, and directed 
a verdict for the defendant. Plaintiff moved for a new 
trial. 

Mr. G. V. N. Lothrop, for plaintiff. 

Mr. Alfred Russell, for defendant. 


Brown, J. This motion raises the following ques- 
tions: 1. Whether under the order, as stated by the 
plaintiff's witnesses, the plaintiff was entitled to re- 
cover the proportionate price which the thirty copies 
bore to the entire edition of 130 copies, or simply the 
extra cost of three copies. 2. Whether the intent of 
the parties to be gathered from this conversation and 
the other circumstances should have been submitted 
to the jury as a question of fact. 

I have no doubt that if articles are manufactured 
separately, and without the use of a factor or instru- 
ment common to all, the cost of one being equal to 
every other. The instruction asked for would have 
been correct, and the plaintiff would have been enti- 
tled to recover the proportion which the thirty copies 
bore to the entire edition. So, too, if an edition of a 
certain work were published for sale, an agreement to 
sell at cost a part of such edition would imply an obli- 
gation to pay the proportionate amount of the cost of 
the composition as well as the press-work and paper; 
but where, as in this case, the composition had already 
been ordered by the plaintiff for its own use, and by a 
previous understanding the defendant was to have the 
benefit of such composition gratuitously in the six 
copies which each should furnish the other, I think it 
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quite clear the same rule should not apply. In other 
words, the plaintiff having already incurred the ex- 
pense of composition, and having agreed to let the 
defendant have the benefit of that expense (for he 


could not carry out his contract to give the six copies, 


without incurring it), it can make no further claim for 
the same by reason of the thirty copies, and could 
therefore only recover for the extra expense of those 
copies, namely, the press-work and paper. Suppose, 
for imstance, that A and B had agreed to exchange 
photographs with each other, the cost of the first pic- 
ture being five dollars, and that of each subsequent one 
one dollar. A then requests B to give him a dozen 
extra copies for hisown use. It seems to me entirely 
clear that B would not be entitled to charge him any 
portion of the price paid for the negative on first copy 
since he had already agreed to give him that and could 
only charge for the extra price of the twelve copies. 
The case differs from this only in the fact that the 
composition of a book bears a much larger proportion 
to the cost of the press-work and copy. 

2. Should the import of this contract have been left 
to the jury as a question of fact, or disposed of by the 
court as a legal proposition? In discussing this the 
following propositions may be considered as settled 
beyond dispute: 1. That before the evidence is left 
to the jury, there is or may be in every case a pre- 
liminary question for the judge; not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly- proceed to find a verdict for 
the party producing it, upon whom the burden of 
proof is imposed. Commissioners v. Clark, 94 U.S. 
278, 284. 

2. That the construction of written contracts is for 
the court, except where the same is rendered ambigu- 
ous by the facts and circumstances surrounding the 
transaction. 

How far the intent of the parties to be gathered 
fromthe terms of an oral contract is a question for the 
jury is not definitely settled. 

In principle it would seem that if there be no dis- 
pute as to the words used, and no facts surrounding 
the transaction calculated to throw doubt upon the 
intent of the parties, or the meaning in which they use 
the words, there is no more reason for submitting the 
case to the jury than if the contract was in writing. 
Short v. Woodward, 13 Gray, 86. 


It certainly cannot be true that oral contracts must, 


always be left to the jury, for example, if, upon the 
sale of a horse, the vendor should say, “‘I know this 
horse to be sound, and warrant him to be so,’’ and 
nothing else was said, it would not be error to in- 
struct the jury that these words constituted a warranty. 
But if upon the other hand he should say, “‘I believe 
this horse to be sound, but will not warrant him to be 
so,”’ it would certainly not be contended that the court 
would be at liberty to leave this to the jury as evidence 
from which they might properly find a warranty. Of 
course, if there is a dispute as to the actual conversa- 
tion or the words used are ambiguous in themselves, 
or the contract is to be gathered from a series of con- 
versations and circumstances, the jury must determine 
the intent of the parties. 

Thus where the vendor of a cow assured the pur- 
chaser “‘she was all right,’’ it was held that it was 
properly left to the jury to decide whether the words 
were intended as a warranty of soundness. Tuttle v. 
Brown, 4 id. 457. 

The counsel for the plaintiff in this case insists that 
where the words used do not extend to the whole con- 
tract, it must be left to the jury to determine what 
was the intention of the parties, and that as nothing 
was said in this conversation as to the price or pay- 
ment, it should be left to the jury to ascertain what, 
under all the circumstances of the case, should have 
been paid. There are cases which seem to support this 





theory or which at leas* go to the extent of holding 
that the construction of all oral contracts should be 
left to the jury. But the authorities are by no means 
in harmony. . 

In Copeland v. Hall, 29 Me. 98, the jury were left free 
to find what the language of the contract was, but 
they were restrained from the exercise of their own 
judgment, by a construction of the language by the 
court, which precluded them from finding the meaning 
of that language under all the evidence in the case. 
This was held to be error, it was said the whole con- 
tract should have been left tothe jury to determine 
for themselves the proper construction to be given to 
it. This case seems to be in conflict with that of Curtis 
v. Martz, 14 Mich. 507-513, where it was said the jury 
should have been told in substance what would be the 
proper construction of the mortgages upon the differ- 
ent state of facts which might be found by them. So, 
in Herbert v. Ford, 33 Me. 90, it was said, ‘‘the jury 
had the right to determine the existence of the parol 
contract, its extent and limitations, they are to find 
not only what language is used, but its purport and 
meaning. In cases of written contracts, it is the 
duty of the court to define the meaning of the lan- 
guage used inthem. But in verbal contracts such duty_ 
is confined to the jury. They are not barely to ascer- 
tain the words and forms of expression but to inter- 
pret their sense and meaning.”’ A like rule was made 
by the same court in Guptilv. Damon, 42 id. 271. 
Although in this case there was a strong dissenting 
opinion in Kun’s Executor v. Young, 34 Penn. St. 60, it 
was said that the evidence of a promise to pay the 
debt of another must be clear, explicitfand certain, that 
whether it be so or not isa question of fact for the 
jury. In Tobin v. Gregg, id. 446, the promise rested in 
parol proof, and that of the most unsatisfactory sort. 
The confessions and casual declarations of the defend- 
ant made to third parties, who had no interest that en- 
titled them to full explanation, or stimulated them to 
understand and remember exactly what was méant. 
It was held, and there can be no doubt of the propriety 
of the ruling, that the testimony should be referred, 
in connection with the proofs upon the other side, to 
the jury to find whether the promise declared or had 
indeed been made. So, in Judge v. Lecluire, 31 Mo. 
127, the law was assumed to be well settled that whero 
the terms of a contract are to be ascertained from the 
oral evidence of witnesses, it is the province of the 
jury to determine from the evidence what is the con- 
tract; citing Islay v. Stewart, 4 D. & B. 160, in which 
it was said that where the controversy in a cause turns 
upon the meaning of the parties to a verbal agreement 
in relation to a matter upon which there is room for 
dispute, it is proper for the judge to leave it to the 
jury as a question of fact to ascertain what was the 
agreement of the parties in relation to such matter. 

Opposed to this current of authority, however, are 
the decisions in Massachusetts and several other States. 
In Rice v. Dwight Manufacturing Company, 2 Cush. 
80, it is said that the same rule of construction is appli- 
cable to parol as to written contracts. ‘*The language 
used by parties while contracting may be proved, and, 
when proved, is to be taken in its usual and ordinary 
acceptation, and however difficult it may be, and fre- 
quently is, to put a just construction upon it, still that 
duty devolves upon the court. The jury are to find 
whether or not the language was used, the court are to 
instruct the jury as to its legal effect, ifused.” A like 
ruling was made in Pratt v. Langdon, 12 Allen, 544, and 
in the Globe Works v. Wright, 106 Mass. 207-216. So, in 
Folsom v. Plumer, 43 N. H. 469-472, it was said to be 
competent for the court in its discretion, where a con- 
tract be merely verbal, and there is doubt as to 
the precise language used, or as to the understanding 
of the parties, to leave it to the jury to judge what is 
proved, and what language was used, and how it was 
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to be understood, subject to proper instructions as 
to the legal effect of such contract as they may find to 
have been made, and in Smalley v. Hendrickson, 5 
Dutcher, 371, it was said that where the existence and 
terms of a parol contract were established the construc- 
tion is a matter of law for the court. See, also, Kings- 
bury v. Buchanan, 11 Iowa, 387-395; Dudgeon v. Hag- 
gart, 17 Mich. 279. 

I think the correct rule to be extracted from the 
cases is this: if there be any conflict as to the wordgused, 
or if the wurds themselves be ambiguous, the question 
of intent should be left to the jury. But if the words 
are clear and explicit, and the only difficulty is in the 
proper legal inference to be drawn from them, it be- 
longs to the court to give them their proper construc- 
tion. The fact that in this case one of the terms of the 
contract, namely, the price to be paid, was omitted, 
does not render it necessary that the construction of 
the contract should be left to the jury, if the circum- 
stances surrounding the transaction leave 1fo doubt as 
to the legal inference to be drawn from the conversa- 
tion. It is true as suggested by plaintiff's counsel that 
the order in this case, standing alone, was consistent 
either with a gift to the defendant with an intent to 
charge him a proportionate price on tbe cost of the 
“whole edition, or with an intent to charge him only 
with the cost of the extra copies. It is not suggested 
by either party that a gift was intended. I have al- 
ready stated the reasons which lead me to hold that, as 
the plaintiff had already agreed to furnish the defend- 
ant the cost of composition in the six copies, it could 
not charge him the proportionate price of the whole 
edition. The evidence upon this point is to my mind 
so decisive, that if the jury should find such to be the in- 
tent of the parties, I should feel compelled to set aside 
the verdict. Under the viewI take of the plaintiff's 
case, it could only be entitled to recover for the extra 
cost of the thirty copies, and as these copies were never 
received by the defendant, or tendered by the plain- 
tiff, or, if such tender were ever made, it was accom- 
panied by a demand for the proportionate price of the 
whole edition, I think the plaintiff is not entitled to 
recover. Of course, if the defendant received the 
thirty copies, he would be bound to pay the cost of 
them. But if they were tendered to him with a de- 
mand for the proportionate price of the whole edition, 
he would not be bound to receive them, and could not 
be held liable to pay any thing. 

The motion for a new trial must therefore be denied. 

aidinahinitdpaaitninns 


PARTNERSHIP—LIEN OF REPRESENTA- 
TIVES OF DECEASED PARTNER. 


NEW YORK COMMON PLEAS, GENERAL TERM, MAY, 
1879. 


Hoouey v. GIEVE. 


Where a surviving partner continues the business of the firm 
and uses the assets of the old firm in such continuance, 
disposing of the stock and assets and investing the pro- 
ceeds in new stock, so that the identity of the old stock is 
gone, and mingles such new stock with property of his 
own, so that it cannot be separated, the representatives of 
the deceased partner have a lien upon the whole of the 
new stock to the exclusion of the individual creditors of 
the surviving partner. 

A & B were partners. A dying, left a will wherein B was ap- 
pointed trustee of his estate, with directions to withdraw 
A’s interest in the partnership and invest it and pay over 
the proceeds as directed. B, instead of withdrawing A’s 
interest, continued the firm business for years with A’s 
money, and became insolvent. Held, that the cestui que 
trust under A's will had a lien on all of B’s assets to the 
exclusion of his creditors. 


HE plaintiffs are the widow and infant children of 
Abraham Hooley, Jr., late of Jersey City. Abraham 
Hooley, Jr., before and at the time of his death was 





engaged in business in New York with the defendant 
Gieve and one MacKenzie under the firm name of 
Abraham Hooley & Co. Hooley was owner of more 
than two-thirds of the assets of said partnership and 
the defendant Gieve was the owner of the balance. 
The defendant Cutts was employed as book-keeper by 
the firm of Hooley & Co., which firm at the death of 
Hooley was solvent and had a large surplus. Hooley 
died on the 28th of July, 1873, leaving him surviving 
the plaintiff, his widow and only children. The said 
Abraham Hooley, Jr., left a last will and testament, as 
alleged in the complaint herein, whereby, among other 
things, after devising certain specific personal prop- 
erty to the plaintiff, Lucy Hooley, and making certain 
bequests, amounting in all to the sum of $1,000, he 
gave and devised all the rest, residue and remainder 
of his property of which he should die possessed, both 
real and personal, to the defendants Abraham Gieve 
and Samuel G. Cutts, as trustees, to have and to hold 
the same upon certain trusts aud for certain uses and 
purposes which are set forth in the said will in the 
words and figures following, to wit: 

“Fifth. I direct my said trustees to withdraw my 
interest from the firm ef Abraham Hooley & Uo. as 
soon as practicable after my death, and invest the 
same, with all other moneys that may be on hand at 
the time of my death or that may thereafter come into 
their possession from sales of any portion of my per- 
sonal estate in first mortgages on improved real estate 
in the city of New York, State of New York, or in 
Jersey City, State of New Jersey, at not less than cur- 
rent rates of interest, or in registered bonds of the 
United States government. 

‘“*The real estate of which I shall die seized I direct 
shall not be sold. 

“Sixth. I further direct my said trustees to pay 
over to my wife all the rents and profits and income of 
my estate so long as she may live. 

“Seventh. Upon the death of my wife the said 
trustees shall divide my entire estate into as many 
shares as there shall be children of my body then liv- 
ing and the children that shall have died leaving de- 
scendants. 

** Said shares shall be of equal amount of value, but 
need not be separately invested, as my only purpose 
in so dividing my estate is to afford an easy method of 
fixing an amount or proportion which my devisees or 
legatees are from time to time to receive. 

“Eighth. The said trustees shall transfer one of the 
said shares to each of the children of my body, after 
the death of my wife as aforesaid, such transfer to 
be made immediately to those who are twenty-one 
years of age or over, and to those under twenty-one 
years of age as they shall successively attain the age 
of twenty-one years.” 

‘“*And the said Abraham Hooley, Jr., by his said 
will, appointed the defendants, Abraham Gieve and 
Samuel G. Cutts, executors, and the plaintiff, Lucy 
Hooley, executrix of said will.” 

On the 4th of September, 1873, this will was ad- 
mitted to probate by the surrogate of the city and 
county of New York, and on the 13th day of Septem- 
ber, 1873, by the surrogate of the county of Hudson, 
State of New Jersey, and letters testamentary were 
issued thereon to the defendants Gieve and Cutts. 

After Hooley’s death the business was carried on by 
Gieve and MacKenzie, as surviving partners, until Jan- 
uary 1, 1874. 

On or about January 1, 1874, a copartnership was 
formed by Gieve, Cutts and MacKenzie, under the firm 
name of Abraham Gieve & Company, and this new 
firm took possession of all the assets of A. Hooley & 
Co., and proceeded to do business with them until 
some time in 1877. No other stock or capital was put 
into the firm. Cutts and MacKenzie furnished nothing 
whatever. 
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The business was a losing one and there were no 
profits to be divided. The old goods were sold by the 
firm, and with the proceeds new goods were bought 
in the usual course of business, and certain goods were 
purchased upon the credit of the firm; and at the 
tinfe of the commencement of this action said firm 
was indebted therefor to divers persons to the aggre- 
gate amount of several thousand dollars. 

The defendants did not withdraw Hooley’s inter- 
est as soon as practicable after his death from said 
firm, and in fact never invested any part of the estate 
of which they were trustees, except the sum of 
$10,000, which they subsequently converted to their 
own use. 

This action was commenced to remove the said 
trustees, and to have the amount due the estate of 
Hooley declared to be a lien upon all the assets of the 
defendants. 

Judgment was rendered for thé plaintiffs, and from 
this judgment this appeal was taken. 

Mr. Adam C. Ellis, of counsel for defendant and ap- 
pellant. 

Mr. Stephen H. Olin, of counsel for plaintiff and 
respondent. 


VAN Bront, J. In the foregoing statement of the 
case I have not attempted to state all the facts of the 
case, but only such as serve to present the single ques- 
tion which I propose to very briefly consider, which is 
this: Has the estate of Hooley a lieu upon all the as- 
sets of the firm of Gieve & Co. to the extent of the 
value of the property belonging to the estate which 
was misappropriated and put into that firm by Gieve 
and Cutts, to the exclusion of the creditors of said 
last-named firm ? 

It is very evident that it is no answer to the asser- 
tion of such a lien that, as far as Gieve and Cutts are 
concerned, the property of the trust estate has be- 
come so blended with their own that it cannot be 
traced, because such blending has arisen from their 
own fraudulent acts; and if the trust property has 
been mingled with his own by the trustee, the court 
will take the whole in order to indemnify the trust 
estate. 

The question has never, as far as I have been able to 
discover, been considered by the courts of this State, 
but it has arisen in England, where the assignees of 
a bankrupt have claimed property used in trade, upon 
which a lien was claimed by the representatives of a 
deceased partuer. 

In the case of West v. Skip, 1 Ves. Sr. 239, Lord 
Hardwicke held that the’representatives of a deceased 
partner had a specific lien upon the assets, although 
the survivor afterward dies or becomes bankrupt, and 
said that “Skip, therefore, is entitled to the same 
specific lien against the assignees as against Harwood, 
and that even as to the new stock; for in all those 
cases of a lien on a partnership, it is not considered as 
appropriated to the stoek brought in, but to every 
thing coming in during the continuance or after the 
determination of the partnership.” 

“As in Bucknall v. Roiston, Pre. Chan. 286, where a 
lien was held to be on those goods which were the pro- 
duce of the original goods; so in Brown v. Heathcote, 
Mich. T. 1749, held that it continued on what was the 
produce by way of barter and sale, and that holds 
much more strongly in the case of a partnership trade 
which cannot otherwise be continued.” 

Lord Eldon followed the same rule in Ex parte Row- 
landson, 2 Ves. & Beam. 172. Whether the lien of an 
outgoing partner would prevail against creditors, he 
said, would depend simply on whether the outgoing 
partner left the property in the order and disposition 
of the bankrupt, and he held that the consent of the 
outgoing partner must clearly appear to have been 
given before he would be robbed of his lien. 





In Viner v. Cadell, 3 Esp. 90, the wife of a bank- 
rupt, as administratrix of her father, had become en- 
titled to his effects, the stock and fixtures of a bakery. 
She and an infant brother and sister were entitled to 
the distributive shares. The husband of the adminis- 
tratrix, with her consent, continued the business for 
their benefit until he failed. Lord Eldon held that, 
nevertheless, only her own distributive share, and that 
became lawfully her husband's property, would go to 
his assignee in bankruptcy. 

In the case of Stocken v. Dawson, 9 Beav. 239, the 
principle contended for was distinctly held. That was 
a case in which a surviving partner had taken posses- 
sion of a brewery and stock in good faith under the 
provision of a will, which provision he thdught he had 
sufficiently complied with. He died and transmitted 
the property to his son and executor, who also con- 
tinued the brewery and became bankrupt. 

The heirs of the original deceased partner after the 
lapse of eleven years discovered that the provisions of 
their ancestor’s will as to the transfer had not been 
properly complied with. They filed a bill to get out 
their interest, which was sustained, and it was held 
that the creditors of the bankrupt were postponed to 
the heirs. Other people’s property could not be ap- 
plied to pay the bankrupt’s debts. The same princi- 
ple was enforced in the case of Flockton v. Bummning, 
L. R., 8 Ch. App. 324, note. 

The principles upon which these decisions were 
founded are clearly these: = 

1st. That the representatives of a deceased partner 
have alien upon the whole of the assets of firm sub- 


‘ject to the payment of the debts of the firm for the 


amount which may be found to be the deceased part- 
ner’s share of the firm’s assets. s 

2d. That the surviving partner is entitled to the pos- 
session of the whole of the firm’s assets for the pur- 
poses of liquidation, and he becomes a trustee for that 
purpose, 

8d. That if the surviving partner continues the busi- 
ness of the firm, and uses the assets of the old firm in 
such continuation, he commits a breach of trust and 
misappropriates property upon which a lien has been 
impressed for the security of the representatives of 
the deceased partner. 

4th. That if by such continuation the surviving 
partuer has disposed of the assets and stock of the old 
firm and has invested the proceeds thereof in new 
stock so that the identity of the old stock and assets 
are lost, and has mingled in such new stock property 
of his own in such a manner that it cannot be sep- 
arated, the court will impress the lien of the repre- 
sentatives of the deceased partner upon the whole of 
the new stock to indemnify the trust fund, except as 
against a bona fide purchaser or a party having ac- 
quired a specific lien by the levy of an execution or at- 
tachment. . 

5th. That such lien will be enforced to the exclu- 
sion of the individual creditors of the surviving part- . 
ner, upon the ground that it would be more inequita- 
ble to appropriate any portion of the trust funds to 
the payment of the individual debts of the surviving 
partner than that some portion of his individual prop- 
erty, which he has so mingled with the trust funds that 
its identity was lost, should be appropriated to the in- 
demnification of the trust fund. 

The surviving partner could give to the representa- 
tives of the deceased partner a mortgage upon or a bill 
of sale of the whole of his own estate to make good 
the trust fund to the exclusion of his individual cred- 
itors (and this is all the court does in enforcing this 
implied lien); but the surviving partner could not give 
a mortgage upon or a bill of sale of any portion of 
the substituted trust property to secure any of h 
creditors. 
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The court marshals the equities and gives a prior 
lien to the greatest. 

In the cases cited the courts in deciding them seem 
to have considered to bg established beyond all ques- 
tion that a lien existed even upon new stock, and de- 
totes attention chiefly to the discussion of other ques- 
tions. 

It seems to me that it would be useless to attempt 
to discuss at length these propositions because they of 
themselves at once suggest to the mind the common 
and plain legal and equitable principles upon which 
they are founded, and a more extended statement 
would tend rather to obscure than elucidate. 

It followse therefore, that the estate of Abraham 
Hooley, deceased, has a first lien upon all the assets 
of Gieve & Co., which have become so mingled with 
the assets of the old firm, and the proceeds thereof, as 
not to be distinguishable therefrom, to an extent nec - 
essary to indemnify such estate. 

The judgment should be affirmed, with costs. 

Daly, C. J., concurred; concurring opinion by Lar- 
remore, J. 


NEW YORK COURT OF APPEALS ABSTRACT. 


BANKRUPTCY — JURISDICTION OF STATE COURTS.— 
Under the bankrupt law of 1867 State courts have ju- 
risdiction of actions by assignees in bankruptcy to 
avoid fraudulent transfers. Cook v. Whipple, 55 N. Y. 
150; Thompson v. Sweet, 73 id. 623; Claflin v. House- 
man, 93 U. 8S. 130. State courts are not deprived of 
jurisdiction by section 711 of the revision of 1874. 
Kidder v. Horrobin, 72 N. Y. 159. An action by such 
assignee to set aside a chattel mortgage fraudulently 
executed by the bankrupt is therefore within the juris- 
diction of the State court. Order affirmed and judg- 
ment absolute for plaintiff. Ansley v. Patterson. 
Opinion by Andrews, J. 

[Decided April 25, 1879.] 

CONTRACT — VALIDITY — MARGINS.—A contract for 
the purchase and sale of goods is not necessarily ren- 
dered a wagering transaction by the fact that the 
goods were not delivered, although part payment was 
made. To render such dealings wagering transactions 
it should appear that the understanding at the time of 
contracting was that the goods were not to be deliv- 
ered, and that nothing but the difference in the market 
price should be paid or received. In acontract for sale 
of cotton, the defendant was notified on Saturday to 
make good his margins on Monday morning. Held, 
not a unreasonably short notice in view of the hazard- 
ous nature of the dealings. Judgment affirmed. 
Kingsbury v. Kirwan. Opinion per Curiam. 

[Decided May 20, 1879.] 

FORECLOSURE — TAXES PAID BY MORTGAGZE — DE- 
DUCTION FROM PURCHASE-MONEY ON SALE.— At the 
time of foreclosure sale of real estate there were sev- 
eral years’ taxes in arrear for which the premises had 
been sold, bnt no lease had been given. Certificates 
had been issued to plaintiff, the mortgagee, some as 
purchaser, others as assignee. After the foreclosure sale 
the plaintiff deposited in the office of the register of 
arrears the amount necessary to redeem from those 
tax sales, and produced the certificates of deposit to 
the sheriff on the foreclosure sale. The sheriff deducted 
the amount thereof from the purchase-money and 
reported a deficiency. Held, a properdeduction. The 
certificates of tax sales were liens until the time for 
redemption expired and a lease was given. Williams 
v! Townsend, 31 N. Y. 411. There is no such relation 
of trust between mortgagor and mortgagee as prohib- 
its the latter from acquiring an adverse claim or lien 
against the mortgaged premises and enforcing itdike a 
stranger. The mortgage is a mere security for a debt 





and imposes no duty on the mortgagee to protect the 
mortgagor’s intérest in the absence of special coven- 
ants. Dale v. McEvers, 2 Cowen, 118, distinguished, 
on the ground that here there was no lease and conse- 
quent right of the mortgagee to enter and enjoy the 
premises. Order affirmed. Cornell v. Woodruff. Opin- 
ion by Rapallo, J. 

[Decided May 20, 1879.] 


MECHANICS’ LIEN— ACTION — COSTS —NEW TRIAL.— 
Under the mechanics’ liens law applicable to Kings 
county, Laws of 1862, ch. 478, a notice of lien was filed 
on the 14th of April, 1877, and a judgment for de- 
fendant was rendered January 14, 1878. The 
plaintiff appealed, the judgment was reversed, and 
judgment of foreclosure was rendered in June, 1878. 
The law provides that ‘‘every lien created under this 
act shall continue until the expiration of one year 
from the creation thereof, and until judgment ren- 
dered in any proceedings for the enforcement thereof.” 
Held, that the judgment was valid. The meaning of 
the law is that the lien continues, if proceedings are 
commenced within the year and are pending at the end 
of the year, until judgment in such proceedings. 
Freeman v. Cram, 3 N. Y. 305; Benton v. Wickwire, 
64 id. 226; Glacius v. Black, 67 id. 563, distinguished on 
the ground that the acts then considered provided for 
the continuance of the lien for a year only. Under the 
9th section of the act the costs before judgment must 
be paid out of the proceeds of the sale and cannot be 
adjudged against the owner of the land. As the Spec- 
ial Term ordered judgment for defendant he had no 
opportunity or occasion to review the findings of fact, 
and the General Term should have ordered a new trial, 
and not have rendered judgment absolute for plaintiff. 
Therefore, judgment reversed and new trial granted, 
costs toabide theevent. Fox v. Kidd. Opinion by 
Earl, J. 

[Decided June 10, 1879.] 


PARTNERSHIP — PAYMENT BY ONE PARTNER — RE- 
LEASE—CONSIDERATION.—A fter dissolution of a part- 
nership, a creditor holding the partnership note, agreed 
to accept the check and notes of one partner in full of 
his share of the partnership liability. The check and 
notes being accordingly given and being paid, and the 
time of payment of the partnership note being thus 
in part extended, held, that this constituted a valua- 
ble consideration for the agreement and the discharge 
of the maker from the partnership liability. The indi- 
vidual liability may be a higher security than the co- 
partnership liability, because the latter is only first 
enforceable out of partnership assets. Waydell v. 
Luer, 3 Denio, 410; Beach v. Endress, 51 Barb. 570; 
Kent v. Reynolds, 8 Hun, 559; La Farge v. Herter, 11 
Barb. 159; Harrison vy. Close, 2 Johns. 447; Bliss v. 
Shwarts, 65 N.Y. 444; Line v. Nelson, 38 N.J. 358; dis- 
tinguished. Tbe doctrine that acceptance of part of a 
debt in ful] does not extinguish the debt rests upon 
want of consideration, and the cases holding that doc- 
trine are distinguishable from this by that circum- 
stance. Ryan v. Ward, 48 N.Y. 204; Bunge v. Koop, 
id. 229; Brooks v. Moore, 67 Barb. 394-5; Keeler v. 
Salisbury, 33 N. Y. 653; Carrington v. Crocker, 37 N. 
Y. 338. The addition to the security for the original 
debt is a consideration for the agreement. This dis- 
penses with the necessity for a sealed release of the 
joint debtor. The agreement is valid, independent of 
the act of 1838. Judgment reversed and new trial 
granted. Ludington v. Bell. Opinion by Miller, J. 
(Decided April 25, 1879.] 


PRACTICE—REVIEW OF AMENDMENT BY REFEREE.— 
The proper mode of reviewing a decision of a referee 
allowing an amendment on the trial is by exceptions 
and appeal from the judgment. A motion dt Special 
Term to set aside or strike out such an amendment is 
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improper. By section 1018 of the Code, the referee exer- 
cises the same power as the court as to gnendments,and 
the review must be had in the manner provided for re- 
viewing an amendment by the trial court. Woodruff 
y. Dickie, 5 Rob. 620; 31 How. Pr. 164; Secor v. Lord, 
3 Keyes, 526. Order of General Term reversed and 
that of Special Term affirmed. Order denying plain- 
tiff's motion at Special Term for leave to serve amended 
complaint is not appealable to this court, and appeal 
from that order dismissed. Quimby vy. Claflin. Opin- 
ion by Rapallo, J. 

[Decided May 20, 1879.] 

REFERENCE—GROUNDS FOR REVIEWING FINDINGS.— 
Action to set aside deed on account of mental incapac- 
ity, fraud and undue influence. In the deed the 
grantees covenanted to pay two-thirds of the expenses 
of the maintenance of the grantors for life and the life 
of the survivor. Held, that plaintiff was not entitled 
to a reference to ascertain the amount due to him for 
such maintenance, because the claim was inconsistent 
with the relief sought; and because the covenant was 
not with him, nor was he a party to the deed, and so 
he could maintain no action upon it. 
predicated on the showing that the opinion of the trml 
court shows that his findings of fact were founded on 
an erroneous view of the law. The only question re- 
viewable here is whether there is any evidence to sup- 
port a finding. If there is, it cannot be reviewed here, 
and the question must be determined by reference to 
the testimony, and not to the reasoning of the opin- 
ion. Judgment affirmed. Van Gelder v. Van Gelder. 
Opinion by Rapallo, J. . 

[Decided June 3, 1879.] 


VENDOR AND PURCHASER — RIPARIAN RIGHTS — 
TENDER — ABILITY TO PERFORM — PERSONAL COVEN- 
ANT— ACTION FOR BREACH OF CONTRACT.—The plain- 
tiff contracted to convey by warranty deed, inexchange 
for lands of defendant, all the property owned by him 
in York county, Virginia, being a tract of land con- 
taining at least 2,100 acres lying on the south-westwardly 
side of the York river, at Bigler’s Landing. Held, 
that in the absence of any special provision respecting 
the riparian rights, all that the contract called upon 
the plaintiff to-convey with clear title was the up- 
land, and whatever rights the grantee might acquire in 
the river or the land under water were subject to the 
public rights of the State of Virginia. The plaintiff's 
title stood in the name of his son-in-law, Brown, sub- 
ject to the control and direction of plaintiff, and the 
deed offered by plaintiff was Brown’s alone. No for- 
mal tender was made, but the referee found on con- 
flicting evidence that the defendant did not object on 
the ground that the plaintiff had not joined. Held 
sufficient to support a finding that plaintiff was ready 
and willing to perform, the defendant not being able 
to perform on his part. The defendant was entitled to 
plaintiff's personal covenant, and Brown’s deed was 
not a compliance with his contract, if . defendant 
raised the objection. Robb v. Montgomery, 20 Johns. 
15. The defendant’s refusal to perform excused the 
plaintiff's formal tender, but to entitle him to damages 
for breach of contract he must show his own ability, 
readiness and willingness to perform. Morange v. 
Morris, 32 How. Pr. 178; 3 Keyes, 50, distinguished, ou 
the ground that it was an action only to recover a pay- 
ment on the ground that the vendor was not’ ready to 
perform. In such an action it is enough to show a 
breach by the party who has received fhe money. 
Lawrence v. Taylor, 5 Hill, 115. Not so when the ac- 
tion is to enforce the contract or recover damages. 
Judson v. Moses, 11 Johns. 95; Johnson v. Wygant, 11 
Wend. 48; McWilliams v. Long, 32 Barb. 194; Mo- 
range v. Morris, 34 id. 311; Hinckley v. Smith, 51 N. 
Y. 21. However positively a vendee may have re- 
fused to perform, and however insufficieut'the reason 
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for his refusal, he cannot be subjected to damages 
without showing that he would have received what he 
contracted for had he performed. Heron v. Hoffner, 
3 Rawle, 393, 400; Bank of Columbia v. Hagner, 1 Pet. 
464; Travor v. Halsted, 23 Wend. 66. But unless it 
is found that the defendant refused to accept the deed 
upon the ground that it was not the vendor’s personal 
covenant, it will be assumed in support of a judgment 
that his refusal was upon an untenable ground. Car- 
man vy. Pultz, 21 N. Y. 551. Defect in the grantor’s 
title would not be waived by a failure to specify it, but 
not so of an objection to the form of the deed capable 
of remedy. The expenses incurred in examining the 
title were recoverable as damages. Cockcroft v. N. 
Y. Cent., ete., R. R. Co., 69 N. Y. 201. Judgment 
affirmed. Bigler v. Morgan. Opinion by Rapallo, J. 
[Decided May 20, 1879.] 


OHIO S[FRSEs COURT ABSTRACT.* 


JUNE 24, 1879. 


BonD — FRAUD IN- PROCURING EXECUTION. — Four 
persons, including tlfe defendant, agreed to execute a 
bond to the plaintiff. One of the persons who was to 
execute the bond, by fraud, procured a bond to be 
executed and delivered by the defendant, in which the 
names*of two of the persons who were to join in the 
execution were omitted. Held, (1) that the fraud con- 
stitutes no defense to asuit on the bond, where the 
plaintiff had no notice of fhe fraud at the time he 
accepted the same and parted with the property, in 
consideration of which the bond was given; (2) that 
the plaintiff might have required the bond to be exe- 
cuted by all the parties, but he was not bound to do so. 
He might waive his right to require the bond to be 
thus executed by all the parties; and the fact that the 
bond presented to the plaintiff and accepted by him, 
was the bond of two of the parties only, is no evidencé 
to charge him with notice*of the fraud practiced in its 
procurement. Dagler v. Baker. Opinion by White, J. 


DYING DECLARATIONS— WHEN ADMISSIBLE. — The 
general rule of evidence is, that dying declarations are 
admissible only when the death of the declarant is the 
subject of the charge, and the circumstances of the 
death are the subject of the dying declarations. Upon 
an indictment for unlawfully using an instrument 
upon the person of a woman with intent to destroy a 
vitalized embryo, in consequence of which she died, 
her dying declarations are inadmissible. State v. Har- 
per. Opinion by Gilmore, C. J. 

‘EMBEZZLEMENT — EMPLOYER — AGENT — VENUE.— 
Upon a trial, under an indictment, containing a single 
count, charging the defendant with the embezzlement 
of moneys, where it appears that the moneys were the . 
proceeds of several notes placed in his hands by his 
employer at different times and collected by him from 
different persons and at different times, such facts 
alone do not constitute a ground for requiring the 
prosecutor to elect upon which of the sums so collected 
the State will rely for conviction. A person having in 
his possession certain promissory notes as indorsee, 
who employs an agent to collect the same and account 
to him for the proceeds, is an employer within the 
meaning of the act against embezzlement; and upon 
the trial of the person so employed for the embezzle- 
ment of the proceeds, it is no defense to show that his 
employer was bound to account to another for the 
moneys. Where a person, not engaged. in the business 
of collecting moneys for others as an independent 
employment is employed to collect money for another, 
subject to his direction and control, the relation of 
principal and agent is thereby created. And in such 
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case the agent may be guilty of embezzlement, although | 857, repealed by act of March 6, 1873, P. L. 21%), 


he was to receive for his services a percentage of the 
moneys collected. When an agent is prosecuted for 
the embezzlement of his employer’s money, in a certain 
county wherein he had possession of the money and 
in which it was his duty to account to his employer 
upon demand being made, it is no defense to show that 
he had expended the money for his own use in another 
county. Cumpbell v. State. Opinion by McIlvaine, J. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

LANDLORD AND TENANT —EVICTION— ACTION FOR 
USE AND OCCUPATION.— Where a tenant is evicted 
under a title paramount to that of his landlord from a 
portion of the premises leased to him, but continues to 
occupy and enjoy the rest of the premises, he remains 
liable to his landlord, in an action for Me and occupa- 
tion, for such proportion of the rent as the value of 
the part retained bears to the whole. The court said: 
“Tt is a well-settled rule that if a landlord wrongfully 
dispossesses his tenant of any portion of the demised 
' premises, the rent for the whole is thereby suspended. 
In the present case the plaintiff committed no act 
after possession taken under the lease, by which his 
tenant was deprived of any part of the demised prem- 
ises. On the contrary, the evidence shows that he 
tried to prevent the evicjon. His offense consisted in 
demising premises to the defendant to a portion of 
which he had no title at the time. The eviction of the 
defendant was by virtue of a title paramount to the 
title of his landlord. It matters not that the plaintiff 
had previously held it. At the time the lease was ex- 
ecuted and the relation of landlord and tenant be- 
tween the parties was created, the outstanding title of 
the adjoiner was as superior to the title of the plain- 
tiff as if he had never heldjt. If the defendant had 
been evicted by paramount title from the whole prem- 
ises, he would have been discharged from the payment 
of the whole rent, after that time. But an eviction, 
by such title, from a part only of the demised prem- 
ises, when the tenant continues in possession of the 
remaining part using and enjoying it, does not work a 
suspension of all subsequent rent. He remains liable 
to the payment of such proportion of the rent as the 
value of the part retained bears to the whole. On 
having been evicted from apart, he might have re- 
moved from the residue, and thereby ~wholly relieved 
himself from the payment of future rent; failing to do 
sv, he became liable to a just apportionment. This 
conclusion is fully sustained in Taylor on Landlord 
and Tenant, § 378, and the English and American 
cases there cited. Our own cases recognize the same 
rule when thé landlord conveys a part of the demised 
premises during the term and possession of the tenant, 
and the vendee has entered and evicted the tenant 
from the part thus conveyed. By retaining possession 
of the remaining part he becomes liable to pay for the 
use of,the portion thus retained. It is held not to be 
such a wrongful eviction by the landlord as to release 
the tenant from paying a just compensation for that 
which he continues to enjoy. Reed v. Ward, 10 Har- 
ris, 144; Linton v. Hart, 1 Casey, 193. Seabrook v. 
Moyer. Opinion by Mercur, J. 

RECORD OF INSTRUMENTS— WHEN RECORD IN ANY 
BOOK SUFFICIENT.—In the absence of statutory enact- 
ment directing the recorder of deeds to record certain 
instruments of writing in a particular book, such in- 
struments are properly recorded in any of the books 
kept by him; and a mortgage, or a builder’s contract 
is valid, although recorded in the deed book. Luch’s 
Appeal, 8 Wr. 519, overruled; McLanahan v. Reeside, 
9 Watts, 511, affirmed. The act of April 3, 1872 (P. L. 





enacted that ry building erected under a written 
coutract should» be liable to the contractor alone for 
work done or materials furnished in pursuance thereof 
with the proviso that such contract should be duly re- 
corded within fifteen days of its execution. In an ac- 
tion upon a mechanic's lien against the owner, the de- 
fendant put in evidence a written contract for the 
construction of the house recorded in the deed book. 
Held, that the contract was properly recorded in the 
deed book. Per Paxson, J. In contemplation of law 
a;paper is recorded the moment it is lodged in the 
office and the fees paid. * * * When a man has 
complied with the law by depositing his papers in the 
recorder’s office and paying the fees, it would be a 
hard rule that would deprive him of his lien or his es- 
tate because of an error of the recorder in recording 
the instrument in the wrong book. It would be differ- 
ent were there an act of Assembly directing in what 
book the particular paper should be recorded. In such 
case the recorder might be liable upon his official bond 
for a failure to proceed as required by law. Glading 
v. Frick. Opinion by Paxson, J.; Mercur, J., dissent- 
ifg. 

—— WRONG BOOK.—A deed is in contemplation of 
law recorded when it is left for record at the recorder’s 
office, and is valid notice from that time, though it be 
recorded in the wrong book and omitted from all the 
deed and mortgage indices. March 6,1879. Clader vy. 


Schaefer. 


Opinion per Curiam. 
oaegysonln 
MICHIGAN SUPREME COURT ABSTRACT. 


APRIL TERM, 1879. 


ABATEMENT OF NUISANCE BY DESTRUCTION OF 
PROPERTY .— Plaintiff in error was prosecuted for 
causing a public nuisance in the city of Pontiac by 
means of a mill-dam therein across the Clinton river. 
The jury found a general verdict of guilty, and the 
court imposed a fine of $50 enforgeable by imprison- 
ment, and ordered that the dam should be removed at 
the expense of. plaintiff in error, but at such time and in 
such manner as the city board of health should direct. 
Held, a court is not obliged to order the destruction of 
property which it has decreed to be a nuisance. Crip- 
pen v. People, 8 Mich. 117, gComp. L., § 1702, permits 
the destruction of certain nuisances by the board of 
health of the township; § 1740 provides who shall con- 
stitute the board of acity. Held, that where the city 
charter provides for the board, these provisions can- 
not apply. Property cannot be destroyed for the 
abatement of a nuisance until its destruction is law- 
fully ascertained to be necessary therefor, and then 
only so far as is determined to be necessary: Welch 
v. Stowell, 2 Doug. (Mich.) 332;,Bloomhuff v. State, 8 
Blackf. 205; State v. Kaster, 35 Iowa, 221; Finley v. 
Hershey, 41 id. 389; Brightman v. Inhab. of Bristol, 
65 Me. 426; Miller v. Burch, 32 Tex. 208; 5 Am. Rep. 
242. An information charging that a dam creates a 
nuisance must be precise in its allegation and clear in 
its statements of consequences, to justify destroying 
the dam to remove the nuisance. Shepard v. People 
(Mich. Lawyer). 


MASTER AND SERVANT — DUTY OF MASTER AS TO MA- 
CHINERY — CONTRIBUTORY NEGLIGENCE.— An~ em- 
ployer who introduces improved and complex ma- 
chinery must take such corresponding precautions to 
keep his employees from harm in using it as are cus- 
tomary with prudent men. Cooley on Torts, 556-7, 
and cases cited; M. C. R. R. Co. v. Dolan, 32 Mich. 513. 
Anemployer must furnish a suitable place in which his 
servant, with due care, may do his work without ex- 
posure to dangers that are not usual to his occupation 
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as ordinarily performed. Coombs v. New Bedford 
Cordage Co., 102 Mass. 572. An employee assumes the 
risks of his employment when the machinery used is 
not defective, and the usual means are adopted to 
guard against accidents. But if he voluntarily re- 
mains in service in spite of any deficiencies in either 
respect, and without any promise by the master to 
correct them, he is without remedy for any injury he 
may suffer in consequence. The master is guilty of 
negligence, and the servant of contributory negli- 
gence. An employee is not bound, before beginning 
work, to familiarize himself with the condition of all 
the machinery he may come in contact with. It is 
enough if he knows his own work and the risks directly 
connected with it. If a servant shows that he has 
been injured in consequence of an unusual risk due to 
his master’s negligence, the master has the burden of 
showing that the servant knew of the increased dan- 
ger. Cooley, 661 ef seg. When the fact of contribu- 
tory negligence depends on the credibility of witnesses, 
or upon inferences in which intelligent persons may 
honestly differ, it is a question for the jury. Conely 
v. McDonald, 40 Mich. 150; Dublin & C. R. R. Co. v. 
Slatterly, 39 L. T. Rep. (N. 8.) 265. Contributory neg- 
ligence presumes a careless act or omission. The age, 
intelligence and experience of one who has suffered 
from an injury help determine whether he has Been 
guilty of contributory negligence. Reed v. North- 
field, 13 Pick. 94; Whittaker v. West Boylston, 97 
Mass. 273. Swoboda v. Ward. Opinion by Marston 
J. (Mich, Lawyer). . 
————_—__————_——— 


CRIMINAL LAW. 

BIGAMY — INDICTMENT — PLEADING EXCEPTION TO 
THE STATUTE.—On an indictment for bigamy, held, 
‘not necessary to the sufficiency of the indictment that 
it should have alleged, either that the party indicted 
anew at the time of his second marriage that his 
former wife was then living, or that she was not beyond 
seas, or that she had not absented herself for the con- 
tinuous period of seven years before the second mar- 
riage. Where there is an exception so incorporated 
with the enacting clause of the statute that one can- 
not be made without the other, then the exception 
must be negatived in the indictment. But that is not 
the case with the statutes_,under consideration. Here 
the enacting clause of both Statutes is perfectly complete 
and the provisos making the exceptions follow as dis- 
tinct clauses of the statute. In such case it is not 
necessary to negative the exceptions in the indict- 
ment, but the facts raising the exception relied on 
must come from the defense. Steele v. Smith, 1B. & 
Ald. 94: Bode v. State, 2 Md. 201, 211. Moreover, the 
indictment used in this case appears to be in exact 
conformity to the approved precedents under the 
statute 1 Jac. 1, ch. 11; 3Chit. Cr. L. 72k. See, also, 
Murray v. Queen, 7 A. & E. N. R. 700. If upon the trial 
it had been proved by the accused that he and his first 
wife had lived separate and apart for the period of 
seven years immediately preceding the second mar- 
riage, it would then have been incumbent on the pros- 
ecution to have shown that during that time he was 
aware of her existence; and in the absence of such 
proof he would have been entitled to an acquittal. 
But that is a principle to be applied to the proof, and 
not to the frame of the indictment. Reg. v. Curger- 
wen, L. R., 1 Cr. Cas. Res. 1. Maryland|Ct. of App. 
Barber v. State. Opinion by Alvey, J. 


INDICTMENT— COMPELLING PROSECUTION TO ELECT 
counts. — Indictment contained two counts, one for 


malicious shooting with intent to kill; the other for | 


malicious shooting with intent to wound. Held, that 
the defendant was not entitled to an order compelling 





the prosecution to elect on which count he would pro- 
ceed. A general verdict of guilty on such indictment 
sustained. The court said: ‘The author of Wharton’s 
Criminal Law states the law on this subject to be set- 
tled in this country, that the right of election, i. e. the 
right to require the prosecution to elect, is ‘ confined 
to cases when the indictment contains charges which 
are actually distinct and grow out of different trans- 
actions. The court will not compel the prosecutor to 
elect upon an indictment charging the prisoner with 
larceny and receiving stolen goods, etc., when it ap- 
pears by the indictment that the charges relate to the 
same tr@hsaction modified to meet the proof. In New 
York the law has been similarly stated, and in cases of 
felony, where two or more repugnant offenses are con= 
tained in the same indictment, it may be quashed or 
the prosecutor compelled to elect upon which charge‘he 
will proceed; but such election will not be required to 
be made when several counts are inserted in an indict- 
ment solely for the purpose of meeting the evidence as 
it may transpire on the trial, the charges being substan- 
tially for the same offense. * * * Whether acourt 
will compel a prosecutor to elect which count to pro- 
ceed on rests in the discretion of the court and cannot 
be assigned for error.’?” Whart. Am. Crim. Law, § 423. 
The offenses of maliciously shooting, stabbing, cutting 
or shooting at any person with intent to kill, wound or 
maim, are provided for in one section of the statute, 
sec. 16 of the Criminal Code, p. 722, Gen. Stat. The 
penalty for each of such offenses is the same. The only 
difference between the two counts of the indictment 
in this case consists in the difference of the intent with 
which;it is alleged the shooting was done. Such intent 
could only be gathered from the facts and circumstan- 
ces surrounding the parties at the time, and the pros- 
ecution might well be in doubt as to what might be the 
effect of the testimony before the trial jury, and we 
think the law permitted him to frame two counts, so 
that whether the jury believed the defendant guilty of 
having maliciously shot the person named in the in- 
dictment with intent to kill, or only with intent to 
wound, in either case they might find him guilty.” 
Nebraska Sup. Ct., April 12, 1879. Candy v. State. 
Opinion by Cobb, J. 
cnnanipestialpainbicaait 


PARTNERSHIP LAW. 

RIGHT OF RETIRING PARTNER TO SUBROGATION.—A 
partner who goes out, and for a valuable consideration 
is indemnified by his partners against all debts and lia- 
bilities of the firm, stands in the attitude of a stranger 
as against a creditor of one of the partners for his in- 
dividual debt whose jndgment has beey obtained since 
his outgoing. He is, therefore, entitled to subrogation 
for a debt of the firm paid by him for which he was not 
liable, as between himself and partners, at the time of 
leaving the firm. Pennsylvania Sup. Ct. ‘Scott's Ap- 
peal. Opinion per Curiam. 


SURVIVING PARTNER— RIGHTS AND DUTIES JN SET- 
TLING BUSINESS.—A tenant or firm property may be- 
come equitably responsible to the representative of a 
deceased partner, and an agreement to substitute pay- 
ment of a reasonable rent, would not render the case 
against him so defective as to preclude fixing the 
amount in asuit in equity, especially when testimony 
has been introduced at great expense without any rea- 
sonable attempt to oppose the jurisdiction. A surviv- 
ing partner, though legally vested with title to all firm 
property, is also trustee of them for the best interests 
of decedent’s estate; and is bound to keep its represen- 
tative fully informed of their condition. A partner 
must use his best efforts and judgment in promoting the 
firm business without further compensation than his 
share in the profits. The sickness of a partner is one 
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of thefrisks incidental to partnership business, and does 
not give another partner any claim for personal ser- 
vices in conducting the entire business, if the partner- 
ship articles do not provide forany. When a surviv- 
ing partner procures from the extcutrix of the deceased 
the transference to him of a certain partnership claim, 
in compensation for his services in conducting the en- 
tire business during decedent's illness, and suppresses 
this claim from the inventory of decedent's estate, 
the transaction operates as a fraud inlaw. A double 
reponsibility rests upon a trustee in dealing with one 
whom he krlows to be also a trustee, as any dealings 
between them in wrong of the latter’s trust affects 
both with an equitable responsibility. A surviving 
partner who is closing up the firm business is bound 
to pay over to the decedent’s estate, as fast as realized, 
its share of all money not needed to pay debts. When 
a surviving partner, by misrepresentations and fraudu- 
lent dealing, procures from decedent’s administratrix, 
who was also, as he knew, trustee for decedent’s chil- 
dren, a conveyance of partnership interests belonging 
to 'decedent’s estate, for much less than their actual 
value, the use of the property thus wrongfully appro- 
priated must be regarded asa continued use of the 
partnership never accounted for which the survivor 
might properly be decreed to make good to the admin- 
istratrix on a bill brought by her for an accounting. 
Michigan Sup. Ct., April, 1879. Heath v. Waters. 
Opinion by Campbell, C. J. 
—_—__>—__— 


NOTES OF RECENT DECISIONS. 


TRADE-MARK — TITLE OF BOOK — DEGREE OF RESEM- 
BLANCE.—Action for an injunction to restrain the 
publication of an almanac known as “ T. G. Robert- 
son’s Hagerstown Almanac,” as an imitation of com- 
plainant’s almanac. The court said: ‘It is immaterial 
to the decision of the case, in the view we have taken 
of it, whether the devices, marks, pictures and words, 
in the manner in which they are collected and com- 
bined upon the outside pages of the complainant’s al- 
manac, be regarded as a trade-mark proper, or as wrap- 
pers or labels, or as the title or the particular external 
marks which an author or publisher affixes to his 
work to distinguish it, because the grounds of relief 
in equity are substantially the same in either case. A 
publisher or author has either in the title of his work, 
or in the application of his name to the work, or in the 
particular marks which designate it, a speeies of prop- 
erty similar to that whichra trader has in his trade- 
mark, and may, like a trader, claim the protection of 
a court of equity against such a use or imitation of the 
name, marks qr designation as is likely, in the opin- 
ion of the court, to be a cause of damage to him in 
respect of that property. Kerr on Inj. 478; Brown on 
Trade-marks, § 553. This doctrine, in cases where the 
facts are sufficient to sustain it, has been held applica- 
ble to such periodical publications as newspapers, 
magazines and almanacs. Matsell v. Flanagan, 2 Abb. 
Pr. (N. 8.) 459; Hogg v. Kirby, 8 Ves. 215; Spottiswoode 
v. Clark, 10 Jur. 1043. Upon the question of resem- 
blance, the authorities all agree that it is impossible to 
lay down any general rule as to what degree of resem- 
blance is necessary to constitute the fraudulent or 
colorable imitation. All that can be done is to ascer- 
tain in every case as it occurs whether there is such a 
resemblance as that ordinary purchasers purchasing 
with ordinary caution are likely to be misled. Kerr 
on Inj. 483; McLean v. Fleming, 6 Otto, 245. In the 
case last cited there is a very complete review of the 
authorities, and the court says that ‘much must de- 
pend in every case upom the appearance and special 
characteristics of the entire device; but it is safe to 
declare, as a general rule, that exact similitude is not 
required to constitute an infringement or to entitle 





the complaining party to protection. If the form, 
marks, contents, words or the ial arrang t of 
the same, or the general appearance of the alleged in- 
fringer’s device is such as would be likely to mislead 
one in the ordinary course of purchasing the goods, 
and induce him to suppose that he was purchasing the 
genuine article, then. the similitude is such as entitles 
the injured party to equitable protection, if he takes 
reasonable measures to assert his rights and to prevent 
their continued invasion.’ Seixo v. Provezende, L. 
R., 1 Ch. App. 192; Holloway v. Holloway, 13 Beav. 
209; Amoskeag Co. v. Spear, 2 Sandf. 599; Swift v. 
Dey, 4 Robt. (N. Y.) 611; Williams v. Johnson, 2 
Bosw. 1; Leav. Wolf, 15 Abb. Pr. (N. 8S.) 1; Gillott v. 
Esterbrook, 47 Barb. 455; Burke v. Cassin, 45 Cal. 
467; Boardman v. Meriden B. Co., 35 Conn. 402; How- 
ard v. Henriques, 3 Sandf. 725; Knott v. Morgan, 2 
Keen, 213; Perry v. Truefitt, 6 Beav. 66; Croft v. Day, 
7 id. 84; Wotherspoon v. Currie, 22 L.T. R. (N. 8.) 
260; Canal Co. v. Qlark, 13 Wall. 322." Maryland 
Ct. of App., 1879. Robertson v. Berry. .Opinion by 
Miller, J. 

NEW TRIAL — AFFIDAVIT OF JURORS TO SHOW 
ERROR IN VERDICT.— The affidavits of jurors are not 
admissible on a motion for anew trial to show that the 
mode of computation adopted by the jury to reach a 
verdict was erroneous—contrary to the evidence and 
not authorized by the charge. The court said: ** The 
Supreme Court of the United States, in United States 
v. Reid, 12 How. 361, 366, declined to lay down any 
rule on the subject, and I do not find that they have 
since considered it. It is certainly contrary to the 
English cases, to admit these affidavits, and it is said 
that Tennessee is the only State where they are admit- 
ted. ‘ Public policy forbids the introduction of ju- 
rors’ affidavits to prove any thing which may have 
transpired inthe jury-room whilst consulting upon* 
their verdict. To allow verdicts to be overthrown by 
the evidence of jurors would open a door for tamper- 
ing with the jury, and might lead to consequences, in 
their operation on judicial proceedings, of very mis- 
chievous and pernicious character. To guard against 
such consequences, it is better the door should be at 
once closed against the introduction of jurors as wit- 
nesses to overturn their verdict. By the ancient law 
and practice the affidavits of jurors might be received 
to impeach their verdict, but previous to our Revolu- 
tion, at least as early as 1779, the doctrine in England 
was distinctly ruled the other way, and has so stood 
ever since. It is admitted, notwithstanding a few ad- 
judications to the contrary, that it is now well settled, 
both in England and, with the exception of Tennessee, 
perhaps, in every State of this confederacy, that such 
affidavits cannot be received, and, we believe, upon 
correct reasoning. If it were otherwise, but few ver- 
dicts could stand. It would open the widest door for 
endless litigation, fraud and perjury, and is condemned 
by the clearest principles of justice and public policy.” 
Graham and Watterman on New Trials, 1429, 1430. It 
is probable that this court is not bound by the Tennes- 
see practice on this subject, but I do not place the 
judgment on that ground. R. R. Co. v. Horst, 93 U. 
S. 291. Ithink the Tennessee cases all taken together 
go only to the extent of admitting affidavits of the ju- 
rors to show misconduct, such as casting lots or play- 
ing cards for their verdict; and not to the extent of 
attacking the judgment of the jury by showing it to be 
defective in the intellectual process employed in reach- 
ing the verdict. Caruther’s History of a Lawsuit, § 
384; Crawford v. State, 2 Yerg. 60; Booby v. State, 4 
id. 111; Hudson v. State, 9 id. 408; Elledge v. Todd, 1 
Humph. 43; Bennett v. Baker, id. 399; Johnson v. 
Perry, 2 id. 570; Harvey v. Jones, 3 id. 157; Norris v. 
State, id. 333; Saunders v. Fuller, 4 id. 518; Fletcher 
v. State, 6 id. 256; Cochran v..State, 7 id. 545; Nelson 
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y. State, 10 id. 518; Luster v. State, 11 id. 170; Lewis 
v. Moses, 6 Cold. 197; Galvin v. State, id. 283; R. R. 
Co. v. Pillow, 9 Heisk. 253; Wade v. Ordway, 1 Baxt. 
229; Dunnaway v. State, 3 id. 206. See, also, Hall v. 
Robison, 25 Iowa, 91; Hovey v. Luce, 31 Me. 346; 
Little v. Larrabee, 2 id. 37 and note; Jackson v. Dick- 
enson, 15 Johns. 309; Ex parte Caykendall, 6 Cow. 53.”’ 
U. 8S. Cir. Ct., W. De Tenn., May, 1879. Rumford 
Chemical Workts v. Finne. Opinion by Hammond, J. 


SS 
NEW BOOKS AND NEW EDITIONS. 


Morse’s BANKS AND BANKING. 


A Treatise on the Law relating to Banks and Banking; with 
an Appendix, containing the National Banking Act, 
June 3, 1864, and Amendments thereto. By John T 
Morse, Jr., of the Suffolk Bar. Second edition, revised. 
Boston: Little, Brown & Company. 1879. Pp. xxvii, 
691. , 


HE former edition of this work was issued in 1870. 
To the present, Mr. Morse had added over four 
hundred new cases, and one hundred and five pages of 
text. The author’s design is described in the preface 
to this edition, as follows: ‘*The subject is too exten- 
sive to be satisfactorily treated by a publication at 
length of all cases relating to banks; on the other hand 
it is not so extensive as to justify its treatment in the 
shape of adigest. Mr. Thompson, whose labors have 
been a great aid to me, has made a somewhat bulky 
volume, by bringing together upon the former system, 
only such cases as relate to our national banks. I hope 
that the middle course, which I have adopted, as it has 
appeared the only one practicable, may also prove to 
be satisfactory.’’ The author designs the work for use 
by bankers as well as by the legal profession. We dare 
say the work will prove of use to both. The promise 
on the title-page of a “‘treatise”’ is fully kept in the 
text. The work is emphatically a “ treatise” in the 
true sense, where the writer compares, discusses and 
criticises the cases, And does not merely make extracts 
from them or compose his text of such extracts. This 
branch of his performance is very intelligently done, 
and is profitable to lawyers, although perhaps not par- 
ticularly useful to bankers. So far as we can judge, 
the chief cases are noticed, and the divisions and topi- 
cal arrangement are well conceived and carried out. 
With this work and Mr. Thompson’s * National Bank 
Cases,’ the lawyer and banker are completely armed 
on this most important topic. B. 


REDMAN AND Lyon’s LANDLORD AND TENANT. 


A Concise View of the Law of Landlord and Tenant, inclid- 
ing the Practice in Ejectment. Second edition. By 
Joseph Haworth Redman, of the Inner Temple, Esq., 
Barrister at law; author of ‘“‘A Concise Treatise on the 
Law of Arbitration and Awards,” and “ A Treatise on 
the Law of Railway Companies as Carriers,’’ and George 
Edward Lyon, of the Middle Temple, Esq., Barrister at 
Law; author of “‘A Hand-book of the Law of Bills of 
Sale.” London: Reeves & Turner. 1979. Pp. xxxvii, 
506. . 


This is a hand-book designed for quick reference, and 
as such must be useful to British lawyers, and may not 
be amiss to American lawyers. A book constructed on 
this plan, with reference to American decisions, would 
be very useful tous. The principles are stated in the 
most concise manner, and there is nothing whatever of. 
the character of a treatise about the work. The refer- 
ences are in the text, and the text has marginal catch- 
words. The volume has a table of contents, an index 
of cases and a general index of more than one hundred 
pages. The work is one of that class peculiar to our 
own time, which we should denominate ‘‘ tool books,” 


and which the lawyer needs on a stand within reach of 
his hand. On this particular subject it would be folly 
to undertake a treatise after Taylor’s, one of the best 
dozen law books ever written, but something like this 
volume, in plan and dimensions, would be welcome as 
a pony or hack for our market. 


DANIEL’s NEGOTIABLE INSTRUMENTS. 


A Treatise on the Law of Negotiable Instruments, including 
Bills of Exchange; Promissory Notes; Negotiable 
Bonds and Coupons ; Checks; Bank Notgs; Certificates 
of Deposit; Certificates of Stock; Bills of Credit; Bills 
of Lading; Guaranties; Letters of Credit and Circular 
Notes. By John W. Daniel, of the Lynchburg (Va.) Bar. 
In two volumes. Second edition. New York: Baker, 
Voorhis & Co. 1879. Pp. Ixxxviii, 771; xf, 841. 


The first edition of this work appeared in 1876, and 
although we then expressed the belief that a new work 
on this subject was hardly needed, yet it seems that 
the present has*met with such favor as to warrant a 
new edition within three years., The present edition 
contains one hundred pages of text more than the old 
and one thousand new cases, so the author says, and 
the citations embrace eight thousand cases. It is cer- 
tain that the work has obtained a permanent and hon- 
orable place and is regarded as standard authority, 
especially in the southern and western courts. Mr. 
Daniel’s work is indisputably a valuable one, but its 
value certainly does not spring from its style, to which, 
indeed, it can make no pretensions. Mr. Parsons is a 
classic writer on all legal subjects which he has essayed, 
and the superiority of his rhetoric to Mr. Daniel’s is 
manifest by a comparison of his work on Promissory 
Notes with the present work. Mr. Danfel’s theory of 
writing on law ‘‘makes a mess” of an author’s style, 
and makes the garb of his thought as diverse as 
Joseph’s coat. We much prefer Mr. Parsons’ plan of 
original composition, with ample extracts in the notes, 
to Mr. Daniel’s constant quotations in his text, and 
meagre notes. The former is the only worthy plan of 
a “treatise.” When Mr. Daniel is original his style 
is by no means good. Such an expression as ‘‘ most all 
the writters"’ isa bad specimen of grammar as well as of 
proof-reading. So, ‘‘the indorsement of a bill or note 
on Sunday stands on the same footing as drawing a 
bill or making a note,” is an inexact and incomplete 
statement. These are not very serious matters, in 
comparison with the weighty matters of the treatise, but 
they are worth correcting. Having said this to the dis- 
advantage of Mr. Daniel in comparison with Mr. Par- 
sons, we must confess, that in arrangement and the 
cardinal virtue of enabling the student to find what he 
wants, Mr. Daniel’s work is superior to Mr. Parsons’, 
which seems to us much the worst of any of his treati- 
ses in this particular. The arrangement, then, and the 
copiousness of the citations, must render this work a 
valuable if not an indispensable assistant to the practi- 
tioner, in spite of the faults of conception and execu- 
tion to which we have alluded. The publisher’s part 
of the work is finely done; the type, paper and bind- 


‘ing are most luxurious. 


Texas CouRT OF APPEALS REPORTS. 


Cases argued and adjudged in the Court of Appeals of the 
State of Texas, during the latter part of the Tyler Term, 
1878, and the early part of the Galveston Term, 1879. 
Reported by Jackson & Jackson. Vol. V. St. Louis: 
F. H. Thomas & Company, 1879. Pp. viii, 705. 


This volume is wholly made up of criminal cases, 118 
in number, of which 55 are affirmances and 63 rever- 
sals. The reporters therefore guessed wrong -when 
they said in the preface, ‘* The great majority of the 
affirmances over the reversals attests that the adminis- 
tration of the criminal laws continues to improve.” 
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There are no really important, and very few interest- 
ing, cases in the volume; but there are a good many 
interesting matters incidentally diselosed. Most im- 
portant of these is the fact that the volume contains 
twenty-eight convictions of murder and one of rape, of 
which seven of the murder cases and the rape case 
were capital, the other murder convictions receiving 
sentences of imprisonment from a few up to ninety- 
nine years. Of these twenty-nine convictions ten were 
reversed, including five of the capital convictions. 
There are a great number of cases of stealing cattle 
and horses, But we do not recollect one case of mule 
stealing, although the mule is the stock subject of 
Southern litigation and depredation. We infer from 
this defect that the mules are an inferior lot in Texas. 
We find sevefal cases of disturbance of religious wor- 
ship, several of illegally practicing medicine, and only 
a few about concealed “ weepons.’”’ In Stinson v. 
State, p. 31, it is held that “‘ years of corn”’ will answer 
for “ears of corn”’ in an indictment, but in Collins v. 
State, that ** the year of our Lord 187’ will not answer 
for 1877. We cannot help asking ourselves what the 


court would have held if the language had been “the. 


ear of our Lord,” etc. Ex parte Moore, p. 103, opens 
thus: “I. G. Killough, a citizen of Fayette county, 
held in the highest esteem for his personal integrity, 
his public spirit and usefulness, his private charity, and 
an intrepidity of soul often testéd, but never shaken, 
in the military service of Texas, came to a sudden and 
sanguinary death on October 2, 1878.’ In Williams v. 
State, it was held, that an indictment for theft of “‘50 
silver half-dollar pieces, of the value of 50 cents each, 
and altogether of the value of 25 dollars,’’ etc., was 
bad for not alleging that the money was current coin 
of some government. In Woodward v. State, p. 296, evi- 
dence that accused held a pistol in his hand was held 
to support the allegation that he had it ‘‘ about his per- 
son.’’ In McGee Vv. State, p. 492, a wagon box was held 
to bea ‘deadly weapon.” In Coffee v. State; p. 545, and 
and McMullen v. State, p. 577, judgment was reversed 
onaccount of the refusal of the trial court to charge 
that the accused is presumed innocent! In Morrill v. 
State, p. 447, a prosecution for adultery, judgment was 
reversed on account of the admission of the husband’s 
testimony that his wife’s sister told him that his wife 
cohabited with the accused! In Pocket v. State, p. 552, 
an indictment for murder, the jury had been drawn 
from a cigar box! In Taylor v. State, p. 569, a verdict 
of “guity’’ was held not equivalent to “guilty.”” In 
Powell v. State, p. 234, the defendant got five years’ 
imprisonment for killing a school-master, and in Boston 
v. State, p. 383, the same punishment for killing a col- 
ored man, while in Williams v. State, p. 226, the defend- 
ant got the same punishment for killing a gelding, and 
in Fore v. State, p. 251, the defendant got fifteen years’ 
imprisonment for the like offense. We take it that 
geldings are rarer than school-masters and ‘*‘ darkeys”’ 
in Texas. The cases as a whole must be useful to Texas 
lawyers. The volume is elegantly printed. 


—— ~~ 


NOTES. 


HE amendments to the Code of Civil Procedure of 
this State have been printed by Weed, Parsons & 
Co. in a convenient pamphlet, on one side of the page 
only, so that they may be pasted over the amended 
sections in the volumes. Those amendments will be 
printed in the supplement to the LAW JoURNAL next 
week. They would have been issued with this num- 
ber, but they constitute the last act of the session and 
the Secretary of State has not yet got many of the in- 
tervening laws in shape for the printer.——A lawyer's 
motto: “Be truthful and multiply and replevin the 
earth.” —Bostun Advertiser. 


An Italian official report, lately published, gives a 
summary of the criminal statistics of the first four 
months of this year. During that time there were 545 
murders, 406 attempts to murder, 1,409 assaults with 
serious bodily injury, 7,015 assaults with slight injury. 
This gives a daily average of 93 armed attacks against 
persons. There were, besides, 472 robberies effected 
without employing arms, 11,325 thefts, and 1,052 at- 
tempts to steal. Very remarkable is thg different pro- 
portions in which these crimes fall to the share of the 
several provinces. Foremost stands Sicily, in which 
during those four months there was a murder for every 
12,000 inhabitants; next comes the province of Rome, 
with a murder for every 13,000. In the Neapolitan 
district the ratio was a murder to every 16,000; in Sar- 
dinia, one to every 26,000; in Tuscany, one to every 
56,000; in Piedmont, one to every 87,000. The condi- 
tion of things in the former Austrian provinces was 
the most satisfactory. In Lombardy the ratio was one 
murder during the four months to every 109,000 inhab- 
itants; while in the district formerly comprised under 
the term Venetia the ratio had decreased to one in 


every 122,000. 


The case of Powell v. Fall, in which judgment was 
given by the Court of Queen’s Bench Division on 
Wednesday, raised an important point as to the lia- 
bility of a party for an injury caused to another by 
doing something authorized and in the way prescribed 
by an act of Parliament. It was an action brought by 
a farmer to recover asum of £53 in respect of injury 
done to a rick of hay upon a farm of the plaintiff ad- 
joining a public highway, and which was caused by 
sparks escaping from the fire of a traction engine of 
the defendant’s as it was being propelled by steam- 
power along the highway. Theo engine was constructed 
according to the provisions of the acts regulating the 
use of locomotives on turnpike and other roads, and 
at the time it caused the injury was not travelling be- 
yond the maximum speed prescribed by the acts, nor 
was the injury caused by any negligence on the part 
of the defendant’s servants managing it. By section 13 
of 24 & 25 Vict., chap. 70, it is provided that ‘* nothing 
shall authorize any person to use upon a highway a 
locomotive engine which shall be so constructed or 
used as to cause a public or private nuisance,” and by 
section 12 of 28 & 29 Vict., chap. 83, that ‘‘nothing ~ 
shall affect the right of any person to recover dam- 
ages in respect of any injury he may have sustained in 
consequence of the use of a locomotive.’’ The de- 
fendants contended that the effect of the statutes be- 
ing to authorize the use of locomotives on public high- 
ways if constructed and managed according to the 
provision of the statutes, was to exempt the owners 
from liability unless some improper construction of 
the engine was shown or some negligence in the use of 
it. The court, however, held a contrary view, decid- 
ing in favor of the plaintiff and holding the case to be 
governed by the principle established by the case of 
Fletcher v. Rylands, viz., that when A brings or uses a 
thing of a dangerous character on his own land, he 
must keep it in at his own peril, and is liable for the 
consequences if it escapes and doeginjury to his neigh- 
bor. ‘The authority ‘conferred by the statute,’ the 
court said, “‘ to use locomotives on highways, is nof an 
unqualified authority, but is qualified and does not ex- 
tend to protect the defendant from liability to dam- 
ages in respect of any injury he may have occasioned 
in consequence of the use by him of a locomotive en- 
.gine on the highway. The recent case of Jones v. The 

‘estiniog Railway Co., L. R., 3 Q. B. 734, is to this ef- 
fect, and appears to govern the present; and, indeed, 
in this case the right to recover damages is expressly 
reserved by the statutes, and so it is a stronger case 
than that cited.” This decision is certainly in accord- 
ance with reason and common sense as well as with 
strict law.—Law Times. 
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CURRENT TOPICS. 


HE interest statute, passed during the recent ses- 
sion of the Legislature, gives the newspapers a 
great deal of trouble. The most ‘‘ learned and re- 
spected ” of our contemporaries seem to be as much 
distressed as was the Governor at a ‘‘mare’s nest” 
of their own creation apparently, to wit: that there 
i8 no longer any penalty for the taking of usury. 
The act amends section one of title three, chapter 
four, part second of the Revised Statutes, so as to 
read as follows: ‘Src. 1. The rate of interest 
upon the loan or forbearance of any money, goods 
or things in action, shall be $6 upon $100, for 
one year, and after that rate for a greater or less 
sum, or for a longer or shorter time. But noth- 
ing herein contained shall be so construed as to 
in any way affect any contract or obligation made 
before the passage of this act.” It abolishes incon- 
sistent acts, and provides that it shall go into opera- 
tion on the 1st of January next. Now it seems to 
us that the act can have no possible effect on the 
usury penalties for they are denounced against 
taking any greater interest than ‘‘ above provided,” 
and they attach to the ‘‘ above” provision as thus 
amended. As no attempt is made to amend the 
usury penalty there was no necessity for re-enacting 
the section containing it. It is not a case within 
section 17 of article 3 of the Constitution, of an act 
providing that an existing law or part thereof shall 
be deemed a part of the act, or applicable thereto, 
and demanding insertion thereof in the new act. It 
is simply an amendment of a single section of an 
old act. 


But a question of some apparent difficulty has 
been raised, much discussed, and differently an- 
swered, namely: whether a contract made after the 
actual passage of the act and before January ist, 
but not maturing until after January] 1st, would 
be controlled by the new law after that date. 
In other words: whether “passage” and ‘“ take 
effect ” are here synonymous. Under some circum- 
stances undoubtedly: these words may be synony- 
mous; but keeping in sight the legislative inten- 
tion, which is always the polar star of statutory 
construction, and interpreting words in their usual 
and popular sense, it seems to us that this question 
must be answered in the negative. The intention 
of the Legislature was to allow seven per cent until, 
and to prohibit more than six per cent after, Janu- 
ary Ist. At the same time they were bound to ob- 
serve the constitutional inhibition against interfer- 
ence with existing contracts. Now if they had 
given the act immediate effect, there would have 
been no necessity for the provision about contracts 
made prior to the passage. The Constitution would 
have taken care of such contracts. But as the 
Legislature desired to give ample notice of the pas- 
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sage, and to preserve the old rate of interest during 
the running of+the notice, they adopted the pro- 
vision, otherwise superfluous, that the act should 
not apply to contracts made before — what ?— not 
the taking effect of the act, but — the passage of the 
act. Here is a clear intention to distinguish be- 
tween the passage and the taking effect. Hzxpressio 
unius exclusio alterius. Nothing can save a contract 
for more than six per cent maturing after January 
Ist, from the penalty of usury, except its sanctity 
as a contract made before the expression of the new 
legislative intention. It would be absurd to sup- 
pose that the Legislature intended, by the postpone- 
ment of the taking effect, to give the public an op- 
portunity to evade the law by making over-lapping 
contracts at the old rate. In a word the penalty of 
usury attaches to all contracts on the 1st of January, 
except those made before the actual passage of the 
act. Such is the argument derived from the literal 
construction and from intention. Against this 
nothing can be urged but the omission to make ex- 
plicit provision for the case in question. That omis- 
sion simply subjects such contracts to the clear leg- 
islative intention, as above set forth. 


‘¢Nemesis in the Court Room” is the title of a 
well-considered article in the current number of the 
Princeton Review, by Dr. Wharton, The first part 
of the article is devoted to an admirable examina- 
tion of the reasons for and against the privilege of 
accused persons to testify on their own behalf. The 
author is on the side of the privilege, and says: “ We 
do not exclude such persons in social or historical 
investigations.” It is a great comfort to the writer 
of these lines that his first essay at legal writing was 
in favor of the privilege of parties to civil suits to 
testify on their own behalf, and that he was soon 
led to advocate the privilege in question. The vital- 
ity of this matter is illustrated by the recent case of 
the killing by Mr. Blair of his coachman in New 
Jersey, a homicide which was witnessed by no third 
person. Fortunately for the sake of justice we shall 
not be subjected to the possible spectacle of the ac- 
cused being hanged on the dying statement of the 
deceased, without being allowed to explain the oc- 
currence for himself. Dr. Wharton also gives an in- 
teresting review of several celebrated capital cases, 
such as the Hunter, the Cobb, the Fauntleroy, and 
the Tichborne case. In the first two conviction was 
had upon the testimony of accomplices, which would 
have been far less satisfactory had the accused been 
denied the right of testifying. In the third the ac- 
cused was convicted mainly upon a written confes- 
sion found among his papers, which he was not al- 
lowed to explain. In the fourth the testimony of 
the accused turned a case somewhat doubtful upon 
the circumstantial evidence into one of moral cer- 
tainty upon his own testimony. Hence, while Dr. 
Wharton acknowledges the intrinsic justice of al- 
lowing the accused to testify for himself, and the pro- 
tection which it affords the innocent, he deems that 
the certainty with which such testimony exposes the 





guilty is worthy of being called ‘‘ Nemesis in the 
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Court Room.” By the way, we are glad to see 
that the Doctor believes that Hamlet was really 
mad, the victim of ‘‘ melancholy self-engendered.” 


The author also dwells on the impotency of any 
‘*self-constituted investigating committee” to con- 
duct judicial investigations. ‘‘Our ecclesiastical 
trials,” he says, ‘‘exhibit to us how impotent even 
the most upright and scholarly men may be for such 
purposes.” ‘*The judges vote, in all cases in which 
there is a vigorous contest, that the accused party 
did very much as they would suppose, on a priori 
grounds, his peculiar theological idiosyncracies 
would have impelled him to do.” There is nothing 
that the Doctor cay say of ecclesiastical trials so 
hard, that we will not subscribe to it, and that the 
late Talmage trial will not warrant. 


The grand jury of Spartanburg county, South 
Carolina, have addressed an extraordinary commu- 
nication to the judge of the Seventh Circuit, apol- 
ogizing for not presenting the persons who lynched 
Moore for the murder of Miss Heaten. They say 
that the citizens “acted under the sudden impulse 
that the great end of the law is the administration 
of simple and exact justice;” that ‘‘the murderer 
deserves to die, and hence, in putting him to death, 
those citizens have done nothing more than a simple 
act of justice,” and ‘‘merely anticipated the sen- 
tence of the law of the land.” Of the argument 
that they should be punished for taking the law into 
their own hands they say: ‘‘This is plausible, but 
it springs, perhaps, from a too contracted view of 
expediency.” Still, they are ‘‘ pained to find that 
a lawless feeling exists in any part of our county,” 
and this induces them to denounce the leniency of 
juries in cases of felony, and the penitentiary sys- 
tem. ‘Crime has increased wherever penitentiaries 
have been established.” To ‘ penitentiaries ” they 
might have added ‘‘and the gallows.” They con- 
clude by saying that they hear rumors that peoplg 
are unlawfully “living together” in their county, 
and offer to indict them on proper information, and 
thus ‘‘ maintain the high standard of morals which 
the people of Spartanburg have always upheld.” 
Excessively moral people, these Spartanburgers, to 
be sure, who 

* Compound for sins they are inclined to, 
By damning those they have no mind to.” 
We should think it the part of ‘expediency ” for 
other people to stay away as much as possible from 
the possessors of such Spartan virtue. 


In speaking of the arrears in the courts in the city 
of New York, the Times says that Judge Sandford, 
of the Superior Court, has not been in court in a 
year; that Chief Justice Curtis, of the same court, 
has long been absent from court, and went to Europe 
last spring; that Judge Davis, of the Supreme Court, 
is very ill, absent in Colorado, and not expected to 
sit again; that Judge Gildersleeve is much absent; 
that Judge Robertson was absent for six months be- 
fore his death; that Recorder Hackett has not been 





in court thirty days in a year. An unsuccessful at- 
tempt has been made to present the case of Recorder 
Hackett. The Times justly says that hopeless inva- 


lids ought not to draw salaries and embarrass the 
public business, But we have no doubt that the pub- 
lic is to blame for the illness of these judges in not 
providing better ventilation for the court rooms. 
We know the judges complain of it, and have no 
reason to doubt that they are right. 


The misconduct and incapacity of notaries public 
has been the subject of recent remark in Pennsyl- 
vania, as well as our State. In the very recent case 
of Commonwealth to Use of Irwin v. Barrett, involv- 
ing forgeries committed by and certified to by a 
notary, Judge Finletter, after the rendition of a 
verdict for the complainants, and after remarking 
upon the importance of notarial duties and the high 
respect in which this office is held abroad, concluded 
as follows: 

‘There have been more cases arising out of the 
wrongful acts or mistakes of notaries public within 
the last five yearsthan ever happened in Pennsylva- 
nia before. It has come to our knowledge that in 
judicial proceedings notaries public have certified 
to affidavits of persons whom they did not know. 
It is said to be a common thing for them to take 
acknowledgments of deeds and other writings 
without knowing the parties. All this has arisen 
from the fact that any man in this county can be 
appointed a notary public. Anyone who chances 
to be able to pay the expenses of getting the seal of 
Pennsylvania can use it just as he pleases. So that 
we have not only a large number of notaries utterly 
inefficient so far as the business of the office is con- 
cerned; but also a large number we know nothing 
about; and whose characters we cannot find out. 
Of course many of the notaries are honest and capa- 
ble, but they seem to be lost in the multitude. 
There was a time when in Philadelphia the impor- 
tance of the office and its duties gave to five or six 
notaries an opportunity of earning an honest living. 
They were a credit to themselves and to the Com- 
monwealth. When that was the case every man 
knew who was a notary, and where to find him, as 
he had a regular fixed office. When any mistake 
occurred redress was secured by the integrity of 
the officer, and the securities he had given. Under 
the present system it is utterly impossible for any 
man to feel secure who acts upon the certificate of 
a notary public.” 

_——__>____—_ 


NOTES OF CASES. 


N Schroeder v. Crawford, 6 Weekly Jurist, 146, 
the Supreme Court of Illinois held where the 
husband of the plaintiff was killed upon a railroad 
track by a passing train while in a state of intoxi- 
cation, that the intoxication was the proximate cause 
of the death, and that under the civil damage act 
the defendant who owned the premises where the 
deceased had procured liquor was liable in damages. 
It was contended on the part of the defendant that 
the cars were the proximate cause of the death, and 
Shugart v. Egan, 83 Ill. 56; 8. C., 25 Am. Rep. 
359, was cited as sustaining that view. In that case 
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it was held that where an intoxicated person used 
abusive language and was thereupon assaulted and 
killed by a third party, the seller of the liquor was 
not liable because it was not a natural and probable 
result of intoxication that the person intoxicated 
should come to his death by the willful criminal act 
of another. The Court in Schroeder's case however 
held that it could not be affirmed that death from a 
passing train was not a natural and reasonable con- 
sequence of the intoxication, following therein Hm- 
ory v. Addis, 71 Ill, 273, where the intoxicated per- 
son was killed by the cars as in the case of Schroeder. 
In the latter case the court said: ‘‘ The action is not 
a common-law fection depending for its maintenance 
on common-law principles, but it is a statutory rem- 
edy and lies as given by the statute. The statute 
giving the action is very broad in its terms, declar- 
ing that, ‘Every husband, wife, etc., who shall be 
injured in person or property, or means of support, 
by any intoxicated person, or in consequence of’ the 
intoxication, habitual or otherwise, of any person,’ 
shall have the right of action. If a person, because 
of being intoxicated, lies down upon, or falls on a 
railroad track and is unavoidably run over and killed 
by a passing train of cars, the result is in conse- 
quence of the intoxication. It is said, there was 
here an intervening agency which caused the death, 
to wit, the train of cars; that that was the proxi- 
mate cause, and the intoxication but the remote 
cause; and that the proximate cause only is to be 
looked to. So it might be said, where one from in- 
toxication lies down and becomes frozen to death, 
or falls into the fire and is burned to death, or is 
drowned by a freshet, as in Hacket v. Smelsley, 77 
Ill. 109, that the intervening agency of frost, fire 
and the freshet occasioned the death, and was the 
proximate cause, and thus no liability under the 
statute. This would be construing away the statute 
in defeat of its purpose.” In Krach v. Heilman, 53 
Ind. 526, the question of remoteness of the injury 
was considered where one while intoxicated and ly- 
ing in a wagon driven by another person, who was 
also intoxicated, was injured by the falling of a bar- 
rel upon him. The court said the defendants in 
causing the intoxication of deceased could not have 
anticipated that while on his way home he would be 
fatally injured by a salt barrel. That was an extra- 
ordinary and fatuitous event not naturally resulting 
from the intoxication. In Collier v. Earley, 54 
Ind: 559, the court took the same view, where the 
intoxicated person was run over and killed by the 
cars. In Bertholf v.O’ Reiley, 18 Alb. Law Jour, 389, 
the plaintiff's son was made intoxicated by defend- 
ants and ran his father’s horse to death, and the ac- 
tion was sustained; soin Aldrich v. Sager, 9 Hun, 
537, the plaintiff's son-in-law, while intoxicated, 
drove so recklessly as to upset the wagon thereby in- 
juring the plaintiff's wife, and it was held that plain- 
tiff could recover of those who sold the liquor to 
the son-in-law. 


In Bloom v. City of Xenia, 32 Ohio St. 459, it was 
held that a statutory provision requiring for the pas- 


sage of municipal ordinances of a general nature 
that they be read on three different days, unless 
three-fourths of all the members elected shall dis- 
pense with the rule, was mandatory, and that there- 
fore where two ordinances were reported for passage 
and the requisite number voted in favor of dispens- 
ing with the rule for reading on different days, and 
the ordinances were then successively passed, the 
vote for dispensing with the rule applied only to the 
first ordinance, and the second was not legally 
adopted, Whether such statutory provisions as to 
the passage of ordinances are mandatory or direct- 
ory, is a question on which the courts are not agreed. 
In New York they are held to be directory merely. 
Doughty v. Hope, 3 Den. 252; In re Mount Morris 
Square, 2 ill, 20; Striker v.” Kelly, 7 id. 9; EI- 
mendorf v. Mayor, 25 Wend. 696. It is held other- 
wise in Massachusetts. Morrison v. Lawrence, 98 
Mass. 219. New Jersey seems to hold to strictness 
in the passage of ordinances. State v. Hudson, 5 
Dutch. 478. So, also, Indiana. City of Delphi v. 
Evans, 836 Ind. 90. Ohio seems to take a liberal 
view of statutory and constitutional requirements 
regarding legislation by the general assembly, hold- 
ing that the constitutional provision that no bill 
shall contain more than one subject, which shall be 
expressed in the title, is directory merely. Pim v. 
Nicholson, 6 Ohio St. 177; State v. Covington, 29 id. 
103. Similar constitutional provisions are held di- 
rectory in California, Maryland, and Mississippi, but 
they are recognized and enforced as mandatory in 
Alabama, Georgia, Indiana, Iowa, Kentucky, Louis- 
iana, Michigan, Minnesota, Missouri, New Jersey, 
New York, Texas, Wisconsin, and Nevada. T'wusca- 
loosa Bridge Co. v. Olmstead, 41 Ala. 9; Weaver v. 
Lapsley, 43id, 224; Cooley’s Const. Lim. 74; Gid- 
dings v. San Antonio, 47 Tex. 548; Ind. Cent. R. R. 
v. Potts, 7 Ind. 681; Walker y. Caldwell, 4 La. Ann. 
297; State v. Miller, 45 Mo. 495; People v. MeCon- 
nell, 35 N. Y. 449; Cannon v. Hemphill, 7 Tex. 184; 
City of San Antonio v. Gould, id, 49; Supervisors 
v. Heenan, 2 Minn. 330; People v. Lawrence, 36 Barb. 
177; State v. Rogers, 10 Nev. 250. But the Ohio 
court was not inclined to extend its liberal views to 
municipal corporations on the ground that their 
powers are strictly limited, and comprehend only 
such as are expressly granted or clearly implied. 
The later decisions in New York tend to the same 
Pview. Inthe Matter of Petition of Addison Smith, 
52 N. Y. 526, the statute required that no vote 
should be taken upon an assessment ordinance or 
resolution until it had been published three days. 
A resolution, passed without such prior publication, 
was held illegal, and an assessment founded upon it 
void. A similar statute, prohibiting the passage of 
resolutions until after publication, was held manda- 
tory, and the assessment without such publication 
invalid. In the Petition of Douglas, 45 N. Y. 42. 
So also In the Matter of Phillips, 60 N. Y. 16; In the 
Matter of Little, id. 343; In the Matter of Ander- 
son, id. 457; The State v. Hoboken, 38 N. J. 
Law, 110. See, also, State v. Smith, 22 Miv-.. 


218. 
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ONE HUNDRED AND TWENTY-FIFTH MAS- 
SACHUSETTS REPORTS. 

HIS volume contains 151 cases decided from 

June to November, 1878. There are 38 rever- 

sals. The number of criminal cases is 9, an unusu- 

ally small number. 43 of the opinions are by Chief 

Justice Gray. We note a few of the more interest- 
ing cases. . 

Kingsley v. Lake Shore Railroad, p. 54. The 
plaintiff, a passenger on defendant’s railroad from 
Cleveland westward, on a coupon ticket from Bos- 
ton, purchased at Cleveland a sleeping-car ticket ; 
on approaching Toledo, he inquired of an employee 
if his baggage would be safe in the car while he 
went to dinner, and was informed that it would be; 
on his return he found the car taken from the train 
and locked, and was instructed to take another 
sleeping-car; part of his baggage was missing; held, 
that defendant was liable. The court say: ‘ Al- 
though a railroad corporation is not responsible as a 
common carrier for an article of personal baggage 
kept by a passenger exclusively within his own con- 
trol, it is liable for the loss of such an article by 
negligence of a corporation or its agents or serv- 
ants, and without fault of the passenger.” ‘‘ The 
fact that the car was not owned by the defendant, 
but was used on its road under a contract with 
other parties, who furnished conductors and serv- 
ants to take charge of such cars, there being no evi- 
dence that the plaintiff knew of that contract, or 
had any notice that the car was not owned by the 
defendant and under its exclusive control, could 
not affect the measure of the defendant's liability 
to the plaintiff.” A full report of this case was 
given in 19 Alb. Law Jour. 113. The decision is 
consistent with a recent case in our Court of Ap- 
peals, Thorpe v. New York Central, etc., R. R. Co., 
19 Alb. Law Jour. 471. 

Wilton v. Middlesex Railroad, p. 130. An infant, 
being invited by the driver of a horse railway car to 
ride with him gratuitously on the platform, was 
there injured by his negligence. In the name of 
her father the infant recovered damages therefor, 
and the father subsequently suing to recover for 
loss of service, held, that he could recover. ‘‘The 


payment of fare,” say the court, “is not a necessary | 


condition precedent to such relation” of carrier for% 


hire, ‘‘nor does the fact that no fare was to be paid 
preclude the supposition that such relation existed.” 
This is consistent with Creed v. Pennsylvania Rail- 
road Co., 86 Penn. St. 139. 

Commonwealth v. Tobin, p. 203. A verdict of 
felony must be pronounced by the foreman in open 
court; a written verdict handed by him to the clerk 
and by him opened and read to the jury, they as- 
senting to it, is irregular. The court say the law 
requires “the double safeguard against mistake ” of 
the announcement by the foreman and the procla- 
mation by the clerk. Stress is laid on the fact that 
in Massachusetts the defendant is not entitled to 





have the jury polled. 
Gorham v. Gross, p. 232. One who contracts with 


masons for the building of a party wall, which by 
reason of its defective construction falls and injures 
the property of the adjoining owner, is liable to 
him, whether the negligence were his own or that 
of the masons. The court say: ‘‘ Assuming that 
the relation of the masons to the defendants was 
that of contractors, the former alone would be re- 
sponsible to a third person for any injury caused by 
their negligence in a matter collateral to the con- 
tract, as for instance, in depositing materials, hand- 
ling tools, or constructing temporary safeguards, 
while doing the work; but where the very thing 
contracted to be done is improperly done, and causes 
the mischief upon the land of another, the employer 
is responsible for it, at least after it occurs after the 
structure has been completed to his acceptance.” 


‘See Harrison v. Collins, 86 Penn. St. 158; City of 


Erie v. Caulkins, 85 id, 247; same cases and notes, 
27 Am. Rep. 

Poor v. Humboldt Ins. Oo., p. 274. A warranty 
in a policy of fire insurance that a family shall live 
in the house throughout the year, is not satisfied by 
the occupancy of the house by two workmen who 
slept there at night, but ate and were employed else- 
where during the day. 

Dickson v. United States, p. 311. A devise of land 
in Massachusetts and another State, ‘‘ toward sup- 
pressing the rebellion and restoring the Union,” 
was held valid, although the testator did not die 
uatil after the suppression of the rebellion, there 
being nothing in the law of Massachusetts to pre- 
vent the United States from taking by devise. 
United States v. Fox, 52 N. Y. 530; 94 U.S. 315, 
distinguished on the ground that by the law of New 
York a devise is valid only in favor of natural per- 
sons and corporations established by the laws of 
that State. 

National Pemberton Bank v. Porter, p. 333. A na- 
tional bank purchasing a note from the indorser 
may maintain an action on it against a prior party. 
This is put on thg ground that ‘‘in this Common- 
wealth, it is not necessary that the plaintiff in a 
suit upon a promissory note should have the legal 
title or beneficial interest in the note, nor indeed 
that he should have any title or any interest in it.” 
This decision has been recently re-affirmed by the 
same court in Atlas Nat. Bank v. Savery, not re- 
ported. In First Nat. Bank v. Pierson, 16 Alb. Law 
Jour. 637, the Supreme Court of Minnesota held 
that the purchase of a note by a national bank was 
ultra vires, and that the bank acquired no title to 
and could not maintain an action on a note so pur- 
chased. 

Milliken v. Pratt, p. 374. A married woman 
domiciled here made a contract with a party in an- 
other State, lawful there, and lawful here now, but 
unlawful here when made; /eld, that an action may 
be maintained against her here on it, although it 
was made by letter sent by her from this State to 
the plaintiff in the other. The excellent and elabo- 
rate opinion by the Chief Justice is published in 
full in 19 Alb. Law Jour. 311. 

Commonwealth v. Fenno, p. 387. An indictment 
for an assault with intent to kill with a loaded pis: 
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tol is sustained by proof of shooting with the pistol. 
“The accusation is not limited to one of an assault 
with a pistol used as a club or bludgeon, but may be 
supported by evidence of using the pistol in the way 
in which a loaded pistol is ordinarily used.” 

Allen v. Woodward, p. 400. A mortgage of lands, 
described by metes and bounds, ‘‘ with the factory 
buildings standing thereon, with the water wheels, 
shafting, belting, machinery, tools, and fixtures con- 
tained in said buildings,” and containing the usual 
covenants and habendum, is a mortgage of real estate 
only. 

Brown v. French, p. 410. A will directed the ex- 
ecutors to use their judgment as to investing the 
estate, at the same time recommending keeping one- 
half on real estate. When defendant was appointed 


trustee, more than half the fund was invested in‘ 


government bonds, and none on real estate. He 
sold the bonds and invested the greater part in rail- 
road bonds at eiglity-five per cent of their par value, 
and the promissory note of an individual secured by 
such bonds. He was an experienced bank officer, 
and took advice as to the investment. The railroad 
was a line of 125 miles in Vermont, forming part of 
a continuous line from Portland to Ogdensburgh, 
and the bonds were secured by mortgage on the 
franchises and property of three railroad corpora- 
tions out of Massachusetts, and were selling at from 
80 to 90 per cent of their par value. The roads were 
managed by reputable men, and the bonds were re- 
garded as an excellent investment. Subsequently 
the bonds greatly depreciated. Held, that defend- 
ant was not chargeable with the loss. This is cer- 
tainly a charitable holding. We should suppose 
that a man who would sell out ‘‘ governments” for 
railroad bonds, for a trust investment, was chargea- 
ble with a mild form of lunacy, but perhaps this is 
because we know more of law than of finance. At 
any rate we shall take care not to invest our execu- 
tors with such a dangerous indiscretion. 

Leonard v. Nye, p. 455. Money paid to a claim- 
ant out of the ‘‘ Alabama” award passes to his as- 
signee in bankruptcy. The provision of the United 
States, that assignments of claims against the United 
States must be executed in presence of two wit- 
nesses, and only after the ascertainment and allow- 
ance of and issue of warrants for the claims, a” plies 
only to voluntary assignments. This 4g another 
elaborate opinion by the chief justicg Tt is a little 
curious that this, the longest opinion in the volume, 
and the careful opinio, in Dickson v. United States, 
supra, should CO” cern questions which in all proba- 
bility will \ ever again arise in our law. 

C uke Y. Brown, p. 503. An action lies against 
one who fraudulently induces another to leave his 
home ih another State, and come into this Common- 
wealth, with intent to cause his arrest and compel 
him to settle a disputed claim; and his submission 
to the jurisdiction without pleading the illegality 
of his arrest is no bar. ‘‘There is involved a loss 
of time, a neglect of business, and an expenditure 
of money, which are capable of being proved, and 
which are a direct and immediate injury to the 


party.” _ 


Commonwealth v. Tobin, p. 202. An indictment 
for adulterating ‘‘ confectionery” is bad for not suf- 
ficiently describing the subject of adulteration. 

The expression ‘‘ pie powder court,” at page 4, is 
explained in 3 Bl. Com., marg. p. 82. Chief Justice 
Shaw, from whom it is quoted, evidently had a con- 
tempt for the French language, like Mr. Lilyvick, 
the water-rates collector in Nicolas Nickelby, who 
thought nothing of a language in which “ water” 
was ‘‘ low.” 

The volume contains a memorial of the late Judge 
‘Bhomas. 

cieisianliigapleenes 


ADDRESS OF MR. JUSTICE MILLER. 
DELIVERED BEFORE THE IowA STATE BAR ASSOCIA- 
TION, AT Des Mornes, May 13, 1879. 
Gentlemen of the Association of the Bar of the State of 

Iowa: 

It is with no ordinary satisfaction that, in response 
to your invitation, 1 appear before you this evening. 
On a similar occasion I stated, a few months ago, to 
the representatives of the bar of New York, that 
judges and practitioners are all members of a common 
profession, engaged in the pursuit of a common 
object, namely: the pure, the efficient, the perfect ad- 
ministration of justice so far as that is attainable 
among men. I think I was justified in thus alluding to 
the relation between the bar of that State and myself. 

But I crave your indulgence if I take this gpportun- 
ity, not altogether an unfit one, to recall some of the 
incidents of the much more intimate relations which 
I have heretofore borne, and which,I trust, I still 
bear, to the profession in this State, and to give ex- 
pression to feelings which are inseparable from the 
occasion. 

It is now about thirty years since I became a mem- 
ber of the bar of the State; a period long enough to 
enable me to recall many a friend and associate who 
has gone to plead his cause before a bar where justice , 
is tempered with a mercy unknown to human laws. 

When, after twelve years of active practice in the 
courts of the State, some personal and professional 
friends were kind enough to suggest my name as a 
proper person to fill one of the two vacancies then ex- 
isting in the Supreme Court of the United States, I 
was comparatively unknown as a lawyer outside the 
borders of Lowa. 'It was, therefore, due, in an unusual 
degree, to the heartiness and unanimity with which 
the bar of my own State recommended my appoint- 
ment that the application was successful. It was a 
time of great political excitement and I have always 
felt peculiarly gratified that members of the bar who 
“were zealous democrats vied with those of the repub- 
lican party, of which I had, since its first organization, 
been an active supporter, in the sincerity and vigor of 
their recommendations. I do not recollect that any 
lawyer in the State, of either political party, who was 
applied to for the use of his name, declined to give 


4 But this is not all. When, after ten or twelve years’ 
service in that court, a new chief justice had to beap- 
pointed by reason of the death of Judge Chase, the 
bar of the State, by a spontaneous movement, a move- 
ment unsought by me — for I was then in Europe—a 
movement, I am happy to say, responded to by the en- 
tire circuit over which I have so long presided, pre- 
sented my name to the president as its choice for 
lace. 
ot now, gentlemen of the Iowa Bar, I must say to 
the first collective representation of that bar which I 





have had the privilege to address, that whatever of 
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praise or blame I have received or may be entitled to 
for my judicial career, and however I may have been 
gratified by expressions coming to my ears in that 
connection, perhaps far too flattering, it is with deeper 
sensibility and more grateful memory that I recall 
that earliest and spontaneous expression of the esti- 
mate in which I was then held by my generous profes- 
sional brethren of this young and noble State. 

I fear this may seem egotistical, but I mention it for 
two reasons: 

1. Toshow that your early confidence in me was not 
misplaced; and 

2. To excuse me if, in what I shall further say to 
you, I assume a tone of patriarchal admonition, jusgi- 
fied, I hope, by these proofs of your consideration and 
by seventeen years’ service and observation among 
you and at Washington City. 

In the opportunities which this varied experience 
has given me of observing the characteristics of the 
profession, as they show themselves in connection with 
different localities, I have had no occasion to be 
ashamed of the learning or the intelligence of the 
Iowa bar. 

In vigor of thought, in extent of professional knowl- 
edge and in zeal and fidelity to their clients, they com- 
pare favorably with their brethren of the older States, 
and this, I think, is true of the bar of the North-west 
generally. 

There is, however, a disadvantage under which you 
labor in this comparison, which has forced itself upon 
my observation, and of which, as you are possibly un- 
conscious, I may be able to do you a service by faith- 
fully disclosing it. 

It is difficult to find a single word to express what I 
mean, but, if I must select a word, I should say your 
Kastern brethren, taken as a whole, are your superiors 
in training. 

They do not know more than you do, but they use 
what they do know with more skill. Their materials 
are better arranged. ‘Their forces are better mar- 
shalled. Their resources are better culled and sifted, 
and the results presented to the court in a more me- 
thodical order, and, therefore, better and more readily 
apprehended. 

This is the result of careful discipline, as much so 
as the most effective use of an army is based on the 
perfect discipline of the soldier. As the most brilliant 
military geuius cannot handle with assured success a 
raw and undisciplined army, so the most learned law- 
yer will be unable to avail himself of his treasury of 
knowledge until he has trained himself to the skillful 
use of that knowledge in its practical application to 
the business of the courts. 

You will perhaps be surprised when I teil vou that 
the ablest lawyer of this or any other bar, when iia is 
for the first time appointed a judge, has to learn his 
trade, as much as the mechanic’s apprentice. Of course 
I do not mean by this that he has to learn the law, for 
Iam supposing him to be learned in thelaw. But 
what the apprenticed mechanic learns of his master is 
not the science of mechanical forces, at least not 
mainly that. What he dves acquire in that appren- 
ticeship is skill in the use of his tools. This is pre- 
cisely what I am saying of anew judge. Let me illus- 
trate this from my own experience, for it is closely 
related to training inalawyer. It is in fact the same 
thing. L[am very sure that it does not take me half the 
time now that it did at first to eliminate from a complex 
case presented to me for decision what is irrelevant or 
immaterial, and to ascertain the point of conflict nec- 
essary to be decided. And this is equally true whether 
the contest be one of law or of fact, or both. By prac- 
tice and attention I can listen toa lawyer, read a docu- 
ment offered in evidence, pass with him lightly over 
the formal parts of the instrument, and when he comes 
to the vital matter, the few words, perhaps, which 





alone touch the issue, I catch their precise meaning, 
and if Ido not get that clearly I stop him there until 
Ido. It is rare that I need go over that instrument 
again. So I have acquired, I hardly know how, except 
by practice—by training—the faculty of taking an im- 
mense record of 500 or 1,000 pages, and turning at once 
to the material parts, whether of pleading, of evi- 
dence, or whatever it may be, and in one-third the 
time it took me when I first went on the bench, I 
gather the materials for my judgment without digest- 
ing a mass of useless chaff. 

So of briefs of counsel. A judge who for the first 
time has presented to him in an important case one of 
those things called by way of joke, I suppose, a brief, 
of 100 or 200 pages, with citations of authorities under 
twenty heads, taken indiscriminately from a digest, is 
appalled. But the practiced judge soon gets the ear- 
mark by which he recognizes the cases which are in 
point, and those;which are not, and gives his earnest 
attention to the former. 

In short, he learns how to handle the tools by which 
his judgment is fashioned. If this be true of the la- 
bors of the judge, how much more is it so of the law- 
yer? 

The practice of the law is an art. There is no ques- 
tion that, like painting or sculpture, there is necessary 
to its perfect attainment a certain native genius for 
its pursuit. But this does not mean, as in those arts, 
imagination, taste, a delicate sense of beauty in form 
orcolor. In the law a much more useful, and a much 
more common quality, is the native foundation of suc- 
cess. It is a sound judgment, a clear head, a strong 
development of the reasoning faculty, a capacity*to 
reduce all propositions to the test of sound logic, with- 
out regard to the syllogisms of Aristotle or Whately, 
and independent of rhetoric as a science or an embel- 
lishment. 

But this natural faculty, like all other gifts of na- 
ture, is susceptible of vast improvement in its use by 
cultivation, by polish, and, above all, by training. 

I confine myself, for the present, to the latter. And 
by this training I mean the exercise of the faculties in 
the best mode possible, of presenting your case to the 
tribunal which must decide it; I mean the restraint 
which use enables you to impose on an exuberant im- 
agination, the caution which experience teaches, of 
careful statement and safe movements, the courage 
which familiarity inspires in battling for the right, 
and, above all, the skill which is acquired by constant 
observation, practice and correction in setting forth 
your case in the strongest light, and the most inviting 
aspect. 

It isa very common error, when a lawyer has adroitly 
made an unwilling witness tell the truth; or more fre- 
quently, when he has made a telling argument to 
court or jury, delivered with a captivating ease and 
grace, for the ordinary listener to imagine that it cost 
no labor or trouble. I have heard men who had the 
sense and taste to admire such a speech, declare in the 
utmost good faith tuat they were themselves intended 
by nature for lawyers, bécause they caught with such 
readiness the force and beauty of the argument, and 
saw with clearness the proposition if sustained. But 
the experienced opponent, or the observing judge, 
could see without difficulty that the apparent!v art- 
less impromptu address was the perfection of art i 
self, concealing the long and laborious study previ- 
ously given to the case, the careful and systematic 
mode of presenting it, determined on before ¢he orator 
had opened his mouth. All the important proposi- 
tions maturely considered, and in the critical exigency 
of the argument, the very words selected in which it 
is to be expressed. 

All this is the result of training, of constant and 
thoughtful criticism on your own style, of careful 
preparation for every occasion; of a review, after the 
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effort is over, of the manner in which it has been made, 
and a considerate resolution to profit in future by any 
failure or defects that may be discovered. 

Let me give you at once an illustration of what I 
mean, and an example for your guidance. It is a story 
told me of Mr. Webster by the late Benjamin R. Cur- 
tis, formerly a judge of the Supreme Court of the 
United States. He said that quite early in his profes- 
sional life he had been employed as a junior counsel to 
Mr. Webster, in an important case. A consultation 
being necessary, Mr. Webster invited him to call at 
his office at as early an hour after daylight as he could 
find convenient. When hearrived he found Mr. Web- 
ster, with the papers on the table before him, a pen 
in hand, and several sheets of paper written over. 
“IT am very glad to see you,” said Mr. Webster; ‘I 
have been taxing my brain for the last five minutes 
for the proper word in the sentence I am just writ- 
ing, and can’t callit up. Perhaps you can assist me.” 
After some suggestions the proper*word was found, 
to Mr. Webster’s delight, and the consultation pro- 
ceeded. 

It is no wonder that Mr. Webster’s addresses are 
the models commended to youthful orators to-day, 
or that when delivered with scarcely a gesture or a 
movement, beyond the expression of those deep-set 
eyes, and a face in which intellect seemed enthroned, 
they should have moved the hearts of his hearers and 
convinced their judgments as no other man of his day 
could do. 

In this familiar talk to the bar of my own State, I 
cannot pass the name of Judge Curtis, having once 
called it up, without an observation or two on that re- 
markable man, which will be found to illustrate the 
tenor of my address in the same manner that the an- 
ecdote of Webster does. 

In all ages and countries, since letters have enabled 
the race to preserve human tradition, men have been 
singled out as standing without rivals in their pecu- 
liar fields of exertion. Demosthenes and Cicero, as 
the orators of Greece and Rome, are of this class; 
Lord Mansfield, as a common-law judge, and Lord 
Hardwicke, as the master builder, if not the founder, of 
our system of equity jurisprudence, are, in my opin- 
ion, entitled to the same pre-eminence among English- 
men. Erskine, though a sad failure as Lord Chancel- 
lor, is, beyond all question, the first advocate that 
English or American history has to exhibit. I mean 
first, as standing on a pinnacle no other advocate, 
merely as such, has ever reached. 

In this sense I pronounce Benjamin R. Curtis the 
first lawyer of America, of the past or the present 
time. I do not speak of him as a juris® nor asa judge. 
I do not speak of him as an advocate alone or specially, 
nor as a counsellor; I speak of him as a lawyer, in full 
practice in all the courts of the country, State aud 
National; as engaged in a practice which embraced a 
greater variety of questions of law, and of fact, than 
is often to be found in one man’s experience. 

Iam not unmindful of the reputation of Pinckney 
and Webster, nor of what Judge Story has said of his 
impression of the former. But Mr. Webster was so 
much more statesman than lawyer, and his labor and 
thought given so much more to politics than to the 
profession, that we rather conjecture what he might 
have been as a lawyer than what he actually was. 
Pinckney, no doubt, was the most finished and effect- 
ive orator that ever appeared in the Supreme Court of 
the United States. It is to be remembered that he was a 
full generation earlier than Curtis, and lived at a time 
when oratory was a much more potent means of success, 
both in the judicial and legislative forum than it is 
now. In this respect, doubtless, Curtis was excelled 
by Pinckney and Webster, and, perhaps, many lawyers 
of his own day, though he was by no means deficient 








in the winning graces of manner of an impressive 
speaker. 

But what I desire to say is, that in analytical ca- 
pacity to discover the principles of law which were in- 
volved in every case that came before him, and takea 
correct and truthful view of the facts of such a case, 
however complicated, and, above all, in the power of 
presenting these principles and facts to the court and 
jury, and impressing them by sound and convincing 
argumentation, Judge Curtis has never had an equal 
in this country. He had the capacity to see the 
points which were decisive of the case, and the manly 
courage to discard every thing else. The highest 
tribute to his skill aud learning as a lawyer, and his 
frankness with the court, which I can think of, and 
which I can pay with strict truth, is this: that of the 
many causes I have heard him argue in the Supreme 
Court, all were decided upon some ground discussed 
by him as material to the result. He selected his own 
field of battle, and whether he won or lost, the issue 
was fought out on that ground, and his opponent could 
not escape from that battle-field till one or the other 
was the victor. 

Now for the application of this episode to the gen- 
eral course of my remarks. Judge Curtis was not a 
man of brilliant talents, though possessed of a vigor- 
ous intellect. He was in no sense a striking speaker. 
Neither his figure nor his gesture was commanding. 
He has no celebrity as a sayer of witty things, as 
Choate has, nor any of those grand sentences convey- 
ing a profund thought in undying words, as Webster 
has. 

It is, therefore, clearly to be seen that his superi- 
ority as a lawyer was mainly due to the depth of his 
learning in the law, his capacity for discovering the 
principles involved in a case, and the training and dis- 
cipline of his mind and habits. In the mere learning 
of the law he undoubtedly had his equals, possibly 
his superiors, among his contemporaries and rivals. 
But in careful, skillful, unceasing training, in mental, 
moral discipline, such as the athlete receives at the 
hands of his trainer, I doubt if any one approached 
him. There were no hasty preparations for trial, lead- 
ing to surprises and discomfiture. There is no defect- 
ive pleading discovered too late for profitable amend- 
ment. There were no slovenly bgiefs patched up at 
the last moment, nor unwise citations of authorities 
dangerous to his case, because carelessly read or not 
read at all. 

If an oral argument was made, it was the perfection 
of system and classification. Every thing was consid- 
ered and adjusted to its right place for delivery, and so 
presented as to leave no occasion for repetition. The 
substance of what should be said was thought over so 
often and the force of the very words to be used in 
some places so well considered, that no gaps were left 
in the argument, through which his opponent could 
enter the wall of his defenses with a troop of cavalry. 
It was as hard to follow him as it was dangerous to pre- 
cede him. Of course, like all lawyers, he would losea 
cause where law and right were against him. But I 
presume that in his later years, in fact, as soon as 
training and experience had developed the full measure 
of his ability, no man ever felt that his case was lost 
for want of the best possible presentation of its merits, 
when Curtis was his lawyer. 

Before I pass from the memory of this most eminent 
man of our profession, whose example, if I have suc- 
ceeded in winning your earnest attention to it, is suf- 
ficient to redeem all the faults of this unpretending 
address, I cannot forbear one other remark worth 
your serious consideration. He rarely found it neces- 
sary, in an argument in the Supreme Court of the 
United States, to occupy over forty minutes, and I 
recollect only two cases in which he spoke beyond an 
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hour. This was the result of the perfect use of lan- 
guage, and power of clear presentation of his case, 
arising from the training and discipline, which it is 
my desire to enforce upon your attention. 

Passing from this subject to another, in which I fear 
the comparison is still more unfavorable to you, with 
your brethren of the East, I must first deprecate your 
censure by saying that this is mainly attributable to 
their superior opportunities. I allude now to literary 
attainments, outside of the profession. The law has 
in all times been called one of the learned professions. 
The members of the profession have received that con- 
sideration which the possession of such learning de- 
serves; not mere technical learning in the law, but 
learning in the more liberal sense of scholarship, or 
some general acquaintance with what, in Br. John- 
son’s day, would have been called polite literature. 
The lawyer, therefore, who is deficient in this, fails 
to the extent of that deficiency, below the true stand- 
ard of his profession, and, permit me to add, has the 
scope of his usefulness correspondingly restricted. 

Let me, however, be clearly understood in this mat- 
ter. Iam not advocating a collegiate course as a pre- 
requisite to the study of law, or admission to the bar. 
Least of all do I attach the importance which so many 
classical scholars do to proficiency in Greek and Latin 
languages, or familiarity with the classics of those 
tongues. On the contrary | am a strong believer in the 
rapidly growing opinion, that in the accelerated pace 
at which modern human beings are propelled, under 
the influence of railroads, telegraphs and the press, it 
is, in nine cases out of ten, absurd to spend the usual 
period of four collegiate years in the study of dead 
languages and theoretical mathematics. Nor do I in- 


tend to say that a lawyer either should or can, unless 
he is one of those learned prodigies of whom we all read 
but whom none of us imitate, become a proficient in 


the natural sciences, or in any of them. But independ- 
ent of this, it is within the reach of every man, with- 
out using time which belongs to professional pursuits, 
to acquire some general knowledge of the map of 
the heavenly spheres and the laws which govern 
their movéments ; some idea of the classification 
and quality of trees, shrubs, and flowers ; some ac- 
quaintance with the more fundamental principles of 
geology and the lags of the electric fluid. 

If, however, circumstances should place the natural 
sciences wholly beyond his reach, there can be no 
reasonable excuse for entire ignorance in any man 
who can read, of the history of his own race. To one 
who claims to be ranked as a member of a liberal pro- 
fession, Marathon and Thermopyle, Thrasymene and 
Pharsalia, Leonidas and Alexander, Hannibal and 
Cesar ought to represent something more definite 
than mythical ideas of successful warriors and re- 
nowned battle-fields. And no lawyer can by any 
means be excused, who does not know something of 
the personal history of the two great representatives of 
the profession in the days of republican Greece and 
Rome — Demosthenes and Cicero. For let it be under- 
stood that while these men are most frequently thought 
of and spoken of as orators, and as senators and states- 
men, it is very sure that the highest efforts of their 
genius, which has been transmitted to us, were deliv- 
ered in the character of advocate, in the prosecution 
or defense of some individual on trial before a tribu- 
nal competent to punish or vindicate. Who does not 
wish to know the circumstances under which Cicero 
prosecuted the tyrant Verres, or defended his friend 
Milo? Or can appreciate Demosthenes without some 
knowledge of the Phillip whom he denounced in a 
manner that has given the name Phillipics to that 
kind of oratory for all time? 

But apart from the pleasure and profit which such 
learning affords in a general way, and aside from the 
illustrations which history gives of the motives, the 





passions, the vices and virtues that move and control 
men in all ages, and under every variety of circum- 
stances and character, there is to the lawyer a peculiar 
value in the cultivation of general literature. I allude 
to his own improvement in the use of language. 

I am prepared to admit, of Gourse, that words with- 
out ideas are of little value to the lawyer, or any one 
else. But there is, sometimes, a charm in the mere use 
of words, in their orderly and symmetrical arrange- 
ment, in the melody of their musical sound, which, 
with a very small modicum of vigorous thought, is 
still quite pleasing. It isnot of this Ispeak now. On 
the other hand, it must be acknowledged that the 
most profound reasoning, the most vigorous thought, 
the most pleasing suggestions of the imagination, are 
wholly lost to others without appropriate words. 
They are as valueless as the diamond without polish 
or setting. To the men, then, whose main business in 
life is to persuade and convince others, to convey to 
them forms most likely to arrest their attention, to 
satisfy their judgment and enlist their sympathy, the 
ideas necessary to effect their objects, the right use of 
words is a firs{ necessity. 

Undoubtedly there are men born witha special gift 
for language. But there is no natural gift more de- 
pendent on cultivation, on Knowledge, on use, on 
discipline, and, above all, on a taste to be acquired 
only by assiduous study of the best models. For- 
tunately English literature abounds with the first 
masters of style, in prose and in poetry. The vocabu- 
lary is among the largest in any language, living or 
dead. 

Another subject of congratulation in this regard is, 
that while for a thousand years the language was 
fluctuating and changeable, so that what was written 
or spoken in one century was with difficulty under- 
stood a century or two later, it has now become com- 
paratively fixed, both in words and idioms. So true is 
this, that all sound critics concede that the perfection 
of style in the English tongue was attained uearly 
two hundred years ago, in the reign of Queen Anne, 
including a few writers a little earlier ora little later. 
Here we have Milton and Pope, Dryden and Gold- 
smith, Dr. Johnson, Bolingbroke, Addison, Steele, the 
writers of the Spectator, the Idler, the Tattler. No 
man will ever develop the best that is in him, in the 
use of the English language, who has not read with 
care and interest these masters of composition. There 
is in the English prose writing of the last two or three 
centuries a rich mine where the seeker may find 
models of taste and style, with both vigor and beauty 
of expression, in all the branches of intellectual pur- 
suits. In the @ultivation of this mine, and in the ad- 
vantage which it confers, I am compelled to say the 
lawyer of the East has been mé@re industrious, as a 
geueral rule, than his brother of the West. This is 
easily accounted for by the facilities of collegiate or 
classical education, by the easy access to superior pub- 
lic and private libraries, by the earlier age at which 
necessity drives the western lawyer to leave the school 
and take to the office. 

Much of this can be remedied, however, and ought 
to be remedied in after life. No lawyer’s office should 
be without an unabridged Webster or Worcester dic- 
tionary, as well as a good law lexicon. A good book 
on synonyms is equally indispensable. Then, in time, 
as money and opportunity serve, the resort to the Eng- 
lish classics should be constant and steady, until the 
taste once acquired will enforce its own gratification. 
So, also, the modern magazine is indispensable to a 
man who is not content to remain in ignorance of 
what all the world is doing all around him. The read- 
ing of one or two of these monthly and quarterly 
visitors, or of a few articles in them, as leisure serves, 
enables a professional man to acquire, in a condensed 
form, a very useful, if not a very full, knowledge of 





THE ALBANY LAW JOURNAL. 


29 


= 








the progress of the world in science, in art and in lit- 
erature. 

There is one other mistake to which the western and 
southern lawyer is peculiarly liable, and which, as it 
grows on him with years and the increase of his prac- 
tice, I desire to call your attention to. It is the reli- 
ance on spontaneous or impromptu oral argument. 
Nothing is more misleading and deceptive to. the 
speaker himself, especially if he be endowed by nature 
with a ready flow of language and an animated deliv- 
ety. Warming'to his work as he proceeds, stimulated 
by the flow of blood to his brain, he seizes upon every 
suggestion which his vivid fancy presents, and with no 
time to consider its value, or its legal force, he presses 
with equal earnestness the crudest ideas and the 
soundest propositions. The words, the thoughts, the 
law, the facts, are thus presented to the court or jury 
without method or system, with no natural sequence 
to enable the hearer to retain and consider them after- 
ward. The speaker’s mind and soul are all aglow. He 
knows he has said some good things. He believes he 
has argued his case well, and sits down with a profound 
conviction that if that speech don’t win the case, noth- 
ing could have done it. 

Perhaps such efforts do occasionally carry a jury, but 
not as frequently as they are supposed to do it. 

The day has passed in this country when, except in 
alimited class of cases, the verdict of a jury can be 
won, or will be permitted to stand when won, unless 
it is in accord with the view of the court as to the law 
of the case. There is no more fatal delusion for a prom- 
ising young lawyer than to lay out, as one of the 
purposes of his life, to win verdicts by eloquent ap- 
peals to juries. 

As to judges, they listen to such efforts as I have de- 
scribed, when unaccompanied by ample previous pre- 
paration, by labor, by full consideration of all that can 
possibly affect the argument, as the observer of a storm 
at night looks at the vivid flash of lightning across 
the sky, whose brilliant coruscations charm and de- 
light the eye, but leave only a darker gloom when they 
pass away. Nothing more inconsiderate can well be 
suggested to a court than that which is very common, 
namely, prefacing an effort at argument with the ob- 
servation that counsel has just come into the case, or 
for some other reason has not examined it, but he will 
make a few unpremeditated remarks. If counsel has 
not considered a case, aud considered it well, he should 
have too much respect for the court to impose his 
crudities upon it. 

And now, gentlemen, if I have dedlt plainly with 
you it is because the love I have borné@the bar of this 
State makes it worth while that I shoukd doso. The 
practice of the profession in the great cities, east or 
west, is unfavorable to the discipline and training I 
have endeavored to inculcate as indispensable to the 
perfect lawyer. It is for this and other reasons unfa- 
vorable to the production of the highest and best pro- 
fessional character. Large proportion of chamber 
work makes wise counsellors, who prevent, rather than 
conduct, litigation. There are many law firms in New 
York who make thousands of doll4rs a year, no mem- 
ber of which ever tries a caseinacourt. There are 
others composed of several members, of whom only 
one attends to trials. The business in the court itself 
is hastily and,’ therefore, slovenly dispatched. The 
pressure is such that, except in some great case attract- 
ing public attention, like the Beecher trial, no suffi- 
cient time is given to develop the case or the skill of 
the lawyers engaged in it. And the Beecher case! 
Such a trial! A reproach to the court, the profession 
and the public who read its proceeding every morning 
with such keen delight. As,a legal proceeding it was 
a mockery. As a theatrical performance, with the 
whole reading American public for an audience, the 
judge, the counsel, the parties were actors who kept 





themselves before the public for two or three months, 
more by the vulgar spiciness of the play than the merit 
of the performance. Great lawyers are not made in 
that manner, nor by cases before referees, nor by fore- 
closure of railroad mortgages. 

But here in agricultural Iowa, where every case 
presents an honest contest of law or fact, where there 
are no great cities to foster shysters, nor great wealth 
to tempt or mislead the lawyer, where in his village 
office, with ample time and a well-selected, if small, 
library, the attorney, who is at the same time counsel- 
lor and barrister, traces in eagh case the principles in- 
volved in their original sources, imbibes their spirit, 
discovers their philosophy and assures himself of their 
application to his case. It is here that we must look 
for the contimuation of the race of greatlawyers. It 
is here that the learning is sound, the principles pure, 
the practice established. It is from some western 
prairie town rather than some metropolis that future 
Marshalls and Mansfields shall arise and give new 
impulse and add new honor to the profession of the 
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ALTERATION OF NEGOTIABLE INSTRU- 
MENTS. 


SUPREME COURT OF IOWA, JUNE, 1879. 


KNOSMVILLE NATIONAL BANK v. CLARK! 


> 

A promissory note was executed and delivered with a blank 
space preceding the amount and “blank as to the place 
of payment. The note was afterward fraudulently 
raised in amount by writing in the space preceding the 
amount and a place of payment was also inserted, the 
alterations being imperceptible on ordinary scrutiny. 
Plaintiff purchased the note so altered of a stranger for 
value and before maturity. Held, that the maker was 
not liable on the note. 


CTION ona promissory note against the maker by 

the indorsee thereof. Defense that the note had 

been fraudulently altered. The jury rendered a ver- 
dict for the plaintiff and defendant appealed. 


Stone & Ayres, for appellant. 
Anderson & Briggs, for appellee. 


Seevers, J. When the note was presented to the 
defendant and executed by him, it contained blank 
spaces, and was as follows: 
$10.00 FRANKLIN, Marc 16, 1877. 


Six months after date I promise to pay to the order 
ten dollars, at the Bank 
Value received with interest at ten per 


cent per annum. 
, Witness. JOHN CLARK. 

When the note was assigned to the plaintiff, it was 
in all respects like the foregoing, except that ‘‘one 
hundred and”’ had been written before ‘“‘ ten,’’ and the 
figure 1 written after the dollar mark, so that it ap- 
peared to be a note for $110. The words ‘‘ Knoxville 
National,” had been written in the blank which pre- 
ceded ‘‘ bank,’”’ and ‘* Knoxville, Iowa,’”’ in the blank 
following the words “of.’’ The bank had no knowl- 
edge of these alterations, and there was nothing on 
the face of the note tending to showthem. It was as- 
signed to the bank by a person purporting to be the 
payee thereof. About a year previous to this transac- 
tion, the plaintiff had purchased negotiable paper of 
C. H. Huff, executed by the citizens of Marion county, 
which had been paid without question. Before sign- 
ing the note the defendant asked the persons to whom 
it was delivered why they did not fill up the blanks so 
as to make it payable at one of the Knoxville banks. 
The reply was, they did not wish to do so, because an 
agent of the payee would come around and collect the 
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note when it became due. The sole question is, 
whether, under the facts above stated, the plaintiff is 
entitled to recover. 

There is a class of cases-holding that the payee has 
authority to fill a blank in a promissory note, left for 
the purpose of designating the place of payment. 
Redlick v. Doll, 54 N. Y. 234; 8S. C., 13 Am. Rep. 573. 
And there is another class which holds where a nego- 
tiable promissory note is intrusted to another, for use, 
that there exists an implied authority to fill blanks 
therein. In the note,in the present case, the blank for 
the amount was.partly filled, and the serious question 
is, whether the maker is responsible for an unauthor- 
ized alteration or addition thereto. As to this ques- 
tion there is a conflict in the authorities. The case of 
Young v. Grote, 4 Bing. 253, was decided in England in 
1827. The facts were, that the plaintiff signed sonmre 
blank checks and left them with his wife, with direc- 
tions to have the same filled up as his business might 
require during his absence. Mrs. Young delivered 
one of the checks to her husband’s clerk, and directed 
him to fill it up for fifty pounds and some shillings. This 
he did in her presence, and she desired him to get it 
cashed. Before doing so the clerk, without authority,al- 
tered the check by writing ‘ three hundred and ”’ before 
* fifty,”’ so that the check, on its face, was for three hun- 
dred and fifty pounds and some shillings, and such 
amount was paid by the banker. The action was between 
him and Young,his customer. It was held the latter was 
liable for the amount so paid, op the grotfhd that the 
plaintiff had been “negligent in so drawing the check 
as to allow the alterations to be made without discov- 
ery. It is not too strong an expression to say that this 


decision has been doubted and shaken as an authority 
by more than one subsequent decision of the English 


courts. Especially is this so as to the ground upon 
which the ruling is based. The most recent case to 
our knowledge is thatof Baxendule v. Bennett, decided 
by the English court of appeal. It will bé found in 
the ALBANY LAW JOURNAL, vol. 19, No. 19, p. 372. The 
facts were, the defendant, at the request of Holmes, 
accepted.a draft as an accommodation bill at a time 
when a drawer’s name was not signed thereto, and 
sent it to Holmes, who, however, returned it to the 
defendant. At this time it had no drawer’s name 
thereto. The defendant put it in an unlocked desk in 
his chambers, from whence it was taken by some un- 
known person, and came into the hands of the plaintiff 
as a bona fide holder for value. At this time the name 
of one Cartright was signed to the draft as drawer. 
The lower @urt found the bill had been stolen and was 
a forgery, but was of the’ opinion the defendant had, 
by his negligence, led to the bill being put into circula- 
tion, and, as the plaintiff was an indorsee for value, 
he was entitled to recover. Byt on appeal it was held 
otherwise, and that the negligence of the defendant 
would not justify a recovery. This case is in direct 
conflict with Young v. Grote, as to the question of 
negligence, and it was said the last-named case must 
be regarded as shaken as authority, by what is said 
in Bank of Ireland v. o-weed Charity Trustees, 5 H. of 
L. Cases, 389. 

The case of Worrall v. Gheen, 39 Penn. St. 388, is 
identical with the case at bar, except as hereafter in- 
dicated. ‘‘ The fraud was so well executed that the 
appearance of the note was not such as to excite the 
suspicions of a man in erdinary business. On inspection 
a difference in the color of the ink with which the words 
‘one hundred and’ were written, may be perceived.”’ The 
italics are ours, and indicate the only distinction be- 
tween the two cases. This, however, is a distinction 
without a difference, because the alteration was not 
such as to excite the suspicion of a man of ordinary 
business capacity. Such distinction is not alluded to 
by the court. Young v. Grote, however, is, and it is 
doubted. The fact there was a partly filled blank in 





which the additional amount could be written, was 
held to make no difference, and it was said: ‘This 
fact shows carelessness, but it was not the carelessness 
of the indorser, but the forgery of the maker, that 
was the proximate cause that misled the holder.” 
There is no material difference in the facts between 
the case just cited and Garrard v. Haddan, 67 Penn. 
St. 82; S.C.,5 Am. Rep. 412. In this case Young v. 
Grote is followed, and Worrall v. Gheen distinguished, 
because it was a case of ‘‘ perceptible alteration,’’ and 
yet, as we have said, the ruling was not placed on the 
latter ground by the judges who at that time composed 
the court. Zimmerman vy. Rote, 75 Penn. St. 188, and 
Brown vy. Reed, 79 id. 370, are substantially alike. 
In one case the alteration consisted in cutting off a sep- 
arate agreement written on one end of the paper on 
which the note was written, and in the other, the paper 
on which the maker supposed an agreement was writ- 
ten, was so divided by cutting as to leave a negotiable 
promissory note. There was arecovery in both cases. 
They are not identical with the case at bar, afd we are 
not prepared ¢o say they may not be sustained upon 
some principle not applicable to it. 

The facts in Cornell v. Nebeker, 58 Ind. 425, are like 
those in Zimmerman v. Rote, and the decision is based 
thereon. No independent reasons are given, except 
that “public policy demands such a line of judicial 
decision as will tend to give comfidence ”’ in negotiable 
paper, ‘ by securing the rights of tht bona fide holder.” 
Harvey v. Smith, 55 I. 224, is based on Young v. Grote, 
Leach v. Nichols, id. 274, and Subel v. Vaughan, 79 Ill. 
257; are notapplicable. In Yocwm v. Smith, 63 IIL. 321, 
the plaintiff notified the defendant of the amount of 
the altered note when it became due. He made no 
objection thereto until a suit was.threatened some 
time afterward. The case possibly may be supported 
on the ground of a ratification. It is true it is not so 
placed. ‘Neither the facts nor the point determined in 
Capital Bank v. Armstrong, 62 Mo. 59, and Iron Moun- 
tain Bank v. Murdock, id. 70, are such as toMmake them 
authorities in the case at bar. In Vesher v. Webster, 8 
Cal. 109, the note, when executed, was complete in all 
respects, except a blank for the rate of interest. This 
was afterward filled. All the court say is that ‘to 
fill a blank in a note is uot an alteration.” 
In Joseph v. National Bank, 17 Kans. 256, the note, 
when indorsed, contained a blank for the amount. It 
was agreed this should be filled with $400. Instead of 
this $800 was written therein. This was a mere excess 
of authority. We have alluded to the principal au- 
thorities, cited. by counsel for the appellee, except two 
or more decisions of this court, which will be referred 
to hereafter. “On the other hand, Wade v. Whittington, 
1 Allen, 561, and Greenfield Savings Bank v. Stowell, 123 
Mass. 196, are on all fours with the case at bar, and it 
was there held the alteration rendered the notes void. 
The same ruling on the same state of facts was made 


‘in Holmes v. Trumper, 22 Mich. 427; 8S. C., 7 Am, Rep. 


661. See, also, Bradley v. Holmes, 37 Mich. 1. In prin- 
ciple there is no distinction between the foregoing and 
Bruce v. Westcott, 3 Barb. 374. It was held in Wood- 
worth v. Bank of America, 19 Johns. 391, that the addi- 
tion of words designating a place of payment dis- 
charged an indorser. We infer, however, the addi- 
tion was written on the margin of the note, and not 
in an unfilled or partly filled blank. e same ruling 
was made in Nazro & Green v. Fuller & Patterson, 24 
Wend. 374. In this case the additional words were 
written at the end of the note as it was when executed. 
The distinction between this case and Redlick v. Doll, 
before cited, is caused by the character of the blank. 
In the latter case the word ‘“‘at’”’ immediately pre- 
ceded the blank. The note in McGrath v. Clark, 56 N. 
Y. 34; S. C., 15 Am. Rep. 372, had a similar blank to 
thatin Redlick v. Doll. Not only was a place of pay- 
ment written therein, but the words “with interest” 
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added thereto. It was held the addition of the last 
words rendered the note void. 

In Goodman v. Eastman, 4 N. H. 455, Eastman signed 
the note as surety for Harford—the amount of the 
note being $20. Before it was delivered to the payee, 
Harford so altered it that it became a note for $120. It 
was held Eastman was not liable. Here the payee was 
an innocent holder for value. In Watterman v. Vose, 
43 Me. 504, the alteration was made by the maker, with 
the knowlédge of the indorsee, before the transfer. 
The surety was discharged. The knowledge of the in- 
dorsee was not referred to in thé opinion. 7 

In Steel v. Wood, 6 Wall. 80, the note, when executed, 
contained ‘*September "’ without more as its date. 
This was stricken out, and ‘October 11” inserted. 
The alteration was apparent on the face of the note. 
Swayne, J., states the point to be decided, as follows: 
“The state of the case relieves us from the necessity 
of cgnsidering upon whom rested the burden of proof ; 
the nature of the presumption arising from the altera- 
tion app@rent on the face of the paper, and whether 
the insertion of a day in a blank, left after the month, 
exonerates the maker who has not assented to it.’’ 
It was held there could not be a recovery on the 
note. In Angle v. N. W. M. Ins. Co., 92 U. 8. 330, 
Clifford, J., says: ‘‘ That where a party to a negotiable 
instrument intrusted it to another for use as such, 
with blanks not filled yp,’’ there exists an implied au- 
thority to fill up tlhe blanks, but that such authority 
“would not authorize the person intrusted with the 
instrument to vary or alter the material terms of the 
instrument by erasing what was written or printed as 
part of the same, nor to pervert the scope and mean- 
ing of the same by filling the blanks with stipula- 
tions repugnant to what was plainly and clearly ex- 
pressed in the instrument before it was delivered.”’ 

It is insisted by the appellee that this court, in 
Trustees v. Hill, 12 Lowa, 462; McDonald v. Phe Mus- 
catine Nat. Bank, 27 id. 319, and-Rambolt v. Eddy, 34 
id. 440; S.., 11 Am. Rep. 152, nas determined the 
question under consideration in accord with the ruling 
below. In the first case authority was given to fill the 
blank left for the amount. A greater sum than had 
been agreed was inserted. This was a mere excess of 
authority. In the second case the court found the 
blank instrument had been delivered for some purpose, 
and that the filling the blank, so as to make a promissory 
note, was a gross fraud. The maker was held liable. 
The court negatively, at least, concluded a forgery had 
not been committed. The case, therefore, is not au- 
thority in the case at bar, as it is agreed on all hands, 
the alteration in the present case was a forgery. In 
this last case *‘ten per cent interest ’’ was ‘‘ written in 
a blank left in the note when executed.” This case 
may possibly be supported on the ground that there 
existed an implied authority to fill the blank, or on the 
ground it is put in the opinion. It is there said: 
“Since the defendant, by cxecuting a note and deliv- 
ering it with a blank in it, for the insertion of the in- 
terest, and thereby placing it in the power of the payee 
to do a wrong, as between him and the plaintiff, a bona 

fide purchaser for value, he ought to suffer the loss 
therefrom.”’ This case cannot be regarded as author- 
ity in the case at bar, because in that case the blank 
was wholly unfilled. The question under considera- 
tion must be regarded as an open one in this State. 
The authorities cited by the appellee, and the whole 
doctrine on that side, rests on Young v. Grote as its 
foundation stone. Ever since that decision has been 
made, there has beén an apparent struggle to find 
some solid foundation upon which it could rest. In 
casting about for some principle on which it could be 
based, several have at various times been suggested. 
They are: 

4, That the plaintiff owed a duty to his banker, and 





their peculiar relations justified the court in sustaining 
the payment made by the banker. 

II. The fact that the check was written by the plain- 
tiff’s clerk, and intrusted to him to draw the money, 
and by whom the alteration was made, justified the 
decision. We are not called upon fo either affirm or 
deny the sufficiency of either of the foregoing reasons. 

III. That the plaintiff was estopped from showing 
the truth. But this has been exploded in both Eng- 
land and in this country. The plaintiff had not done 
or omitted to do any thing upon which an estoppel 
could be based. Unless he owed a duty to the banker, 
and that is not applicable to the case at bar. Besides 
what has been said, it may be remarked, the decision 
was not placed on the ground the plaintiff was estopped, 

IV. Negligence of the drawer of the check in leav- 
ing a blank partly filled. On this ground the court 
proceeded, and the decision is based on the reasoning 
of the civil lawyers. But could it be anticipated that 
such negligence would cause another to commit a 
crime, and can it be said a person is negligent who does 
pot anticipate and provide against a thousand ways 
through or by which crime is committed? Is it not 
requiring of the ordinury business man more diligence 
than can be maintained on principle, or is practicable 
if he is required to so protect and guard his business 
transaction, that he cannot be held liable for the 
criminal acts of another? If so, why should not the 
negligence of the owner of goods which are stolen ex- 
cuse the bona fide purchaser? Can it be fairly said that 
the negligence of, the drawer of the check, or maker of 
the note, was the proximate cause of loss to the holder? 
It seems to us, the proximate cause of the loss is the for- 
gery, and this the maker had no reason to anticipate. 

V. In some of the cases following Young v. Grote, 
the rule has been revoked, that where one of two iuno- 
cent persons must suffer by the wrongful act of 
another, he must suffer who placed it in the power of 
such third person to do the wrong. It occurs to us, 
such rule can have no application to this class of cases. 
It has never, we think, been carried to.the extent of 
making one person civilly liable for the crime of 
another, and on principle, we think, it cannot be. As 
far as courts have gone in this direction, is to make 
one person civilly liable for the fraudulent acts of 
another, whereby some third person has sustained a 
loss—the fraud being made possible by the acts and 
conduct or negligence of the person charged. Doug- 
luss v. Matting, 29 Lowa, 428; 8. C., 4 Am. Kep. 238, is 
of this character. 

Lastly, it has been said the free interchange of ne- 
gotiable paper requires the establishment of the rule 
adopted by the court below. At the present day ne- 
gotiable paper is not ordinarily freely received from 
unknown persons. Forgeries, however, are not con- 
fined to such. But the necessities of trade and com- 
merce do not require the law to be so construed as to 
compel a person to perform a contract he never made, 
and which it is proposed to fasten on him, because 
some one has committed a forgery or other crime. It 
should be borne in mind that much negotiable paper is 
executed by parties who have not in any just sense or- 
dinary business capacity. Relying on this fact, advan- 
tages are taken which courts are asked to sustain, be- 
cause of the rules long established for the protection 
of good faith holders of negotiable paper. “We can but 
think courts have gone as far in this direction as can 
be safely done. We are not prepared to say any steps 
backward should be taken, but no such advance should 
be taken as to validate such paper as that in the case at 
bar. The interests of legitimate trade do not require 
that this should be done. 

ae weight of modern authority is opposed 
to the rule adopted by the District Court, and that 
upon principle it cannot be sustained, the judgment 
must be Reversed. 
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MALICIOUS PROSECUTION—AUTHORITY OF 
BANK MANAGER. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


THE BANK OF New SoutH WALEs v. OwsTON. 


An authority in an agent to arrest offenders, and to insti- 
tute criminal proceedings, can only be implied where 
the duties which he has to perform cannot be efficiently 
discharged for the benefit of his employer unless he has 
power promptly to apprehend offenders on the spot. 

W., the acting manager of the appellants, commenced crim- 
inal proceedings against the respondent, a merchant at 
Sydney, on acharge of stealing a bill of exchange, which 
proved to be groundless. In an action for malicious 
prosecution brought by respondent against the bank, 
held (reversing the judgment of the court below), that 
such proceedings not being in the ordinary routine of 
banking business, and the evidence not showing any 
case of emergency, the judge misdirected the jury in 
telling them that such authority was to be inferred from 
W.’s position alone; and, in the absence of direct evi- 
dence of such authority, the bank was not liable. 

When ihterest on the amount of a verdict is given, and in- 
cluded inthe judgment, such interest must be taken 
into account in considering whether the amount at 
issue reaches the limit allowed for an appeal, 


HIS was an appeal from a judgment of the Supreme 
Court of New South Wales (Hargreave and Man- 
ning, JJ., Martin, C. J., dissenting), discharging a rule 
nisi to set aside a verdict for therespondent for 5001. and 
costs, and to enter a nonsuit, or for a new trial, in an 
action brought by him against the appellants, the New 
South Wales Bank, for malicious prosecution, under 
circumstances which appear fully in the judgment of 
their Lordships. 

Benjamin, Q. C., and Arbuthnot (J. C. Mathew with 
them) appeared for appellants. 

J. D. Wood (McIntyre, Q. C., with him), for re- 
spondent, took the preliminary objection that by the 
Order iti Council of 13th November, 1850, the Supreme 
Court ef New South Wales had no power to grant 
leave to appeal, except in cases in which judgment had 
been given in respect of any sum or matter at issue 
above the amount or value of 500/., without obtaining 
special leave from the Privy Council, which had not 
been done in this case. 

On this point their Lordships gave judgment as fol- 
lows: In this case an objection has been made to the 
leave granted by the Supreme Court of New South 
Wales to appeal to Her Majesty on the ground that the 
sum involved is below the appealable amount. By the 
Order in Council of 13th November, 1850, which regu- 
lates appeals from the Supreme Court of New South 
Wales, an appeal is given from any final judgment, de- 
cree, order, or sentence of the Supreme Court, subject 
to certain regulations and limitations, the first being 
that such judgment, decree, order, or sentence shall be 
given or pronounced for or in respect of any sum or 
matter at issue above the amount or value of 500/. ster- 
ling. In the present case the action vas for malicious 
prosecution, and the damages were laid at 5001. On the 
trial the jury found a verdict for the plaintiff, with 
5001. damages. A rule nisi was applied for to set aside 
that verdict, which was granted, but upon argument 
discharged by the court. The rule was discharged on 
the 12th March, 1877, and on the 13th the judgment was 
entered. The judgment so signed was as follows: 
* Judgment after verdict for the plaintiff, damages, 
5001. ; interest on the above amount from the date of 
verdict, 15th May, 1876, to date, 331. 1s. 11d. ; taxed costs, 
8171. 12s. 10d.” It is plain from previous decisions of 
this tribunal that the costs may not be &dded to the 
amount recovered in estimating the appealable sum; 
and it is now contended at the bar that interest on the 
sum awarded by the verdict ought not to be added. 





Their Lordships, however, think that interest under 
the laws existing in New South Wales is to be consid- 
ered in estimating the amount. Interest on a verdict 
is given by the statute’(24 Vict. No. 8), the first section 
of which enacts that: ‘‘ Every plaiutiff who shall here- 
after obtain a verdict in an action in the Supreme 
Court, upon which he shall hereafter obtain judgment, 
shall be entitled to interest at the rate of 8l. per cent 
per annum on the amount of such verdict from the time 
of obtaining such verdict until the time ofentering up 
judgment thereon, aud the amount of such interest 
shall be included in the judgment.’’ The interest there- 
fore is payable upon the amount of the verdict from the 
time of obtaiving it until the time of entering up the 
judgment. Itis to be included in the judgment, and 
forms part of it. What, then, is the sum “in issue,” 
to use the words of the statute, in the present appeal? 
The verdict is only a step toward the judgment. The 
sum cannot be recovered upon the verdict, but is re- 
covered in execution upon the judgment. The founda- 
tion of the judgment is the verdict, and th® rule that 
was obtained to set aside that verdict must be under- 
stood as involving the whole sum which the verdict 
would carry, and which would be included in the 
judgment. Thatsum is not the original sum only, 
but, by virtue of the statute, that sum and inter- 
est. A similar Question was before this tribunal in 
certain appeals from India. ooroopersad Khoond v. 
Juggutchunder, 8 Moo. Ind. App. 166. The part which 
is material is at page 168: ‘*‘ Where the appeal is from 
the whole decree, and the decree has given an amount, 
including interest up to the date of the decree, which 
exceeds Rs. 10,000, it is clear that the matter which is 
in dispute in the appeal must exceed the sum of Rs. 
10,000; for the question to be tried upon the appeal 
must be whether the decree is or is not right; that is 
to say, whether the decree has or has not properly or- 
dered payment of a sum exceeding Rs. 10,000. Where, 
therefore, at the date of the judgment the sum which 
is recoverable under the decree of the Sudder Court is 
an amount exceeding Rs. 10,000, there, in their Lord- 
ships’ judgment, the case clearly falls within the terms 
of the Order in Council.” In the same judgment their 
Lordships state that they ‘‘ must not, of course, be un- 
derstood to intimate that the Sudder Courts ought to 
give leave to appeal in cases in which the specified 
amount of Rs. 10,000 can only be reached by the addi- 
tion of interest subsequent to the decree.*’ Here their 
Lordships think that the sum involved in the judgment 
appealed from does exceed, for the reasons they have 
stated, the sum of 500/., and they are therefore of opin- 
ion that the appeal ought to proceed. 

The appeal was then heard upon the merits. 

For the appellant it was contended that the verdict 
was against the weight of the evidence, there being no 
evidence that the prosecution had been directed by the 
bank. It cannot be contended that it is within the 


| general authority of the manager of a bank to insti- 


tute a criminal prosecution, and there was no evidence 
of implied authority, or any ratification of his act. 
The learned judge misdirected the jury. The follow- 
ing cases were cited: Mackay v. The Chartered Bank 
of New Brunswick, 30 L. T. R. (N. 8.) 180; L. R.,5 P. 
C. 394; Eastern Counties Railway Company v. Broom, 
6 Ex. 314; 20 L. J. 196, Ex.; Roe v. The Birkenhead, etc., 
Railway Company, 7 Ex. 36; Goff v. Great Northern 
Railway Company, 3 L. T. R. (N. 8.) 850; 3 E. & E. 672; 
Poulton v. oe and Southwestern Railway C 

17 L. T. R. (N. 8.) 11; L. R., 2Q. B. 534; Walker v. 
Southeastern Railway Company, 23L. T. R. (N. 8.)® 
14; L. R.,5C.P. 640; Edwards v. London and Northwest- 
ern Railway Company, 22 L. T. R. (N. 8.) 656; L. R., 
5 (©. P. 445; Alen v. London and Southwestern Railway 
Company, 23 L. T. R. (N. 8.) 612; L. R.,6Q. B. 6; 
Moore v. Metropolitan Railway Company, 25 L. T. R. 





(N. 8.) 951; L. R., 8 Q. B. 36; Green v. General Omni- - 
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bus Company, 2 L. T. R. (N. 8.) 95; 7 C. B. (N.S.) 
290; Bolinbroke v. Swindon Local Board, 30 L. T. R. 
(N. 8.) 723; L. R., 9 C. P. 575. 

For the respondents it was argued that the manager 
must be taken to have authority to institute such pro- 
ceedings. The appellants were incorporated by an Act 
of Parliament, giving them very wide powers, which of 
necessity must be exercised by some one on their be- 
half. It was for them to show that these powers were 
notgested in the general manager. It is unnecessary to 
go through all the cases cited on the other side, but the 
case of The Easlern Counties Railway Company v. 
Brown, ubi sup., which is an authority against the re- 
spondent, was distinguished in the case of Giles v. The 
Taff Vale Railway Company, 2 E. & B. 822; 23 L. J., 43 
Q. B. The direction of the learned judge at the trial 
was right. 

Benjamin, Q. C., was heard in reply. 


At the conclusion of the arguments their Lordships 
took time to consider their judgment. 

Their Lordships gave judgment as follows: This is 
an action fora malicious prosecution brought against 
the Bank of New South Wales, an incorporated com- 
pany. The circumstances leading to the prosecution, 
which it is now admitted was groundless, are the fol- 
lowing: In March, 1876, a bill at thirty days sight for 
1,500/. was drawn by Messrs. Morgan, Connor & Glyde, 
a firm trading at Adelaide in South Australia, upon the 
plaintiff, Mr. Owston, a merchant trading at Sydney, 
under the firm of Owston & Co. - The bill was drawn 
against a consignment of wheat shipped on board the 
Sea Gull, and was sent with the shipping documents by 
the Adelaide .byanch of the defendant's bank to the 
head bank at Sydney. On Saturday, the 18th March, 
the bank left the bill with the plaintiff for acceptance. 
He wrote his name upon it, but it was not called for 
until the morning of Tuesday the 21st. Meanwhile, on 
the afternoon of Monday, the 20th, the plaintiff had re- 
ceived the following telegram from the drawers: ‘ Sea 
Gull put back Jeaky;” and on the same afternoon he 
telegraphed in reply, ‘‘ Do you wish us to accept draft, 
or will you instruct extension of sixty days ?”’ On the 
morning of Tuesday, the 2lst, about eleven o’clock, a 
clerk from the bank called for the bill, and the plaintiff 
showed him the telegrams. He did not give the bill to 
him, but sent a clerk to the bank to explain the matter, 
and it was arranged that the bank should waif until 
one o’clock forthe return of the bill. About that hour, 
and before the plaintiff had received an answer to his 
telegram, he returned the bill to the bank, having pre- 
viously cancelled his acceptance. In the afternoon of 
the same day the following telegram from Adelaide 
reached the plaintiff: ‘‘ Bank instructed extend draft 
to sixty days.’’ A telegram to the same effect was re- 
ceived by the bank. The bill, when returned to the 
bank by the plaintiff, was sent on the same afternoon 
by Hobbs, one of its clerks, to Messrs. Allen, Bowden 
& Allen, who are notaries, and also solicitors of the 
bank, to be presented by them for noting, and what 
took place with respect to this presentment produced 

_the misuuderstanding which led to the prosecution 
complained of. On the following day, Wednesday, the 
22d,a clerk of Messrs. Allen & Bowden, a lad called 
Muir, brought the bill to the plaintiff for acceptance. 
The plaintiff's evidence is to the effect that he under- 
stood the lad to be one of the bank clerks, and having 
in his mind the telegrams as to the alteration of the 
days of sight, he inquired of him how the bank wished 
the acceptance to be. The clerk said he knew nothing 
about that. The plaintiff then told him that he would 
accept the bill, and send it round to the bank, and it 
was left with him. Shortly afterward, Bishop, another 
clerk of Messrs. Allen & Bowden, came for the bill, and 
demanded to have it returned. According to the 
plaintiff's evidence he was not aware that Bishop was 


*ment may be assumed to be correct. 





other than a bank clerk. He says that he again im 
quired how the bill was to be aceepted, and told Bishop 
he would accept and send the bill to the bank. He says 
Bishop behaved in a violent manner and declared that 
he should treat what he had said as arefusal to return the 
bill. The plaintiff's account of these conversations is 
contradicted, but for the purpose of this general state- 
The plaintiff, in 
fact, Soon after sent the bill to the bank, accepted, hav- 
ing first made it payable at sixty days sight, and it ap- 
pears to have reached the bank about one o’clock. 
Unfortunately the fact of the return of the bill was not 
communicated by the bank to Messrs. Allen & Bowden, 
as it ought to have, been, and they remained under the 
impression that the plaintiff was still keeping it in his 
possession. Another interview took place between 
Bishop and the plaintiff; they met in the street. The 
plaintiff declined to have any thing to say to Bishop, 
and unfortunately did not tell him what would have’ 
prevented further trouble—that the bill had been sent 
to the bank. Bishop said, on parting, that he would go 
for the police. A consultation was held in Messrs. 
Allen & Bowden’s office, and apparently on the assump- 
tion that the plaintiff was improperly withholding the 
bill, and that they as notaries were responsible to the 
bank for its return, it was resolved to take criminal 
proceedings. Bishop and Muir then went to the police 
magistrate and applied for a warrant to apprehend the 
plaintiff on the charge of stealing the bill. The magis- 
trate refused to grant a warrant, but issued a summons 
to the plaintiff to appear on the next day to answer a ~ 
charge of feloniously stealing a bill of exchange of the 
value of 1,5001., the property of the bank. The infor- 
mation was laid by Muir. Assoon as he was served 
with the summons, the plaintiff went to the bank, and 
after inquiring for the general manager, who was en- 
gaged, saw Mr. Wilkinson, the acting manager, and 
complained to him of the course which had been taken. 
There is great conflict of testimony as to what occurred 
at this interview, but an explanation then took place, 
and there seemed no doubt that after the interview it 
was resolved not to press the charge. Application was 
made by the solicitors to the magistrate to be allowed 
to withdraw it, which was refused, and upon the case 
being called on the next morning, the plaintiff being 
present in obedience to the summons, no evidence was 
offered in support of the charge, and the case was dis- 
missed. The plaintiff then brought the present action 
against the bank. On the trial, Manning, J., properly 
held that the prosecution was without reasonable 
cause, and it was found by the jury to have been com- 
menced from improper motives, and was therefore ma- 
licious. No question now arises on this part of the 
case. The two questions which were mainly contested 
at the trial and argued at their Lordships’ bar are: (1) 
whether the proceedings of Messrs. Allen & Bowden 
were authorized by Wilkinson on behalf of the bank; 
and (2) if they were, whether the bank wus responsible 
for Wilkinson’s acts. At the trial the jury specially 
found the first question in the affirmative. Upon the 
second question, the learned judge told the jury, ac- 
cording to his own statement of his direction, ** that it 
was to be inferred from Mr. Wilkinson’s position as 
manager that he had sufficient power under the circum- 
stances for directing a prosecution,’’ and the verdict 
passed in accordance with this ruling. A rule nisi to 
enter a nonsuit or for a new trial was granted on the 
following grounds: 1. That the special finding of the 
jury (that Mr. Wilkinson authorized the prosecution) 
was against evidence, and had no evidence to support 
it. 2. That the judge was in error in directing the jury 
that the acts of Mr. Wilkinson, the acting manager, 
were, as regards the prosecution, the acts of the bank 
for which the bank was responsible. 3. That there was 
no evidence that the prosecution was in fact or in lawa 
prosecution by the bank. This rule, after an argument 
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before Martin, C. J., Hargreave and Manning, JJ., was 
discharged. The court was unanimous in refusing to dis- 
turb the finding of the jury as to Wilkinson having au- 
thorized the proceedings; but on the question of the cor- 
rectness of the ruling of Manning, J., as to the respon- 
sibility of the bank for his acts, which that learned 





judge and Hargreave, J., sustained, the chief justice 


dissented from his colleagues. One point argued in 
the court below was that the bank, being a corporation, 
could not in any case be liable to an action of this 
kind. The chief justice (the other judges taking the 
opposite view) held the law to be so, to use his own 
words, “on the plain ground that malice being a state 
of mind, cannot be attributed toa corporation which 
has no mind,” and he relied on the judgment of Alder- 
son, B., in Stevens v. The Midland Counties Railway Co 
and Lander, 10 Ex. 352, which, as reported, no doubt 
supports this view. The learned counsel for the appel- 
lant acknowledged that, after recent decisions, he 
could not support this broad proposition, and confined 
his argument to the two questions above indicated. 
Upon the first of these questions their Lordships can- 
not say that there is not some evidence to support the 
finding of the jury; and that finding having been sus- 
tained by the judgment of the court below, they inti- 
mated to the learned counsel at the close of the argu- 
ment for the appellants that they should not feel 
justified in sending the case to a new trial upon this 
point, if it stood alone. The point remaining for con- 
sideration, viz., the liability of the bank for the acts of 
Wilkinson, is of more general importance. The first 
question which arises on this point is whether the di- 
rection of the learned judge to the jury to the effect 
that it was to be inferred from Wilkinson's position 
that he had authority to direct the prosecution — thus 
practically withdrawing the question from the jury— 
was correct, and their Lordships think that upon the 
evidence given at the trial it was not. No proof 
was offered by the plaintiff of the position, du- 
ties, and powers of the acting manager; but the de- 
fendants examined him, and also the general manager, 
who gave evidence on the question of his authority. 
Before considering the effect of this evidence, it will 
be convenient to refer to the series of authorities cited 
at the bar. They all related to the liability of railroad 
companies for wrongful arrests by their servants. In 
each of the two earliest cases, The Eastern Counties 
Railway Co. v. Bloom, 6 Ex. 314, and Roe v. The Birk- 
enhead, etc., Railway Company, 7 id. 36, the plaintiff, 
who had been arrested at a station for refusal to pay 
the fare demanded, brought an action for false im- 
prisonment. In both the question arose as to the au- 
thority of the officers at the station to make the arrest, 
and in both it was held there was not sufficient evi- 
dence of such authority to go to the jury. The decis- 
ion in the first of these cases, upon the insufficiency of 
the evidence for the consideration of the jury, is 
scarcely consistent with later authorities. In the last 
“of them, Parke, B., thought there was no proof that 
the servant “ had ever received any general authority 
from this company to arrest any person who did not 
pay his fare, nor was there any evidence of any course 
of dealing to show that, as a servant of the company, 
he was authorized to make any arrest on their behalf.” 
In the later cases a more particular inquiry was made 
into the character of the employment of the officer, 
whose acts were in question, and the nature of the du- 
ties intrusted tohim. In Goff v. The Great Northern 
Railway Company, 3 El. & EL. 672; 3 L. T.(N.S.) 
850, the plaintiff had been arrested for travelling on 
the line without a proper ticket by an inspector of the 
company acting under the direction of the superin- 
tendent of the station. By the Railway Clauses Act 
(10 Vict., ch. 20), sec. 8, a penalty is imposed on any 
person travelling ou a railway without having paid his 
fare, with intent to defraud, and power is given to all 





officers and servants on behalf of the company to ap- 
prehend such persons. There was evidence that the 
superintendent was the person in supreme authority 
at the station, and the jury having found for the plain- 
tiff, the court refused to set aside the verdict, on the 
ground that there was no evidence for their consider- 
ation. Blackburn, J., in delivering the judgment of 
the court, observes: ‘‘The court thought that, as from 
the nature of the case the question whether a particu- 
lar passenger should be arrested ornot must be rnf&de 
without delay, and as the case may not be of unfre- 
quent occurrence, it was a reasonable inference that in 
the conduct of their business the company should have 
on the spot officers with authority to determine, with- 
out the delay attending on convening the directors, 
whether a person accused of this offense should be ap- 
prehended.’’ And the court held there was evidence 
for the jury that the persons who apprehended the 
plaintiff had such authority, observing that it was 
difficult to see why the company paid the police if the 
inspector of their police was not to act for them,to 
this extent. This case turns therefore on the consider- 
ations that the summary power of apprehension 
given for the protection of the company could not 
only be exercised (practically) on the spot, and in- 
stantly, and that the officers who acted were the 
fittest and indeed the only representatives of 
the company on the spot who could exercise it, and 
upon these considerations it was held that the jury 
might infer the necessary authority. In the later case 
of Edwards v. London and Northwestern Railway Com- 
pany, L. R., 5 C. P. 445; 22 L. T. R. (N. 8.) 656, it was 
held that there was no evidence of the officer who had 
made the arrest having such authority. There a fore- 
man porter who had the superintendence of the station 
yard in the absence of the station-master, gave the 
plaintiff into custody on a charge of stealing timber 
which the foreman porter suspected to be the property 
of the company. The timber was in a vanat the sta- 
tion. It did not appear that any timber was in the 
special charge of the foreman. The plaintiff was well- 
known, and in fact a gateman in the service of the 
company. It was held that thete was no evidence of 
implied authority arising from the foreman’s position 
to give into custody persons whom he might suspect to 
have stolen the company’s goods. The apprehension in 
this case was not in pursuance of any special duty in- 
trusted to the servant, to enforce laws or by-laws. The 
court recognized the distinction that in the case of such 
a duty, authority might under certain circumstances 
be presumed, but held that the general authority sought 
to be inferred from the position of the foreman could 
not be so presumed. Other decisions adopt this dis- 
tinction. In Moore v. Metropolitan Railway Company, 
L. R., 8 Q. B. 36; 25 L. T. R. (N. 8.) 951, the facts of the 
case were held to bring it within the authority of Goff 
v. The Great Western Railway Company. The case of 
Poulton v. The Southwestern Railway Company, L. R., 
2 Q. B. 534; 17 L. T. R. (N. 5S.) 11 was a peculiar one, 
The station-master had arrested the plaintiff for non- 
payment, not of his own fare, but that of his horse; 
the law giving power to detain only for the former. 
Although it appeared that the station-master acted in 
the belief that the law authorized the arrest, and that 
he was protecting the interests of the company, it was 
held that his act was not within the scope of his au- 
thority, since it could not be inferred that the company 
had authorized him to do an act which under no cir- 
cumstances could be lawful, and which they had no 
power to do themselves. A question in some respects 
similar arose in Allen v. The London and Southwestern 
Railway Company, L. R., 6 Q. B. 65; 23 L. T. R. (N. 8S.) 
612. It is to be observed that although in both these 
cases the defendants happened to be railway compa- 
nies, the questions involved in them might equally 
arise in the case of other masters. In the last it ap- 
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peared that a clerk whose duty it was to issue tickets 
and put the money received in a till, which was kept 
under his charge, having given some money in change to 
the plaintiff, who objected to one of the coins, a dispute 
arose, and the plaintiff, it was alleged, put his hand 
into the till. The clerk thereupon seized the plaintiff 
and gave him into custody, and the next morning 
charged him before the magistrate with feloniously 
attempting to rob the till. Blackbyrn, J., who tried 
the cause, left it to the jury to say whether the clerk 
acted for his own ends and out of spite in consequence 
of the dispute, or whether he acted in furtherance, as 
he supposed, of the interests of his employers to pro- 
tect their property. The jury found that the clerk 
was acting in defense of the company’s property, and 
returned a verdict for the plaintiff. The court set this 
verdict aside and entered a nonsuit. It does not ap- 
pear whether the clerk when he gave the plaintiff into 
custody believed or suspected that he had actually 
taken any money, though the finding of the jury affords 
ah inference that he acted under that belief. The 
charge, however, was for the attempt only, and the de- 
cision assumed there had been no more than an at- 
tempt. Blackburn, J., put two cases, as supposed 
cases only, and his so putting them shows how littla, 
questions of this kind have been before the courts, 
He said he was disposed to think that if a servant in 
charge of money found another attempting to steal it, 
and could not prevent him otherwise than by taking 
him into custody, he might have an implied authority 
to arrest him, or if he had reason to believe that the 
money had been actually stolen, and he could get it 
back by taking the thief into custody, that also might 
be within the authority of the person in charge of it. 
The learned judge, however, declined to pronounce a 
decided opinion on these cases, and held that there 
was clearly no implied authority to give the plaintiff 
into custody for an attempt to steal which had failed. 
In none of the cases referred to did the question of the 
authority of a manager or agent intrusted with the 
general conduct of his master’s business arise. They 
were all cases of particular agencies where the agents 
had been appointed to a special sphere of duty. The 
result of the decisions in all these cases is that the au- 
thority to arrest offenders was only implied where the 
duties which the officer was employed to discharge 
could not be efficiently performed for the benefit of his 
employer, unless he had the power to apprehend offend- 
ers promptly on the spot; though it was suggested that 
possibly a like authority might be implied in the sup- 
posed cases of aservant in charge of his master’s prop- 
erty arresting a man who he had reason to believe was 
attempting to steal, or had actually stolen it. In the 
latter of these cases it is part of the supposition that 
the property might be got back by the arrest, but in 
such a case the time, place, and opportunity of con- 
sulting the employer before acting would be material 
circumstances to be considered in determining the 
question of authority. The liability of the bank in 
this case must rest either on the ground of some general 
authority in the acting manager to prosecute on behalf 
of the bank, or on a particular authority so to act in 
cases of emergency. The duties of a bank manager 
would usually be to conduct banking business on be- 
half of his employers, and when he is found so acting, 
what is done by him in the way of ordinary banking 
transactions may be presumed, until the contrary is 
shown, to be within the scope of his authority ; and his 
employers would be liable for his mistakes, and under 
some circumstances, for his frauds, in the management 
of such business. Mackay v. The Commercial Bank of 
New Brunswick, L. R., 5 C. P. 394; 30 L. T. R. (N.S.) 
180. But the arrest, and still less the prosecution of 
offenders, is not within the ordinary routine of banking 
business, and when the question of manager’s authority 
iv such a case arises, it is essential to inquire carefully 





into his position and duties. These may, and in prac- 
tice do, vary considerably. In the case of achief or 
general manager, invested with general supervision and 
power of control, such an authority in certain cases 
affecting the property of the bank might be presumed 
from his position to belong tg him, at least in the ab- 
sence of the directors. The same presumption might 
arise in the instance of a manager conducting the 
business of a branch bank at a distance from the head 
office and the board of directors. But whatever may 
be the case in instances of this kind, their Lordships 
think that such a presumption cannot properly be 
made from the evidence given at the trial as to the 
position held by Mr. Wilkinson. It appears that the 
board of directors held their meetings at the bank 
office, and the general manager, Mr. Smith, also sat 
there; and the clear inference from the evidence (if 
believed) is that the acting manager was subordinate 
to the general manager, and that the latter was, as he 
presumably would be, subject to the superior authority 
of the directors. Supposing this to be so (and if the facts 
were disputed, the opinion of the jury should have 
been taken upon them), their Lordships think it can- 
not be presumed, from his position alone, that the 
acting manager had general authority to prosecute on 
behalf of the bank, and therefore that evidence was 
required to show that such a power was within the 
scope of the duties and class of acts he was authorized 
to perform. The plaintiff offered no evidence what- 
ever on this point ; and the testimony of the two 
managers directly negatives the possession of such a 
power by the acting manager. Their statements 
at the most raise the question whether Wilkin- 
son had authority so to act in cases of emergency, 
where immediate action is required, and the oppor- 
tunity of arresting the offeuder might be lost if refer- 
ence was made to the general manager or the directors. 
Granting that these statements afford some proof of 
such an authority, the further question would arise 
whether there is evidence that an emergency in fact 
occurred. An authority to be exercised only in cases 
of emergency, and derived from the exigency of the 
occasion, is evidently a limited one, and before it can 
arise a state of facts must exist which shows that such 
exigency is present, or from which it might reasonably 
be supposed to be present. If a general authority is 
proved, it is enough to show, commonly, that the 
agent was acting in what he did on behalf of his prin- 
cipal. But in the case of such a limited authority as 
that referred to, the question whether the emergency 
existed, or might reasonably have been supposed to ex- 
ist, arises for decision; and that question raises issues 
beyond the mere fact that the agent acted on behalf of 
and in the supposed interest of the principal; were it 
otherwise, the special authority would be equivalent 
toa general one. What then was the situation when 
these unwarrantable proceedings took place? It can- 
not possibly be considered that it raised a case of 
emergency requiring immediate action by criminal 
proceedings against a person in the plaintiff's position, 
or afforded reasonable ground for supposing that such 
a case had arisen. There was no necessity for imme- 
diate action, nor was immediate action in fact taken. 
The plaintiff was not at once taken into custody, but 
an information was laid before a magistrate, and when 
he very properly refused a warrant to apprehend 
him, the summons complained of was taken out 
when there could evidently be no urgency either 
to obtain or serve it. It was obviously an attempt 
of the notaries and solicitors to recover the bill 
by means which were thought by them to be thore 
effectual for the purpose than civil proceedings would 
be. Their Lordships therefore think, upon facts which 
appear upon the evidence to be beyond dispute, that 
there was no necessity or apparent necessity for 
immediate action from which authority in the acting 
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manager to instruct the solicitors (if he really did 
instruct them) to take these proceedings on behalf 
of the bank could be inferred. It is to be observed 
also that the bill in question was not under Wil- 
kinson’'s special charge. He says ‘‘ the matter was not 
in his department. It*was a branch business; the 
general manager takes that.’’ There being then no evi- 
dence of any emergency, the case in their Lordships’ 
view is brought to the issue that the bank would not 
be liable for the acts of Wilkinson unless it could be 
established that he had some general authority to in- 
stitute criminal proceedings. They have already said 
that they think such an authority cannot be inferred 
from his position alone as it appears upon the evidence, 
and that the direction of the learned judge was wrong. 
The verdict therefore cannot stand. In case the action 
should be agaiy tried, the jury should be told, if the 
evidence on the point should be to the same effect as on 
the first trial, that the facts do not present a case of 
emergency, or apparent emergency, from which au- 
thority could be derived, and consequently that the 
bank would not be liable for the act in question unless 
it is proved, or can be inferred from the evidence, that 
general authority to prosecute offenders for stealing 
the bank’s property connected with the business at 
Sydney, without consulting the general manager or the 
board of directors, was within the scope of Wilkinson’s 
employment and duties, and the powers intrusted to 
him in relation thereto. The question whether Wil- 
kinson in fact authorized the solicitors to prosecute 
the plaintiff will of course be open on the second trial. 
In the result their Lordships will humbly advise Her 
Majesty to reverse the judgment of the Supreme Court 
discharging the rule, and to direct that the rule be 
made absolute for a new trial. The respondent must 
pay the costs of this appeal. 
—__+>_ —_—— 


NEW YORK COURT OF APPEALS ABSTRACT. 

ACTION—CONTRACT—CONSPIRACY TO OBTAIN MONEY 
BY FORGERY.—The complaint charged that the plain - 
tiff lent money to the defendants on the security of 
certain pretended bonds, which turned out to be 
forged, and claimed judgment for the amount so lent. 
The answers denied the complaint, and the answer of 
Mrs. Gleason set up coverture. There was no allega- 
tion of bad faith or conspiracy. The evidence showed 
that the bonds were passed off on plaintiff by defend- 
ant Rolston, and, it is claimed, showed the complicity 
of the other defendants in the forgery. Held, that it 
was a question of fact whether Rolston acted as agent 
of the others in receiving the money. His receipt as 
their agent would bind them. But mere complicity in 
the forgery would not render them liable ex contractu 
for the money thus lent. In such an action the re- 
ceipt of the money directly or indirectly must be 
shown. The complicity is not the cause of action, but 
only evidence tending to establish an interest in the 
proceeds. Therefore, a charge, that those who took a 
guilty part in the forgery were liable for the money 
obtained through its means by the defendant Rolston, 
was erroneous. The right to a civil remedy is not 
merged in thecrime, but must be made out. Such an 
action could not be maintained without showing that 
the defendants received some part of the money per- 
sonally or by an agent whose agency was proved. As 
to Mrs. Gleason, she could only be made liable by show- 
ing a contract by her in her separate business or for 
the benefit of her separate estate, or for which she had 
charged her separate estate. The facts tending to 
show her connection with the conspiracy do not show 
any such contract by her by virtue of which she re- 
ceived any of the money. The fact that the witness 
Pettis had been convicted of a felony in Massachu- 
setts did not render him incompetent Judgment re- 





versed and new trial granted. The National Trust Com- 
pany of the City of New York v. Gleason. Opinion by 
Rapallo, J. 

[Decided May 27, 1879.] 

CORPORATION — ULTRA VIRES— STATUTORY CON- 
STRUCTION.—Action upon promissory notes. Defense, 
that the notes were discounted by plaintiff in violation 
of its corporate powers, and that the time of payment 
had been extended. Demurrer. The plaintiff has 
“power to grant, bargain, sell, buy, or recejve all 
kinds of property, real, personal or mixed, or to hold 
the same in trust or otherwise; * * * to receive 
upon storage, deposit, or otherwise, merchandise, bul- 
lion, specie, plate, bonds, promissory notes,” etc. ; 
* * * ‘and to advance moneys, securities and 
credits upon any property, real-or personal,’ etc. 
Laws of 1870, 1621. Held, that this did not empower 
the plaintiff to obtain title to the notes by discounting 
them. The language was intended to embrace actual 
sales instead of loans or discounts. The words “er 
otherwise,’? were not intended to confer banking 
powers, but to authorize a holding of the property 
otherwise than as atrust. The plaintiff was forbidden 
to discount notes by the Revised Statutes (1 Edm. 
Ped. 559, § 4), which prohibits all corporations except 
those expressly incorporated for banking purposes 
from so doing, and also by 1 Revised Statutes (Edm. 
ed.) 661, §§ 3,5. Utica Ins. Co. v. Scott, 19 Johns. 1; 
The People v. Utica Ins. Co., 15 id. 356; N. Y. Fire- 
men’s Ins. Co. v. Ely, 2 Cow. 678; N. Y. L. Ins. Co. v. 
Beebe, 3 Seld. 364; Talmage v. Vell, id. 328; Utica Ins. 
Co. vy. Kip, 8 Cow. 20; Oneida Bank v. Ontario Bank, 
21 N. Y. 490; Utica Ins. Co. v. Scott, 8 Cow. 709; The 
People v. Brewster, 4 Wend. 498; Palmer v. Lawrence, 
8 Sandf. (S. C.) 161; The State of Indiana v. Woram, 6 
Hill, 37; The Steam Navigation Co. v. Weed, 17 Barb. 
378, distinguished. The case does not come within 
that class of decisions where one having regeived the 
benefit of a contract is not allowed to repudiate it 
because the other had no power to make it. Such 
cases rest upon the principle that the contract was an 
innocent or lawful one, and differ from one illegal and 
expressly prohibited. In the latter cases the court will 
not enforce, set aside, or relieve from their effects. 
Nellis v. Clark, 4 Hill, 424. The other answer held 
good for the reasons given by the General Term. Or- 
der affirmed. The New York State Loan and Trust Co. 
v. Helmer. Opinion by Miller, J. 

(Decided April 15, 1879.] 


CRIMINAL LAW—BAIL — STATUTORY CONSTRUCTION. 
—The defendant in error had been indicted in Chautau- 
qua county at the oyer for a bailable offense, and the 
indictment had been sent to the Sessions for trial. He 
was arrested on a warrant in New York, and bailed by 
a justice of the Supreme Court of the first district, be- 
fore whom he was brought on habeas corpus, at a time 
when the Chautauqua Sessions was not sitting. 2 R. S. 
728, 856. Held, that the power was legally exercised. 
The statute does not restrict the power to justices in 
the county where the prisoner is indicted. There is 
nothing in ch. 320, § 62, Laws of 1830, conflicting with 
this view. That section provides that, in case of arrest 
in another county after indictment, the same proceed- 
ings shall be had as on an indorsed warrant before in- 
dictment, as provided in2 R. S. 707, §§ 7-11, which are, 
to take the prisoner before a justice of the peace of the 
county where the arrest is made, etc. This does not 
override § 56, supra, but was meant to designate the offi- 
cers to whom a warrant could issue, and to assimilate 
the proceeding by them on a warrant after indictment 
to those on a warrant before indictment, but not to 
limit or repeal general provisions for letting to bail. 
It does not furnish any ground of resistance to the writ 
of habeas corpus. It would be no exense for a refusal 





to obey the writ, that the officer to whom it was di- 
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rected held his prisoner by warrant of arrest upon in- 
dictment in another county, and was bound to take him 
there. The repugnance between the two sections in 
question is no greater than that between the habeas 
corpus act and the act of 1830. Itis plain that all the 
proceedings mentioned in the act of 1830 cannot be had 
in case of arrest after indictment. The two sections 
myst be harmonized as nearly as possible. Gorsline’s 
Case. 10 Abb. Pr. 282; Clark v. Cleveland, 6 Hill, 
344; The People ex rel. v. Chapman, 30 How. Pr. 202; 
Champlain v. The People, 2 N. Y. 82, distinguished. 
Judgment affirmed. The People v. Clews. Opinion by 
Folger, J. 

[Decided April 8, 1879 ] 

EVIDENCE—DECLARATIONS OF OFFICERS OF CORPO- 
RATION.—Action on notes made by Taintor, payable to 
the order of Gill, president, and containing a statement 
that United States bonds were pledged as collateral. 
The checks for the money loaned on the notes were 
signed by Gill, as president, to the order of Taintor in- 
dividually. Gill was president of the Guardian Mutual 
Life Insurance Company, and Taintor was cashier of 
the defendant. The papers on their face appear to es- 
tablish an individual loan to Taintor and not a loan to 
the bank, but they are not conclusive, and after review- 
ing the facts, the court held that there was some evi- 
dence to support the finding of the referee that the 
loan was to the bank. Evidence of negotiations which 
tran$pired prior to the loans, and conversations had 
with Gill and the bank officers,and relative to such 
loans, and covered by the pleadings, was competent. 
The evidence of the vice-president of the insurance 
company, that the bonds were deposited by him after 
the Joans were made, was competent, he having no 
knowledge of the thaking of the loans. Evidence of 
conversations between the officers of the defendant 
and of the insurance company before, at the time, and 
after the loan and the deposit of the bonds, relating to 
the loans, was competent, to show the transactions and 
characterize them, the parties at the time being in the 
discharge of their official duties, and the contract not 
being wholly in writing. Hoag v. Lamont, 60 N. Y. 
9%; First Baptist Church v. Brooklyn Fire Ins. Co., 28 
id. 153; First National Bank yv. The Ocean Bank, 60 id. 
278; Jex v. Board of Education, 1 Hun, 157. It was 
competent to show by parol that the loan was to the 
bank and not to Taintor. Coleman v. Bank of Elmira, 
53 N. Y. 388; Van Lewen v. Bank of Kingston, 54 id. 
671. To rebut the presumption that the loan was to 
Taintor, derived from entries in the insurance com- 
pany’s books, put in evidence by the defendant, other 
entries in the same books, and in the same form on the 
occasion of former loans conceded to have been made 
to the bank and not to Taintor, were competent. Judg- 
ment affirmed. Pierson, Receiver of the Guardian Mu- 
tual Life Ins.Co. of New York v. The Atlantic National 
Bank of New York. Opinion by Miller, J. 

[Decided May 20, 1879.] 

INSURANCD— REPRESENTATIONS — EVIDENCE.— Ac- 

tion on a life insurance policy. Defense that applicant 


* falsely represented that his habits were temperate. 


The judge instructed the jury that the issue for them 
to decide was whether the applicant was temperate or 
intemperate, and then proceeded: ‘I do not mean to 
say that a man who habitually takes his drink or 
drinks more or less is intemperate unless it approaches 
to the ruie which I have already stated. What the 
courtsregard as controlling is whether or not he drinks 
or is in the habit of intemperate drinking to such an 
extent as would impair bis constitution or his general 
health.’”’ The defendant’s counsel excepted to certain 
other portions of the charge, and then said: ‘ And as 
to whether the use of alcoholic drinks was calculated 
to impair his general health, I also except.”’ Held, 
an unavailing exception. The judge had not charged 





that it was necessary for the defendant to show that 
intemperance impaired the health of the insured. The 
exception was so loose and imperfect that it is diffi- 
cult to determine what it meant or whether it applied 
to any distinct portion of the charge. A witness for 
defendant testified that the insured, prior to April 19, 
1866, and for many years, was frequently intoxicated, 
and that the habit seemed to increase with time. He 
also said he had known him ever since he was a baby. 
He was then asked, **Had you any knowledge of his 
habits subsequent to that period, as to their continu- 
ance and development and final result?’’ Held, prop- 
erly excluded. The words, ‘‘subsequent to that 
period,’”’ seem to relate to the period of his infancy, 
and therefore to cover in part the period already testi- 
fied about; and in the absence of a distinct offer to 
prove a continuance of the intemperance after the 
policy was issued, it will not be assumed that the tes- 
timony was designed to include any such time. Judg- 
ment affirmed. MeGinley v. United States Life Ins. 
Co. Opinion by Miller, J. 

[Decided June 10, 1879.] 


OFFICER —POWERS OF DE FACTO OFFICER — RESIG- 
NATION. — Action to recover of defendants personally 
money borrowed by them as drainage commissioners, 
under chapter 888 of Laws of 1869, and payable ‘‘6n the 
completion of the collection of the assessments,’’ by 
reason of their negligent non-compliance with the pro- 
visions of the act. Such action is maintainable with- 
out proof of willful or malicious misconduct. MceCar- 
thy v. City of Syracuse, 46 N. Y. 196; Adsit v. Brady, 
4 Hill, 630; Hover v. Barkoff, 44 N. Y. 113; Clark v. 
Miller, 54 id. 528. The defendants, Dennis, Edwards, 
and Wood, were appointed and entered on the dis- 
charge of their duties as commissioners, in July, 1872, 
notified parties and filed their determination that a 
drain was necessary, and caused a survey and map to 
be made, but not filed; but in January, 1873, Wood re- 
signed, and Cooke was appointed in his place. The last 
work was done in the fall of 1874, and the drain was 
not completed. The defendant took no steps to 
acquire the title to the land on which the drain was 
constructed, but entered upon it by license of the 
owner. Cooke resigned in January, 1874, and his suc- 
cessor was not appointed until January, 1876. After 
his resignation Cooke cantinued to act, and joined the 
other defendants in a statement of costs, etc., made 
March 3, 1875, but not verified. On the same day they 
also made an assessment upon the several owners. 
Held, (1) that the omission to file the map was imma- 
terial, because it was not required to be filed until the 
completion of the work. (2) The plaintiff was not in- 
jured by the neglect to acquire title. The persons 
benefited could be assessed only for a drain that could 
be perpetually maintained. The People v. Haines, 49 
N. Y. 587. The license did not confer any easement. 
Eggleston v. N. Y. & Harlem R. R. Co., 35 Barb. 162. 
But defendants were not trespassers. (3) The state- 
ment of costs, etc., could only be made after comple- 
tion of the work, and when Cooke resigned the work 
was not completed. (4) The assessments could not be 
levied until the filing of the statement. (5) Cooke’s 
resignation vacated his office. 1 R.S. 122; Gilbert v. 
Luce, 11 Barb. 91. The provision that an officer “ shall 
continue to discharge the duties of his office, although 
his term of office shall have expired, until a successor 
in such office shall be duly qualified,”” does not apply to 
a vacancy caused by resignation. Cooke could not 
legally act after his resignation. A de facto officer 
cannot be made liable for his omission to act. Bently 
v. Phelps, 27 Barb. 524. His acts are void as to him- 
self. Kiddle v. County of Bedford, 7S. & R. 386; The 
People v. Hopson, 1 Den. 574; Hamlin v. Dingman, 5 
Lans. 61; The People v. Nostrand, 46 N. Y. 375. Cooke 
was not liable for an act or omission after resignation, 
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and he had not incurred any liability before. The other 
two defendants could make no assessment during the 
vacancy caused by Cooke's resignation. The action 
was commenced in March, 1876, and as there is no alle- 
gation of omission of duty between January and 
March, 1876, on their part, no cause of action is shown 
against them. The commissioners can now acquire 
title and make assessments, and the plaintiff therefore 
has not been injured. Judgment affirmed. Olmstead 
v. Dennis. Opinion by Earl. J. 

[Decided May 20, 1879.] 

‘dla tetantaiibiciaiiiants 


IOWA SUPREME COURT ABSTRACT. 


APRIL TERM, 1879. 


BAILMENT—STORAGE—CONSTRUCTION OF CONTRACT. 
—The plaintiff with his assignor, one Armstrong, de- 
posited with the defendant a quantity of wheat, and 
received from the defendant a receipt in these words: 
“Tama City, Aug. 24, 1872. Bought of T. K. Arm- 
strong for C. H. Kentner, to be delivered at his eleva- 
tor according to sample wheat No. three, at owner's 
risk as to fire.’ On the back of this instrument were 
indorsed some figures. The action was brought to re- 
cover the value of the wheat after the elevator was 
consumed by fire. On trial it appeared that the eleva- 
tor was burned without fault of the defendant, also 
that the delivery of the wheat by Armstrong and 
plaintiff, and their joint interest, and the assignment 
to the plaintiff, and that the wheat was put in the ele- 
vator under a custom of the country, that is, if it re- 
mained in the warehouse over thirty days they were to 
pay storage. ITeld, that such a contract was a bailment 
and that defendant was not liable. Johnson v. Brown, 
37 Lowa, 200, distinguished; case of Nelson v. Browne, 
Doty & Co., followed. Irvinsy. Kentner. Opinion by 
Rothrock, J. 

BAIL BOND—FORFEITURE.— S. was indicted in Sep- 
tember, 1875. January,1876, defendant Kraner executed 
a bond for the appearance of S. who, at the next term of 
the District Court, pleaded guilty of the crime charged. 
It was afterward ordered that S. should pay the fine and 
costs, and confined in jail until the same was paid. A 
bench warrant was issued to enable the sheriff to take 
him into custody. On the 11th day of February, 1876, 
he not being arrested, upo: motion he was called to 
surrender himself. Having failed to appear his bond 
was declared forfeited. Afterward S. voluntarily sur- 
rendered himself. This action was brought to recover 
the amount of the bond. Held, that when 8. was called 
to surrender himself and failed to appear his bond was 
declared forfeited, and the surety’s liability thereby 
fixed, and his subsequent voluntary surrender did not 
operate to release him. State v. Kraner. Opinion by 
Rothrock, J. 

HOMESTEAD — WHEN LIABLE FOR DEBTS OF OCCU- 
PANT.—The homestead can be made liable for the debts 
of the owner only under and according to section 1993 
of the Code, which provides: ‘‘The homestead may 
be sold for debts created by written contracts executed 
by the persons having the power to convey expressly 
stipulating that the homestead is liable therefor.’ 
Where money is advanced under a verbal agreement 
that the lender will be secured upon the homestead by 
a mortgage thereon, this agreement does not create 
any liability as to the homestead. Rutt v. Howell et 
al. Opinion by Day, J. 


—— WAIVER OF EXEMPTION. — A stipulation in a 
confession of judgment that “if payment is not made 
hereon on or before the twentieth day of January, A. 
D. 1870, aforesaid, execution may issue on this judg- 
ment immediately thereafter against any property be- 
longing to said defendants, homestead included.”’ Such 
a stipulation is simply a waiver of the exemption stat- 





utes, and a consent that execution may issue against 
any property of the defendants. Such provisions are 
against public policy and will not be enforced. Curtis 
v. O’Brien & Sears, 20 Iowa, 376, followed. Ib. 


MORTGAGE — STIPULATION FOR ASSUMPTION OF 
MORTGAGE DEBT.—Where a purchaser instead of pay- 
ing the whole of the purchase-money retains part and 
agrees to pay to a creditor of the grantor having a lien 
on the land, the amount which he agrees to pay is his 
own debt, and although this agreement may not be 
assented to by the creditor, yet as between the grantor 
and grantee, the grantor is a mere surety. Wood v. 
Smith et al. 

RIGHT OF SUBROGATION.— Where the grantee 
assumes the payment of a mortgage given by the 
grantor, and afterward the grantor pays the mortgage, 
he has a right to be subrogated to the rights of the 
mortgagee, and subject the property to the payment of 
the mortgage debt; and if he has paid part of the debt 
he is entitled to be subrogated to the rights of the 
mortgagor or lienor to the extent of such payment by 
him. Ib. 


PRACTICE— APPEAL.—In an action by a principal 
against its agent, who was selling machines for the 
plaintiff corporation under special instructions from 
the company, company alleged in its complaint that 
defendant disregarded theinstructions. On appeal it 
was argued by defendant’s counsel that plaintiff does 
not sufficiently set forth what these instructions were. 
Held, that weh objection cannot be made for the first 
time in the Supreme Court. The proper manner 
would have been by a motion for a more specific state- 
ment in the court below. Howe Sewing Machine Co. 
y. Woolley et al. Opinion by Adams, J. 

neem 
COMPANY LAW. 

SUBSCRIPTION TO STOCK — PAYMENT OF SUBSCRIP- 
TION.—Where the provisions of the act of the Assem- 
bly, incorporating a railroad company, provide that 
“no subscription sball be valid unless the party mak- 
ing the same shall, at the time of subscribing, pay five 
dollars on each and every share, for the use of the 
company.” Held, that the payment must be made in 
money, and the taking of a note is not such a payment as 
the law contemplates. Thecourt said: ‘‘ The language 
is plain and emphatic, and the manifest object of the 
requirements was to protect the public against ficti- 
tious corporations with capital stock subscribed, per- 
haps by irresponsible persons, and not a dollar thereof 
paid or intended to be paid in. The commissioners 
acting as ministerial agents of the public, before the 
issuing of letters-patent, had no authority whatever to 
dispense with the actual payment of the required sum. 
Giving a note for the amount was not payment within 
the meaning of the law. In Leighty v. The Turnpike 
Company, 14 S. & R. 434, under a similar charter, it 
wus held that actual payment in money was required. 
The doctrine of that case, for reasons given at length 
in the opinion, is sound and should be adhered to. A 
demand note, such as was given by the plaintiff in er- 
ror in this case, is not money; it is only a promise to 
pay money at a future time, perhaps may never be 
complied with.”’ Pennsylvania Sup. Ct.,. June 17, 1879. 
Boyd v. The Peach Bottom R. R. Co. Opinion by 
Sterrett, J. 

AGREEMENT TO SUBSCRIBE — HOW ENFOROED—DAM- 
AGEs.-—An action to recover calls upon stock will not 
lie upon an agreement to subscribe to the stock of a 
company ‘ when the charter has been obtained,”’ espec- 
ially without proof of the delivery or tender of stock. 
The proper remedy is an action to recover damages for 
breach of the contract to subscribe, in which the meas- 
ure of damages would probably be the difference be- 
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tween the market and the par value of the stock. In 
an action to recover the amount of an alleged subscrip- 
tion, it appeared that the agreement was to subscribe 
when the charter shall have been obtained, and there 
was no allegation of tender or delivery. In affirming 
an order sustaining a demurrer, the court said: ‘The 
writing sued on does not amount to a subscription of 
stock to appellant’s company. It is only, as its lan- 
guage imports, a proposition to subscribe ten shares of 
fifty dollars each after the company shall have obtained 
its charter, and perfected its organization, provided 
appellee should be permitted to pay ten per cent of his 
subscribed stock on the Ist of February, 1874, and the 
balance in calls of not exceeding ten per cent per month. 
We regard the reasoning of the court in Thrasher v. R. 
R. Co., 25 lll., as conclusive of this case. In that case 
the agents of the company, before its organization, 
agreed to receive Thrasher’s subscription to the capital 
stock, and it is then averred that Thrasher, ‘in consid- 
eration of this promise, undertook and promised the 
plaintiff that he would subscribe to the capital stock of 
this company the sum of $3,000 when the books should 
be open for subscriptions, and that this promise was by 
writing signed by the defendant, and by him delivered 
to the plaintiff.’ The plaintiff then averred that the 
subscription books were opened, and subscriptions so- 
licited, of which the defendant had notice; and that 
the defendant’s subscription was due when the com- 
pany’s books were opened, which was before the com- 
mencement of the suit, and that the defendant, after 
request, had refused to pay any part of his subscription. 
In that case, as in this, the action treated the writing 
sued on as a subscription; but the court in that case 
said that ‘this we do not think isa fair view of the de- 
fendant’s liability upon his promise, if one was made, 
to the plaintiff. His undertaking is to subscribe a cer- 
tain amount of stock when the subscription books 
should be opened. This promise does not make hima 
stockholder, and, as such, liable to calls. The company 
has parted with no stock to him, and can only claim as 
damages the actual loss sustained by it by his failure or 
refusal to subscribe when he was notified the books 
were opened for such purpose. The company has the 
stock which the defendant promised to take but did not 
take. His promise is like any other agreement to pur- 
chase any specific article of property. If the property 
contracted for be retained by the vendor, and there is 
no delivery to the purchaser, or offer to deliver, the 
damages must not be measured by the value of the 
property, for it would not be just in such cases that 
the vendor should retain the property and recover also 
the value of it from the promisor. Some damage might 
result from the loss of a bargain, and to such the ven- 
dor would be entitled if the extent could be estab- 
lished.’ In that case the court held that, in a suit to 
recover for the defendant’s failure to subscribe, the 
measure of damages would likely have been the differ- 
ence between the market and par value of the stock. 
The same doctrine is held in Pennsylvania. 21 Penn. 
St. 393. This doctrine accords with our views of this 
contract. The appellant had parted with nothing, and 
the appellee had received nothing; and the appellant’s 
petition is sufficient for the recovery of damages for 
the breach of appellee’s contract to subscribe ten shares 
of stock in its company.’’ Kentucky Ct. App., Jan., 
1879. Mt. Sterling Coal Co. v. Little. Opinion by 
Elliott, J. 
> —_—_—_—_———— 
FINANCIAL LAW. 


PROMISSORY NOTE— MEMORANDUM ON BACK.—P. 
and W. executed and delivered a note for the sum of 
$142.50, to the Polo Manufacturing Company, for a 
Polo Harvester. On the back of the note was the fol- 
lowing memorandum: ‘This note to be paid in wheat 
at ninety-five cents per bushel.’’ Held, that the memo- 


randum was a part of the note. 








The court said: In 
the case of Hartley v. Wilkinson, 4 Campb. 127, a note 
absolute on its face, had this condition written on the 
back: ‘* This note is given on condition that, if any dis- 
pute shall arise between Lady Wray and D. Hartley, 
respectihg the sale of the within mentioned fir, then 
the note to be void.’’ Held, a part of the note; also 
where there was indorsed on the back of the note that 
it was to be taken for security for all balances as J. M. 
may happen to owe T. L. & Co., not extending farther 
than the within named £200, but this note to be in 
force for six months, and no money to be called for 
sooner in any case. So where there was indorsed on 
the back of the note, ‘‘the within note is given for 
securing certain floating advances.’”’ Cholmley v. Dai- 
ley, 14 M. & W. 344. And where an indorsement was 
made that payment was not to be expected until a mill 
was sold. Blake v. Coleman, 22 Wis. 416; Daniel on 
N. Inst., § 151; 2 Parsons on Notes and Bills, 542. The 
rule results from the principle that the construction of 
the note is to be gathered from the whole of it, as well 
from the words on the back as those on the face. 
Therefore, a memorandum upon the back of a note, 
made by agreement of the parties befpre signing, will 
bind all the parties to if. The instruction, therefore; 
is not erroneous. Nebraska Sup. Ct., April 11, 1879. 
Polo Manuf. Co. v. Parr. Opinion by Maxwell, C. J. 
——___¢—______ 


INSURANCE LAW. 

FALSE REPRESENTATIONS AS TO INCUMBRANCES, 
QUESTION FOR CoURT.—In all cases where the facts are 
especially found by the jury or are without dispute, 
the question of the materiality to the risk of repre- 
sentations respecting the property insured by the in- 
surer at the time of obtaiping the insurance, is for the 
court, and it is a question of law, that false representa- 
tion of incumbrance by mortgage upon the property 
insured is material to the risk. Wood on Ins., §§ 158, 
159, 160, 177, 195; Curry v. Com. Ins. Co., 10 Pick. 5385; 
Hayward vy. Mutual Ins. Co., 10 Cush. 444; Patten v. 
Mer. & Farm. Ins. Co., 38 N. H. 338; Columbia Ins. 
Co. v. Lawrence, 10 Pet. 507. This court has repeatedly 
decided that such representations are material to the 
risk. Hinman v. The Hartford Fire Ins. Co., 36 Wis. 
159; Fuller et al. v. The Madison Mutual Ins. Co., id. 
604. And in the latter case, the court, by the chief 
justice, uses the following language, ‘‘and to that end, 
it is important not only that the insurer should know 
the amount of incumbrance on property when insured, 
but should have notice of subsequent incumbrances.” 
The intrinsic and essential meaning of “ materiality to 
the risk’’ of representations by the insurer, in respect 
to the property to be insured, and the true test of such 
materiality are, that such representations affect and 
influence the actions of the insurer, in taking or refus- 
ing the risk, or in the amount of premiums to be paid. 
Chief Justice Marshall, in Columbian Ins. Co. v. Law- 
rence, 2 Pet. 47, defines the materiality so clearly, and 
in language so terse, aud yet so comprehensive, that it 
may well De adopted by the courts as the very best 
expression of it that can be made. ‘ Generally speak- 
ing, insurances against fire are made in the confidence, 
that the assured will use all precautions to avoid the 
calamity insured against, which would be suggested by 
his interest. The extent of this interest must always 
influence the underwriter in taking or rejecting the 
risks, or in estimating the premiums. So faras it may 
influence him in these respects, it ought to be commu- 
nicated to him. Underwriters do not rely so much 
upon the principles as on the interest of the assured; 
and it would seem, therefore, to be always material, 
that they should know how far this interest is engaged 
in guarding the property from loss.” This language 
has been once before quoted approvingly by this court 
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in the opinion of Mr. Justice Lyon, in Hinman v. The 
Hartford Fire Ins. Co., supra, and the question as to 
the materiality of such representations should be at 
rest in this State, and the false representations here 
found by the jury, both as to mortgage incumbrances 
upon, and the profitableness of, the property insured, 
were material to the risk relied upon by the company, 
and formed an inducement to the contract of the 
insurance, and avoid the policy. Wis. Sup. Ct., May 
24, 1879. Ryan v. Springfield Ins. Co. Opinion by 
Orton, J. 
Gillin itiitianilpaitensitiicle 


CORRESPONDENCE. 


SHort Forms or “ DEEDs.”’ 


To the Editor of the Albany Law Journal: 

Sir —I notice an article in your last number relating 
to “Short Forms of Deeds.”’ Indiana has had in use 
for twenty years by statute the shortest form of con- 
veyance that I know of. It is as follows: 

“A B conveys and warrants to C D (describe the 
property) for the sum of ”’ (considération). 

Being only eight words, besides dates, names, de- 
‘scription and sum paid. By the statute the word 
“warrant”? implies all that is covered by what is 
_ known as fall warranty. If the word “ warrant”’ is 
omitted it operates as a quit-claim. No seal is re- 
quired, and a married woman acknowledges in the 
same manner as her husband. Mortgages and leases 

are made in a similar manner. ali 


To the Editor of the Albany Law Journal: 

Sin—In Wisconsin we have the following statutory 
form of warranty deed: 

“A B, grantor, of —— county, Wisconsin, hereby 
conveys and warrants to CD, grantee, of county, 
Wisconsin, for the sum o dollars, the following 
—_ of land in —— county [here describe the prem- 
ises]. 

“* Witness the hand and seal of said grantor, this —— 
day of ——, 18 

**In the presence of 


— — , [Seal]. 
— —, [Seal]. 

* And such deeds, when executed and acknowledged 
as required by law, shall, when of the first of the above 
forms, have the effect of a conveyance in fee simple to 
the grantee, his heirs and assigns, of the premises 
therein named, together with all the appurtenances, 
rights and privileges thereunto belonging, with a CovE- 
NANT from the grantor, his heirs and personal repre- 
sentatives, that he is lawfully seized of the premises; 
has good right to convey the same; that he guarantees 
the grantee, his heirs and assigns, in the quiet posses- 
sion thereof; that the same are free from all inewm- 
brances, and that the grantor, his heirs and personal 
representatives will forever warrant and defend the 
title and possession thereof in the grantee, his heirs 
and assigns, against all lawful claims whatsoever; any 
exceptions to such covenants may be briefly inserted 
in such deed, following the description of the land.” 

This is a shorter deed than that of West Virginia, as 
no covenants need be inserted. We have similar forms 
for quit-claim deeds, mortgages and assignments of 
mortgages, etc. Yours truly, K, 

MILWAUKEE, June 30, 1879. 

—_—_+~ >. 
NOTES. 


Te Michigan University has conferred the degree of 
LL. D. upon Marshall D. Ewell, of Chicago, author 
of a treatise on Fixtures, Leading Cases on Infancy, 
Coverture and Idiocy, ete.—— The Monthly Western 
Jurist has been changed to a weekly, under the name 
“The Weekly Jurist.”,.——John D. Parsons, Jr., has 
in press an American edition of “Mayne on Dam- 
ages,”” by H. G. Wood, author of Treatises on Nui- 
sances, Master and Servant, Fire Insurance, etc. Mr. 


*Mayne’s treatise has never been equalled by any work 


on the subject, and an American edition, well anno- 
tated, will be a valuable addition to every law library. 
— Abram B. Olin, late one of the justices of the Su- 
preme Court of the District of Columbia, died, near 
Sligo, Montgomery county, Md., on the 7th inst. 
Judge Olin was appointed to the supreme bench of 
the District by President Lincoln in 1863, and recently 
resigned on account of failing health. 


Of Law in Babylon the Irish Law Times says: 
‘With all their superstition, the Babylonians were a 
shrewd and practical people. Law and commerce 
flourished among them, and an Accadian code of laws, 
the oldest known code in the world, is remarkable for 
the mildness and justice of some of its regulations. 
Even the slave is protected against his master, and 
there are probably some at the present time who-would 
wish to revive the clause that ‘whatever a married 
woman incloses shall be her own.’’ Precedents seem 
to have been as much honored as in our own law, and 
fine or imprisonment awaited contempt of court. We 
learn from an old table of moral precepts addressed to 
Kings at a time when Sepharvaim, Nipur, and Babylon 
were under one government, that royal judges existed 
throughout the kingdom and prisons were erected in 
all the towns. 


The following note from 4 Kent's Commentaries, 
p. 462 (12th ed.), is of curious interest and will be new, 
we venture to say, to many, very many, disciples of 
the great commentator: ‘In the North American Re- 
view for October, 1840, p. 313, there is given a copy of 
an Egyptian deed in the Greek language, and under 
seal, with a certificate of registry in a public office an- 
nexed, and executed in the year 106 B. C., or more 
than a century before the Christian era. It was writ- 
ten on papyrus, and found deposited, in good preserva- 
tion, in a tomb in Upper Egypt, by the side of a 
mummy (probably that of Nechutes, the purchaser), 
and contains the sale of a piece of Jand in the city of 
Thebes. It has the brevity and simplicity of the 
Saxon deeds, so much comménded by Spelman. It 
gives the names and titles of the sovereigns in whose 
time the instrument was executed, viz., Cleopatra, 
Ptolemy, her son, surnamed Alexander. It describes 
with precision the ages, stature and complexion, by 
way of identity, of each of the contracting parties; as, 
for instance, ‘Pamonthes, one of the male grantors, 
aged about forty-five, of middle stature, dark com- 
plexion, handsome person, bald, round-faced, and 
straight-nosed. Semmuthis, one of the female grant- 
ors, aged about twenty-two years, of middle size, yel- 
low complexion, round-faced, flat-nosed, and of quiet 
demeanor.’ It then goes on to etate that the four 
grantors (two brothers and two sisters) have sold out 
the piece of land belonging to them in the southern 
part of the Memnonia, eight thousand cubits of vacant 
ground, one-fourth part of the whole. The bounds 
‘are on the south by the Royal street; on the north 
and east by the land of Pamonthes, and Boker of Her- 
mis, his brother, and the common land of the city; on 
the west by the house of Tephis, the son of Chalomn; 
acanal running through the middle, leading from the 
river.’ These are the abutters on all sides. Nechutes 
the Less, the son of Asos, aged about forty years, of 
middle stature, yellow complexion, cheerful counte- 
nance, long face and straight nose, with a scar upon 
the middle of his forehead, has bought the same for 
one talent of brass money; the vendors being the ac- 
tual salesmen and warrantors of the sale. Nechutes, 
the purchaser, has accepted the same.’’ The learned 
annotator adds: ‘There seems to be no doubt of the 
authenticity and age of the instrument in the minds 
of the distinguished German, French and English 
scholars and profound antiquaries, who have studied 
the subject, or by the learned author of the article in 
the North American Review, and it is one of the most 
curious and interesting legal documents that has been 





rescued from the ruins of remote antiquity.” 
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CURRENT TOPICS. 


UZZELL was hanged at Concord last week for 

murder, after strenuous efforts for the commuta- 
tion of his sentence. His case was very interesting in 
a legal view, and we gave in full the two opinions of 
the Supreme Court regarding it, at page 511 of our last 
volume. The main question was, whether, having 
been indicted and acquitted as principal, he could 
be indicted and convicted as accessory before the 
fact; and this‘was decided affirmatively. The evi- 
dence on the first trial was circumstantial, but sub- 
sequently, Cook, a boy, indicted for arson, confessed 
that he was hired to commit the crime by Buzzell, 
who was present, levelled the gun, and directed him 
to fire it, which he did accordingly. The report 
do& not disclose the fact, but there must have been 
other evidence of the precise crime charged in the 
second indictment, for this evidence alope would 
have made Buzzell guilty as principal, and it was 
received only to charge Cook as principal in the 
same indictment. The two opinions covered less 
than two columns of this journal; Chief Justice 
Doe and Judge Clark did not sit on the first hear- 
ing, and Judges Foster, Stanley, and Clark, did not 
sit on the last. Buzzell, it will be remembered, was 
convicted of the murder of a woman to whom he had 
been affianced, and who had sued him for breach of 
promise of marriage. Cook aftgrward ‘‘ confessed ” 
that his story was a fabrication, which’ he was in- 
duced by two detectives to make, and his confession 
is corroborated by the detectives, who have beén 
sent to prison for another offense. 


The telegraph informs us that Justice Field, at 
San Francisco, has decided that the statute enacting 
that the queues of all Chinamen confined in the 
county jail for petty offenses shall be cut off, is in- 
valid as being in conflict with the fourteenth amend- 
ment of the Federal Constitution. The law was 
designed as a deterrent to Chinese immigration, as 
the loss of his queue is equivalent to loss of caste 
and salvation to the Chinese. We suppose the de- 
cision is put on the ground that the statute abridges 
a privilege when it abridges a queue. It certainly 
cannot go oh the ground of deprivation of property. 
Why would not the statute come under article eight, 
which forbids cruel and unusual punishment? It 
certainly is a barbarous punishment. The mistake 
the haters of ‘‘Chinese cheap labor” made was in 
denouncing as a punishment what might have been 
accomplished as a sanitary measure. Although it 
may be illegal to cut off a Chinaman’s queue as a 
punishment, it probably would be legal.to do it as a 
measure of cleanliness and convenience, just as 
other convicts are sheared and shaved. Reformers 
are all the time overreaching themselves, 


Vor. 20.— No. 3. 


The cause of the Countess Lambertini so long 
waged, and recently decided in Italy, is a celebrated 
cause, and must ever remain remarkable for several 
reasons. It will be remembered that the lady 
claimed to be the illegitimate daughter of the late 
r Cardinal Antonelli, and as such entitled to her her- 
editary interest in his great estate. There was very 
strong evidence that her claim was well-founded as 
to the main fact, but although she was successful 
before the civil tribunal, she has been finally de- 
feated in the Supreme Court. Under our system of 
law the denial of an illegitimate child to hereditary 
rights does not seem so strange as the reasons as- 
signed for the denial, which are reported as follows: 
First—there is no written evidence to prove that the 
Countess Lambertini is the daughter of Cardinal 
Antonelli. Second—lIf she is really the daughter 
of the cardinal, she would be, according to canon 
law, a sacrilegious child; that is to say, children of 
priests have not the right to claim parentage. Third 
—It would be immoral for her to abandon her legit- 
imate social position to become illegitimate for mer- 
cenary purposes. There is nothing in these dé@rees 
at all encouraging to the children of priests, if there 
should chance to be any more such ‘‘ sacrilegious ’» 
individuals, and persons contemplating birth would 
do well to avoid all holy personages as ‘ fathers,” 
except in the holy sense. The cravings of nature 
are stronger than the laws of the church, and the 
sooner the church recognizes this fact the better for 
the perpetuity of the church, and its respectability. 
in the eyes of the unregenerate. We are strongly 
of opinion that the artistic ‘‘traveller from New 
Zealand” who is to sit on the broken arch of Lon- 
don Bridge and sketch the ruins of St. Paul’s, if a 
priest, will have a wife and family. The Countess 
has to pay $25,000 costs to vindicate the ‘‘ celibacy 
of the clergy.” 


The Hvening Post must add to its list of words 
forbidden in that journal, the phrase ‘literary 
chiffonier.” Mr. Shepherd published some early 
poems by Mrs. Browning, in England, and Mr. 
Francis, of the Atheneum, pronounced him a ‘ liter- 
ary chiffonier” for so doing. A jury gave Mr. Shep- 
herd £150 damages for the epithet. Swhere at last 
we have an expression which even a newspaper can- 
not use without peril. The jury probably concluded 
from the employment of the French language that 
the epithet was unusually atrocious. The cause was 
celebrated by the appearance as a witness of Mr. 
Browning, husband of the late Mrs. Browning, a 
poet and expert in poetry and presumably especially 
qualified to speak of the merits of the poems in 
question. He agreed with Mr. Francis as to the 
character of the poems, but it seems the jury did 
not agree with the witness. When Mr. Browning 
took the stand, Sergeant Parry said, ‘‘I will not ask 
who you are; I would as soon think of asking 
William Shakespeare.” This was not only very hard 
on Shakespeare, but it shows that the Sergeant has 
not read or has not been convinced by Mr. Morgan’s 





recent articles in Appleton’s Journal, which under- 
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take to prove that Shakespeare employed some “lit- 
erary bureau” to furnish him with the plays which 
he pretended to have written. 


Chief Justice Neilson deserves well of the fair 
sex. He is a consistent believer in ‘‘woman’s 
rights,” before the law, if not at the polls. Mrs. 
Breimann sued Mrs. Paasch, a wealthy widow, in 
his court, for damages for enticing away Mr. Brei- 
mann, the plaintiff's husband. Mrs. Paasch keeps 
a gracery shop, and the errant husband was proba- 
bly overcome by the prospect of mercantile sweets 
held out to him by the intriguing widow. The 
court, on a motion to vacate an order of arrest, held 
that the ction was*maintainable. As Pat said 
about Niagara, we should say, ‘‘ what’s to hinder ?” 
His honor observed: 


‘* We have in this State no precedent for an action 
of this precise character, but like actions have re- 
ceived judicial sanction elesewhere. s,s 
But without such aid, I should have little hesitation 
in holding that the plaintiff is entitled to the relief 
sou This is a special action on the case for a 
wrong; and for every wrong willfully, or even neg- 
ligently, inflicted, and causing loss and damage, 
there isaremedy. That is so with us, even if the 
party be a married woman.” 


The case of Underwood v. Sutcliff, recently decided 
by our Court of Appeals, of which we give an am- 
ple abstract in another column, will prove a surprise 
to most of the profession. The decision is that a 
receiver in supplementary proceedings cannot en- 
force a trust resulting to a judgment creditor in 
land paid for by the judgment debtor, the convey- 
ance of whichis taken in the name of a third per- 
son. This is put on the ground that the debtor has 
no interest in the premises which passes to the re- 
ceiver, the statute having abolished resulting trusts 
except in favor of creditors, and the court hold that 
such trust must be enforced by the creditor in*per- 
son. This does not conflict with the right of the 
receiver to maintain an action to set aside a fraudu- 
lent transfer by the debtor, because there the debtor 
has still a property right. 

. 


The newspapers are frequently very severe on law- 
yers for advocating any side of a cause upon which 
they are retained, for reward. In reading the same 
newspapers we are sometimes led to believe that 
they are just as ready, presumably without reward. 
This is what is called ‘‘ influencing public opinion.” 
That these opinions are not always infallible was 
demonstrated in the Hull case; but the editors have 
an advantage in denial after the fact, which lawyers 
do not possess. Indeed, nobody but one editor can 
ever prove another in the wrong, from the record. 
Such a lesson as the Hull case ought not to be 
thrown away, but we are afraid it is. Here comes 
the Tribune, respecting the Blair case: ‘Mr. Blair 
is already acquitted by the best part of the commu- 





nity, and it is for a jury to determine whether he 
was guilty of any offense whatever against the law.” 
‘*Best part of* the community” here * evidently 
means the editors, possibly the readers, of the TZ7i- 
bune, for we find utterances quite the contrary in 
other newspapers, and letters demanding vengeance 
on Mr. Blair; for example, the Brooklyn Eagle de- 
nounces Blair as guilty of willful murder. The 7ri- 
bune did not speak after this manner when one of its 
editors, Richardson, was killed some years ago. It 
was then as loud for vengeance as it now is for char- 
ity. It is a great deal better.for newspapers whose 
opinions are influential, like the Tribune, to veil 
their oracles after the Delphic fashion, so that after 
the event they may seem entitled to say, ‘‘I told 
you so.” Meanwhile the Nation rebukes the Eagle, 
and thinks, very foolishly, that there’ ought to be 
some legal punishment for such articles. The Nation 
says that if such things are to be tolerated, a crimi- 
nal should be haled before a managing editor rather 
than a court. The Nation then, as if to prove its 
own fallibility, makes Blair’s case the text for a par- 
agraph against carrying concealed weapons, forget- 
ting that Blair was not carrying the pistol, but had 
to go into the house for it. The best reason for not 
allowing the influential newspapers to manage these 
affairseis that they are never agreed among them- 
selves, 


They seem to have a great deal of trouble 


about ‘‘costs” in England. ‘‘A chancery lawyer” 
writes to the Times, that after a property has beer 
sold in chancery, and nothing remains to be done 
but to tax the costs and divide the purchase-money 
—among the parties* we infer— it is three months 
before the costs can be taxed. So great is the gain 
of grrears that, “in these: days of telegraphs and 
telephones, it is three whole months before an 
official of the Chancery Division of the High Court 
of Justice can even look at the papers.” He sug- 
gests to the Lord Chancellor that ‘‘ the appointment 
of a couple of energetic men as taxing-masters 
would mightily help to cleanse the augean stable.” 
That is a very severe epithet for a lawyer to apply 
to the sweet and savory source of his professional 
income, it seems to us. But evidently there is an 
immense amount of red tape about the affair of 
costs. Onasingle page of the Law Times we find 
numbers of advertisements of persons who engage 
to facilitate the taxation and payment of costs, 
One advertises the “day by day system” —a refer- 
ence to ‘‘daily bread,” probably; another posts 
‘‘arrears of costs”; another furnishes ‘‘ copyright 
books and forms for costs,” while others “ work up 
every description of costs in arrear,” andsoon. We 
would invite our English brethren to an adoption 
of our system of costs, which grants a few fixed 
allowances for specified services, irrespective of their 
extent, and thus gives trouble to nobody but the 
losing party. _ But the “‘ taxing officers ” will prob- 
ably object to thé change, for it seems that the fees 
earned by them in the year 1870-1 amounted to 
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£28,849; 1871-2, £32,000; 1872-3, £28,807; 1873-4, 
£31, 698; 1874-5, £30,954; 1875-6, £06, 544; 1876-7, 
£30,780 18s. 6d. Now, if it costs so much to ascer- 
tain the costs, what must the costs themselves be? 


—_—_—__—— 
NOTES OF CASES. 


N State v. Northup, 13 West. Jurist, 306, the Sy 
preme Court of Iowa decided that on a crimi- 

nal trial evidence of the good’ character of the ac- 
cused is always for the consideration of the jury, 
and that it is for them to determine its weight with- 
out any instructions from the court, and if such evi- 
dence creates a reasonable doubt in their minds of 
the guilt of the accused it is their duty to acquit. 
It was formerly the rule that evidence of good char- 
acter was admissible only in capital cases; but the 
rule is now settled that such evidence is admissible 
in all criminal cases. 3 Greenl. Ev., § 25. But the 
authorities are not agreed as to the effect of such 
evidence, that is whether it should be considered in 
all cases or only in doubtful cases. In Starkie on 
Ev. 73, 10th Am. ed., it is said that good character 
ought never to have any weight, except im doubtful 
cases, and this opinion is repeated in the note ef the 
learned editor. The same view was expressed in 1 
Phillips on Ev. 469. On the other hand, Greenleaf 
takes the ground that the jury should consider such 
evidence in every case, and give to it its due weight. 
3 Greenl. on Ev., § 25; ond this view accords with 
that expressed in 2 Russ. on Crimes, 785-786. 1 
Bishop's Criminal Procedure, § 488, and Bennett and 
Heard’s Notes to 2 "Leading Criminal Cases, 351. 
Neither Roscée nor Wharton has given his ‘indi- 
vidual views, but they have apparently adopted 
those expressed by Sir William Russell. Roscoe’s 
Crim. Ev. 76; American Crim. Law, §$ 648-644. 
The leading adjudicated case, in favor of the rule 
that such evidence cannot avail the defendant, ex- 
cept in a doubtful case, is the Commonwealth v. Web- 
5 Cush. 295. See, also, as being in accord 
The State v. Wells, 1 Coxe, 424; United 
States v. Roudenbush, Baldwin, 514; The People v. 
Hammel, 2 Parker, 223 ; The People v. Cole, 4 id. 35; 
United States v. Smith, 2 Bond, 323. In Stephens v. 
The People, 4 Parker, 396, and Lowenberg v. The Peo- 
ple, 5 id. 414, the jury was instructed that good 
character might raise the doubt entitling the per- 
sons to an acquittal, and the weight to be given 
thereto was for the jury in each case. The defend- 
ants having been found guilty in each case, no point 
was raised, as we understand, in the appellate court 
as to the validity of the instructions. The doctrine 
announced in the Webster case has been disapproved 
and condemned inCancemi v. The People, 16 N. Y. 
501; The People v. Ashe, 44 Cal. 288; The People v. 
Garbett, 17 Mich. 9; Harmington v. The State, 19 
Ohio St. 264. The rule of these cases is sustained 
by The State v. Henry, 5 Jones (N. C.), 665; Jupety 
v. The People, 34 Ill. 516; The State v. McMurphey, 
52 Mo. 251; United States v. Whitaker, 6 McLean, 
342; Commonwealth v. Casey, 3 Brewster, 414; Epps 


ster, 
therewith, 








v. The State, 19 Ga. 102; Filed v. The State, 18 Ala. 
720; Carson v. The State, 50 id. 184; Ryan v. The 
People, 18 Abb. Pr. 232. i 


In State v. Pennsylvania R. R. Co., 2 N. J. Law 
Jour. 207, the Supreme Court of New Jersey held 
that a writ of mandamus directed to a railroad com- 
pany ordering it to construct a bridge was not 
properly served by delivering it to a division super- 
intendent, but that it ought to have been served on 


-an officer or director of the company; also that the 


original writ of mandamus, and not a copy, ought 
to be left with the person on whom the writ was 
served; «although the service by leaving a copy 
would not be set aside. And, further, that the stat- 
ute providing for the service of process on corpora- 
tiorfs did not apply to a case of mandamus or other 
prerogative writ enforceable by attachment. The 
reason for requiring the original writ to be left with 
the person served is that a return may be made to 
it. The rule has been adopted in several cases that 
the court will refuse to set aside the service because 
of the failure to leave the original with the person 
to whom it is directed, if a correct copy is delivered. 
A returh may be made to a copy as well as to the 
original, and in the absence of a statutory prescrip- 
tion of the mode of service, the court will not per- 
mit its process to be evaded or disregarded on mere 
technical grounds. Reg. v. Birmingham gnd Oz- 


ford R. R.Co., 1 E. & B. 292; Peoplev. The Judges, 


1 Johns. 64; People v. The Judges, 4 Cow. 73; Kndi- 
cott v. Matthews, 1 Stockt. 110; State v. Dwyer, 12 
Vroom. The court, if necessary, will permit the 
original to be taken from the files for the purpose 
of a return toit. But a failure to serve on the 
proper person is necessarily fatal. If the duty com- 
manded is incumbent upon a corporation the writ 
may either hg directed to the corporation or to the 
select body within the corporation, whose province 
and duty it is to perform the particular act, or to 
put the necessary machinery in motion to secure its 
performance, for it is not in the powers of others to 
put the command of the writ in execution. High 
on Ex. Rem., § 442; Tapping on Mandamus, 409; 
The Mayor v. Lord, 9 Wall. 409; People v. The Com- 
mon Council, 3 Keyes, 81. The return must be made 
by those to whom the writ was directed. Com. Dig. 
Mandamus, D.; Tapping on Mandamus, 341. If. it 
be made by any other person without the privity or 
consent of those to whom the writ is directed, an 
action on the case lies against him who makes such 
return, and it is also an offense punishable by the 
court by attachment. Bacon’s Abr., Mandamus, "G, 
The only means in the power of the court to compel 
a return to the writ or obedience to its commands is 
by attachment, and an attachment will only go 
against such persons as have been served with the 
writ. The Queen v. Ledgard, 1 Q. B. 616. To make 
the writ at all efficacious it must, therefore, be served 
upon the officers of the corporation who have the 
power and whose duty it is to execute it, and 
against whom an attachment to enforce obedience 
may issue. Dillon on Corp., §§ 701-704. 
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THE BROOKLYN BRIDGE CASE. 

HE case of People ex rel. Murphy v. Kelly, 5 Abb. 
N. C. 383, decided by the New York Court of 
Appeals in March last, treats of a novel and impor- 
tant public question. The case was mandamus to 
the defendant as comptroller of the city of New 
York, directing him to borrow and pay over to the 
trustees of the New York and Brooklyn Bridge Com- 
pany $1,000,000 for the construction of the bridge. 


The authority to call for this money is derived from - 


the act of May 14, 1875, which contains a proviso 
that ‘‘the whole amount to be paid by both cities 
shall not exceed $8,000,000, and the city of New 
York»shall not be called upon to pay a greater sum 
than $1,000,000 in any one year, and the city of 
Brooklyn not more than $2,000,000 in-any-one year, 
until the said bridge shall be fully completed and 
open fot public travel.” ‘It was conceded that .the 
bridge could not be completed for $8,000,000, and 
therefore the payment of the $1,000,000 in question 
was resisted, on the ground that the proviso was a 
limitation on the cost. The Special Term denied 
the mandamus ; that decision was reversed at Gen- 
eral Term, and the Court of Appeals affirm the lat- 
ter, on the ground that the limitation was not on 
the cost, but only on the appropriation. The pre- 
vailing opinion was written by Judge Earl, and con- 
curred in by Judges Rapallo, Andrews, and Dan- 


forth. Judge Folger wrote a dissenting opinion, 
con¢urred in by Chief Judge Church and Judge 


Miller. Thus this very important question is de- 
cided, so far as the State courts are concerned, by 
one judge. There were minor questions, among 
which the question of impediment to navigation 
might take the case to the Federal Supreme Court. ” 


The reasons for the prevailing opinion are well 


summed up at its conclusion as follows: 


‘* The construction of the bridge was a work of 
reat magnitude, unparallelled in the world. The 
ifficulties that might have to be encountered could 
not be foreseen. It was a work requiring some years 
for its completion, and the fluctuations in the price 
of material and labor could not be anticipated. 
Another uncertain element in the cost of the bridge 
was the interest on all the sums advanced by the 
two cities from time to time, which was to be added 
to the cost, and no one could forecast the amount of 
interest which would thus accumulate by necessary 
delays in the completion of the bridge. The nature 
of the work was such tuat it could not have been 
expected that it could be let by contract. These 
considerations show that it would have been impos- 
sible to estimate in advance the precise or even 
préximate cost of the bridge. And yet if the con- 
tention of the defendant be sound, if the trustees 
had first made an estimate, bringing the cost within 
the sum named, and they or their successors had 
entered upon the construction of the bridge, and if 
it had subsequently, unexpectedly, and unavoidably 
turned out that the cost would exceed that sum by 
a few thousand dollars, the whole expenditure would 
have been unauthorized and illegal, the trustees dis- 
bursing the moneys in good faith would have been 

rsonally liable, and the bridge itself would. have 

en an unlawful structure. 





** A construction reaching such a result eannot be 
the correct oné. The Legislature intended the 
bridge should be completed. The work was of 
such exceptional character that it did not know, and 
no one could know, what it would cost, and hence 
no limit was placed upon its cost. It was probably 
supposed that the $8,000,000 would -be sufficient to 
complete the bridge, and that was the amount ap- 
propriated or «made available for the trustees. It 
was a limit to the amount which they could draw 
fgom the two cities, and was a constant admonitiog 
to them to keep the expenses within that sum. But 
they were to go on with the construction of the 
bridge, and were authorized™to draw that sum if 
needed, and when they had drawn up to that limit, 
they were to stop and await further legislative au- 
thority. The Legislature could then authorize more 
money to be paid by the two cities, or could appro- 
priate sufficient money from the State treasury. The 
proviso was, not that the bridge should not cost 
more than $8,000,000, or that it should not be con- 
structed if it was to cost more, but that the two 
cities should not be called upon to pay more.” 


From the opinion of Judge Folger we extract the 
following, which discloses the substance of his 
views: 


‘¢The two cities ask from the Legislature its per- 
mission to finish the bridge. The Legislature says 
to them: ‘ You together may finish the bridge; you 
pay therefor by your bonds; but the whole amount 
to be paid by you both, for that purpose, shall not 
exceed $8,000,000.’ 

‘To say that this does not restrict the cost, it 
appears to me to rest in names, and not reach things. 
Only these two cities can furnish the bridge; only 
they can pay therefor; yet they can pay no more 
than a sum named. When that sum has been used 
in bridge building, the work must stop. It may 
need more to finish it; but as no moré can be paid . 
out to finish it, it can cost no more. That is to say, 
there is then no lawful power to lay out another 
cent upon it. The force of the act has been spent. 
Who is to say that the Legislature will again give 
power to raise and expend other millions or thou- 
sands? Until the Legislature does give power, no 
more can be raised and expended; and until then 
that structure can never be of any more cost to the 
two cities. Whatever be its stage of progress, use- 
ful or useless, the authorized limit of the cost of it 
has been reached. 

‘When we turn to section 3 of the act of May 
14, 1875, we see that the pith of it is to confer au- 
thority upon the two cities to build the bridge, and 
to issue their bonds to raise the means to meet the 
expense, but with a limit upon that expense which 
need not be more succinctly or more plainly ex- 
pressed than in the language of* the act, ‘ provided, 
however, that the whole amount to be paid by both 
shall not exceed eight millions of dollars.’ The 
amount which they have power to pay must be the 
amount to which they may go in expenditure, and 
the amount to which they may go in expenditure is 
the amount which the work may cost. Though the 
plans may have been made so large by design, or 
ignorance, or mistake, as to be too great for the 
sum authorized; that does not warrant going on 
when the limit has been reached-to which expendi- 
ture may run. The work must stop, and it is for 
the source of power to consider what shall then be 
done. 

‘‘So, when I read the act, by which it is declared 
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that the bridge is to be constructed in the manner 
above indicated, and that the expense thereof shall 
be defrayed by the two cities, and I find it further 
declared, that for such purpose they may be called 
on for yearly payments, but that the whole amount 
shall not exceed $8,000,000, I am unable to repel 
the conviction that the Legislature meant that the 
two cities should carry out ‘such purpose’ by the 
expenditure of not more than that sum; and that 
the amount named is a limit upon ‘such purpose,’ 
as well as upon the liability of the two cities to pay 
for ‘such purpose.’ I think that the language of 
the act, in its restrictive words, applies to all that 
goes before them in the section in which they occur, 
and that ‘expense of construction,’ etc., is as well 
limited by them as the amount to be paid by the 
municipalities, which alone can lawfully construct it. 
The purpose is to conStruct the bridge; for that pur- 
pose the two cities may pay a fixed sum, and no 
more. As no one else may pay, how is more to be 
paid; and if no more can be paid, how can the 
work cost more? It cannot cost more, until the 
Legislature is again applied to and again gives 
power to raise and expend money.” 


Judge Folger meets the argument that the Legis- 
lature contemplated a finished and not an unfinished 
bridge, with the answer that even if so, it contem- 
plated a bridge finished within the limited sum. 
fie also argues, from a r€view of the legislation con- 
cerning the bridge, that it was the legislative inten- 
tion to limit the cost. He characterizes the work as 
a local municipal enterprise, distinguishable from a 
purely public work, in respect to which a’ different 
intention, might be inferred. He concludes that at 
any rate it is proper for a court to decline to issue 
its discretionary writ of mandamus’ to compel that 
which is, to say the least, of doubtful expediency. 

The dissenting opinion is an excellent example of 
judicial reasoning, and, seems to us to commend it- 
self to the legal sense. In our view it would be 
difficult more strongly to express the intention to 
limit the cost. If such was not the intention what 
was the affice of the proviso? The relator says it 
was a sort of conditional proviso, intended to limit 
the amount to be paid unless the work should cost 
more! Judge Earl says it was designed not to limit 
the &st but the amount which the two cities Were 
to be called upon to pay. But as no one but the 
two cities was to pay, were not the cost and the 
amount to be paid synonymous? Ordinarily they 
would be so, and the inference that they are is 
strengthened by the 8mission to provide for the 
event of a deficiency or in the most distant way to 
hint at such an eve&t. Now when the Legislature 
have warranted municipal expenditure for a certain 


purpose to a specified amount, and provided that it ° 


shall not exceed that amount, it is dangerous to as- 
sume that they must have intended to warrant a 
larger expenditure in case the amount provided fails 
to accomplish the purpose. Such forecast of legis- 
lative intention and such d®&counting of legislative 
action are unprecedented. The magnitude, diffi- 
culty, and tediousness of the work, and the imprac- 
ticability of foretelling its cost, seem to us slender 
reasons for disregarding the plain imjunction, ‘‘thus 
far and no further.” Suppose, as is by no means 





impossible, the Legislature should refuse to com- 
plete the bridge ? How could the unnecessary ex- 
penditure of $1,000,000 be justified? It would 
seem a sounder exercise of discretion to suspend the 
work until the Legislature should manifest their in- 
tention. The position of the minority seems the 
stronger upon principles of construction and of pol- 
icy, and we should have voted to let those towers 
settle until the question could be settled by the Leg- 
islature. . 
——______—. 


“THE CLOWN OF THE LAW.” 
RECENT contributor to the JOURNAL has charac- 
terized the jury as “ the clown of the law.” Itis 
constantly, he says, “inventing new and ing®nious 
tricks for the evasion of duty.’’ Accordingly, he pro- 
poses to,do away with the jury, and to erect in its 
place a tribunal of ‘‘ three or five judges, by a majority 
of whom questions of fact as well as of law are to be 
decided.”’ 

We perceive that he hails from Rochester, and we 
presume that he speaks from experience. If he should 
happen to be wrong as to his facts, we shall turn him 
over to those of his peers who compose the jury list of 
the county of Monroe to correct him, or otherwise 
deal with him, as they shall think proper; pausing only, 
for our own part, to say that down in this section of 
the State our juries are not of that kind. 

But our immediate objection is to the substitute 
which Brother Hopkins offers. That tribunal of 
* three or five judges, by a majority of whom questions 
of fact as well as of law are to be decided,’ does not 
entirely satisfy our cravings. 

We trust we are not unduly sensible of the infirmi- 
ties of human nature; nor do we object to vieing, if 
necessary, with some of our brethren of the bar in the 
esteem and reverence we feel for the occupants of the 
bench. On some questions of law the judges are. very 
apt to be right; on others they set one another right 
after awhile, although it takes a course of years and 
costs something to doit. Onthe whole they are a very 
useful body of men—as expounders of the law, which, 
by the way, is now so hedged in by statutes and pre- 
cedents, that our judges can decide about right —ona 
question of /aw—pretty nearly every time, if they 
will only read and study enough, and not bother them- 
selves too much about the ** facts” or the parties in the 
litigation, a performance sometimes designated as de- 
ciding according to the ‘‘ equities” of the case. 

But we object to having any man elected over us to 
decide “‘ facts’’ for us fora term of years. We object 
to a board of three or five such men. ‘ Facts’ have 
proved the ruin and overthrow of more judges than 
were ever slaughtered by hard work or ill-ventilated 
court rooms. ‘Lord Bacon was great enough so long as 
he confined himself to expounding the law. It was not 
until he succumbed to the temptations which beset 
him in the shape of “ facts’? that he became the 
**meanest of mankind.’”’ Jeffries was a good judge 
till he discovered that the necessities of his king re- 
quired him to differ with his juries in their views of 
the facts of certain cases he-tried. Nobody ever ac- 
cused the late lamented Barnard of ignorance of 
the law; and but for the extreme interest he. took in 
the ‘facts’ of certain important* litigations before 
him, he might have been alive and administering the 
law to-day. And finally, even so august a tribunal as 
the late Electoral Commission found the evidence be- 
fore it arrayed exactly in the ratio of its own political 
proclivities! The character of that tribunal is thought 
by some to have gone utterly to pieces on a question 
of fact; while the reputation even of the Supreme 
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Court has not been improved by the severe and un- 
usual strain put upon some of its members on that oc- 
cusion. 

The contributor from Rochester now proposes to 
subject all of our judges to the same kind of strain. We 
respectfully object. We would keep the bench as high 
as possible, in an atmosphere of pure law and out of 
reach of those influences — unconscious, some of them 
— which emanate from too intimate an acquaintance 
with the parties or the “ facts’ of a controversy, théir 
bearings and their results. , Possibly it was some such 
crude notion as this of ours that gave origin to the 
mythological bandage over the eyes of Justice. At all 
events we rather fancy the old conceit. 

Law, like art,,is long and somewhat fixed; while 
“facts” are fleeting, not to say ‘“‘mixed.’’ Law is more 
or less permanent — not so permanent, of course, as we 
hope it will be when our Legislature can content itself 
with@iennial sittings, but sufficiently so to be worth 
studying and mastering asascience. ‘* Facts,’’ in the 
sense in which ‘our Rochester contributor uses that 
word, are as evanescent and protean as the permutations 
of human infirmity. We wish a jury could be allowed in 
every case to determine the facts, so that the court 
should have absolutely nothing to do but to apply to 
them as determined the law as it is laid down. Even 
then the judges would be busy enough. 

Now, without “appealing to the past’? for argu- 
ments in support of trial by jury —an appeal which 
the member from Rochester cautions us ‘ will notean- 
swer’’—we respectfully submit the following fur- 
ther considerations, drawn from strictly modern ex- 
perience: 

1. The jury gives a prompt decision. It is a notorious 
fact that judges who take causes home for decision 
rarely bring them back until an interval of weeks or 
even months has cooled the’controversy and perhaps 
robbed *it of its fruits. The Legislature has found 
this out, for it has enacted (Code, § 1010) that a judge 
must decide a cause within twenty days after its final 
submission; but as it has omitted to provide any ade- 
quate remedy for his neglect to do so, we presume it 
was only intended as an expression of the legislative 
opinion upon a question of judicial propriety. In the 
justices’ courts we fare better; but in the courts of 
record we are absolutely helpless. To waive or be de- 
nied a jury is simply to begin a jotrney the end of 
which no man can discern. Every lawyer in active 
practice can point to half a dozen or more cases in his 
own office in which he and his clients are awaiting 
decision, and have been awaiting it (who knows with 
what sleepless anxiety ?), for weary weeks or molths, 
while the papers submitted lie gathering dust in the 
judge’s desk. The latter may not always be off jun- 
keting for Jis health; he may be a faithful and over- 
worked officer, who is forced to discharge for the 
present the more immediate duties of the Circuit or 
Chambers, and is waiting for the leisure of a quiet day 
in which to read over again the conflicting testimony 
before deciding what seems to his conscientious mind 
a close and perplexing question of fact. 

The evil lies sometimes in the judge, but always in 
the system. If every case were tried before a jury 
and all questions of fact eliminated on the spot, no 
judge could ask a long‘ delay for the consideration of 
the points submitted by-counsel. Our judges are sup- 
posed to know something before mounting the bench, 
and very few of them, we apprehend, would desire in- 
ordinate lengths ,of time in which to decide mere 
questions of law. 

2. These remarks apply of course to equity causes 
and all othér proceedings, as well as to actions at law; 
and to this extent we go with Brother Hopkins. ‘*‘ Why 
should not the surrogate,” he asks, ‘“‘ be assisted by 
twelve good men and true?” Yea, verily, why not? 
The numerous auditors and referees who now “ assist "’ 





that officer might find some fault, but to our mind the 
heirs or devisees would soon become reconciled to the 
change; while it is just possible that certain estates 
which have long fed the lawyers with fees and the 
weeping relatives with hope-deferred, might suddenly 
be “ yanked ”’ out of chancery, to the great comfort of 
the latter. In that case certainly the jury would save 
expense, as well as time, and thus refute directly one 
assertion of our Rochester contributor. On principle 
it would be difficult to find a solitary reason for the 
trial of so-called equity causes without juries. Take 
the ordinary case of a creditor’s bill to set aside an 
alleged fraudulent transfer of property. Usually the 
judgment debtor, his grantee, and his creditor are di- 
rectly at loggerheads, if not in their testimony, at 
least in their inferences as to the character of the *‘ in- 
tent’’ or consideration of the transfer. If the ques- 
tion were one of contributory negligence in an action 
for damages, no court would presume to invade the 
province of the jury in determining it. But because 
the form of relief desired is not strictly in the nature 
of damages, the controversy is deemed to lie beyond 
the scope of twelve ordinary minds! 

8. Another advantage of juries over judges for the 
trial of questions of fact, is that—in large cities at 
least— they do not usually know either the parties or 
their counsel. Something near to strict impartiality 
may, therefore, occasionally be attained. Every young 
lawyer has felt this when called upon to cope with 
some older antagonist long entrenched in the confi- 
dence and esteem of the court, their friendship ce- 
mented perhaps by social & family or political ties. 
Such influences as these are the most dangerous be- 
cause the most subtle and the most penetrating. The 
best of judges are affected by them without kuowing 
it. The Rochester writer takes a lower view of hu- 
man nataire than is necessary. He thinks ‘‘most men 
are bad.’’ We are of the opinion thas’ most men are 
good, if temptation can only be kept out of ‘their way. 
He would multiply the temptations that surround the 
bench. We would reduce them to their lowest terms. 
He says that a juror can be “ bought for afew dol- 
lars,’’ while a judge ‘“‘at least sells himself dearly.” 
On this point, as a question. of fact, we must again 
commend him to the mercies of the citizens of Roch- 
ester, but as for Southern New York we dispute his 
premise. We do not believe that either our judges 
or our jurors are ‘‘for sale;’’ but we do believe that 
the latter areagreat protection to the former. As for 
buying a juror for a “ few dollars,’’ we believe the pur- 
chaser would meét with difficulties in that enterprise. 
First, he would find here a panel so large that he would 
have to buy nearly every man on it in order togmake 
sure that the “‘ right sort of men’’ would be drawn on 
the particular jury totry hiscase. Next, if he omitted 
this precaution and waited until his jury were actually 
impanelled and sworn, the chances are ten to one 
that he could never communicate with one of them 
until after the verdict. If bystretch of good luck he 
should secure his man, he would discover that, what 
with the expense of opening up the avenues of ap- 
proach to him, and the high pri®es New Yorkers are 
apt to set on things generally, his hazardous experi- 
ment has cost him a good deal more than a “few dol- 
lars.”” And finally, the guilty juror would find eleven 
other jurors watching him, and that the utmost power 
of his venality lay in securing a disagreement. The 
final result would be only postponed. On the other 
hand, before a jury of twelve impartial men, as the 
ordinary jury is, strangers to the parties not only, 
but to the counsel and witnesses as well, something 
near the truth is very likely to be, and in practice 
usually, is ascertained. It is a tribunal that “levels 
up” men of high and low degree wonderfully, and 
brings to bear upon the pretensions of the one and the 
humble efforts of the other the crucial tests of non- 
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acquaintance and common sense, In the country 
circuits of course this is not so largely true, but it is 
relatively as true; for there the intimacy andacquaint- 
ance between the bench and the bar, and even between 
the bench and the clientage is usually much greater 
than in the cities. 

But neither in city nor in country do we intimate 
or believe that our judges sell themselves, whether 
‘dearly’ or otherwise. What they occasionally do, 
and what they are in constant danger of doing, is to 
give themselves away—to their friends—and that 
usually without knowing it or intending todo so. It 
is sufficient proof of the soundness of the foregoing 
position that no upright judge who loves the good opin- 
ion of his fellow men, ever tries a questioN of fact 
without reluctance. <A jury is a grateful relief to him. 
To force a judge for fourteen years to decide all ques- 
tions of fact between his neighbors, such as are now 
determined by jufies, would be to raise about his ears 
a hornet’s nest that would make his life a burden to 
him. To divide this responsibility among three or 
five judges would be but palliating the miseries of each. 
The essential beauty of the jury system is that the 
jury is an ever-changing body; the same twelve are 
seldom twice together; the responsibility for a verdict 
is not only divided among all, but is limited to the par- 
ticular case on trial. The game being played, the pack 
is shuffled, and we have a new deal. In no other way 
can absolute independence and purity be preserved. 

4. We have learned in this country that it is well to 
divide power instead of concentrating it. 

The ravages of place And power upon character are 
insidious. 

Few men can enjoy them and yet preserve their 
sweetness of temper. Too great power, or power of 
any kind without checks and limitations, invariably 
becomes tyrannical, supercilious and mischievous. 
Even were our juries such dolts as friend Hopkins 
deems them, we should still be in favor of compelling 
our judges to share with them the power of deciding 
causes. Still another good effect of this division of 
power consists in teaching a certain class of lawyers to 
repress the fawning sycophancy with which they would 
otherwise beslaver the bench. Judges in all ages have 
learned to endure a deal of that sort of thing; but 
juries are apt to “sitdown” onit hard. Thus juries in- 
directly educate the manliness of the bar. 

The encroachments of the bench upon the preroga- 
tives of the jury would form a sufficient subject for a 
separate article. It is sufficient here to call attention 
to the fact already alarmingly common, that a vigor- 
ous judge can and often does practically direct and’con- 
trok the verdict of a jury by bis remarks and expres- 
sions. There is in such cases no remedy for the in- 
jured party, unless the judge has actually been be- 
trayed into some positive instruction to the jury which 
the appellate court will deem bad law. His opinions 
and intimations, although equally operative to work 
mischief, are not deemed legally mischievous. 

The only remedy lies in an extension and re-invig- 
oration of the jury system, and a prohibition against 
judges from expressing any opinion whatever in the 
hearing of a jury upon the facts or merits of a cause. 

And this brings us to the last point we deem it nec- 
essary to meet in the Rochester indictment of the 
American jury. We deny point blank that it is the 
“clown of the law.’”” We deny the right of any per- 
son to sneer at it or satirize or lampoon or caricature 
it. On the other hand, we don’t revere it as an an- 
cient institution of our forefathers, nor do we drop 
into verse over it as the “ palladium of our liberties.” 
In fact we are generally particular what sort of men 
get into any jury of ours. But for downright com- 
mou sense, unsophisticated by too much learning, and 
for that sort of shrewdness which discerns the truth 
hidden in the bowels of a complicated dispute, com- 





mend us to a jury of twelve plain men of affairs. It 
is typical of our democratic institytions, typical and 
also part and parcel of that larger jury before which 
every man is being constantly tried for all of his acts, 
and he may as well bring himself to it first as last. 
They will judge him in the end any how. He may 
humbug a tribunal of “three or five judges” for 
awhile into a false opinion of him, but it is the jury of 
his peers who in the last analysis will make or mar 
him. They will do it out of court, if not allowed to 
do itin court; and he had better have it done in an or- 
derly manner and according to law whenever an occa- 
sion arises. It may enable him to see himself as others 
see him. There is no use in laughing at the jury. 
They are a fair sample of the community at large; and 
as a consequence of the general diffusion of intelli- 
gence nowadays they are constantly becoming better. 
Nor is any thing gained by deriding those lawyers who 
are supposed to know how to talk to juries and to per- 
suade them. Our experience is that those fellows 
have good cases generally and deserve to win. We ad- 
vise brother Hopkins the next time he has areal good 
case to tuke it before a jury. Unless he tries their pa- 
tience with too many ‘“ waves of talk,’’ we predict 
he will win. Of course, if ,hi8 case is dgsperate, he 
had better waive a jury and cultivate the judges, or, 
better still, see if he can’t get a referee appointed. 
EDWARD P. WILDER. 
New York, July 7, 1879. 
———__>—___——— 


POETICAL REPORTING. 


T is a good thing to be a poet; to have the divine 

afflatus. And it is not a bad thing for a lawyer, or . 
at least, a law reporter, to bea poet. To illustrate our 
meaning we refer to Si@te v. Lewis, 19 Kans. 260; S.C., 
27 Am. Rep. 113, the syllabus of which is as follows: 

Where one, being imprisoned* and ‘awaiting trial on 
a criminal charge, escapes, and being re-arrested is 
tried and acquitted of such charge, he cannot main- 
tain such acquittal in bar of an information for such 
escape, under a statute providing for the punishment 
of any person escaping ‘“* before conviction.” 


Now, Mr. Eugene F. Ware, a lawyer, of Fort Scott, 
was so inspired by the case that he burst forth into 
song about it as follows; and any one can see how su- 
perior the poetical is to the prose report: 


IN THE SUPREME Court, STATE OF KANSAS. 


GEORGE LEwIs, appellant, ads. THE STaTE OF KANSAS, 
appellee. 


{Appeal from Atchison county.] 
SYLLABUS: 


Law—Paw; Guilt—Wilt. When up#h thy frame 
the law—places its majestic paw—though in inno- 
cence, or guilt—thou art then required to wilt. 


Statement of Case, by Reporter: 
This defendant, while at large, 
Was arrested on a charge 
Of burglarious intent, 
And direct to jail he went. 
But he somehow felt misused, 
And through prison walls he oozed, 
Aud in some unheard-of shape 
He effected his escape. 


Mark you, now: Again the lawe 
On defendant placed its paw, 
Like a hand of iron mail, 

And resocked him into jail— 
Which said jail, while so qemu, 
He by sockage-tenure held. 


Then the court met, and they ties 
LEwIs up and down each side, 

On the good old-fashioned plan; 
But the jury cleared the man. 
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Now, you think’that this strange case 
Ends‘at just about this place. 
Nay, not se., Again the law 
On defendant placed its paw— 
This time takes him round the cape 
For effecting an escape; 
He, unable to give bail, 
Goes reluctantly to jail. 
LewIls, tried for this last act, 
Makes a special plea of fact: 
*“*Wrongly did they me arrest, 
“As my trial did attest, 
*“* And while rightfully at large, 
“Taken on a wrongful charge, 
*“*T took back from them what they 
“From me wrongly took away.” 
When this special plea was heard, 
Thereupon Tue Stare demurred. 
The defendant then was pained « 
When the court was heard to say 
In acold impassive way— 
“The demurrer is sustained.” 
Back to jail did Lewis go, 
But as liberty was dear, 
He appeals, and now is here 
o reverse the judge below. 
The opinion will contain 
ll the statements that remain. 


Argument, and Brief of Appellant: 

As a matter, sir, of fact, 

Who was injured by our act, 

Any property, or man ?— 

Point it out, sir, if you can. 

Can you seize us when at large 

On a baseless, trumped-up charge; 

And if we escape, then say 

It is crime to get away— 

When we rightfully regained 

What was wrongfully obtained? 

Please-the-court-sir, what is crime? 
What is right, and what is wrong? 
Is our freedom but a song— 

Or the subject of a rhyme? 


Argument, and Brief of Altorney for The State: 
When THe Srartr, that is to say, 
We tuke liberty away— 

When the padlock and the hasp 
Leaves one helpless in our grasp, 
It’s unlawful then that he 

Even dreams of liberty— 
Wicked dreams that may in time 
Grow and ripen into crime— 
Crime of dark and damning shape; 
Then, if he perchance escape, 
Evermore remorse will roll 

O’er his shattered, sin-sick soul. 
Please-the-court-sir, how can we 
Manage people who get free? 


Reply of Appellant: 
Please-the-court-sir, if it’s sin, 
Whe does turpitude begin? 
Opinion of dhe-Court. Per CURIAM: 
We—don’t—make—law. We are bound 
To interpret it as found. 
The defendant broke away; 
When arrested, he should stay. 
This appeal can’t be maintained, 
For the record does not show 
Error in the court below, 
And we nothing can infer, 
Let the judgment be sustained— 
All the justices concur. 
[Note by the Reporter :] 
Of the sheriff—rise and sing, 
“Glory to our earthly king! ’’ 

We are glad that the Kansas reporter had the good 
sense to append Mr. Ware’s report to his own in the 
published volume, and if Mr. Ware will issue a volume 
of his own in this ‘style, we shall take pleasure?in no- 
ticing it, on being furnished with a gratuitous copy. 





PATRIOTIC HORSE LAW. 


\ E have recently come across a brace of queer 
cases in Tennessee, which involve some horse 
law if not “horse sense.” Boyd vy. Fletcher, 12 Heisk. 
649, was an ‘action on promissory notes given on the 
purehase of horses. The opinion is as follows: ‘It 
appears that at the time of the negotiation for the pur- 
chase of the horses for the price of which the notes, 
sued on in this case, were executed, Fletcher*said to 
Boyd, ‘You are to take Confederate money for the 
horses.* If the young men for whom the horses are 
intended are killed early, or the Confederacy fails, you 
need not expect any thing.’ To this Boyd replied: ‘If 
the Confederacy fails, let it all go together. Iam not 
going to the army and feel that I ought to do all I can 
for the Confederate cause.’ This proof supports the 
verdict for the defendant upon this plea of mil debet.”’ 
The syllabus is as follows: “A pagriotic bargain not 
permitted to be repudiated.’”’ It is probable that the 
reporter did not appreciate the reason of the court. 
The other case, McCord v. Dodson, 10 Heisk. 440, was 
an action for the value of a horse. The court said: 
“The horse was taken by defendant during the late 
civil war for service in the army, and under the di- 
rection and order of the commanding officers of de- 
fendant, and was turned over to the use of thearmy, 
and was not shown to have been in the use or posses- 
sion of defendant after he was so taken and turned 
over. Some time subsequently, Cude promised McCord 
he would return or pay for the horse. Upon the fore- 
going facts the Circuit Judge charged the jury, that, if 
defendant was acting under compulsion of his superior 
officers in taking the horse, he would not be liable for 
his value, and that a subsequent verbal promise to re- 
turn him or pay his value would not be binding upon 
him, and no recovery could be had upon such verbal 
promise, for want of sufficient consideration to sup- 
port it. We think the court charged correctly upon 
both these propositions, and affirm the judgment.”’ 
—_- > ——— 
WAGERING CONTRACT— STOCK-GAMBLING. 
SUPREME COURT OF PENNSYLVANIA, MARCH, 1879. 


FAREIRA V. GABELL. 

Notes given by a principal to a stock broker to cover losses in- 
curred by the broker in stock-gambling on the principal’s 
account are void. 

Whether the transactions were bonu fide or wagering is a ques- 
tion of fact for the jury. 

*‘RROR to the Common Pleas No. 2, of Philadel- 

phia county. 

Assumpsit, by John Fareira against George S. Gabell, 
on five promissory notes drawn by the defendant to 
the order of the plaintiff. 

The plaintiff having offered in evidence the notes, 
the defendant set up that, being desirous of operating 
in stocks, he employed the plaintiff, a broker, for that 
purpose. The contracts made through the agency of 
the plaintiff were simply contracts of wager. These 
transactions continued about two years. In July, 1875, 
he gave the plaintiff three of the notes in suit, amount- 
ing to $7,000, as ‘“‘margins on stock contracts,’’ and 
two months later gave the other two notes for $5,000 
for indebtedness then appearing due. 

The evidence for the plaintiff in rebuttal was that in 
a settlement of accounts in November, 1875, there ap- 
peared a balance due the plaintiff from the defendant 
of $14,794.67, which the defendant had admitted to 
be correct; that the defendant not having fulfilled his 
contract, the plaintiff had advanced the money neces- 
sary to cover the defendant’s losses, with his assent, 
and also that in some cases, the stock was actually de- 
livered to the purchasers and sometimes it was not. 
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Hare, P. J., charged the jury as follows: ‘There is 
another aspect of the case to which I will now call 
your attention. Was this a gambling or wagering 
operation which the law does not sanction, and will 
not carry into effect? Now, a wager may be defined 
as a contract in which the parties stipulate that they 
shall gain or lose upon the happening of an uncertain 
event in which they have no interest except that aris- 
ing from the possibility of such gain or loss. 

“This may be illustrated by an example: A and B 
agree, in eonsideration of a premium paid by B, that 
if acertain ship is lost at sea, A shall pay B the value 
of theship. If B has no interest in the ship, it isa 
wagering contract, but if B has an interest, and will 
be loser if the ship is wrecked, it is a coutract of 
indemnity and not a wager. So if two men agree 
that if coffee rises in price, one of them shall paya 
sum of money to the other, it is a wager, if they have 
no other interest in the coffee than that growing out 
of the contingency about which they stipulate. But it 
does not follow that every contract which produces 
such a result is a wager; the question is one of inten- 
tion, as deduced from the facts and circumstances. 

*‘Let us suppose that A agrees with B to buy a 
thousand bushels of wheat, at $2 per bushel, to be de- 
livered and paid for at the end of thirty days. If 
wheat rises in value, A will be a gainer, and if it goes 
lower he will lose, but inasmuch as the apparent object 
of the contract is an actual purchase of the wheat, it 
is not a gaming contract. Nor could such a contract 
be justly regarded as a wager, although-when the time 
for the delivery of the wheat arrived, it was agreed 
that B should, instead of forwarding the wheat to A, 
pay him the damages to which he would be legally en- 
titled for a refusal to deliver; that is to say, the differ- 
ence between the stipulated price and the actual value 
of the wheat at the time fixed for the fulfillment of 
the contract. Such a settlement of the difference 
would not, if there was nothing more, be a sufficient 
ground for inferring that the contract was a gambling 
contract, or contrary to law. But the case would be 
materially different if the evidence, taken as a whole, 
showed that A and B did not really intend to buy and 
sell; that there was no intention on the one hand to 
deliver, or on the other to receive, the wheat, and that 
their real purpose was to make a wager in the form of 
a contract of sale. Hence, if A and B were to deal 
with each other in the way supposed, during a series of 
months or years, and it appeared in evidence that B 
did not, in any single instance, forward the wheat, or 
have it in readiness for delivery, and that when the 
time arrived for the fulfillment of these successive con- 
tracts, they were always settled by the payment of a 
sum of money answering to the rise and fall in price, 
the question would then be one of fact for the jury, 
whether the parties really intended to buy and sell, or 
to make a wager on the price of grain. 

“A like question arises for the consideration of the 
jury in this case, that is to say, whether the intention 
‘was that the defendant should become an actual buyer 
and vender of stocks through the agency of the plain- 
tiff, or whether the plaintiff expressly or impliedly 
agreed to act as the defendant’s agent in gambling 
sales and purchases of stocks, which the defendant had 
not the means to deliver, and which it was no part of 
his intention to receive. If the jury find that the trans- 
action was a gambling one on Gabell’s part, and known 
to be such by Fareira, and that the services and ad- 
vances which constitute the cause of action were made 
and rendered in carrying it into effect, their verdict 
should be for the defendant; and it does not necessa- 
rily vary the legal aspect of the case, that some, or the 
greater number of the persons with whom Fareira 
dealt, on Gabell’s account, were actual buyers and 
sellers, aud did not intend to gamble; although, if such 
be the fact, it may be taken into view by the jury in 





determining the true nature of the contract as between 
Gabell and Fareira. 

‘‘It is, however, contended by the plaintiff's coun- 
sel, that even if these were gambling operations on 
Gabell's part, and so understood by Fareira, he should 
still, in equity and good faith, be paid for the services 
which he rendered as Gabell’s agent, and Gabell can- 
not rely on a fault which was common to both as a de- 
fense; and it is said in support of this proposition, 
that one who lends money, knowing that fhe borrower 
intends to gamble with it, may recover it back. This 
may, perhaps, he true as between such a borrower and 
lender, but I am clearly of opinion that one who 
should undertake to make a bet or wager for another, 
and advance the money staked, would have no right 
of action against his principal in the event of loss; 
and I can see no difference between such a case and 
that of an agent who renders services and expends 
money in conducting any other gambling operation.” 

To this charge the plaintiff excepted, because al- 
though the jury should believe that he had no other 
interest in the contracts than that of his commissions 
as broker, yet the charge was equivalent to a binding 
inetruction to find for the defendant. 

Verdict and judgment for the defendant. The plain- 
tiff took this writ of error, assigning for error the 
charge of the court. 


D. W. Sellersand George W. Biddle (E. Cooper Sharp- 
ley with them) for plaintiff in error, argued that as the 
plaintiff could make out his case irrespective of the 
alleged illegal transaction he could recover, and that 
the defendant would not be allowed to set up the in- 
validity of the consideration. To prevent a recovery 
the very contract sued on must be void or against law. 
The plaintiff's case was perfect when he gave the notes 
in evidence. Swan v. Scott, 118. & R. 155; Telford v. 
Adams, 6 Watts, 433; Lestapies v. Ingraham, 5 Barr, 
81; Thomas v. Brady, 10 id. 169; Fox v. Cash, 1 Jones, 
207; Eyrick v. Hetrick, 1 Harris, 488; Scott v. Duffy, 2 
id. 20; Ex parte Pyke, L. R., 8 Ch. Div. 754. Smith v. 
Bouvier, 20 Sm. 325, was a suit by brokers for money 
laid out in purchase and sale of stocks, and a recov- 
ery was had notwithstanding margins had been de- 
posited. 

T. J. Diehl, contra, contended that the propositions 
of the plaintiff in error were denied in Ham v. Smith, 
5 Week. N. 390. 

THE Court. The questions in this case were fairly 
submitted to the jury in a full and accurate charge by 
the learned president of the court below. The princi- 
ples @nunciated by him we consider as entirely settled 
in Brua’s Appeal, 5 P. F. Smith, 294, and Smith v. 
Bouvier, 20 id. 325. In no view of the charge as a 
whole was it equivalent to a binding instruction for 


the defendant. 
Judgment affirmed. 


DEFENSE OF USURY. 


SUPREME COURT OF WISCONSIN, MAY 24, 1879. 


READY v. KOEBKE, appellants. 


The right to defend on the ground of usury is personal to 
the debtor or his privies, and is not available to one 
standing in the position of a second mortgagee. 


Seer from Circuit Court, Manitowoc County. 


White & Forrest, for appellant. 

Nash & Schmitz, for respondent. 

Coxe, J. The only question presented on this appeal 
is whether in a suit to foreclose a prior mortgage a 
second mortgagee can set up the defense of usury to 
avoid such mortgage. The mortgagor makes no de- 
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fense. And the question is whether the defense of 
usury is so exclusively personal that it cannot be made 
by the second mortgagee. We are not aware that this 
precise question has been before presented to this 
court for decision, though, in Bensley v. Homier, 42 
Wis. 631, a strictly analogous one was passed upon. 
That was an action to foreclose a mortgage which the 
mortgagor did not defend. A junior judgment cred- 
itor of the mortgagor attempted to avail himself of 
the defense of usury to defeat the mortgage. The al- 
leged usuriows contract, in that case, as in this, was 
made under chapter 160, Laws 1859. The chief justice, 
in a very able and most instructive opinion, announced 
the decision of the court, holding that the defense of 
usury was personal to the debtor, his privies in blood 
or estate, or privies to the contract, and that principle 
and the weight of authority were against the right of 
the judgment creditor to set it up as against the mort-* 
gage. The chief justice quotes, with approval, a pas- 
sage from Tyler on Usury, chap. 31, p. 417, in regard to 
the policy of the Statute of Usury, where that author 
says its object is to protect the borrower against the 
oppressive exactions of the lender, and that it is not 
essential to the complete promotion of that object, 
that other persons than the victims of the usurer, or 
persons standing in legal privity with him, should 
have the benefit of the defense. Now, it seems to us, 
that this case falls fully within the doctrine of Bensley 
v. Homier. For there is no solid ground that we can 
see for a distinction in principle between that case and 
this. If a junior judgment creditor of the mortgagor 
stands in no such relation to the original transaction 
as to have the benefit of the defense, it is difficult to 
assign a reason which would give a second mortgagee 
that right. If one cannot attack the prior mortgage 
for usury, why should the other be permitted to do 
it? 

The counsel for the defendant insists that a distine- 
tion exists between the cases, growing out of the dif- 
ferent manner the subsequent lien is created or arises. 
In the case of the mortgage it is created by contract 
with the borrower, while in the case of the judgment 
creditor it arises by operation of law without the act 
of the borrower, and in spite of him. But we do not 
see as this fact would change the case or affect the 
principle upon which the Bensiey case rests. That 
decision goes upon the ground that the defense of 
usury is a personal one, that no one but the party to 
the usurious loan, his heirs, devisees, or personal rep- 
resentatives, can avoid the contract on account of 
usury; that a party who is a stranger to the usurious 
transaction cannot avoid the usurious lien. It istrue, 
there is a class of cases which hold that the purchftser 
generally — not of the mere equity of redemption — of 
property charged with an usurious lien or claim, can 
allege the usury and defeat the claim when the con- 
veyance shows that the vendor conveyed the property, 
discharged of such lien. Newman v. Kershaw, 10 Wis. 
333; Ludington v. Harris, 21 id. 241; Hartley v. Har- 
rison, 24 N. Y. 126; Bullard v. Raynor, 30 id. 197. See 
Chamberlain v. Dempsey, 36 N.Y. 144-149; Williams 
v. Tilt, 36 id. 319. The reason given in some of these 
cases for such a ruling is, that the purchaser, under 
such circumstances, succeeds to all the relations of his 
vendor in respect to the property, and, therefore, nec- 
essarily acquires the right to question the validity of 
the usurious security in protection of his title. But 
whether these decisions rest upon a sound principle, 
and can be reconciled with the well-established rule 
that usury is a personal defense which cannot be set 
up by a stranger to the original transaction, we shall 
not now stop to inquire. It is sufficient, for the dis- 
position of this case, to say that it falls fully within 
the doctrine of Bensley v. Homier, which we think 
lays down the correct rule as to who is entitled to set 
up the defense of usury to avoid a prior lien. It fol- 





‘lows from these views that the judgment of the Cir- 
cuit Court must be affirmed. 
(Taylor, J., takes no part). 
seianipieaediamientctaase 


CONTRACT FOR SALE OF LIQUOR MADE IN 
ONE STATE WITH DELIVERY 
IN ANOTHER. 


SUPREME COURT OF INDIANA, NOV., 1878. 


KeEIweEnrt et al. v. MEYER.* 


An action on account, in this State, for intoxicating liquors 
sold and delivered by the plaintiff, a resident of Wis- 
consin, to the defendant, a resident of Iowa, pursuant 
to a verbal order for the liquors, given by the latter to 
the former, in Iowa, the defendant answered, alleging 
that such sale was made in violation of a statute of 
lowa, prohibiting the sale of intoxicating liquors, a 
copy of which statute was made part of the answer. 
Held, on demurrer, that the answer is sufficient. 

A reply that such sale was also in violation of the statute 
of frauds of Iowa, because not in writing, but that the 
plaintiff had avoided the effect of both of such statutes 
by delivering the goods in Wisconsin, for transporta- 
tion, toa railroad company designated by the parties 
at the time such contract was made, is insufficient on 
demurrer.t 


_ the Dearborn Circuit Court. 


O. B. Liddell, for appellants. 

J. Schwartz, for appellee. 

Perkins, J. Suit by the appellants against the ap- 
pellee, to recover for goods sold and delivered. 

The appellee (defendant below) answered in two 
paragraphs, substantially alike, that the goods sold and 
delivered were intoxicating liquors; that they were 
sold in the town of Connover, in the State of Iowa; 
that there was, before and at the time of said sale,a 
law in Iowa prohibiting the sale of intoxicating liquors 
in said State, setting forth in his answer a copy of the 
law and negativing the fact that they were sold for 
medical, etc., purposes. 

A copy of the law, as we have said, was made part of 
the answer. It forbade the manufacture or sale of 
any intoxicating liquors under a penalty; subjected 
the property to forfeiture, etc., except that they might 
be sold for mechanical, medicinal, etc., purposes. 

The allegations of the answer brought the sale in 
question within the statute, and rendered the answer 
good. 

Reply: 

1. In general denial. 

2. “*And for further reply to the first and second 
paragraphs of defendant’s answer the plaintiffs say 
that they (plaintiffs) live in Milwaukee, in the State of 
Wisconsin, and that the said Emil Keiwert, one of the 
plaintiffs, on the —— day of May, 1866, visited the 
town of Connover, in the State of Iowa, and tooka 
verbal order for a bill of goods from the said defend- 
ant, which is the same as that mentioned in plaintiff's 
complaint, to be sent to defendant, when said plaintiff 
returned to Milwaukee; and plaintiffs say that after- 
ward, on the —— day of -- , 1866, they (plaintiffs) 
shipped by railway, from Milwaukee, Wisconsin, to 
defendant, the goods mentioned in their bill of partic- 
ulars, pursuant to said order made in Connover, Iowa; 
and plaintiffs say that defendant received said mer- 
chandise at Connover, Iowa, and accepted the same, 
ratifying said delivery at Milwaukee, Wisconsin. But 
plaintiffs say, that, at the date of said order or direc- 
tion given by the defendant to Emil Keiwert in the 





* To appear in 67 Ind. Rep. 

+ Compare the decision of the Supreme Judicial Court 
of Massachusetts in Milliken v. Pratt, 19 Alb. Law Jour. 
311.—[Ep. A. L. J. 
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State of Iowa, there was in force a statute for the pre- 
vention of frauds and perjuries, which contains, 
among other provisions, the following, viz.: (Said 
law, or so much thereof as is pertinent, is set out in an 
exhibit marked ‘*‘ A,”’ filed herewith). And plaintiffs 
say, that, by virtue of said statutes, the said sale in the 
State of Iowa was an executory contract, void and 
completed only by delivery to said railway company 
as common carriers in the State of Wisconsin. And 
plaintiffs say there was no memorandum or writing, 
signed by plaintiffs or their authorized agent in the 
State of Iowa, of said bargain or sale, and no part of 
the purchase-money paid or part of the property deliv- 
ered in said State of Iowa at the time of meeting 
in said State of Iowa by plaintiffs and defendant. 

“And for further reply to first and second para- 
graphs of defendant’s answer, plaintiffs say, that, on 
the 10th day of May, 1876, one of the plaintiffs, Emil 
Keiwert, in the State of Iowa, took an order from de- 
fendant to send him, defendant, from Milwaukee, 
Wisconsin, by the Milwaukee and Prairie Du Chien 
Railroad Company, the goods mentioned in plaintiffs’ 
complaint, and that, in pursuance of said order of de- 
fendant, plaintiffs delivered said stock of merchandise 
to said railway company, which delivery was ratified 
by defendant by acceptance of said goods from suid 
railway company in the State of Wisconsin; and plain- 
tiffs further say, that, at said date, there was in force, 
in said State of Iowa, to prevent frauds and perjuries, 
a statute which, among others, contained the follow- 
ing provisions, viz.: (Said act, or so much thereof as is 
pertinent, is set out in an exhibit marked ‘A,’ filed 
herewith.) And plaintiffs say, in the meeting in said 
State of Iowa by Emil Keiwert and defendant, there 
was no memorandum or writing, signed by plaintiffs 
or their authorized agent, of said contract, and that 
no part of said property was delivered, and no part of 
the purchase-money paid, until said delivery of said 
goods to said railway company in the State of Wiscon- 
sin.” 

‘“* EXHIBIT A. 
* * * * * a * 

“Sec. 4006. Except when otherwise specially pro- 
vided, no evidence of any of the contracts enumerated 
in the next succeeding section is competent unless it 
be in writing and signed by the party charged or by 
his lawfully authorized agent. 

** Sec. 4007. Such contracts embrace: 

1. Those in relation to the sale of personal prop- 
erty when no part of the property is delivered and no 
part of the price is paid.’’ Revision 1860, p. 691. 

A demurrer to the second and third paragraphs of 
the reply was sustained, and exception entered. The 
plaintiffs withdrew the first paragraph thereof, and 
elected to stand upon the rulings upon demurrer, and 
the defendant had judgment. 

The parol contract for the sale of the liquors in 
question was clearly an Iowa contract. It was a final 
contract. Both parties to it had power to make it 
such. Keiwert, one of the plaintiffs, went from Mil- 
waukee to Iowa to solicit the contract. The first 
proposition will be presumed, in the absence of any 
thing showing the contrary, to have been made by 
him, for the sale of the liquors. It was accepted by 
Meyer, the appellee. The contract was closed in Iowa. 
Tegler v. Shipman, 33 Iowa, 194; S. C.,11 Am. Rep. 118. 
See Territt v. Bartlett, 21 Vt. 184; The State v. Com- 
ings, 28 Vt. 508. 

It might have been different had the verbal proposi- 
tion or order for the g6ods been sent from Meyer to, 
and been accepted by, the vendors in Wisconsin. In 
Kling v. Fries, 33 Mich. 275, where the agent of a firm 
of wholesale liquor dealers in Ohio solicited and ob- 
tained an order for liquors from a retail dealer in 
Michigan, to be sent by said agent to the wholesale 





dealers in Ohio for acceptance, and it was by them ac- 
cepted in Ohio, this was held to be an Ohio contract. 

“It was suggested on the argument that, as the 
agreement was for the purchase of goods to the 
amount of more than fifty dollars, it was void under 
the statute of frauds for want of writing, and conse- 
quently did not take effect as an agreement until acted 
upon by the delivery of the goods to a carrier in Ohio. 
But if we assume the original invalidity of the agree- 
ment in this State on this ground, it cannot, we think, 
help the vendors. If void originally it would not be- 
come binding upon the purchaser until he should do 
something in ratification of it, and it does not appear 
that any thing further was done by him until the liq- 
uors were received in this State. His void order could 
not make any carrier to whom the vendors should see 
fit to deliver the goods his agent.’’ Cooley, C. J., in 
Webber v. Howe, 36 Mich. 150; 8. C., 24 Am. Rep. 590. 
And the acceptance of the goods by the purchaser in 
Iowa could not, upon the facts in this case, relate back 
to their shipment in Milwaukee so as to make a Wis- 
consin contract. In this case, as was the fact in Webber 
v. Howe, supra, the order was taken by the principal, 
and the contract was complete, in Iowa. 

In the case of Kling v. Fries, supra, the order was 
taken by an agent of the vendor, subject to the ac- 
ceptance or rejection of the latter, so that the contract 
was not consummated till acceptance by the vendor, 
in Ohio. That acceptance made it an Ohio contract. 

It is suggested further, that, as the goods were de- 
livered in Milwaukee, Wisconsin, to a carrier desig- 
nated by the purchaser, this was an acceptance of the 
goods in Wisconsin and an execution of the contract 
in that State. This might have been so had the con- 
tract not been void by the statute of frauds. But the 
law is, that such delivery does not operate to take a 
contract, void by the statute of frauds, out of the stat- 
ute. The void contract or order for the goods does 
not constitute an acceptance of them by the vendee, 
thereby validating the contract. Nor does the designa- 
tion of a carrier in such void contract or order clothe 
him with power to make such acceptance for the ven- 
dee. The vendor, being chargeable in law with knowl- 
edge of the invalidity of such contract or order, who 
delivers the goods to the carrier upon it, takes the risk 
of their acceptance by the vendee on arrival. 

In Krulder v. Ellison, 47 N. Y. 36; 8.C., 7 Am. Rep. 
402, itis said: ‘* Where the contract of purchase and 
sale is not valid or complete by reason of the statute 
of frauds, the goods being over the value of £10, and 
the title, therefore, still vests in the consignor, though 
the goods have been delivered to the carrier, no ac- 
ceptance, and all still vesting [resting?] in parol, the 
action must be brought by the consignor. Coombs v. 
The Br. & Ex. R. Co., 3 Hurl. & Nor. 510. But all the 
judges, in delivering opinions, admitted the rule to be 
that the consignee must have brought the action had 
the order been in writing, and the sale valid. The 
question was whether the property passed to the ven- 
dee. If it did, he must sue.” 

In Allard v. Greasert, 61 N. Y.1, it is expressly de- 
cided, that a delivery to a specified carrier does not 
constitute an acceptance by the vendee, and will not 
take the contract out of the statute. There being no 
valid contract at the time of the delivery, the carrier, 
in such case, has no power to bind the vendee by an 
acceptance of the goods; though it is held that a ven- 
dee may accept before delivery. Cross v. O'Donnell, 
44 N. Y. 661; S. C., 4 Am. Rep. 721. As if a subse- 
quent buyer examines and selects particular articles of 
goods, and afterward sends a'legal, valid order for those 
selected articles. 

In Johnson v. Cuttle, 105 Mass. 447; 8. C., 7 Am. Rep. 
545, the court uses this language: 

“Mere delivery is not sufficient; there must be 
unequivocal proof of an acceptance and receipt by 
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him” (the buyer). ‘‘Such acceptance and receipt may 
indeed be through an authorized agent. But acom- 
mon carrier (whether selected by the seller or by the 
buyer), to whom the goods are intrusted without 
express instructions to do any thing but to carry and 
deliver them to the buyer, is no more than an agent to 
carry and deliver the goods, and has no implied au- 
thority to do the acts required to constitute an accept- 
ance and receipt on the part of the buyer and to take 
the case out of the statute of frauds. Snow v. Warner, 
10 Mete. 132; Frostburg Mining Co. v. New England 
Glass Co., 9 Cush. 115; Boardman v. Spooner, 13 Allen, 
553; Quintard v. Bacon, 99 Mass. 185; Norman v. Phil- 
lips, 14 M. & W. 277; Nicholson v. Bower, 1 El. & El. 
172." Caulkins v. Hellman, 47 N. Y. 449; 8. C., Am. 
Rep. 461. See Hausman v. Nye, 62 Ind. 485. 

An examination of the authorities satisfies us that 
the decision in the cause below was right, and should 


be affirmed. 
Affirmed, with costs. 


NEW YORK COURT OF APPEALS ABSTRACT. 

ACTION TO ENFORCE RESULTING TRUST — RECEIVER. 
—Action by supplementary receiver to enforce a trust 
resulting under section 52 of the statute of trusts. 
Wetherby conveyed to defendant, William Sutcliffe, a 
lot, upon which a malt house was subsequently built, 
the consideration being paid by Henry C. Sutcliffe, the 
judgment debtor, and the conveyance taken in the 
name of his son to defraud Ferris, who had a suit 
pending against Henry, and afterward got the judg- 
ment in question. The malt house was mainly paid for 


by Henry. The complaint asked to have the judgment 
declared alien on the lot, and to charge it to the ex- 
tent of the moneys paid by Henry for the malt house. 


The trial court found that the transaction was fraudu- 
lent as to the original purchase, but there was no ex- 
press finding of fraud in respect to the erection of the 
malt house. Held, that the action could not be main- 
tained. On the findings the money put by the judg- 
ment into the malt house could not be reached, be- 
cause it did not appear to have been fraudulently in- 
vested. It nfay have been the subject of a legitimate 
contract with his son. As to the money paid for the 
land, the receiver could not enforce the statutory trust. 
The statute vested the title in the alienee subject only 
toa resulting trust in favor of creditors. The judgment 
debtor had no interest, legal or equitable, in the land 
which can be sold on execution, or which comes to the 
creditor through the debtor. Garfield v. Hartmaker, 
15 N. Y. 475. The trust results directly to the creditor 
and can be enforced only by him. The receiver is 
vested with nothing but the debtor’s rights and prop- 
erty. He may maintain an action to set aside a fraud- 
ulent transfer by the debtor; Porter ,.v. Williams, 5 
Seld. 142; Laws of 1858, chap. 314; because property 
so transferred is still the debtor's property. The re- 
ceiver is the representative of the creditor for this 
purpose. Bostwick v. Weuch, 40 N. Y. 383. Not soin 
respect to resulting trusts. The judgment is not in 
law or in equity a lien on the land. The creditor’s 
interest as cestui que trust does not pass to the re- 
ceiver. The creditor, after exhausting legal remedies, 
can proceed directly to enforce the trust. Wood v. 
Robinson, 22 N. Y. 566; McCartney v. Bostwick, 32 
How. 59; Ocean Bank v. Olcott, 46 N. Y.12. Judg- 
ment reversed and new trial ordered. Underwood v. 
Sutcliff. Opinion by Andrews, J. 
[Decided April 15, 1879.) 
ARREST—NON-IMPRISONMENT ACT.—The plaintiff, as 
supplementary receiver, sued to recover moneys placed 
in the hands of defendant Lane, as chamberlain of 
New York, to the credit of the action, resulting from 
an action in favor of defendant Hiler, and paid by 





Lane to defendant Dusenbury as trustee, in violation 
of an injunction against payment to Hiler, the com- 
plaint charging a fraudulent conspiracy. The plaintiff 
got judgment, and applied for a warrant of arrest of 
Dusenbury under the non-imprisonment act of 1831. 
Held, that the warrant could not issue. The act sub- 
stitutes the warrant for execution on judgments 
founded on contracts, express or implied, but prohibits 
the issuing of the warrant unless evidence is adduced 
of “‘adebt on demand due to the plaintiff from the 
defendant,” ete. This is not a case of contract or 
damages for breach of contract. The complaint al- 
leges a tort, the obtaining the money without right or 
title, in disobedience of injunction, by fraud and im- 
position. The statute contemplates only cuntracts, 
express or implied, arising from agreement of minds 
or from circumstances which make it just to imply an 
agreement of minds. This action was to recover the 
fund on the ground of its unlawful appropriation or 
conversion by defendant, showing misfeasance or mal- 
feasance on his part rather than a contract. The case 
of an implied contract arising from wrongful direct 
dealings between the parties, such as wrongfully ob- 
taining money, or selling one commodity for another, 
distinguished. Order reversed and order vacated. 
The People ex rel. Dusenbury v. Spier. Opinion by 
Danforth, J. 

(Decided April 25, 1879.] 

ASSESSMENT — PROCEEDING TO VACATE AFTER PAY- 
MENT.—The object of an application to vacate an as- 
sessment under Laws of 1858, chap. 338, § 2, is to re- 
move the lien thereby created. But the statute is only 
applicable when the lien actually exists. When the 
assessment has been paid before the application, there 
is nothing upon which the order of the court can 
operate. Peyser v. Mayor, 70 N. Y. 497, distinguished, 
on the ground that it was an action to recover moneys 
paid on an assessment subsequently set aside. Order 
affirmed. In the Matter of the Petition of Santiago 
Lima to vacate an assessment. Opinion per Curiam. 
[Decided April 25, 1879.] 

CONTRACT—CONDITIONAL ACCEPTANCE—EVIDENCE 
—JURISDICTION.—Action for price of manufacture of 
amachine for nicking and shaving machine screws, a 
center shaft for the same, extra dies, pump and pipe. 
Defense, that the articles were part of one complete 
and indivisible contract; that the machine was ac- 
cepted on condition that it was not to be paid for un- 
less of proper manufacture and capacity; that on be- 
ing tested it proved imperfect and improperly con- 
structed and useless; and a counter-claim for testing 
it. The referee found for defendant as to the nature 
of the contract and the imperfection of the machine, 
but gave judgment for the shaft, dies, etc., and denied 
the counter-claim. It appearing that these extra arti- 
cles were ordered subsequently to and separately from 
the machine, there was no error in the finding that 
they did nof form part of it and were not embraced by 
the original contract. As these articles were necessary 
to test the machine, the defendant was liable for the 
price of them if it was part of the contract that the de- 
fendant should test it. There was no error in the 
finding that the testing of the machine was to be at 
the expense of the defendant, the machine being ex- 
perimental, forwarded to defendant’s factory for the 
purpose of being tested, and the tests extending over 
some months. The plaintiff's request that the defend- 
ant should continue the tests, did not alter the case, 
as he was under no obligation to do so after it proved 
a failure. Neither the contractnor the fact that plain- 
tiff knew the machine was designed for certain work 
imported a warranty. Bartlett v. Hoppock, 34 N. Y. 
118. The counter-claim cannot be supported by the 
proof of plaintiff's culpable negligence and want of 
skill in constructing the machine, the contract not be- 
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ing absolute and the machine being experimental. The 


referee did not err in excluding evidence of a witness’ 
understanding of a conversation. Tffe point that the 
referee resided out of the jurisdiction of the court is 
unavailing, it not appearing that the decision and re- 
port was not made within the jurisdiction. Judgment 
affirmed. Blake v. Lyon & Fellow Manufacturing Co. 
Opinion by Miller, J. 

: [Decided June 10, 1879.] 


EMINENT DOMAIN — RAILWAY COMPANY — STREETS 
AND DOCKS — PROSPECTIVE NECESSITY.— Proceedings 
to acquire land in the city of New York for the pur- 
poses of a railroad company. The owner of the soil 
objected that the premises were intersected by streets 
and avenues, without the control of which the plans 
of petitioners could not be carried out, and that the 
order of condemnation did not give them such con- 
trol, but was expressly made subject to the rights of 
the city. Held, that the objection was untenable. 
The right to the use of the streets might be afterward 
acquired. There is norule requiring that when the 
acquisition of different rights is essential, one should 
precede the other or that both should be acquired at 
once. Laws of 1876, chap. 198, sec. 2, has no applica- 
tion, but applies only to proceedings to acquire land 
for a roadway, as authorized by Laws of 1854, chap. 282, 
sec. 4, distinct from proceedings to acquire land for 
purposes of the incorporation, under Laws of 1850, ch. 
140, sec. 13. By chapter 237 of Laws of 1869, streets in 
a city or village may be taken by a corporation for the 
construction of the road, as provided in section 28, 
sub. 5, of the Law of 1850. The present proceeding is 
under section 14, upon personal notice. The act of 
1876, ch. 198, sec. 2, requires publication, and applies 
only when owners of adjoining lands have the fee, and 
this right is sought to be extinguished. ‘Title to the 
streets could not be extinguished nor acquired, as they 
are held for public use. People v. Kerr, 27 N. Y. 188; 
Towle v. Remsen, 70 N. Y. 303; Laws of 1865, 551. 
The grants of lands under water, being subject to the 
condition that they shall remain public streets forever, 
the grantees have no interest to be protected, as the 
petitioner’s acquisition would be subject to the provis- 
ions of such grants. The proceeding is not for a change 
of terminus, requiring consent of two-thirds of the 
common council, by Laws of 1876, ch. 77, but merely 
for the acquisition of increased facilities. But at all 
events there is no necessity first to obtain such con- 
sent. The right of the adjacent land-owner may be 
first adjudicated without reference to the rights of the 
city. The right of eminent domain does not embrace 
property already dedicated to public use. Matter of 
B. & A. R. R. Co., 53 N, Y. 574; Matter of City of 
Buffalo, 68 id. 168; Matter of Water Commissioners, 66 
id. 413. But this rule does not prohibit railroad cor- 
porations from acquiring a right in public streets. 
Such a prohibition would be embarrassing to the trans- 
portation of the products of the country and detri- 
mental to public interests. The public use of the 
streets may be lawfully circumscribed by the partial 
use of the same by the railway and its purposes. The 
same principle applies to the use of the water front 
and the adjacent lands under water. TTle petitioners 
can acquire the use of the bulkhead lying between the 
piers. The piers are mere extensions of the street and 
the title to thent is in the city for public use. Marshall 
v. Guion, 11 N. Y. 461; Taylor v. Atlantic Mut. Ins. 
Co., 87 id, 275; Railway v. Briggs, id. 256; Com’r of 
Pilots v. Clark, 33 id. 251; People v. Lambier, 5 Den. 9. 
The question of the exclusive use of the piers is not 
before the court. The railway company may acquire 
land for necessary additional piers. The objection, 
that land under water cannot be considered land 
within the meaning of the law for such proceedings, is 
untenable. Such a rule would be prohibitorg and em- 





barrassing. Piers, wharves, and docks are as essential 
to railway purposes as other facilities. The R. & S. R. 
R. Co. v. Davis, 45 N. Y. 187, distinguished, on the 
ground that the purposes contemplated then were 
speculative; The N. Y.& H.R. R. R. Co. v. Kip, 46 
N. Y. 546; The People v. Vanderbilt, 28 id. 396, dis- 
tinguished. It is not intended to hold that an exclu- 
sive right to use streets, avenues, piers and wharves 
may be acquired. The objection that the storing of 
property is one of the objects for which the acquisi- 
tion of the land is sought, is unavailing. A place for 
temporary deposit or storage of freight is necessary 
and proper. InreN. Y. C. & H. R. R. R. Co. v. Kip, 
46 N. Y. 552, 553; Redmond y. L., N. Y. & P. S. Co., 46 
id. 578; McAndrew vy. Whitlock, 52 id. 40. Nor is there 
any legal objection to the use for such temporary stor- 
age of elevators now belonging to the company, under 
acontract with the Produce Exchange, intended to 
facilitate the transfer of grain, and to enable thé’com- 
pany to compete with other lines of transportation 
and thus prevent an unnatural diversion of commerce 
to other centers of trade to the detriment of the com- 
pany’s terminus. There is no objection to the com- 
pany’s receiving freight for delivery to steamers and 
vessels rather than other lines of railway. Such enter- 
prise is legitimate and commendable, the petitioners 
having no interest in the shipping freight or lighterage. 
The only limit to the power to acquire land in such 
proceedings is the reasonable necessity of the corpora- 
tion in the discharge of its public duty. Where the 
necessity exists and a reasonable discretion is exer- 
cised, the courts will not interfere. The company now 
have a depot extending from Fifty-ninth to Sixty-fifth 
streets, between its roadyvay and the Hudson river, 
comprising docks mostly under water. The evidence 
showing that greater facilities are needed, and that 
the present have been rendered insufficient by the in- 
crease of business, the determination that the area of 
land now proposed to be taken is necessary will not be 
reviewed on the ground that it is against the weight of 
evidence. Nor will the fact that the proposed area is 
demanded partly with reference to prospective in- 
crease rather than to present need be allowed to avail, 
when the prospective increase is reasonably certain, 
from experieuce of the past, to occur immediately. 
The erection of piers being within the exclusive 
control of the dock department, the owner of the 
upland has no right to object to the increase of their 
number, nor to urge that the present number is ade- 
quate. The evidence showing that all the‘hrea pro- 
posed is reasonably likely to be necessary, no portion 
thereof will be disallowed in the absence of any reason 
for special discrimination. The river front asked for 
being in proportion to the area of territory;>demanded, 
and to the apparent needs of a great thoroughfare ter- 
minating at the largest city on the continent, will not 
be deemed excefive, although very much extended. 
The fact of the present low value of the real estate 
sought to be taken in comparison with former or pro- 
spective prices, cannot be considered in the absence of 
evidence of want of good faith in making the ap- 
plication. Order affirmed. Jn the Matter of the Ap- 
plication of the New York Central and Hudson River ~ 
R.R. Co. Opinion by Miller, J. Earl and Rapallo, 
JJ., concur, Church, C.J., in result; Danforth, Fol- 
ger, and Andrews, JJ., dissent. 
[Decided May 20, 1879.] 
———_>___—— 

BUFFALO SUPERIOR COURT ABSTRACT. 

ASSIGNMENT, EQUITABLE— WHAT IS NOT. —An 
order from a creditor to his debtor requesting him to 
deliver to a person therein named goods to the amount 
of a sum specified (being the amount of the debt), and 
to charge the same to his account, does not operate as 
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an equitable assignment of the debt, and a mere ac- 
ceptauce and promise by the debtor to comply with the 
terms of the order, being made without any new con- 
sideration, imposes no vew or additional liability upon 
him, either to the creditor or to the third party. Ford 
v. Adams, 2 Barb. 349. Mere intention of the creditor 
that the order should operate as an assignment will 
not make it so. Hutter v. Ellwanger, 4 Lans. 13. 
Reid v. Pryor. Opinion by Beckwith, J. 

COLLATERAL SECURITY — LIABILITY OF CREDITOR 
FOR LOSS OF — BANKS.—A creditor who receives from 
his debtor the promissory note of a third party, past 
due, as collateral security for the payment of the debt, 
is bound to the exercise of such diligence as is required 
of a bailee for hire, or of an agent or attorney em- 
ployed to collect a claim, and is liable to the debtor for 
any loss or deterioration in the value of the security 
which may occur or result through his neglect to en- 
force the collection of the paper with proper diligence. 
And it makes no difference in the application of this 
principle, that the maker of a note so pledged as secu- 
rity to a bank was also the president of the bank, and 
that the note was delivered to him personally. G. was 
the president of a banking corporation, and had the 
sole and exclusive control and management of its 
financial affairs, and, being individually indebted to 
defendant upon a promissory note, he proposed that 
defendant sbould make his promissory note payable to 
the bank; that the bank should discount it and take 
his (G.’s) note as collateral security for its payment. 
Defendant accordingly made his note; it was dis- 
counted by the bank and the proceeds paid to him, 
who, at the same time, deliyered to G., as president of 
the bank, his said note to defendant, to hold as collat- 
eral security. Defendant never paid his note, and was 
not requested to pay it until after the plaintiff was ap- 
pointed receiver of the bank. .Defendant often re- 
quested G. to pay his note, but he neglected so to do, 
and said that defendant had nothing to do with it, 
that the bank would take care of it. At the time de- 
fendant’s note was discounted and long after it be- 
came due, G. was perfectly solvent, but afterward 
became wholly insolvent. Held, that the bank was 
negligent in not enforcing the collection of G.’s note, 
and was liable to defendant for its value. Ex parte 
Mur®, 2 Cox, 63; Wakeman v. Gowdy, 10 Bosw. 208; 
Buckingham v. Payne, 86 Barb. 81; Hoard v. Gardner, 
6 Seld. 26) ; Smith v. Miller, 43 N. Y. 174; Lawrence v. 
McCalmert, 2 How. (U.S.) 426; Kephart v. Butcher, 
17 Iowa, 240. Huzard vy. Wells. Opinion by Smith, J. 

CONVEYANCE OF PROPERTY HELD ADVERSELY. — 
Where owners of adjoining lands claim under a com- 
mon source of title, and one party, through mistake as 
to the location of the boundary between the two lots, 
enters upon and takes possession of a portion of theland 
belonging to the other, claiming and supposing that such 
portion is within the boundary of his own lot, he does 
not “claim under a title adverse to that of the" other 
party, so as to render void a conveyance by the latter 
of the land in dispute. Code, § 111; Crary v. Good- 
man, 22 N. Y. 171; Halles v. Bell, 53 Barb. 247. Gor- 
man v. Birmingham. Opinion by Smith, J. 


COMMISSIONERS OF HIGHWAYS — PLEDGEE OF TOLLS 
MAY SUE THEREFOR.— Commissioners of highways, 
being authorized to borrow money and to pledge the 
prospective tolls of the road for the payment thereof 
(Laws 1865, chap. 525), entered into an agreement with 
the lender, by which he was to take possession of the 

* road, erect gates and toll-houses, appoint gate-keepers, 
collect and receive all the tolls, and apply the same, 
first, to the expense of keeping the road in repair, 
and, second, to the payment of the sum loaned, with 
interest. Provision was made for an annual account- 
ing and settlement between the parties. This agree- 





ment was carried into effect. The lender was also ap- 
pointed superintendent of the road. While this agree- 
ment continued in force, the pledgee gave credit to 
defendant for tolls, and assigned the claim therefor to 
plaintiff. Held, that the pledgee was the real party in 
interest, and could have maintained the action in his 
own name, and that the claim was assignable. Chap- 
man y. Brooks, 31 N. Y. 75; Nelson v. Eafon, 26 id. 
413; Wheeler v. Newbould, 16 id. 392; Flagg v. Mun- 
ger, 9 id. 483, 492. Long v. Fox. Opinions by Smith 
and Beckwith, JJ. 

FIRE INSURANCE — VACANCY OF PREMISES.—A pol- 
icy of insurance’contained the condition that if the 
premises ‘‘ should become vacant and unoccupied and 
so remain with the knowledge of the assured, without 
notice to and consent of this company, this policy 
shall be void.’’ The premises were vacant and unoccu- 
pied at the time of the issuing of the policy, and so re- 
mdined, to plaintiff's knowledge, till the destruction 
of the premises by fire, whick occurred about twenty- 
two days thereafter. The policy contained no warranty 
that the premises were occupied, and it is assumed 
there was no representation to that effect. Held, that 
the assured could uot recdver Short v. Home Ins. Co. 
Opinion by Sheldon, C. J.; Beckwith, J., dissenting. 

GUARANTY — NOTICE OF ACCEPTANCE.— Notice of 
the acceptance of an absolute guaranty is not neces- 
sary unless it be made a condition of the guaranty. 
When the guarantee acts on the faith of the guaranty 
and performs the condition upon which the promise is 
made, the promise attaches to the consideration so 
performed and renders the guarantor liable. Whitney 
v. Groat, 24 Wend. 82; Smith v. Dann, 6 Hill, 543; 
Union Bank v. Coster, 3 Comst. 204; White v. Baxter, 
TIN. Y. 254. Pennsylvania Coal Co. v. Blake. Opin- 
ion by Smith, J. 

MORTGAGE — FORECLOSURE — SURPLUS MONEYS — 
HUSBAND AND WIFE.— Where husband and wife own 
land in common, and mortgage it to secure a loan to 
the husband, she becomes his surety for the payment 
of the mortgage debt to the extent of her one-half of 
the mortgaged premises; and, therefore, upon a fore- 
closure of the mortgage and the sale of the whole of the 
premises to satisfy the debt, she is entitled fo be paid 
from the surplus arising upon such sale a sum equal to 
one-half of the gross proceeds of the sale, before any 
part of such surplus is paid to her husband. And her 
assignees or grantees succeed to her rights. Fitch v. 
Cotheal, 2 Sandf. Ch. 29; Loomer v. Wheelwright, 3 
id. 195; Van Horn v. Everson, 13 Barb. 526; Vastie v. 
Underwood, 18 id. 561; Smith v. Townsend, 25 N. Y. 
479; Bank of Albion v. Burns, 46 id. 170. The fact 
that the husband used and applied the money so loaned 
to the payment and discharge of a previous mortgage 
upon the premises, executed by both when the wife 
was the sole owner thereof, does not take the case out 
of this principle, where it appears that this mortgage 
was also given a3 security fora loan to her husband. 
When he paid that debt he simply discharged his own 
equitable obligation, and created no claim against her 
or her estate. Where the wife had paid one-half of 
the taxes, and relieved her half of the premises from 
the lien created by them, and the premises were sold 
subject to the taxes unpaid, held, that the amount so 
paid should be refunded from the surplus proceeds of 
the sale. Her half of the premises, ‘relieved of the 
taxes, was worth more than her husband's half incum- 
bered by them, to the amount of the tax -liens, and 
would, of course, sell foreas much more, and, on a sale 
of the whole of the premises, the proceeds would be 
enhanced by so much. She would, therefore, be enti- 
tled to so much more of the surplus proceeds of the 
sale as the value of her half exceeds the, value of his 
half. Erie County Savings Bunk v. Roop. Opinion by 
Smith, J? 
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MUNICIPAL CHARTER — PRESENTMENT OF CLAIM TO 
couNcIL. — A provision in acity charter, that no action 
to recover or enforce a claim against the city shall be 
brought until the expiration of forty days after it shall 
have been presented to the common council, is a con- 
dition precedent to the right to maintain an action, 
and the plaintiff must aver and prove a compliance 
with the provision, even though the council has ap- 
proved the report of a committee adverse to the claim. 
Miller v. Buffalo, 1 Sheld. 490. Murphy v. Buffalo. 
Opinion by Smith, J. 


MUNICIPAL CORPORATTONS—CONSTRUCTION OF CHAR- 
TER—DIFFERENCE BETWEEN ‘‘ WORKING” AND “‘ RE- 
PAIRING ’’ STREETS.—A city charter provided, that the 
city may lay out, enlarge and alter public streets (§ 1); 
that the grade of the streets shall be established and 
described, and the description of such grade and of all 
alterations thereof shall be recorded by the city clerk, 
but ‘no street shall be worked until the grade thereof 
is established and recorded” (§ 2). “It may cause 
streets and alleys to be openedy levelled, graded, re- 
paired,” ete. (§ 6). Held, that the restriction as to 
“working’’ a street has exclusive reference to those 
streets which should be laid out, enlarged or altered 
under the power eonferred by section 1; that the power 
to repair is applicable, not only to streets laid out un- 
der that section, but also to those which for many 
years, and before those sections had teen enacted, 
had been used as public highways and legally estab- 
lished as such, either by dedication, long user, or other- 
wise. The word *‘ worked,’’ as here used, has a spe- 
cific meaning, and refers to those operations which 
usually follow upon the laying out of a new street, and 
which consist of throwing up and fitting the carriage- 
way for travel, opening ditches, laying a sidewalk, ete. 
But when a street has been long in use as a public 
highway, but from continual wear, or other causes, 
has become unfit for safe and convenient travel, we say 
it must be repaired not worked. It is the duty of the 
city to keep its streets in ordinary repair and safe for 
travel. Read v. Buffalo. Opinion by Smith, J. 


STATUTE OF FRAUDS — SALE OF GROWING FRUIT.— 
A contract for the sale of all the growing fruit in a 
certain orchard, the vendor to pick the fruit and de- 
liver it in barrels to be furnished by the vendee, at a 
certain price per barrel, is not a contract for the sale 
of an interest in land, within the statute of frauds. 
Killmore v. Howlett, 48 N. Y. 569. Brown v, Stanclift. 
Opinion by Smith, J. 
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IOWA SUPREME COURT ABSTRACT. 
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APRIL TERM, 1879. 


B BOND — EXONERATION OF SURETY.—It is the 
duty of the bail to arrest and deliver up his principal in 
order to exonerate him. Under the Code, §§ 4593, 
4594, the bail at any time before forfeiture may arrest 
and surrender the party to the sheriff upon producing 
him with copy of the bond. These statutes do not im- 
pose on the sheriff the duty of arrest. His duty is to 
receive and detaim in custody the party delivered to 
him. Sttte v. Kramer. Opinion by Beck,C. J. 


—— OFFER TO SURRENDER.—It is within the sound 
discretion of the court, when the bail offers to surren- 
der his principal at the trial, to order said principal 
into custody, and when the court below does not, this 
court cannot presume that discretion was abused. Ib. 


—— NEGLIGENCE — NON-FEASANCE.—The neglect of 
the sheriff to perform his duty is no excuse, nor can it 
exonerate the bail when he is derelict in the perform- 
ance of his duty, and compliance with the statutory 
requirements in cases of exoneration. Ib. 


CoNTRIBUIORY NEGLIGENCE.—Where the negligence 
of the plaintiff as well as that of the defendant operates 
directly to produce the injury complained of, the 
plaintiff is not entitled to recover, but in case of mu- 
tual negligence the plaintiff is entitled to recover unless 
by exercising ordinary precaution he could have 
avoided the consequence of the defendant’s negli- 
gence. Webster v. Chicago, Rock Island and Pacific 
R. R. Opinion by Day, J. 


CORRECTION OF RECORD.— A motion was made to 
correct an error of the clerk of the court, made in en- 
tering judgment against the defendant. The defend- 
ant with his wife executed a mortgage to plaintiff; de- 
fhult being made in the payment, moftgage was fore- 
closed and judgment was taken against defendant. 
No personal judgment was asked against defendant’s 
wife; nor was service made upon her. The clerk in 
making the record entry wrote the word defendants 
where he should have used the singular, and inserted the 
name of Marion Smith in the payment docket, and the 
mortgaged property not selling for enough to satisfy 
the judgment indebtedness, general execution was is- 
sued against Marion Smith as well as against her hus- 
band. Held, that the record should be corrected so as 
to exclude Marion Smith. Shelly v. Smith et al. Opin- 
ion by Adams, J. 

—— STATUTE OF LIMITATIONS. — Code, § 3156, which 
"provides, that ‘‘ proceedings to correct mistakes and 
omissions of the clerk, or irregularities in obtaining a 
judgment, shall be by motion and within one year,” is 
not applicable to a case where the party is not served 
with notice, and against whom no personal judgment 
is asked. Ib. 


COVENANT OF DEED.—Where a covenant by agrantor 
is made merely “‘ for his heirs, executors and adminis- 
trators’’ and not for himself, he is not personally lia- 
ble on the covenant. Such covenant is to be construed 
as binding on his legal representatives. One may be 
willing to bind his estate and unwilling to bind him- 
self personally. Croft v. Day. Opinion by Seevers, J. 


CRIMINAL LAW— PRACTICE.— An information stands 
upon different grounds from an indictment, inasmuch 
as the public officef, by whom it is drawn, being always 
incourt, the information may be amended to any ex- 
tent to which the judge in his discretion may deem 
consistent with the orderly ®onduct of judicial busi- 
ness and the public interest. State v. Johnson. Opin- 
ion by Rothrock, J. 


INSURANCE—PROOF OF LOss.—A provision in a policy 
of insurance, Phat in case of loss ** proof of loss” must 
be made before the nearest magistrate or notary pub; 
lic, must receive a liberal construction, as the object of 
such provision is infended to prevent the assured from 
selecting the magistrate, a short distance is not mater- 
ial. Williams v. Niagara Ins. Co. Opinion by See- 
vers, J. 

—— PAROL AGREEMENT WITH AGENT — WAIVER OF 
CONDITIONS.—In an insurance policy which stipulates 
that the consent of the company must be. obtained to 
let the premises remain or become unoccupied, and 
where at the time of the making of the application for 
insurance the agent agreed with the assured that the 
building might remain unoccupied for thirty days isa 
contract binding on the company, in the absence of 
any limitation-on the power of the agent known to 
the assured. Ib. 


— EVIDENCE—EXPERT TESTIMONY.—The question 
of custom in the adjustment of losses cannot affect the 
rights of the assured unless knowledge is had of the 
custom at the time of the issuance of the policy, and in 
the absence of such knowledge, the testimony of ex- 
perts is incompetent. Ib. 
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INTOXICATING LIQUORS—CIVIL DAMAGES. —In an 
action for damages caused by the sale of intoxicating 
liquors to the husband of the plaintiff by the defend- 
ants. In order to enable the jury to ascertain what 
damages the defendants were liable for, it is compe- 
tent for them to show a settlement made with the 
plaintiff by other parties, of whom her husband had 
bought liquors, and on which he became intoxicated, 
for two years previous. Ennis v. Shirley et al. Opin- 
ion by Adams, J. 

MORTGAGE — FRAUD IN OBTAINING SIGNATURE.— 
Where a mortgage was given and the wife’s signature 
thereto was obtained by threats of prosecution against 
her husband for embezzlement. The foreclosure of 
said mortgage was resisted on these grounds. It was 
heid that the mortgage was void, and it was immaterial 
whether subsequently to the signing of the mortgage 
she admitted she had signed it voluntarily if this vol- 
untary act was induced by false and fraudulent charges 
and threats. Singer Manufacturing Co. v. Rawson et 
al. Opinion by Adams, J. 

—- PRACTICE.— A motion for a new trial on the 
ground of newly-discovered evidence, which alleges 
that the mortgaged property was bought with plaintiff's ° 
money and fraudulently conveyed to the wife, co-de- 
fendant in this action, cannot be sustained for the rea- 
son that that would not render valid the mortgage 
fraudulently obtained. Ib. ° 


MUNICIPAL CORPORATION—EXCAVATIONS.—Regard- 
ing cities of the second class, Code, § 561, provides: 
* As against the adjoining lot-owner or original dedi- 
cator, the city has full control over the whole,street, 
and not simply over the surface, and it can maintain 
an action against any person who, without its permis- 
sion, removes any material from the body of the street, 
whether that meterial be superficial or subterraneeus; 
under such a proyision when the city authorities have 
permitted, by their silence, excavations by other part- 
ies, it cannot authorize another party to make such ex- 
cavation when forbidden by the proper city authorities. 
Davis v. City of Clinton. Opinion by Rothrock, J. 


NUISANCE—LIVERY STABLE in a city is not necessa- 
rily a nuisance; but may be declaréd a nuisance if it is 
built in close proximity to existing residences, and be- 
comes seriously detrimental to the health and comfort 
of the occupants. Shas v. Olinger et al. Opinion 
by Adams, J. 

—— ABATEMENT OF —INJUNCTION.—Where a livery 
stable is built in close proximity to a residence and 
suffered to remain there until consuméd by fire, and 
pfterward the owner of the dwelling-house shows that 
the re-building of the stable and its use as formerly 
used will seriously impair the héalth and comfort of 
bis family, the use of the stable as formerly will be en- 
jomed, but the court can go no farther, it cannot en- 
join the re-building of the stable. Ib 


SUCCESSION — INHERITANCE BY ADOPTION. —/The 
daughter of B died in 1864, leaving two children who 
are wards of the plaintiff who survives her. In the 
same year B adopted said children as provided by law, 
and died in 1876 intestate. Mahala was the daughter 
of the intestate, who left other children surviving him. 
Plaintiff claims that his wards are entitled to inherit 
a share of the estate of B as his children by adoption, 
and also the share their mother would have inherited 
had she outlived them. Held, under Code, § 2310, 
which provides that “the rights, duties and relations 
between the parent and child by adoption, shall 
thereafter in all respects, including the right of inher- 
itance, be the same that exist by law between the 
parent and child by lawful birth.’’ And § 2453 pro- 
vides ‘‘ that if a child of the deceased be dead the heir 
of such child shall inherit hisshare, * * * in the same 

> 





manner as though such child had outlived his parents: 
the children should inherit as heirs of the deceased 
mother and as adopted children of the intestate. 
Wagner v. Varner. Opinion by Seevers,.J. 


TAXES — DUTY OF MORTGAGOR TO PAY.—Where at a 
tax sale, and after foreclosure sale, but before the exe- 
cution of a sheriff's deed, the mortgagor bids the prop- 
erty in for the taxes, he cannot take under the tax 
deed, but it will be held as a discharge of his obligation 
toredeem. Dayton v. Rice. Opinion by Day, J. 


USEOF DEADLY WEAPONS—INTENT.—W here one per- 
son assaults another with a deadly weapon in such a 
manner that the ordinary and probable result of the 
use of the weapon would, on the person assaulted, be 
death, the law will not presume that the person using 
the weapon used it in self-defense, but will presume 
that he intended to take life. State v. Benham, 23 
Iowa, 163 followed. State v. Sullivan. Opinion by 
Beck, C. J. 

PRIOR HOSTILFTY OF PARTIES cannot authorize 
the use of adeadly weapon in a present quarrel. How- 
ever hostile deceased may have beef, and however 
many quarrels they may have had, if the deceased did 
not with acts and arms threaten the peril of the de- 
fendant, he would not be authorized to infer danger : 
on account of ill-will or of prior quarrels. Ib. 

— EvIDENcE—pyINe DECLARATIONS.—Testimony 
based upon a memorandum made by a witmess pur- 
porting to be the dying declarations of the deceased, 
said memorandum was not produced nor accounted 
for, nor was it signed by the deceased, was properly 
rejected as incompetent. Ib. 

Threats or conversation previous to the homi- 
cide made by the deceased are not competent unless 
shown to have been made in presence of the defend- 
ant; for if defendant had no knowledge of the acts 
previously made, they could not have influenced his 
conduct. Ib. 

—— CHARACTER OF DECEASED.— Evidence tending 
to show the desperation of the character of the de- 
ceased, such as setting his dogs on the wife and daugh- 
ters of the defendant some weeks previous to the homi- 
cide, is not competent, as it would not tend to show 
that defendant had reason to fear the result of a per- 
sonal encounter with him. Nor is evidence of quarrels 
of deceased with other persons competent for the same 
reason. Ib, 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
—_—o— 
MAY TERM, 1879. 

CANCELLATION OF WRITTEN INSTRUMENTS — PART- 
NERSHIP — FRAUD OF ONE PARTNER IN ISSUIN@#FIRM 
NoTrEs.— Billin equity by the administrator of Fuller 
against Percival, surviving member of a firm composed 
of Fuller and Percival, to cancel two notes executed by 
Percival in the firm name, and delivered by him to J. 
S., on the ground that said notes were made and deliv- 
ered by Percival for his own private purposes, without 
authority or knowledge of the other partner, and in 
fraud of his rights, and that J. 8S. knew that they were 
so issued without authority and for Percival’s own 
private benefit, and in fraud of the partuership. It 
was alleged that said J. S. still held the notes; that the 
partnership had been dissolved, a receiver had been 
appointed, and that its affairs were in process of settle- 
menut. The defendant demurred, the demurrer was 
overruled and the defendant appealed. THeld, that 
the demurrer was properly overruled. Thecourt said: 
“The weight of modern authority supports the juris- 
diction in equity of suits for the cancellation of writ- 
ten instruments obtained by fraud. It is exercised for 
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the purpose of affording relief against invalid execu- 
tory contracts in the possession of another, when the 
invalidity is not apparent on the instrument itself, and 
when the defense may be nullified by intentional delay 
to sue ‘until the evidence in support of it is lost. 
Adams’ Eq. 174. See Hamilton v. Cummings, 1 Johias. 
‘h. 517; Commercial Ins. Co. v. McLoon, 14 Allen, 351; 
Martin v. Graves, 5 id. 601; Piersoll v. Elliott, 6 Pet. 
95; Story’s Eq., $$ 694, 700. As to the first case, the plain- 
tiff, upon the allegation in the bill, comes within the 
recognized jurisdiction of the court. The notes are in 
the possession of a fraudulent holder who has demanded 
payment of the plaintiff; they are hegotiable, and al- 
though overdue may be sued by such holder, or by 
others to whom he may hereafter transfer them, to the 
embarrassment of the plaintiff; and no suit at law has 
yet been commenced uponthem. The plaintiff can- 
not try the question of the partnership liability at law 
until such times as John P. T. Percival may see fit to 
bring his action. The settlement of the affairs of the 
firm must be delayed until the question is settled. 
And, upon the whole, we are of opinion that the plain- 
tiff is entitled to the relief he seeks.’’ Fuller vy, Per- 
cival. Opinion by Colt, J. 

DISCHARGE IN BANKRUPTCY— FIDUCIARY CAPACITY 
—ATTORNEY.— The obligation arising from the conver- 
sion of money by an attorney in fact is not a fiduciary 
debt within the bankrupt act and is discharged by a 
discharge in bankruptcy. Plaintiff, the sole heir of a 
decedent, employed the defendant, an attorney at law, 
as counsel in looking after his interests and contesting 
a pretended will; afterward, upon the petition of the 
plaintiff, the defendant was appointed administrator of 
the decedent’s estate. The plaintiff executed to de- 
fendant two powers of attorney, under which defend- 
ant sold the estate but failed to pay over the money to 
the plaintiff. Defendant was afterward adjudged a 
bankrupt. The court ruled that the discharge was a 
bar to an action for the money. Plaintiff alleged ex- 
ceptions. Held, that the ruling was right. The court 
said: ‘* The clause in the recent.bankrupt act, exempt- 
ing from the effect of a discharge in bankruptcy ‘ debts 
created while acting in any fiduciary character,’ is in 
substance and effect a re-enactment of the clause in the 
bankrupt act of 1841, which allowed a like exemption 
to debt created ‘as an executor, administrator, guard- 
ian or trustee, or while acting in any other fiduciary 
capacity,’ and includes only technical trusts, and not 
trusts implied by law from contracts of agency or bail- 
ment. U.S. Stat. 1841, § 1; March 2, 1867, § 33; U. 8S. 
Rey. Stat., §5117. Chapman v. Forsyth, 2 How. 202, 
208; Hayman v. Pond, 7 Mete. 328; Wolcott v. Hodge, 
15 Gray, 547; Cronan v. Cotting, 104 Mass. 245; Owsley 
y. Cobin, 15 Bankr. Reg. 479; Neal v. Clark, 95 U. S. 
704, 708. The money sued for in this case was not re- 


ceived by the defendant as administrator, nor even as | 


in fact under the 


attorney at law, but as attorney 
Woodward 


powers executed to him by the plaintiff.” 
v. Towne. Opinion by Gray, C. J. 
LANDLORD AND TENANT — INJURIES TO THIRD PER- 
SONS BY DEFECT IN LEASED PREMISES.—Action against 
the owner of premises for personal injuries occasioned 
by defects therein. The declaration alleged in sub- 
stance the ownership of defendant; that the path 
leading from the street to the door of said premises 
was by the defendant constructed so as to be unsafe 
and dangerous, and was suffered tu remain and con- 
tinues unsafe; that the plaintiff, while lawfully on the 
premises and proceeding with due care along this path 
in the prosecution of her business, was greatly in- 
jured, owing to the said defect, etc. On the trial the 
plaintiff offered to prove that the defendant had prior 
to the injury leased the premises to a tenant by an 
oral lease who at the time occupied them; that the walk 
or path aforesaid was in the unsafe and dangerous con- 





dition when leased, to the knowledge of defendant. 
Held» the plaintiff could not recover. The court said: 
The plaintiff can hold the defendant liable only upon 
the ground that he was guilty of negligence toward 
her. The occupier of a building who negligently per- 
mits the building or the access to it to be in an unsafe 
condition is liable for an injury occasioned thereby to 
a person whom he -by an invitation, express or im- 
plied, induces to enter uponit. He is liable because it 
is negligence in him tg invite a pefson to enter upon a 
dangerous place without proper warning. Sweeney v. 
Old Colony Railroad, 10 Allen, 868. But the defend- 
ant was not the occupier of the land, and did, ex- 
pressly or impliedly, invite the plaintiff to enter upon 
it. He had leased it to a tenant, and there is nothing 
to show that he retained any control over the walk, or 
any right to direct the purposes for which the prem- 
ises should be used. The fact that the walk was in the 
same condition before the demise is not material, If 
any one is liable in this case, it is the tenant and not 
the defendant. Leonard vy. Storer, 115 Mass. 86. Mel- 
len v. Morrill. Opinion by Morton, J. 


PROMISSORY NOTE — PAYABLE AFTER DEATH — CON- 
SIDERATION.— Defendant’s intestate, Westgate, ex- 
ecuted and delived to plaintiff the following instru- 
ment: ‘$15,000. Fall River, Dec. 11, 1875. On de- 
mand after date [ promise to pay to the order of Lydia 
B. Warren fifteen thousand dollars, value received, pay- 
able after death.’’ Plaintiff and Westgate were at the 
time and long had been engaged to be married to each 
other. Plaintiff b8fore and during the engagement 
took care of Westgate’s wardrobe, repairing his clothes, 
made purchases for him, and at various times when he 
was sick took care of him. The instrument was de- 
livered to plaintiff ina sealed envelope, Westgate at 
the time saying there was something that would pro- 
vide for her in case any thing should happen to him; 
that if they were married and he wanted it given up, he 
should expect her to give it up. To this she assented. 
Westgate having died, this action was brought on the 
The case was reported for the consideration of 
the full court. Held, that the plaintiff could not re- 
cover on the note. The court said: ‘‘ Unless the evi- 
dence is sufficient to warrant a jury in finding a valid 
consideration for the instrument, the action cannot be 
majntained. It is not enough to show that there was 
an obligation on the part of the signer to the plaintiff 
which would have been a good consideration for a 
note given in satisfaction thereof; there must be evi- 
dence that the instrument was given and accepted in 
payment or satisfaction of such obligation. We are of 
opinion, on the evidence in the case, that the circum- 
stances under which the instrument was given, and 
the statement of the intestate at the time, point to 
an entirely different purpose from that of payment 
either for services or for the promise of a speedy mar- 
riage. The circumstances, wholly inconsistent with 
the theory that the instrument was intended as a set- 
tlement of account, are conclusive evidence that the 
intestate was attempting to make a provision for the 
plaintiff out of his estate in case he should die without 
marrying her. If any thing were needed to make this 
inference from the facts more absolutely inevitable, it 
is found in the instrument itself, which is in terms 
payable after the maker’s death. Being without con- 
sideration, therefore, the note is void. It is not valid 
either as a gift causa mortis, or as a testamentary dis- 
position of property. Parish v. Stone, 14 Pick. 198; 
Hulse v. Hulse, 17 C. B. 711. The facts in the case at 
bar are essentially different from those in Dean v. 
Carruth, 108 Mass. 242. In the case at bar, the declara- 
tion of the intestate the day before the note was made, 
while ill and doubtful of recovering his health, added 
to his statement when the envelope was delivered, 
give a decisive character to the transaction, which pre- 


note. 
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cludes the idea of the note being intended otherwise 
than as a provision for the plaintiff by way of gift out 
of the estate of the maker.’’ Warren v. Durfee. 
Opinion by Soule, J. 

—_—_.__—. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT.- 


* MAY, 1879, 


MUNICIPAL CORPORATION—LIABILITY FOR DEFECTS 
IN HIGHWAY—FAILURE TO GUARD STREET—FRIGHT- 
ENED HORSE.—When borough authorities fail to pro- 
tect by guards a place of unusual danger on a much 
travelled road, the question of their negligence is to 
be left to the jury. The plaintiffs son was driving 
along the principal street of the borough of Pittston; 
at a point where the road was only thirty-six feet 
wide, and where the Lehigh*Valley Railroad passes 
twelve feet below the level of the street, a train came 
suddenly in view and frightened his horses. There 
being no barrier at the side of the street, the horses 
and wagon fell over the side, and the plaintiff's son 
was seriously injured. In an action by the plaintiff 
against the borough to recover damages for the loss of 
the services of his son, held, that although the acci- 
dent would not have happened but for the frightening 
of the horses, yet that persons in charge of public 
highways ought to make reasonable provision for a 
matter so common and so likely to happen, and that 
the direct cause of the injury was t®e waut of a proper 

‘barrier at the sideof the street. Per Gordon, J. “* We 


can readily understand the want of precautions in 
wild and sparsely-settled portions of the State, for the 
finances of a township are exhausted in making roads 


even of an inferior character; but we can neither un- 
derstand nor excuse the motive of a borough of 10,000 
inhabitants in refusing to guard a place on its main 
thoroughfare so dangerous as that under considera- 
tion, especially whea the expense of so doing would be 
but trifling. Borough of Pittston v. Hart. Opinion 
by Gordon, J. (7 Weekly Notes, 165). 

ARBITRATION — SUBMISSION BY ONE PARTNER.— In 
Pennsylvania one partner may bind his copartner by 
submission toarbitration by any agreement not under 
seal. No particular form of words is requisite for a vglid 
parol submission; in an action upon the award the 
lact of the submission must be established to the satis- 
faction of the jury by a preponderance of evidence. 
In a suit upon a parol award of arbitrators against J. 
\nd C., as partners, C. filed an affidavit of defense de- 
nying that he was J.’s partner in the transactions 
forming the subject of the submission, and afterward 
pleaded to the same effect; C. and J. filed separate 
pleas of nil debet, etc. During the trial, the defend- 
ants asked leave to withdraw the plea of no partner- 
ship, and the judge allowed this withdrawal, remark- 
ing that its effect was toadmit the partnership; no ex- 
ception was taken to this ruling. Held (affirming the 
judgment of the court below), that the pleadings, as 
amended, admitted the partnership. Gay v. Wallman. 
Opinion by Mercur, J. (7 Weekly Notes, 175). 

lente dipliiniigiaians 
FINANCIAL LAW. 

LIABILITY OF A BANK FOR DEPOSITS LEFT FOR SAFE- 
KEEPING.—A national bank receiving a special deposit 
for safe-keeping without reward is not responsible for 
a breach of ordinary care and negligence, but is liable 
only for gross negligence. The burden of proving 
gross negligence rests upon the plaintiff. Gross negli- 
gence is the failure to take that care which the most 
inattentive person takes. A bailee without reward 
transferring deposits in good faith to a place out of its 
own custody, considered more safe than that of the 





original deposit, does not thereby increase its liability. 
Peunsylvania Sup. Ct., March, 1879. First Nat.-Bank 
v. Rex. Opinion by Gordon, J. 

NATIONAL BANKS— POWER TO PURCHASE NOTES — 
NOTICE OF FRAUD.— In an action by a national bank 
against the makers to recover notes purchased by the 
bank of a broker for value and before maturity, the 
evidence of the defendant tended to prove that the 
notes were executed in the defendant’s—a partnership— 
name by one of the partners without the knowledge 
or consent of the other partners, for his own private ~ 
purpose and in fraud of the rights of the firm; that 
said partner was also a member of the firm which he 
had made payees of the notes, and that as such he had 
indorsed the names of the payees on the notes and 
procured them to be discounted out of the usual 
course of business and in fraud of the defendants. 
The plaintiff's evidence tended to show that they had 
no notice of the fraud and had purchased the notes in 
the usual course of business. The court charged the 
jury that a national bank has the right to purchase 
notes in the manner in which these notes were pur- 
chased, and submitted to them the question of fraud 
and notice. The jury returned a verdict for the plain- 
tiff, and defendant alleged exceptions. Held, no error. 
The court said: ** Under the instruction the jury have 
passed upon the true issue, which is, whether there was 
fraud in the notes, of which the plaintiff had knowl- 
edge, or should be presumed to have knowledge. The 
notes were obtained by the plaintiff in the market 
with no evidence that the party from whom they were 
obtained was not a bona fide holder of the notes for 
value. The fact that that party was a broker, if from 
that fact it is to be inferred that he was not the owner, 
raises no presumption that he was an agent of Law for 
the negotiation of the notes. If any presumption 
could arise from that fact, it would be that he was the 
agent of the last indorser of the notes. The question 
as to the plaintiff's title to the notes is fully settled in 
the case of National Pemberton Bank v. Porter, 125 
Mass. 333. If we assume, as contended by the defend- 
ant, that a national bank cannot purchase a note, that 
contract of purchase is entirely independent of the 
executory contract which the plaintiff is seeking to 
enforce.’’ Massachusetts Sup. Ct., May, 1879. Atlas 
Nat. Bunk v. Savery. Opinion by Lord, J. 

——-_+ 
CRIMINAL LAW. 

VIOLATION OF CITY ORDINANCE IS NOT “ CRIME.””— 
Violations of city ordinances are not crimes; and, 
hence, the statute restricting the right of appeal to 
the defendant in criminal cases has no application to 
persons acquitted under such ordinances. Defendant 
was prosecuted under a city ordinance for keeping a 
gaming table, and being acquitted, the city appealed. 
The court said: ‘** Nor do we regard the violation of 
the ordinance under consideration as a crime, since ‘a 
crime * * * isan act committed in violation of a 
public law.’ 4 Black. Com. 5; a law co-extensive 
with the boundaries of the State which enacts it. Such 
a definition is obviously inapplicable toa mere local 
law or ordinance, passed in pursuance of and in subor- 
dination to, the general or public law, for the promo- 
tion and preservation of peace and good order in a 
particular locality and enforced by the collection of a 
pecuniary penalty. Williams v. City Council of Au- 
gusta, 4 Ga. 509. In The City of Goshen v. Croxton, 
34 Ind. 239, it was held that though ‘a suit before the 
mayor to recover a penalty for violation of a city or- 
dinance’ was instituted by the issuance of a warrant 
and the arrest of the defendant, yet that such a pro- 
cedure was but acivil suit. In Baldin v. City of Chi- 
cago, 8 Ill. 418, it was held that a proceeding by the city 
for a violation of its charter was civil in form and only 








THE ALBANY LAW JOURNAL. 


9 








quasi criminal in character, and that the city under a 
charter provision allowing appeals and changes of venue 
from police justices in all cases was as much entitled 
as any other suitor to an appeal, although not expressly 
named in such provision. Here, however, the charter 
of plaintiff gives direct recognition to the right of the 
city to appeal ‘in any judicial proceeding.’”’ Laws of 
1875, p. 262,810. Missouri Sup. Ct. City of Kansas v. 
Clark. Opinion by Henry, J.; Hough and Napton, JJ., 
dissenting. , 


GUILTY INTENTION — IGNORANCE AS A DEFENSE.— 
Where one does an act apparently in violation of a 
criminal statute, but, in fact, under circumstances that 
tend to show a want of guilty intention, the excusing 
circumstances may be given in evidence on the trial, 
to show his good faith in the transaction, where that is 
amaterial element, or that he was ignorant of the facts 
that would make his acts criminal. Thus a person in- 
dicted for selling intoxicating liquors, in violation of 
the provisions of the statute, may, on the trial, show 
that at the.time he bought the article alleged in the 
indictment to be intoxicating liquor, it was represented 
to him to be free from alcoholic properties —that he 
bought it with the understanding and believing that it 
was not intoxicating liquor and sold it with such un- 


derstanding and belief. The court said: ‘In such” 


eases, the maxim of the criminal law, ignorantia facti 
excusat applies to this case. The excusing principle of 
this maxim applies with great force where the business 
is recognized as lawful, and a transaction in its prose- 
cution only becomes criminal when it is carried on 
with a purpose to violate the law. To give this maxim 
practical effect in a proper case, is but an assertion of 
natural justice, for the reason that to render an act 
criminal the intention with which it is done must be 
so—the will must concur with the act. To makea 
transaction criminal, there must be both will and act 
entering into the transaction. 1 Paine’s C. C. 16,21; 1 
Conn. 502-505; 1 Bishop on Crim. Law, § 301. Ignor- 
ance or mistake in fact, guarded by an honest purpose, 
will afford, at common law, a sufficient excuse for a 
supposed criminal act. Bishop says, in his work on 
Criminal Law, § 287: ‘*‘ The doctrine which requires the 
existence of evil intent lies at the foundation of public 
justice. There is only one criterion by which the guilt 
of men is to be tested. It is whether the mind is crim- 
inal.’ Sir William Blackstone, 4 Com. by Ken. 25, says: 
‘Ignorance or mistake is another defect of the will, 
when a man intending to do a lawful act does that 
which is unlawful. For, where the will and the deed 
act separately, there is not that conjunction between 
them which is necessary to form acriminal act. But 
it must be an ignorance or mistake of fact, and not an 
error in point of law. Asif a man intending to kill a 
thief or housebreaker in his own house, under cir- 
cumstances which would justify that act, by mistake 
kills one of his own family, this is no criminal act.’ 
See, also, the United States v. Pearce, 2 McLean, 14. 
On the trial, defendant, without objection, offered tes- 
timony tending to show the bitters was free from alco- 
holic properties; that its intoxicating quality, if any it 
had, was due {o the presence of gentian or other prop- 
erty, and. not to alcoholic stimulants; that tests had 
been applied to the bitters by persons competent to de- 
termine the fact, to show that the presence of alcohol 
in the bitters was so small that it could not be detected 
except by distillatioy. The accused then offered to 
prove, as shown by the record, ‘that at the time he 
purchased the bitters he was informed they contained 
no intoxicating properties whatever; that they had 
been inspected by a United States government inspec- 
tor and pronounced such a compound as needed no 
government revenue stamp thereon; that he sold them 
in good faith, believing them to be free from all alco- 
holic stimulants, which offer the court refused, and to 





which refusal the defendant excepted.’ We are una- 
ble to.see why the proposed testimony was not compe- 
tent. The accused’s intention at the time of the sale 
was involved in the issue. It was competent to show 
that, from the circumstances of the case, he was free 
from culpable purpose, and one of the circumstances 
tending to show freedom from guilty intention in the 
sale was the fact, if fact it proved to be, that he had 
bought the bitters under the information and belief 
that it was an article free from alcoholic properties; 
that he sold it, honestly believing from information 
obtained at the time of the purchase, that it was 
not an intoxicating liquor. We think the testi- 
mony would have tended to show good faith and 
want of guilty intention on the part of the accused.” 
Ohio Sup. Ct. Commission, 32 Ohio St. Farrell v. 
State. Opinion by Ashburn, J. 


——__—___—_ 
NEW BOOKS AND NEW EDITIONS. 


EstEer’s PLEADINGS, PRACTICE AND FORMS. 


Pleadings, Practice and Forms, in actions both Legal and 
Equitable under Codes of Civil Proced fre, Forms 
in Actions; in Special Proceedings; in Provisional Rem- 
edies; and of Affidavits, Notices, etc., etc. By Morris 
M. Estee, counsellor at law. Second edition. Revised 
and adapted to the latest statutes and decisions, by 
John Haynes, counsellor at law. In three volumes. San 
Francisco: A. L. Bancroft and Company, 1878. Pp. xxiii, 
630; xxiii, 691; vili, 730. 

HIS work has been before the public ten years, and 
has met with approval. Its scope is very much 

like that of Mr. Wait’s Practice. Although espe- 
cially adapted to California, yet it professes, and 
we think justly, to be useful and available in all 
States where the Codes prevail. The analysis is good, 
the general statements are correct and well forti- 
fied by references, the forms are concise and sufficient, 
and the notes are ample, and well digested and ar- 
ranged. Occasionally in our cursory examination we 
have detected an error, sometimes a pretty important 
one, as, for example, on page 613 of volume 1, where 
the author states, that the Chapman and Colegrove 
cases, 19 N. Y. 341, and 20 id. 492, to the effect thata 
passenger in a vehicle or railroad car, injured by col- 
lision with another vehicle or car, resulting from 
concurrent negligence of the owners of such vehicles 
or cars, or their employees, may maintain a joint ac- 
tion against both, are ina great measure overruled by 
the Brown case, 32 N. Y. 597. The overruling was 
obiter, and the former doctrine was reiterated in the 
Webster case, 38 N. Y. 260, of which the author makes 
no note in this connection. This, of course, would mis- 
lead a New York lawyer. But as a whole we have no 
doubt that the work is very commendable, and well 
deserving the patronage of the profession. The index 
covers 133 pages, and the tables of contents are ample, 
and in paragraphing and “sign boards’’ the work is 
excellent. The publisher’s duty has been fairly per- 
formed. 


Jacob’s F1isHER’s DIGEST. 


An Analytical Digest of the Law and Practice of the Courts 
of Common Law, Divorce, Probate, Admiralty and 
Bankruptcy, and of the High Court of Justice and of 
the Court of Appeal of England, comprising the Re- 
ported Cases from 1756 to 1878, with References to the 
Rules and Statutes, founded on the Digests of Har- 
rison and Fisher. By Ephraim A. Jacob, of the New 
York Bar. Vol. 1. Containing the Titles Abandon- 

~ ment—Bond. New York: George S. Diossy, publisher, 
1879. Pp. xv, 1499. 
Fisher’s Digest is the only digest of English reports 
worthy the name of a digest, and in most respects has 
long been considered a model. It has, however, some 
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faults of arrangement, a large number of supplements, 
and a dear price. The purpose of the present edition 
is to re-arrange and combine all the matter of the orig- 
inal edition down to the present time, and to afford it 
at a price within the means of most lawyers. The 
original costs about $120; the present will be completed 
in seven volumes at $7.50 each, or considerably less 
than half the price of the original. The volume is 
superbly published, superior if possible to the original. 
We regret that Mr. Jacobs adheres to the unscientific 
title of “ Bills of Exchange and Promissory Notes ”’ 
instead of ** Negotiable Instruments,” and “* Husband 
and Wife” instead of *t Marriage; a system of clas- 
sification necessitating other heads if consistently pur- 
sued. On the whole, this must be regarded as the 
most important venture in law book publishing for 
some years in this country, and it is to be hoped that 
the enterprise of the publisher will meet an adequate 
encouragement from the profession. 


V Asport’s New Cases. 

New Cases selected chiefly from Decisions of the Courts of 
the State of New York. With Notes by Austin Abbott. 
With a@ Analytical Index to ali points of Law and Prac- 
tice contained in the Standard Reports of New York 
issued during the period covered by this volume. Vol. 
V. New York: George 8S. Diossy, publisher, 1879. Pp. 
xviii, 568. 

We have frequently spoken of the merits of this pub- 
lication. Its great merit is in presenting very promptly 
to the profession important decisions before they are 
published in the regular series, and especially nisi 
prius decisions not included in them. The notes are 
especially valuable. The present volume contains sev- 
eral cases of exceptional interest. We note Kingsley 
v. City of Brooklyn, p. 1, a decision of the city court 
of Brooklyn, by Chief Justice Neilson, that a board of 
commissioners created for the construction of a public 
work, and charged with the duty of contracting there- 
for, need not call for bids or proposals with a view to 
public competition, unless expressly required to do so. 
This is accompanied by an excellent note on.municipal 
contracts. Meyer v. Whittaker, p. 172, an excellent 
opinion by Justice Westbrook concerning the law of 
ice, and which was published in full in 18 Alb. L. Jour. 
128. Chapman v. Phenix National Bank, p. 118, a de- 
cision of the New York city Superior Court General 
Term concerning the confiscation of property of reb- 
els. Maiter of Youngs, p. 346, an important note on 
Trustee’s Compromises. Wemple v. Galvin, p. 360, a 
decision by Justice Westbrook concerning jail. liber- 
ties. People ex rel. Murphy v. Kelly, p. 383, the decis- 
ion of the Court of Appeals in the Brooklyn Bridge 
case, on which we have commented .elsewhere in this 
number of our journal. The analytical index of 100 
pages embraces 70, 71, 72 N. Y., 14, 15, 16 Hun, 43 N.Y. 
Supr., and 5 Abb. N. C. 

Von Hot.st’s ConstiruTionaL History. 

The Constitutional and Political History of the United States, 
by Dr. H. von Holst, Professor at the University of 
Freiburg. Translated from the German by John J 
Lalor, A. M. 1828-1846. Jackson’s Administration—An- 
nexation of Texas. Chicago: Callahan and Company. 
1879. Pp. iv, 714. 

Of the first volume of this important work we spoke 
in 14 Alb. Law Jour., p. 154. Although the work has 
meceived great praise from competent judges, we see 
no reason to modify the measured approbation which 
we then gave it. It is unquestionably very acute and 
interesting, and for a foreigner the author exhibits.an 
astonishing insight of our politics. The industry and 
research of the work are very great. But in compari- 
son with such writers as De Tocqueville and Hallam 
the author suffers. His sympathies, according to our 
way of thinking, are always right, but a constitutional 





historian has no right to have any sympathies. Dr. 
von Holst is not a constitutional historian; he is a 
strenuous advocate. His work lacks the calmness and 
judicial impartiality essential to a constitutional his- 
tory. Therefore, while it may interest and instruct 
contemporaries,it-can have no great value for posterity. 
The most important portion of this volume is devoted 
to a treatment of the struggle for the right of petition 
in Congress. But here, as elsewhere, the author is too 
vehement for a judge. ‘** Men talked themselves hoarse 
on Oregon ;"’ “delighted themselves with interminable 
speeches of doubtful morality;”’ ‘‘ the grim old com- 
batant,’’-Adams; ‘the slave-mad dog;’’ the white- 
haired hypocrité;” ‘‘ determined to play va banque! 
on the eard Texas;” ‘eggs hatched in the same nest;”’ 
“the slaveocracy scraped the banner of Cortez out of 
the grave, and ‘gold, robbery!’ was the watchword 
with which it called the entire rabble of the Union to 
flock about it;’’ ‘*the cool shamelessness” of Daniel 
Webster. Such expressions are to be found on every 
page. This is political newspaper writing, not history. 
Dr. von Holst needs to put ice om his head? Whena 
writer indulges in sentiment, especially in poetical 
sentiment, it is indispensable to preserve the vraisem- 
blance, otherwise he becomes ridiculous. The author 
dn his admiration of Mr. Adams, the champion of the 
right of petition and the determined opponent of the 
extension of slavery, speaks of him as ‘the grey- 
haired statesman,’’ and quotes Regan’s ** So white and 
such a traitor!’ as applicable to him by hig enemies. 
Of course this is theoretically fine writing, but when 
we remember that theold man eloquent was completely 
bald it loses much of its force. The allusions to Gen- 
eral ‘‘ Woll” are chiefly the fault of the proof reader. 
While we concede the strength and vigor of the per- 
formance, and its interest to those who have lived 
through the scenes it portrays, we must doubt that it 
will gain a permanent place in our literature. 


NOTES. 

'YHE most important article in the July American 

Law Review is Mr. O. W. Holmes’, Jr., paper on 
“Common Carriers and the Common Law ” in which 
is traced, with much learning, the process by which a 
common carrier has been made an insurer. The other 
articles are ‘* Ultra Vires,”’ by G. W. Field, author of 
the treatise on corporations and *‘ The Law of Foreign 
Factors,’’ by Ansley Wilcox. The other contents of 
the number are as usual. 


The second annual meeting of the American Bar 
Association will be held at Saratoga Springs, New 
York, on Wednesday and Thursday, August 20th and 
21st, 1879. The sessions will be held at 10 A. mM. and 7 
P. M. on Wednesday, and at 10 A. M. on Thursday. The 
annual address will be delivered by the president of 
the Association, James O. Broadhead, Esq., of St. 
Louis, Missouri, at the opening session. This will be 
followed by the nomination and election of members, 
reports of secretary and-treasurer, report of executive 
committee. Papers will be read on Wednesday as fol- 
lows: 1 By Calvin G. Childs, Esq., of Stamford, 
Conn., an * Shifting Uses from the Standpoint of the 
Nineteenth Century.”’ 2. By Henry Hitchcock, Esq., 
of St. Louis, Mo., on ‘The Inviolability of Tele- 
grams.”’ 3. By George A. Mercey, Esq., of Savannah, 
Ga., on “The Relationship of Law and Natfonal 
Spirit.’ The session of the second day will be opened 
by the address, which will be delivered by Edward J. 
Phelps, Bsq., of Burlington, Vt. After this will fol- 
low: Reports of the standing committees, reports of 
special committees, nomination of officers, miscella- 
neous business, election of officers. The annual din- 
ner will be given on Thursday evening. 
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CURRENT TOPICS. 

ACATION has come. Vacation is a current 
topic. Vacation is a very different thing in 
reality from the dry definition given by Bouvier— 
the period between the end of one term and the be- 
ginning of the next. Lawyers take little note of 
that kind of vacation; for it is then that they are 
most vexed and hard worked. Some ignorant peo- 
ple think that lawyers do not need any vacation; 
that all they have to do is to make an easy and bril- 
liant display for a few hours in term time, and 
‘‘rake in a pile” of money. The race without the 
training, the battle without the strategy, are what 
the public look at. They see the lawyer sitting in 
his chambers, a cigar in his mouth and his heels on 
a table, and they think he is idle. These are really 
his busy, anxious months of brooding, when he is 
pregnant with the ideas which he brings forth in a 
few hours of sharp parturition in court. The law- 
yer is never idle, even when apparently most idle. 
He always has a persistent file of clients who want 
to be told the same thing a hundred times over, and 
who never will believe that they are possibly in the 
wrong. He always has a troublesome antagonist ly- 
ing in wait for him. His clients are always un- 
candid or imprudent. His witnesses are always 
evasive or disappointing. The judge always knows 
too much or too little for him. He is always the 
prey of disappointment, meeting defeat where he 
expected success, or what is only a little less morti- 
fying, achieving unexpected victory. He is the vic- 
tim of close chambers and poisonous court rooms; 
of harrowing suspense, of intense mental excite- 
ment, of great physical strain. His labors invade 
his sleep, and give him bad dreams, scaring his wife 
with outcry and violent gesticulations. Finally, 
with the approach of the dog-star, sleep utterly de- 
serts him. Truly, he needs avacation. Beware of 
the lawyer, who, being able to take a vacation, 
does not. Mr. Vohles in ‘‘ Bleak House” is the type 

of these, whose desk is truly their client’s ‘‘ rock.” 


The danger of the lawyer in vacation is that he 
will only ‘‘ make believe ” recreate himself. Vaca- 
tion is no time for writing law books or making 
business journeys. The mind needs wholly to un- 
bend with the body. The New. York Graphic had 
a recent cartoon, designed to be satirical, represent- 
ing, In one panel, the seat of justice empty and sur- 
rounded by lawyers shouting for injunctions, man- 
damuses, certioraris, arrests, attachments, and the 
hke; and in the other, the judge in his shirt sleeves, 
swinging in a hammock, in a rural place, with fan 
and cigar, and flanked by bottles full and empty, and 
paper-covered novels, the device being ‘$12,000 a 
year.” Now, leaving the bottles out of the question, 
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that is the way to spend vacation. Let the lawyer 
loll in the shade or swing in the hammock, swim in 
the surf or rock on the billows, angle for trout or 
troll for blue fish, play billiards or croquet, drive, 
ride, row, shoot, climb, sport with children, flirt with 
ladies, or indulge in any thing else unintellectual. 
Let him live out doors and “near to nature’s heart.” 
But let him eschew study and late hours, conven- 
tions, balls, except base ball, parties, especially po- 
litical parties, and long journeys in the heated term. 
If anybody proposes a ‘“‘little law question,” 
‘*shoot him on the spot.” Let the government go 
to destruction for a few weeks, if it wantsto. If 
he must read, let him read trashy novels which he 
will be sure to forget, and which there is no virtue 
in remembering. Let him not try to ‘improve 
himself,” but let him industriously strive for a 
month or six weeks to forget all he ever knew. The 
brain must lie fallow or wear out. The London 
Law Journal once wisely said: ‘‘If we had two ex- 
istences in this life, and after thirty years of un- 
broken industry we were allowed thirty years of 
healthy leisure in which to enjoy the wealth we had 
earned, the reasonable course would be to give up 
youth and manhood to severe and protracted labor. 
But it is not so; and he is most wise who so tempers 
toil with relaxation as to preserve his mental and 
bodily vigour to old age.” 


But for the law editor there is no vacation. The 
‘‘dem’d horrid grind” never ceases. He is ex- 
pected to be gifted with wit, wisdom and the spirit 
of prophecy all the year round. He must make 
bricks without straw. ‘‘Current topics” must be 
invented if not supplied to his hand. His patrons 
expect all the more of him as the demand on them- 
selves is relaxed. Exchanges are prosy; no newlaw 
books are to be praised or condemned; no rights 
arise to be championed, no wrongs to be de- 
nounced, no problems to be solved. He cannot 
close his shutters and pretend like some impecun- 
ious fashionables to be out of town. And so while 
the rest of the profession are luxuriating on the 
mountains or at the sea shore, he is devouring his 
brains, with the thermometer at 90. He dreams that 
Judge Benedict has sentenced somebody to be burnt 
alive for stealing a rag-bag; that Judge Davis has 
condemned some lawyer to perpetual imprisonment 
for not taking off his hat to him; that Mr. O’Conor 
has banished the Court of Appeals to a desert island 
for deciding a cause against him. In short, he 
needs rest, but how can he get it? The pulpit can 
be closed six weeks without apparent danger to any- 
body’s immortal interests. But what would become 
of our profession if the Law JournaL should sus- 
pend for six weeks, we cannot bear to contemplate, 
However, in order that our readers shall not exhaust 
their energies and overtax their brains in the peru- 
sal of solemn adjudications of knotty problems, the 
Law JourNAL will endeavor for the next three or 
four weeks to adapt itself to the season, and dwell 
on subjects entertaining rather than profound, 
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There is aloud call on assignees in bankruptcy to file 
their annual and their monthly reports with the clerk 
of the district court. It is said that out of 800 as- 
signees in this district only seven have performed 
their duty in this respect. The annual report is 
due in June, but the time has been extended until 
August ist. The penalty for failure to perform this 
duty is somewhat severe, namely, dismissal from 
office, and possibly fine to $500 or imprisonment for 
one year. Vacation is a good time for these officers 
to ‘‘make their statement.” 


A singular point was made by the defense on the 
trial of Chastine Cox for the murder of Mrs. Hull. 
The prisoner’s counsel challenged the array. The 
district attorney demurred to the plea on the ground 
that it was not supported by affidavits. The de- 
murrer was sustained and the challenge overruled. 
Seven jurors were then drawn and received, subject 
to peremptory challenge, and were not sworn. At 
this stage the judge offered to allow the prisoner’s 
counsel to withdraw the plea, obtain verification by 
affidavit if possible, and renew it, the seven jurors 
standing aside. The prisoner’s counsel declined the 
offer on the ground that the ruling had become a 
part of the record and he was entitled to his excep- 
tion upon it. The point is, so far as we know, new 
in this country, but there is countenance for the dis- 
trict attorney’s position in the case of Rex v. Sav- 
age, 1 Moody C.C. 51. The jury had no difficulty 
in arriving at a conviction in the Cox case, notwith- 
standing the Tribune's mournful prognostication 
that ‘‘the interests of justice may suffer when in 
charge of twelve citizens who have formed no opin- 
ion upon the murder of Mrs. Hull;” and an “‘ aw- 
fully funny ” cartoon in the Graphic representing 
them as bull, monkey, donkey, giraffe, etc. If any 
of these newspaper writers should ever be tried for 
their lives, they would probably prefer, if possible, 
a jury whose minds were not made up against them 
before hand; but if their preferences for themselves 
are the other way we have not the slightest objec- 
tion. 


A novel case of easement has just been decided in 
England, in Moody v. Steggles at nisi prius. The 
plaintiffs, owners and occupants of a pubhc house, 
claimed the right to affix their sign-board to the 
wall of defendant’s adjacent house, and prayed an 
injunction restraining him from pulling it down. 
The plaintiff's house was in a yard somewhat re- 
moved from the street, and the sign-board had been 
maintained on the wall of the defendant’s house, 
which projected to the line of the street, for more 
than forty years. The plaintiff's clam was upheld. 
It appeared that both houses had a common owner 
in 1819, and it was urged that the court ought to 
assume that the sign-board was first affixed during 
the period of such ownership, and as the defend- 
ant’s house had been first granted away by such 
owner, his grantee acquired the property in the sign- 
board, free from any easement, as none could be re- 
served by implication. But as there was no evi- 
dence whether the plaintiff's house had been first 





used as a public house before or after that convey- 
ance, the court refused to make the assumption, in- 
ferring a rightful origin of the easement. 


To our recent article on ‘‘Photographs as Evi- 
dence,” vol. 20, p. 4, we desire to,add the case of Locke 
v. The 8S. C. & P. R. Co., 46 Iowa, 109. This was an 
action for damages sustained by the breaking of a 
bridge. A photograph of the wreck and surround- 
ings, taken the next morning after the accident, 
was received in evidence, a witness having testified 
that it was correct. It was held, that the objection 
that the photographer was not called to testify to its 
correctness, could not be raised tor the first time on 
the appeal, and the court continued: 

‘We are unable to say what was shown by the 
picture introduced in evidence, but if it was a cor- 
rect delineation of the wreck, broken bridge and 
stream, we conceive it would be competent testi- 
mony, for the same reason that the jury, if it was 
possible for them so to do, would have been per- 
mitted to have viewed and inspected the same for 
the purpose of more readily understanding and 
properly applying the other evidence.” 

es 


NOTES OF CASES. 


N Baker v. Pendergast, 32 Ohio St. 494, it was 
held that a person about to cross a street of a 
city in which there is an ordinance against fast driv. 
ing, has a right to presume, in the absence of knowl. 
edge to the contrary, that others will respect and 
conform to such ordinance; and it is not negligence 
on his part to act on the presumption that he is not 
exposed to a danger which can only arise through a 
disregard of the ordinance by other persons. But 
where he knows that others are driving along the 
street, at the place of crossing, at a forbidden rate 
of speed, and he has full means of seeing the rate 
at which they are driving, the existence of such or- 
dinance will not authorize a presumption which is 
negatived by the evidence of his senses. If the at- 
tempt to cross the street, under the circumstances, 
would be negligence on his part, the fact of the ex- 
istence of such city ordinance is not evidence tend- 
ing to free him from culpability. In Jetter v. NW. Y. 
& H. R. R. Co., 2 Keyes, 154; S. C., 2 Abb. Ct. 
App. Cas. 458, it was said that ‘‘in the exercise of 
his lawful right, every man has a mght to act on the 
belief that every other person will perform his duty 
and obey the law; and it is not negligence to as- 
sume that he is not exposed to a danger which can 
only come to him through a disregard of law on the 
part of some other person.” In that case a person 
crossing the street was run over by a car drawn by 
horses and driven at a high rate of speed and an 
ordinance against fast driving was admitted in evi- 
dence. But the Ohio court distinguished this case 
because the ordinance against fast driving was al- 
lowed to be considered by the jury only in the 
event of their finding that the car by which the 
plaintiff was injured was not in sight, and its ille- 
gal rate of speed was not known to the plaintiff 
when she attempted to cross the street. In Beisie- 
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gel v. N. Y. Cent. R. R. Co., 14 Abb. (N. 8.) 29, the 
ordinance of a city, prohibiting the running of trains 
above a certain rate of speed, was held by the Court 
of Appeals admissible to prove negligence of a rail- 
road company in an action by one who had been 
injured, and the case of Brown v. Buffalo and State 
Line R. R. Co., 22 N. Y. 191, was overruled on this 
point. In Correll v. The B. C. R., etc., R. R. Co., 
18 Am. Rep. 22; 8. C., 88 Iowa, 120, the plaintiff's 
team was injured at a street crossing in a city by 
defendant’s train which was running at a rate of 
speed prohibited by ordinance, and this fact was 
held, after careful consideration, evidence of negli- 
gence. In McGrath v. N. Y. Cent., etc., R. R. Co., 
17 Am. Rep. 359; S. C., 59 N. Y. 468, it was held 
that the absence or withdrawal of a flagman from a 
crossing where he was accustomed to be was not evi- 
dence of negligence. But on a second appeal it 
was held, following the cases of Jetter and Beisiegel, 
supra, that evidence of an ordinance requiring the 
presence of a flagman at the crossing was admissi- 
ble to show negligence. The court said: ‘A vio- 
lation or disregard of the ordinance, while not con- 
clusive evidence of negligence, is some evidence 
upon the question to be submitted to the jury with 
all the other evidence.” 17 Am. Rep. 363; 63 N.Y. 
522. So in Lane v. Atlantic Works, 111 Mass. 136, 
it was held in an action to recover for personal in- 
juries caused by iron falling from the defendant’s 
track while carelessly left standing in a street, the 
jury may consider, upon the question of the defend- 
ant’s negligence, the fact that a city ordinance for- 
bade trucks standing in the street. 


In Boyd v. Bank, 32 Ohio St. 526, the rule was 
held to be that such conduct on the part of an in- 
dorser toward the holder of negotiable paper, as is 
calculated to put a person of reasonable prudence 
off his guard, or to induce him to omit demand or 
protest, or to give notice of dishonor, will dispense 


with the necessity of taking these steps. Parsons 
states the law on the subject thus: ‘‘ Demand and 
notice may be waived by an act of the indorser cal- 
culated to put the holder off his guard and prevent 
him from treating the note as he otherwise would 
have done.” 1 Parsons on Notes and Bills, 582. 
The same author also says, page 592: ‘‘It will be 
seen that the general principle upon which most of 
’ these cases on the subject of waiver depends is, that 
the indorser has, by act or word, done something 
calculated to mislead the holder, and induce him to 
forego taking the usual steps to charge the indorser. 
The same principle would apply, in our opinion, 
when the declarations are made on the day of ma- 
turity. Thus, where the holder asked the indorser, 
on the day the note matured, if it would be best to 
call upon the makers, and the indorser replied that 
it would be of no use, a regular demand and notice 
were deemed waived. So a verbal request by the 
indorser to the holder not to protest the note was 
held to be a waiver of demand. With reference to 
the question whether a particular conversation 
amounts to a waiver, no general rule can be laid 
down, except that the words used must be such as 





fairly to lead a reasonable man to suppose that the 
indorser did not wish that the regular course in 
making a demand and giving notice should be pur- 
sued, or such as would be calculated to prevent him 
from so doing. But, on the other hand, the language 
must not be so vague, uncertain, or loose as to raise 
a reasonable doubt as to what was intended.” On 
this subject Edwards says, page 633: ‘‘And any 
conduct on the part of the (drawer or) indorser cal- 
culated to, and actually inducing the holder to omit 
serving him with (a) regular notice, will have the 
same effect. Thus where it was proved that a few 
days before the bill became due the drawer called 
at the counting-house of the holder, and, being 
asked the place of his residence, replied that he 
had no regular residence, that he was living among 
his friends, and would call and see if the bill was 
paid by the acceptor, this was held to dispense with 
notice, and threw upon the drawer the duty of in- 
quiring whether the bill was met at maturity.” In 
Lary v. Young, 8 Eng. (18 Ark.) 402, the head note 
reports: ‘‘A few days before it (the note) became 
due, the attorneys of the indorsee reminded the in- 
dorser it would soon be due, and that the maker 
had left the place. The indorser replied that he 
owed the note, that it was all right, that he had in- 
dorsed to pay it when it became due; his agent, 
who had notes and accounts in his hands for collec- 
tion, would do so. Held, sufficient waiver of de- 
mand and notice.” Daniels says: ‘‘ Any act, course 
of conduct, or language of the drawer or indorser 
calculated to induce the holder not to make demand 
or protest, or give notice, or to put him off his 
guard, or any agreement by the parties to that effect, 
will dispense with the necessity of taking these 
steps.” 2 Daniels’ Neg. Inst., § 1103, p. 130. In 
Gove v. Vining, 7 Metc. 212, the syllabus is: ‘A 
promissory note was made payable at either bank, 
in Boston, in four months from December 27, 1841, 
and was indorsed by the payee. On the 27th of 
April, 1842, the holder sent a messenger, with a note 
and written notice to the indorser, requesting pay- 
ment, to the house in which the maker and indorser 
resided. The maker was absent, but the indorser 
read the notice and told the messenger that the 
maker would see the holder in a short time, and 
wished him not to sue the note until the maker 
should see him. No demand was afterward made 
on the maker, nor notice given to the indorser. 
Held, that the indorser had waived a legal demand 
and notice, and was answerable to the holder.” 
Shaw, J., in delivering the opinion, says: ‘‘And 
the court are of the opinion that when the indorser 
at, or shortly before the time the note becomes due, 
says to the holder that an arrangement for its pay- 
ment is about being made, and in direct terms, or 
by reasonable implication, requests the holder to 
wait and give time, it amounts to an assurance that 
the note will be paid, that the promisor or indorser 
will pay it, and is a waiver of Semel and notice. 
It tends to put the holder off his guard, and in- 
duces him to forego making a demand at the proper 
time and place, and it would be contrary to good 
faith to set up such want of demand and notice 
caused, perhaps, by such forbearance, as a un 
of defense.” In Cayuga Bank v. Dill, 5 Hill, 

a contrary conclusion was reached by a divid 
court on facts similar to those in the Ohio case but 
the decision has been criticised and condemned by 
some of the ablest writers. 1 Parsons’ Notes and 
Bills, 592; note g; 2 Daniels’ Neg. Inst., § 1107. 
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THE RELATION OF INNKEEPER AND 
GUEST. 
VERY important and novel decision was made 
by the General Term of the New York Su- 
preme Court in the First Department, in the case of 
Hancock v. Rand, 17 Hun, 279. The plaintiff, Gen- 
eral Hancock, in November, 1873, applied to the 
defendants, proprietors of the St. Cloud Hotel, in 
the city of New York, for rooms for himself and 
his family, with meals to be served either at the res- 
taurant or in their rooms. A monthly price, less 
than transient rates, was agreed upon, based on the 
manner in which the meals should be required. 
Specified rooms were engaged. The arrangement 
was to continue until the next summer, unless Gen- 
eral Hancock should sooner be ordered away on 
military duty. In March, 1874, in the absence of 
the family in the evening, the rooms were entered 
by a thief, and jewelry to the amount of $4,000 
was stolen. Suit was brought against the proprie- 
tors of the hotel for the value of the property, and 
the General Term pronounced in favor of the plain- 
tiff. The question of deposit in the hotel safe did 
not arise, and the theft was not by an employee of 
the defendants. The court say: 
‘*We cannot adopt the theory that ascertaining 
and fixing the price which was to be paid for the 
accommodation and specifying the probable dura- 


tion of the stay at the hotel necessarily had the 
effect to deprive the plaintiff of the character of 


guest. The effect of such a theory reduced to 
practice would be to deprive the visitor at a hotel 
of the character of guest if he took the precaution 
to ascertain in advance the price which would be 
charged for his entertainment. Although the de- 
cisions have not been uniform upon the question 
whether fixing in advance the price to be paid and 
the duration of the stay of a visitor at a hotel has 
the effect in law to constitute such person a mere 
boarder or lodger; and to deprive him of the char- 
acter of guest, yet our examination of the subject 
has led to the conclusion that, regarding hotels as 
they are now conducted and patronized, such an ar- 
rangement does not necessarily have an effect to pre- 
vent the relation of innkeeper and guest and the ob- 
ligations which attach thereto. * * * The 
law which renders the keeper of a hotel liable for 
the baggage of the guest, which is stolen from the 
room assigned him, and which remains in the care 
and supervision of the landlord and the servant 
whom he selects, is salutary, and should not be ren- 
dered substantially inoperative by adopting tech- 
nical distinctions which rest upon ingenious specu- 
lation rather than sound reason.” 


We have been led by the public character of this 
case to examine the-authorities on the subject. 
Those cited by counsel and court are as follows: 

Story says (Bailments, § 477): ‘‘The length of 
time that a man is at an inn makes no difference; 
whether he stays a week, or a month, or longer; so 
always that, although he is not strictly transiens, he 
retains his character as a traveller. And if he still 
is in reality a traveller, the making of a special 
agreement with the innkeeper for the price of his 
board by the week will not change his character as 





a guest, and make him a mere boarder. But if a 
person comes upon a special contract to board, and 
sojourn at an inn, he is not, in the sense of the law, 
a guest; but he is deemed a boarder.” Travellers 
‘are not entitled to select a particular apartment.” 
Id., § 476. 

In Pinkerton v. Woodward, 33 Cal. 597, it is said: 
‘*A traveller who enters an inn as a guest does not 
cease to be a guest by proposing to remain a given 
number of days, or by ascertaining the price that 
will be charged for his entertainment, or by paying 
in advance for a part or the whole of the entertain- 
ment, or paying for what he has occasion, as his 
wants are supplied.” But in this case there was no 
agreement whatever, and the only question was 
whether the custom of demand of payment and pay- 
ment in advance changed the relations. The plain- 
tiff arrived at the inn on the 1st of November, in- 
tending to embark in a steamer which sailed on the 
13th of the same month, and was clearly a traveller, 
and the house was not simply a lodging house, be- 
cause it was open to everybody. The real question 
was whether the house was an inn; not whether the 
plaintiff was a traveller and guest. 

In Norcross v. Norcross, 53 Me. 169, the court said: 
‘* Neither the length of time that a man remains at 
an inn, nor any agreement he may make as to the 
price of board per day, or per week, deprives him 
of his character as a traveller and a guest, provided 
that he retains his status as a traveller in other re- 
spects. If an inhabitant of a place makes a special 
contract with an innkeeper, there, for board at his 
inn, he is a boarder, and not a guest. The test 
questions are, was he a traveller and a wayfarer, and 
was he received and entertained as such by the inn- 
keeper in his inn?” Citing Berkshire Woolen Co. v. 
Proctor, % Cush. 417. This is obditer. The facts 
showed aclear case of the relations of innkeeper 
and travelling guest. It was not a case of special 
contract, but of stopping for six days without con- 
tract. 

In Berkshire Woolen Co. v. Proctor, 7 Cush. 424, 
the court say, after quoting the passage from Story: 
‘*The simple fact that Russell made an agreement 
as to the price to be paid by him by the week, would 
not, upon any principle of law or reason, take away 
his character as traveller and guest. A guest for a 
single night might make a special contract as to the 
price to be paid for his lodging, and whether it were 
more or less than the usual price, it would not affect 
his character as a guest. The character of guest 
does not depend upon the payment of any particu- 
lar price, but upon other facts. If an inhabitant of 
a place makes a special contract with an innkeeper 
there, for board at his inn, he is a boarder, and not 
a traveller or a guest, in the sense of the law. But 
Russell was a traveller,” etc. Russell was a resident 
of another place, and was temporarily visiting Bos- 
ton as a witness at court. This distinguishes this 
case from the principal one. 

In Walling v. Potter, 35 Conn. 183, the parties 
were both residents of the same town, but the plain- 
tiff stopped over night at the defendant’s inn there, 
and this was held to make him a guest. The court 





THE ALBANY LAW JOURNAL. 


65 








say: ‘‘If he resides at the inn his relation to the 
innkeeper is that of a boarder; but if he resides 
away from it, whether far or near, and comes to it 
for entertainment as a traveller and receives it as 
such, paying the customary rates, we know of no 
reason why he should not be subjected to all the 
duties of a guest, and entitled to all the rights and 
privileges of one. In short, any one away from 
home, receiving accommodations of an inn as a 
traveller, is a guest,” etc. 

. In Manning v. Wells, 9 Humph. 746, the plaintiff 
was staying at defendant’s inn at an agreed monthly 
price. He was held not to be a guest. The case does 
not show whether he came from another place. The 
court say: ‘“ Noris a person a guest, in the sense of 
the law, who comes upon a special contract to board 
and sojourn at an inn; he is deemed a boarder.” 
‘“‘A passenger or wayfaring man may be an entire 
stranger. He must put up and lodge at the inn at 
which his day’s journey may bring him. It is, 
therefore, important that he should be protected by 
the most stringent rules of law, enforcing the lia- 
bility of the innkeeper.” ‘‘But as a boarder does 
not need such protection, the law does not afford 
it.” 

In Kisten v. Hildebrand, 9 B. Monr. 73, the pas- 
sage from Story and the first sentence quoted from 
the last case are quoted, but the question was 
whether the defendant was an innkeeper. The pre- 
cise facts are not disclosed, but the holding was 
that the defendant was merely a boarding-house 
keeper. 

The case of McDaniels v. Robinson, 26 Vt. 316, in- 
volves no question at issue in the principal case, and 
makes no statement applicable to its circumstances. 
It was a case of leaving a horse at the inn for some 
time, and eating and lodging there a portion of the 
same time. 

In Allen v. Smith, 12 C. B. (N. 8.) 638, the per- 
son stopping at the inn came there with horses from 
another place, on his way to a race at a third place. 
With occcasional absences he remained at the inn 
two months. It was held that he must be presumed 
to be still a guest. The court said that the charac- 
ter of the relation was not changed from guest to 
lodger by the length of sojourn at the inn. It is as- 
sumed that the person was a transient traveller. 

In Thompson v. Lacy, 3 B. & Ald. 286, the court 
say an inn ‘‘is a house where the traveller is fur- 
nished with every thing which he has occasion for 
whilst upon his way.” ‘‘In this case the defend- 
ant does not change as a mere lodging-house keeper, 
by the week or month, but for the number of nights. 
A lodging-house keeper, on the other hand, makes 
a contract with every man that comes; whereas an 
innkeeper is bound, without making any special 
contract, to provide lodging and entertainment for 
all at a reasonable price.” The case, although cited 
by defendant’s counsel, is not specially in point, ex- 
cept as to its first definition of an inn. 

In Dausey v. Richardson, 3 El. & Bl. 144, cited by 
defendant’s counsel, the declaration stated that the 
defendant was a boarding-house keeper. This dis- 
tinguishes the case. 





In Wintermute v. Clarke, 5 Sandf. 247, the court 
said: ‘‘ It was sufficient to prove that all came were 
received as guests, without any previous agreement 
as to the duration of their stay or the terms of their 
entertainment, and this was the proof actually 
given.” So the question did not arise there, but the 
definition favors the defendant. 

In Willard v. Reinhard, 2 E. D. Smith, 148, the 
court declared the distinction between a boarding- 
house and an inn to be, that in the former the guest 
is under an express contract for a certain time and 
rate, while in the latter he is entertained from day 
to day, under no contract except an implied one. 

The foregoing are all the cases cited having any 
possible applicability. In addition we find the fol- 
lowing: 

In Hall v. Pike, 100 Mass. 495, the plaintiff was 
a carpenter, boarding in Boston when not elsewhere 
employed, and was temporarily engaged at work in 
Cambridge. The defendant kept an inn at Cam- 
bridge, in which he entertained transient guests at 
$2 a day and weekly boarders at $5 a week, who sat 
at different tables. The plaintiff went to the inn 
early in November and agreed to pay $5 a week for 
board, with no agreement as to time. He remained 
a week or two and left, returning in four or five 
days, and remaining until December 6th, and sitting 
with the weekly boarders, but usually spending 
Sunday at his boarding-house in Boston. The de- 
fendant requested a ruling that there was no evi- 
dence that plaintiff was a guest, but this was re- 
fused. Held,noerror. -The court say: ‘‘ The dura- 
tion of the plaintiffs stay, the price paid, the amount 
of accommodation afforded, the transient or perma- 
nent character of the plaintiff's residence and occu- 
pation, his knowledge or want of knowledge of any 
difference of accommodation afforded to, or price 
paid by, boarders and guests, are all to be regarded 
in settling the question.” Here the plaintiff hav- 
ing another residence might possibly be regarded as 
a traveller. 

A very recent case is Jalie v. Cardinal, 35 Wis. 
118, A. D. 1874. The plaintiff, a traveller residing 
at a distant place, visiting the defendant’s town to 
buy goods, sought defendant’s inn, asked if he took 
boarders, and the price by the week, and was received 
into the house. His intention, not communicated, 
was to remain only three or four days, but nothing 
was said as to the length of his stay. The loss oc- 
curred two days afterward. Held, that there was 
no error in the refusal to charge that “if plaintiff 
was stopping at the hotel under an agreement to 
board by the week, he was not a guest but a 
boarder, and the common-law liability of an inn- 
keeper over the property of his guest did not ap- 
ply.” The court say: ‘‘ It is well settled that if a 
person goes to an inn as a wayfarer and a traveller, 
and the innkeeper receives him into his inn as such, 
he becomes the innkeeper’s guest, and the relation of 
landlord and guest, with all its rights and liabili- 
ties, is instantly established between them. Neither 
the length of time that a man remains at an inn, nor 
any agreement he may make as to the price of board 
per day or per week, deprives him of his character as 
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a traveller and a guest, provided he retains his status 
as a traveller in other ” Citing 7 Cush. 
417; 100 Mass. 495; 38 Cal. 557; 53 Me. 163. The 
plaintiff was clearly a traveller and a guest in this 
case. 

The most recent case, and the one nearest in 
point, is Lusk v. Belote, 22 Minn. 468, A. D. 1876. 
The plaintiff's wife and six children became inmates 
of defendant’s hotel at St. Paul, on the 7th of Au- 
gust, 1872, and, except that two of the children left 
about September 18, remained there until the next 
October. The plaintiff was not a resident of the 
State, but at the time they came to the hotel his 
wife and children had been living in St. Paul for 
three or four years, sometimes keeping house, some- 
times staying at a hotel or boarding-house, the 
plaintiff visiting them two or three times a year. 
The plaintiff came to the hotel on the 10th of Sep- 
tember, and remained about four weeks. There 
was an agreement for special rates for himself and 
his family, lower than transient rates. On the 20th 
September the watch of the plaintiff and jewelry 
of the children were stolen from the hotel. Held, 
that the plaintiff was a traveller, but the children 
were not, and the defendant was liable for the 
watch but not for the jewelry. The court say: 
‘This strict liability exists only in favor of travel- 
lers.” As to the family, ‘‘they must be regarded 


as in fact dwellers in and inhabitants of St. Paul.” 
‘* They certainly were not travellers in any just sense 
of the word.” As tothe husband, ‘‘ he was received 


there as a traveller, and in no other character.” 
‘** His status as a traveller, like any other status, once 
shown to exist, is to be presumed to have continued. 
Neither the agreement by which he was to pay spe- 
cial rates for himself and family, lower than those 
ordinariiy charged for transient guests, nor the fact 
that he remained in the inn for a month, nor, so far 
as we discover, any other fact which appeared in the 
case, furnish any evidence that his character was 
changed from that of a traveller to that of a 
boarder.” It will be noted that there was no agree- 
ment as to the length of the plaintiff’s personal so- 
journ. 

It will be perceived that there is no exact prece- 
dent for Hancock v. Rand. Every one of the fore- 
going cases is differenced from it by one circum- 
stance or another. We think we may safely say, 
that although mere protracted sojourn and an 
agreed price for entertainment do not constitute the 
applicant at an inn a boarder, yet it has never been 
decided that a contract to remain a certain protracted 
length of time, with an agreement on the price 
therefor, are consistent with the relation of inn- 
keeper and guest, even in the case of a traveller. 
There is no intimation of any such doctrine in any 
of the foregoing cases except Pinkerton v. Wood- 
ward, and there the language is, ‘‘ proposing to re- 
main a given number of days ;” and moreover the 
present question was not involved in that case. 

There are several reasons why we incline to the 
opinion that General Hancock was a boarder rather 
than a guest. In the first place, the arrangement 





was not one which he could impose on the defend- 


ant against his will. Rand as innkeeper was bound 
to take him in a transient manner, but was not 
bound to agree beforehand to keep him nine months 
at the price in question. The obligation to do this 
arose from the contract of the parties, and not from 
Rand’s legal liability as innkeeper to entertain the 
public. It is true that as guest the General might 
lawfully stay and demand entertainment during 
nine months, without contract, but to do so he must 
rest on his legal right as a transient guest; and the 
moment he abandoned that character, and entered 
into contract, he changed the relations. By con- 
tract he obtained a right to which he was not enti- 
tled as mere guest. Without the contract, Rand 
might lawfully have abandoned the keeping of his 
hotel in three days or in three months, and then the 
General's right to entertainment would have ceased. 
But with the contract, he was bound to entertain 
him nine months, or become subject to a claim for 
damages. In the second place, as this was matter 
of contract, there was a correlative obligation on 
the General to pay for nine months unless sooner or- 
dered away by the government. If not ordered 
away, he would have been liable in damages to 
Rand, unless he paid for the nine months. This 
liability is entirely inconsistent with the relation of 
innkeeper and guest, and is alone conclusive of the 
rights of the parties. Who ever heard of an inn- 
keeper having a cause of action against a guest for 
not staying out his proposed time? In the third 
place, as we have seen, a mere guest is not entitled 
to select a particular apartment. The landlord may 
put him and move him where he pleases. But Gen- 
eral Hancock leased certain rooms for a certain time, 
subject to the one condition. Rand could not have 
ejected him by legal process, if he had been dis- 
posed todo so. Those rooms were the General's 
house for that time. Who ever heard of a guest 
who was not liable to have his rooms changed by 
his landlord? But, finally, General Hancock was 
not a traveller. He was not transiens. He was not 
‘*on his way.”” He was not a wayfarer. So far as 
the case shows, he had no other residence, and he 
had no fixed intention of ever leaving the St. Cloud 
Hotel. He was subject to the order of the govern- 
ment. As a soldier his residence was where he was 
for the time being; 7. e., where he proposed to be 
nine months. Now an inn is a place for transient 
persons, travellers, persons ‘‘on their way.” A 
traveller is a person ‘‘away from home.” A resi- 
dent of the same place with the innkeeper, it is 
conceded, would be a boarder under the circum- 
stances of this case. General Hancock was a resi- 
dent of New York city. He had no other residence. 
He was ‘‘at home,’’ the only home he had, at the 
St. Cloud Hotel. So far as appears he was at his 
journey’s end. Therefore he could not be the guest 
of an innkeeper under such an arrangement. For 
support of this view, see Gholson v. State, 53 Ala. 
519; S. C., 25 Am. Rep. 652, and note, 654, defin- 
ing the word ‘‘ traveller.” 

We have said nothing of the impolicy of extend- 
ing the harsh common-law liability of innkeepers 
in a case of the smallest doubt, when so much of 
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the reason for the rule has vanished with the in- 
crease of civilization. The rule certainly should 
have no favors shown it, but should be strictly con- 
fined to the circumstances for which it was de- 
signed. 

What we have said is ‘‘without prejudice,” we 
hope, to anybody, least of all to the eminent and 
learned jurist who pronounced the opinion, and 
who is as apt to be right as any judge who has ever 
graced the bench of our State. 

ene SESE SEN 


SPEAR’S LAW OF EXTRADITION. 


Mr. Eprtor — Having read this book with care, I 
take the liberty of stating my impressions. I do so 
with the less hesitation, as the author’s taste, judg- 
ment and research leave little room for criticism, lit- 
tle hope that, in the present state of the law, any thing 
of value could be added to his work. 

In the first part of the book international extradi- 
tion is considered in its varied aspects, upon principle 
and authority, and with reference to the prudence 
and economy due to the subject. Theauthor justly 
regards the reclamation and the surrender of fugitive 
criminals as necessary to that justice which, for pro- 
tection and example, all civilized governments should 
seek to administer. He also regards with solicitude 
the course of procedure to be observed. 

In the first and second chapters, Dr. Spear shows 
that the whole subject is regulated and controlled by 
treaty stipulations; that with the constitutional power 
to make treaties on the subject and with appropriate 
legislation, no other method could be adopted. This 
view is in direct and sharp antagonism with the theory 
(acted upon in the case of Arguelles) that in deference 
to the comity which exists between nations and in 


obedience to the principles of international law, per- 
sons charged with having committed crimes in other 
countries, at peace with us, and escaping hither should, 
upon demand, be surrendered even if no such treaty 


exists. The fallacy of the attempts which have been 
made to support that theory is freely exposed and the 
refutation is signal and conclusive. He refers to the 
action of Congress and of the courts, to the principles 
by which each appears to have been governed. He 
also cites the opinions of our attorney-generals upon 
specific cases and questions presented, expositions of 
great value, dictated in most instances by the spirit of 
the jurist and of the statesman. That preliminary 
dissertation will be useful to the profession. Even 
those who are familiar, in mere practice, with extradi- 
tion cases as they have arisen, will have an immediate 
interest in tracing the growth of the system, the ac- 
ceptance and the influence of the principles upon 
which it rests. 

The foundation of his work having been thus laid, 
the author proceeds to the critical and elaborate con- 
sideration of his subject at large. He gives the sub- 
stance of the treaties which we have made with other 
countries, and enumerates the crimes to which they 
relate. Some of the treaty stipulations have important 
exceptions or limitations, unhappily not found in 
others, owing perhaps to want of care, to the exigencies 
under which the compacts were made, or to the exac- 
tions of the peculiar people with whom we were nego- 
tiating. Some of the treaties exclude political offenses, 
others cases of crime perpetrated before the date of 
the treaty; and asmall number of them provide that 
the person surrendered shall not be tried for a crime 
committed previous to that for which the surrender 
was. demanded. After having given extended and 
minute information of this character, much of it of 
peculiar interest, the author proceeds to the discus- 





sion of questions of interpretation, of construction, of 
implication, of evidence; questions which had been 
considered or yet remained to be reasoned out for the 
first time. Thus it was that parts of the work would 
seem to have called for the exercise of mature reflec- 
tion and judgment in the application of principles to 
novel and peculiar relations. The authorities are cited 
with discrimination. He is not, however, chargeable 
with the vanity of seeking to refer to every possible 
case, and so, instead of a treatise, producing a mere 
digest. He uses cases and opinions of authority in the 
spirit of one who welcomes the lights shed upon his 
path. But when no citation can be made he does not 
falter; the analogies peculiar to each topic are applied 
to itselucidation. In some instances, where the casual 
expressions of writers or the opinions of judges in 
cases not perhaps well presented, seem to be faulty, he 
makes, in a summary way, the needful corrections. In 
some other instances more imposing, the cases notable 
by reason of the questions jinvolved and of the high 
character of the judges by whom they were consid- 
ered, the doctrines sought to be enforced give the au- 
thor great concern. He takes hold of those cases with 
a firm grasp, inspects, contrasts, disintegrates and 
finally leaves them somewhat as the anatomist may 
leave his subject, every nerve and artery exposed, 
every member severed or out of joint. The criticisms 
could not well have been avoided, as, if the views 
favored in those cases were right, the lessons taught 
by him on some material points were utterly wrong. 
It is to be regretted that, as shown by Dr. Spear, a 
uniform course has not been pursued by our courts in 
passing upon questions raised on behalf of extradited 
persons. That want of conformity cannot be ascribed 
to any indisposition to regard our treaty stipulations as 
the law of the land or to an intent to treat lightly our 
international obligations. It is rather to be ascribed 
to mere errors of construction, and like errors occur 
everywhere. We ‘find them in history, in elaborate 
commentaries on the Constitution, and in the inter- 
pretation given to parts of the Holy Scriptures. It is 
easy, now that the cases have been collected and 
analyzed by the author, to see how our treaty obliga- 
tions should be understood. But it was less easy, on 
the first presentation of a case, to see the line of duty 
to be pursued. We should not now expect to hear a 
learned judge state in court that the person who had 
been surrendered to us for a specific crime is liable to 
be tried for any other offense on the mere motion of 
the district attorney. And yet, we should feel no sur- 
prise on hearing him deny an application for an imme- 
diate discharge, or overrule a plea of abatement, on the 
ground that the question should be considered by the 
executive on the petition of the accused. We think 
that would be the safer practice, as the local court may 
not always be well advised of the correspondence 
which may have been had between this and another 
government. Without such provision or care, our 
courts might fall into the same error which Dr. Spear 
shows was deplored in England, where, without the 
knowledge of the government, extradited persons 
were put on trial in violation of treaty stipulations. 
It is not to be doubted that any foreign power, having 
surrendered the criminal with the understanding that 
after having been tried for a specific crime, he should 
not be put on trial for any other offense, until he could 
return to its jurisdiction, might, on cause being shown, 
waive that condition. The question thus affecting the 
two governments as a matter of agreement and policy, 
affecting also the courts, having due regard to their 
jurisdiction, however restricted, does not seem to 
create any personal right in the accused. But the 
practice to be observed should be uniform. We make 
these suggestions with diffidence, as, in the case of The 
Commonwealth v. Hawes, which the author approves, 





68 


THE ALBANY LAW JOURNAL. 





= 





the order discharging the extradited criminal was 
affirmed. 

The author approves of the ground taken by the 
English government on our application for the surren- 
der of Winslow, and reviews the correspondence be- 
tween our Secretary of State, Mr. Fish, and Lord Derby, 
with great clearness and force. There was no real oc- 
casion for that difference between the two govern- 
ments. It could have been avoided by us'with grace 
and dignity. We knew with what crime Winslow was 
chargeable, held the proofs, reasonably certain, else his 
extradition should not have been demanded. We 
could have said, ‘‘ He will be tried for that crime, but, 
until further conference, for no other crime of prior 
date.’’ Thus it should have been as to the charge 
against Lawrence. All that would have been the more 
proper, as the policy of granting an asylum to the 
stranger —a pet theory of our own —had been cher- 
ished by Great Britain to such an extent as to become 
a national distinction, had been proclaimed by her in 
a spirit of pride nearly akin to ostentation and arro- 
gance. That policy, dominative and severe, had made 
itself felt whenever she had proposed or assented to 
an extradition treaty, the crimes to which it related, 
so carefully enumerated as to exclude every other 
offense. It had also made itself felt in passing upon 
the application for the surrender of the fugitive, the 
crime for which he was to be tried specified, the evi- 
dence of his flight and guilt to be circumstantial and 
adequate. It became us, therefore, to remember that, 
with Great Britain, this was a delicate subject, that 
she was so sensitive as to be alarmed by any louse prac- 
tice or departure from the spirit or terms of the com- 
pact. It would obviously have been wise in us to have 
removed every cause of offense, to have relieved her 
from the apprehension that she might be overreached, 
that the fugitive surrendered to us on a charge of 
felony would be tried for a misdemeanor only, or for 
some offense of local recognition, devised siuce the last 
change of the moon. 

In our correspondence with Great Britain on this 
subject we could, without loss of self-respect, have 
adopted a tone of conciliation, especially as her con- 
sent was necessary to the reclamation of the fugitive. 
Moreover, it was idle for us to deny her right to adhere 
to a certain construction of the treaty, or to think 
of moving her by putting our logic against that of the 
law officers of the Crown. Our diplomatist, standing, 
as he should stand, on his dignity, need not have for- 
gotten that “‘ discretion is the better part of valor,” or 
that a{suavity like that of Mr. Conversation Kenge 
might be useful in toning down asperities. 

That Dr. Spear apprehends correctly the sense and 
construction of our treaty obligations on this subject 
is quite evident. He brings to his support authorities 
of the highest character and has a line of argument 
too sturdy and coherent to be broken up or evaded. 
But we confess that we have never taken kindly to the 
formula that clings to the system and makes it bur- 
densome. A single illustration may suffice. We shall 
assume that the fugitive, who ran away from his cred- 
itors, is suspected of having perpetrated several crimes 
— murder, arson, forgery and burglary. The circum- 
stances seem to point that way, but the proofs crop 
out slowly. Having in hand some evidence as to the 
burglary we lay it before the English government, it is 
approved, he is brought back, tried and acquitted. At 
the same term of the court he is indicted for forgery. 
As our jurisdiction is special and limited, we cannot try 
him for that crime (as the authorities have it) “ until 
there is a reasonable time given him to return to the 
asylum from which he has been taken.”’ That time is 
given. He is brought from there again and again, 
tried and acquitted, until finally extradited for the 
last time, he is put on trial for the murder. Having 
been thus pursued, captured, transported and impris- 





oned on each charge in turn, the work of years, the 
poor fugitive, perhaps, all the while innocent, is worn 
out and the good people of the vicinage have been so 
exasperated by the trouble and expense that a fair and 
patient trial can hardly be expected. Now, we are 
quite satisfied that it must have taxed the mental im- 
becility of more than one of the sovereign powers to 
have invented and made respectable such a course of 
cruel and fruitless botheration. But so it is and we 
must submit. Our only hope is that in due time, an 
amendment may be adopted so that instead of the 
formality of returning the criminal to the asylum 
from which, on a mistaken charge, he was taken, the 
propriety of subjecting him to ancther trial may 
be determined by diplomatic correspondence. That 
method could not be objectionable, as the govern- 
ments most anxious to hold the right of an exile to an 
asylum inviolate, have no interest in harboring the 
criminal. In some season of universal calm, the na- 
tions reposing in a spirit of brotherhood, if such a sea- 
son ever comes, we should like to see our present Sec- 
retary of State, whose discretion and judgment com- 
mand respect everywhere, propose such a change. 

As we turn the leaves of this treatise, we are at- 
tracted by topics of interest, so well presented, that it 
would give us pleasure to indulge in more specific 
references. The professional reader will be especially 
satisfied with the ninth and tenth chapters of this part, 
in which the course to be pursued, step by step, in 
cases of extradition to and from the United States are 
pointed out and illustrated. 

We need only add, that in the second part of the 
book, devoted to Inter-State Extradition, the author 
is equally master of his subject. The constitutional 
provisions, the powers of the States, and of the State 
courts, and the vexed question of executive discretion 
in demanding and delivering fugitive criminals, are 
stated and explained. In this part, as in the other, the 
proceedings to be observed are sv clearly set forth as to 
be of essential benefit to the practitioner. 

In our judgment, this work does justice to a delicate 
and difficult subject, one of national importance, 
meets and satisfies a want of which the profession and 
the courts have been conscious; and entitles the au- 
thor to the grateful respect due to a profound consti- 
tutional writer. JIN. 

BROoKLYN, N. Y. 


a 
TRIAL BY JURY. 


Court Room or WILLIAMS County, 
CourRT oF COMMON PLEAs, 
Bryan, Ou10, July 2, 1879. 


Editor of Albany Law Journal: 

Having for many years read the JOURNAL, as well as 
other prominent law pericdicals of the times, I have, 
of course, had occasion to read many able articles upon 
the subject which entitles this communication. 

These journals break out, at intervals, in attacks, 
more or less severe, upon the jury system. Not once, 
to my recollection, during all these years, so fruitful 
of these attacks, has any friend of the system pre- 
sumed to lend his pen to itsdefense. In your number 
of the 14th inst., through an article from the ready 
pen of your gifted correspondent, J. H. Hopkins, 
Rochester, N. Y., the JOURNAL returns, fresh and vig- 
orous, to the assault. The force, elegance and plausi- 
bility of this article proclaims it as strong a statement 
of the case as the subject will admit of; and in my 
feeble effort to answer it, I desire to put on record an 
humble protest against the indiscriminate and un- 
sparing raid which, so long, so fiercely, and so abso- 
lutely unopposed, has been waged against the modern 
jury system; and to examine some of the propositions 
of the writer. With a refreshing and somewhat re- 
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deeming reserve of respect and reverence in his 
thoughts, he concedes, at the outset, that, in its origin, 
trial by jury “‘ was a shield forged by the people for pro- 
tection against the great and the powerful nobles. * * * 
In times when might made right, when strength made 
justice, when the ability to take possession was more 
than nine-tenths of the law, people felt the need of a 
tribunal which should secure to them their rights. 
* * * Thus, from the soil of oppression, grew the 
system of trial by a jury of one’s peers; * * * .” 
But the writer adds: ‘It should be always remem- 
bered that this system belongs to a state of inequality, 
to a state of ranks and grades, to a state where some 
possess many rights and others few; and is not needed 
where each man enjoys all the rights which every 
other man enjoys.”’ The author here graciously con- 
cedes that ‘‘trial by jury’’ was born of the people; 
that it was a “‘shield forged by the people for protec- 
tion;’’ that it is the offspring of that inherent sense 
of justice, equality and fair play which ever stimulates 
the popular heart to resistance against oppression and 
injustice. Thanks for at least this just tribute to the 
venerable ‘“‘relic of barbarism! ”’ 

Conceding the importance of a man’s rights being 
passed upon by his equals, men of intelligence and in- 
tegrity, unbiased and unprejudiced, the author asks 
what more is necessary? If there is any greater virtue 
in twelve than in three, six or nine? and why a ma- 
jority should not control in law as in politics; in 
juries as in appellate courts; and affirms that when 
unanimity is essential, twelve is too large for the 
purposes of justice. With this he warms up in his 
work and proceeds to his direct attacks upon “trial by 
jury:” ‘‘Too often some fool or knave will find a 
place on the jury, who, through intellectual opacity, or 
from pecuniary considerations, will be ‘ faithful unto 
death’ and prevent a verdict.”” * * * 

“The jury is as likely to decide in opposition to, as 
in accordance with the facts, and to mistake the argu- 
ments of counsel for evidence, while a judge or 
referee, if he be impartial, decides on the merits of 
the case.”’ 

He soundly concludes that to substitute judges for 
jurors would necessitate an increase in the number of 
judges, but plausibly contends that the expense would 
still be less than that of the jury system; and after 
asserting that three or five judges are as apt to decide 
questions of fact correctly as twelve jurors, he reasons 
that it remains to consider only one question — the 
question of price: ‘* Will it cost more to buy a judge 
than ajuror? And this question is not unworthy of 
consideration. The maxim of Bias, which was in- 
scribed in the temple at Delphi, is still true: ‘ Most 
men are bad.’ Men are merchandise, almost all of 
them are forsale. But what are the relative money 
values of the judge and the juror?”’ Recounting the 
influences which tend to render the judge invulnerable 
to bribery and to place him above suspicion, Mr. H. 
supposes the case of a man of low character raised to 
the bench and induced to sell himself, but maintains, 
for such a judge, that ‘‘ he at least sells himself dearly, 
while on the {other hand a juror can often be bought 
for a few dollars, and the purchase of a juror defeats 
justice as completely as the purchase of a judge!” I 
stand bewildered before the logic of your correspond- 
ent. The jury system seems impaled upon his caustic 
pen. Never did the pen of genius more conclusively 
demonstrate the absolute invulnerability of absurdity! 
That historic coloquy between the metaphysician and 
the unschooled but practical reasoner suggests my only 
refuge from the consequences of the author’s logic. The 
trained logician put a problem full of mystery and de- 
manded its solution: ‘* I just met two lads. One of them 
informed me that they each had the same father, and 
each had the same mother, yet they were not brothers, 
nor were they otherwise of kin. Now solve that 





“The solution is easy and simple,” re- 


proposition.” 
‘* Pray, what is it then?” asked the 


plied his friend. 
philosopher. 

‘“* Why, the boy lied!” 

The vice of the author’s reasoning—the lameness 
of his conclusions — proceed from the fallacy of his 
premises. They are at war with the elementary prin- 
ciples and presumptions of the law. They contravene 
the familiar presumption that men are good, and 
affirm that ‘‘most men are bad.’’ They ignore the 
fact upon which, by force of the law’s salutary pre- 
sumptions, the great body of the law is administered, 
that integrity, morality and virtue are the usual at- 
tributes of men, and assume that “ men are merchan- 
dise! ”’ 

By one heartless, reckless, dash of the pen they con- 
demn to oblivion all those cherished maxims of the 
law which proceed upon the charitable presumption 
that virtue, innocence, moral worth and integrity are 
the rule; vice, guilt, moral turpitude and corruption 
the exception, and fearlessly assert: ‘almost all of 
them [men] are for sale!” Possibly, however, this 
uniform badness is one of the blessings of the boasted 
‘*republic, when a state of equality prevails,” * * * 
‘“*when each man enjoys all the rights which every 
other man enjoys’’—that of buying up his “‘ peers,” 
or selling out to them, as occasion may require! 

Let us consider the proposition that: ‘Too often 
some fool * * * will find a placeon the jury, who, 
through intellectual opacity * * * will be ‘faith- 
ful unto death’ and prevent a verdict.’’ Place Expe- 
rience upon the stand and she testifies that the fool is 
not the one to prevent a verdict by disagreement. 
That he is not endowed with those staying qualities 
which can successfully resist the force of the clearer 
heads, cooler judgments and readier tongues, to be 
encountered in the attempt of the “ faithful’’ one to 
hang the jury. That the weakness of his intellectual 
opacity succumbs to superior intellectual power. 
That, oftener will the cool heads and clear judgments 
of a small mivority prevail against a weak or hasty 
majority in proclaiming a just result, than a weak 
member will prevent a verdict by disagreement. 

Take the case, next, of the ‘‘knave * * * who, 
through pecuniary considerations, will be faithful unto 
death, and prevent a verdict.”’ 

The author asserts that ‘‘a juror can often be bought 
for a few dollars, and the purchase of a juror defeats 
justice as completely as the purchase of a judge.” 

Does it, indeed? Let us see. By his own reasoning, 
the purchase of a juror simply prevents a verdict — de- 
fers the final disposition of the case; necessitates an- 
other trial, and the purchase of another juror to ‘‘ pre- 
vent a verdict,’ and at each recurring trial a juror 
must be subsidised (rather a discouraging enterprise, 
we should say), while the purchase of a judge, once 
for all achieves the final, hopeless, triumph of injus- 
tice. To defeat justice as completely as by the pur- 
chase of a judge, not a juror simply, nor yet a major- 
ity of the jurors, but the whole panel of twelve must 
be bought with a price. I suggest that this would be 
just a little hazardous, and possibly as expensive as 
buying a judge. Then, if the verdict reflects the cor- 
ruption and cupidity of the twelve jurors, rather than 
the evidence in the case, that “impartial judge which 
decides on the merits of the case,”’ ought certainly to 
be relied upon to set such verdict aside ; for this is the 
sort of judge the author assumes is to occupy the bench 
and to supply the absence of the jury system. It may 
not be impertinent to inquire, however, if ‘‘ most men 
are bad;”’ if ‘‘men are merchandise;”’ if “almost all 
of them are for sale;’’ by what scheme of jugglery 
are the impartial and incorruptible men to be selected 
for and placed upon the bench! 

The author further maintains that “the jury sys- 
tem, as it now exists, is beneficial to only two classes— 
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professional jurors and jury lawyers. Men of the first 
class owe to it their subsistence, and, when placed 
upon the jury, they maintain the cause of those who 
employ them with a tenacity which insures victory.” 

It will be remarked here that the corrupted and mer- 
cenary juror progresses under the magic treatment of 
the author. At the outset he could, at best, “ pre- 
vent a verdict;’’ but now, it seems, he secures a ver- 
dict and victory for those who employ him. 

“Men of the second class’’ (jury lawyers) “ pilot a 
weak case into the harbor of success on waves of talk! ”’ 
What! and this over, and in spite of, all those breakers 
—the fools and knaves who prove “faithful unto 
death’ and prevent verdicts, or who maintain the 
cause of those who employ them, with a tenacity which 
insures victory ? 

The proposition suggests a venerable philosophical 
problem, and the reflection: 

When that irresistible force (the jury lawyer) en- 
counters that immovable substance (the foolish, knav- 
ish, or professional juror), what then? Echo answers! 

Then the author charges that ‘‘the jury is the clown 
of the law. It is constantly inventing new and ingen- 
ious tricks for the evasion of duty. It is the patron of 
the joke called ‘temporary insanity.’’’ 1t will be ad- 
mitted that ‘‘ temporary insanity ’’ is one of the odious 
absurdities of the law. Yet, it had its birth, not in 
the caprice or inventive genius of the jury, but in the 
instincts of the human heart and the all-pervading 
sentiment of mankind. 

The husband learns that his wife has been debauched, 
his bed defiled, his home desolated, his life blighted, by 
some lecherous libertine. He pursues the offender; 
sends a deadly bullet to his brain, or plunges the fatal 
dagger to his heart. Now, this is murder! The law 
knows it by no other or milder name. But the all- 
abounding sentiment of mankind returns the verdict: 
“Served him right! '’ and when the jury is called upon 
to speak, it proclaims, by its verdict, the common 
judgment of men. Yet the deed was murder all the 
same. This fairly illustrates the ‘‘joke called temporary 
insanity,” and it is a thing for the cool-headed law- 
yer to shudder at; but it is unfair to assume that it is 
the outgrowth of the jury system, or that the jury is 
especially or peculiarly its patron. I protest that it is 
not. 

That I may do your correspondent justice, I give in 
full what I regard as the exceptionally strong, logical, 
propositions of his article: . 

“If the fairest form of trial which the civilized 
world can devise is by jury, logic would demand its 
universal adoption in all manner of courts in which 
questions of fact are to be decided. 

“Why should not the surrogate be assisted by twelve 
good men and true? Consider, too, the danger of sub- 
mitting equitable causes to a single judge. Certainly 
if the blessings of an infallible trial are conferred on 
those who seek relief in law, they ought not to be de- 
nied to those who seek relief in equity.’’ It should 
be borne in mind that strongly controverted questions 
of fact are not the prominent subjects of considera- 
tion in courts of equity. These courts were the out- 
growth of the fact that the law, by reason of its stern- 
ness and rigor, had proved, in many cases, unavailing; 
and the only adequate remedy was by appeal to the 
sovereign conscience of the crown. The application of 
the principles of equity to the facts of the case chiefly 
engages the consideration of the chancellor. 

To the inquiry: ‘* Why should not the surrogate be 
assisted by twelve good men and true?” I would 
answer, without hesitation, he should have such as- 
sistance — if he desires it. 

If heis not allowed the aid of a jury in determining 
warmly-contested questions of fact which may arrive 
in causes before him, there is an obvious infirmity in 





the judicial system of your State, which obtains in 
very few, if any, of the other States of the Union. 

The argument which the author would deduce from 
the propositions last quoted, is weakened by the reflec- 
tion that from time immemorial the practice has ob- 
tained in every court clothed with equity powers, that 
“if any matter of fact in question in the cause is 
strongly controverted, the court will direct the matter 
to be tried by a jury, by directing a feigned issue.” 
* * * “Thus, if there is a contrariety of, or contra- 
dictory evidence, and the persons giving it are of equal 
credit, and have had equal opportunities of informa- 
tion, and the evidence is so equally balanced on both 
sides that it becomes doubtful which scale preponder- 
ates, the court will, in general, direct an issue, in order 
to relieve and ease its own conscience and to be satis- 
fied by the verdict of a jury of the truth or falsehood 
of the facts controvertd, lest taking upon itself to pro- 
nounce decidedly a matter of such uncertainty, it 
might do injustice to one of the parties by determin- 
ing against the real truth of the fact.”” 11 Dan. Chan. 
Prac. 727. This principle is common to the judicial 
system of all the States; either by virtue of legisla- 
tion or by the adoption of the general chancery prac- 
tice. No constitutional argument can be wielded, nor 
constitutional reason assigned, for retaining this fea- 
ture in the equity practice of any State; for, as 
neither party has a right to demand a jury in a court 
of equity, no constitutional guaranty would be con- 
travened by withholding this power from the courts; 
but the fact that the courts are permitted to invoke 
the aid of a jury and that they not unfrequently do 
this, serves, in some degree at least,to demonstrate the 
wisdom rather than the folly of the system, and that 
its continuance is not wholly attributable to the popu- 
lar superstition that it is the *‘ palladium of liberty.” 

“Trial by jury,” says Mr. H., “has been sneered at 
and satirized, and lampooned and caricatured.”’ True. 
Alas, too true. What lawyer, smarting from the sting 
of defeat, ever ratified his own disaster by sounding 
the praises of the jury to which he owed his repulse? 
Sooner would he, like the Irish barrister, ‘‘ challenge 
the array,”—one by one—to mortal combat. Sneer- 
ing at, satirizing, lampooning, and caricaturing a hos- 
tile jury, is among the time-honored common-law 
remedies of defeated counsel; a remedy so cheap, so 
simple, and so effectual to appease the disappointment 
of a client, that it would be culpable neglect of the 
duty of counsel to withhold from the bereaved client 
this summary form of redress. 

But on the other hand, what lawyer, flushed with 
victory, crowned with the honors of a verdict for 
which he has valiantly contended, ever gave expression 
to his exultant gratitude by sneering at, satirizing, 
lampooning or caricaturing the jury which has just 
laid at his feet the spoils of his hard-earned victory! 

The sneers, caricatures, etc., etc., of which the jury 
is the helpless victim, are readily traced to the disgust 
which defeat inspires. ‘ 

If the jury was an abiding institution; that is, if the 
same jury were to sit like the judge for a series of 
years, it might be otherwise. 

Like a fire company, a board of supervisors, a cor- 
poration, it can be “lampooned”’ with impunity, and 
no individual member need feel personally aggrieved 
or offended. Its supposed existence is, at most, only 
during a term. Rarely does the same jury, as a whole, 
sit in more than one case. It delivers its decision, is 
damned by the defeatedjand disappears. Not so where 
the trial is to the court. There sits that same judge for 
the next case for the next term, and the next year! 
No matter how keen the smart of defeat may be—and 
what practicing lawyer does not know that defeat by a 
court many times leaves a sting as bitter, a disappoint- 
ment as rankling as that by a jury -- there is no sneer- 
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ing, satirizing, lampooning or caricaturing reserved 
for the judge. There is at least a show of philosoph- 
ical resignation and an assimilation of respect. Any 
other course would be unpardonable stupidity. Ex- 
ceptions, of course, there are to this. Your chief jus- 
tice is authority for the statement that the Supreme 
Court of Alleghany county—General Term—furnishes 
an exception. He is reported to have said that the de- 
feated lawyers of that county and court have two rem- 
edies: One is to go down to the hotel—drinuk all around 
and d——n the court; and the other is, to take an ap- 
peal. But as I understand that court, it disappears 
much as a jury does—it * hits and runs.” 

“Tt would be interesting to see,” says Bro. H.,” 
what arguments can be advanced in favor of trial by 
jury without appealing to the past, and an appeal to 
the past will not answer.” 

It was not the design of this article to advance any 
arguments in favor of the system, but rather to con- 
sider the more prominent arguments of your corre- 
spondent against it; and if this may be found worthy of 
a place in your columns, I shall certainly take pleasure 
at an early day in taking the affirmative side of the 
question and submitting some reasons why trial by 
jury is not yet ripe for the cross—not yet fit only to be 
the victim of the parting shot of your correspondent: 
“ Crucify it for what it is.’’ 

In concluding this rambling review of the article 
before me, let me do the author the justice to say that 
Iam abundantly persuaded to say that if he were sim- 
ply “writing up” the Rochester jury system, or the 
average metropolitan jury, all he has written is fully 
justified. My protest is against the American jury 
system as an institution, being judged and condemned 
by what may be truly said of the odious and mischiev- 
ous machinery of trial by jury which is the curse and 
scandal of the metropolitan courts. It is not a fair 
test. I judge the system by what I know of its work- 
ings in the more retired rural districts of this State, 
where the writer has enjoyed abundant opportunities 
for observation and an impartial judgment. 

Ina sense then, this is ‘‘the voice of one crying in 
the wilderness’’ against the unreserved and _ indis- 
criminate condemnation and possible sacrifice of “ trial 
by jury.” Truly, 

SELWYN N. OweEn. 


LEGAL ASPECT OF THE POCASSET AFFAIR. 


INSANITY AS A DEFENSE. 


HE case of Flanagan v. The People, 52 N. Y. 467, 

seems to have substantially established the posi- 
tion of the New York courts in regard to insanity as a 
defense in criminal actions, even if there was previ- 
ously any doubt about it. The trial judge had charged 
the jury that, ‘‘ to establish a defense on the ground of 
insanity, it must be clearly proved that, at the time of 
committing the act, the party accused was laboring 
under such a defect of reason from disease of the 
mind as not to know the nature and quality of the act 
he was doing; and if he did know it, that he did not 
know he was doing wrong.” 

The words of the charge were affirmed on appeal, 
the court stating that the language was the same as 
that employed by Tindal, C. J., in McNaughton’s case, 
10 Clarke & Fin. 210, in the response of the English 
judges to the questions put to them by the House of 
Lords as to what instructions should be given to the 
jury, on a trial of a prisoner charged with crime, when 
the insane delusion of the pzisoner, at the time of the 
commission of the alleged act, was interposed as a de- 
fense. 

In McNaughton’s case the first question propounded 
was, ‘* What is the law respecting alleged crimes, com- 
mitted by persons afflicted with insane delusion in re- 





spect of one or more particular subjects or persons; 
as, for instance, where, at the time of the commission 
of the alleged crime, the accused knew he was act- 
ing contrary to law, but did the act complained of 
with a view, under the influence of insane delusion, 
of redressing or avenging some supposed grievance 
or injury, or of producing some supposed public ben- 
efit ?”’ 

On this question the answer was as follows: ‘In an- 
swer to the first question, assuming that your lord- 
ships’ inquiries are confined to those persons who labor 
under such partial delusions only, and are not in other 
respects insane, we are of opinion that, notwithstand- 
ing the party accused did the act complained of, with 
a view, under the influence of insane delusion, of re- 
dressing or avenging some supposed grievance or in- 
jury, or producing some public benefit, he is neverthe- 
less punishable according to the nature of the crime 
committed, if he knew, at the time of committing 
such crime, that he was acting contrary to law, by 
which expression we understand your lordships to 
mean the law of the land.” 

In Flanagan v. The People, supra, the Court of Ap- 
peals was only following strictly the previous New 
York adjudications. One of the earlier of these was 
Freeman v. The People, 4 Denio, 9, in which Beardsley, 
J., said: ‘* Where insanity is interposed as a defense to 
an indictment foran alleged crime, the inquiry is always 
brought down to the single question of a capacity to 
distinguish between right and wrong at the time when 
the act was done. In such cases the jury should be in- 
structed that it must be clearly proved that, at the 
time of committing the act, the party accused was la- 
boring under such a defect of reason from disease of 
the mind as not to know the nature and quality of 
the act he was doing, or if he did know it, that he did 
not know he was doing what was wrong.”’ 

In view of Flanagan’s and Freeman’s cases, not to 
mention several others where the same doctrine is laid 
down, it would seem that in the State of New York at 
least, the Freeman who lately sacrificed his daughter, 
at Pocasset, Mass., in accordance with a supposed di- 
vine command, and in the expectation that she would 
be raised again in three days, would find it somewhat 
difficult to escape conviction of murder in the first de- 
gree. From the accounts which we have in the papers, 
it may be inferred that Freeman was a sane man or- 
dinarily, and except upon the subject of religion. 
Neither does there seem to be much room for doubt 
but that at the time of committing the crime he knew 
the difference between right and wrong so far as to 
know that he was acting contrary to the law of the 
land, which is enough to bring his act within the rule 
in McNaughton’s cause. 

In several of the States, however, the rule is not so 
strict. Ina case in Georgia it was stated by the court 
that, ‘If a man has reason sufficient to distinguish be- 
tween right and wrong in relation to a particular act 
about to be committed, he is criminally responsible. 
An exception, however, is, where 'a man has reason 
sufficient to distinguish between right and wrong as to 
a particular act about to be committed, yet in conse- 
quence of some delusion the will is overmastered and 
there is no criminal intent. Provided that the act 
itself is connected with the peculiar delusion under 
which the prisoner is laboring.’’ Roberts v. The Peo- 
ple, 3 Ga. 311. 

So, too, in a late case in Connecticut, moral insanity 
appears to be clearly recognized. In Anderson v. The 
State, 43 Conn. 526, the court says: ‘It is not our pur- 
pose either to ignore or recognize this form of insanity 
(i. e., moral insanity) as an excuse for crime. The 
question is not whether an act committed under its 
influence is criminal; whether the actor should be pun- 
ished or be exempt from punishment. If it be con- 
ceded that ove afflicted with it never loses the power 
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to distinguish between right and wrong, and is at all 
times master of himself and may control his actions, 
still his mind may be enfeebled and the power of his 
will weakened, so that he will readily yield to the in- 
fluence of temptation or provocation without that 
willful, deliberate, premeditated malice which is essen- 
tial to constitute murder in the first degree. The jury, 
therefore, ought to consider moral mania, if satisfied 
of its existence, in determining the degree of crime, 
and give it such weight as it is fairly entitled to under 
the circumstances.”’ 

In Wharton & Stille’s Medical Jurisprudence, the 
attempt is made to distinguish between insane delu- 
sions and other delusions not the result of insanity. 
Asan example it is said the delusion of the Mormon 
revelation would be no defense to an indictment for 
bigamy, because the Mormons are shrewd business 
men, and exhibit no other evidences of insanity, while 
in the other class of cases there are no acquittals unless 
there is evidence of insanity aliunde. 1 Wharton & 
Stille, § 138. 

I also find in the same book the statement that 
*“*cases have not been infrequent in which parents, 
charged with the homicide of their children, have been 
permitted to show that they acted under the stress of 
what they held to be a divine command; and when it 
has been satisfactorily proved that such was their be- 
lief, they have been acquitted on the ground of irre- 
sponsibility.’ Id., § 137. 

One could well wish that the cases to which reference 
is made had here been cited more definitely, for upon 
following up the notes we find them to be nearly all 
foreign; that no English or American cases of child 
killing under such circumstances are referred to, and 
that the cases spoken of are not reported in any Eng- 
lish or American Law Reports. 

In Massachusetts, in Commonwealth v. Rogers, 7 
Mete. 500, and in Commonwealth v. Heath, 11 Gray, 
803, the English doctrine was strictly adopted. In 
actual practice, however, it appears that the rule has 
been somewhat relaxed. In the former of the above 
cases, Chief Justice Shaw took occasion to say, ‘‘ Mono- 
mania may operate as an excuse for a criminal act,” 
when ‘the delusion is such that the person under its 
influence has a real and firm belief of some fact, not 
true in itself, but which, if it were true, would excuse 
his act; as where the belief is that the party killed had 
an immediate design upon his life, and under that belief 
the insane man kills in supposed self-defense. A com- 
mon instance is where he fully believes thatthe act he 
is doing is done by the immediate command of God, 
and he acts under the delusive but sincere belief that 
what he is doing is by the command of a superior 
power, which supersedes all human laws and the laws 
of nature.”’ It would be difficult to describe Freeman’s 
act more definitely than is done in the last sentence 
of the above quotation. 

Other instances are not wanting of justices who have 
somewhat tempered the law as established by precedent 
on the question of insanity. On the trial of an indict- 
ment for murder in the United States Circuit Court, 
the defense being iusanity, Judge Clifford charged the 
jury that the “test is the capacity to distinguish be- 
tween right and wrong as to the particular act with 
which the accused is charged. If he understands the 
nature of his act, if he knows his act is criminal and 
that if he doesit he will do wrong and deserve punish- 
ment, then, in the judgment of the law, he has a crimi- 
nal intent, and is not so far insane as to be exempt 
from criminal responsibility. On the other hand, if 
he is under such delusion as not to understand the na- 
ture of his act, or if he has not sufficient memory and 
reason and judgment to know that he is doing wrong, 
or not sufficient conscience to discern that his act is 
criminal and deserving punishment, then he is not 
responsible. United States y. Holmes, 1 Clifford, 98. 





Freeman's case then stands in this way. In sacrific- 
ing his daughter he apparently considered that he was 
acting under the direct command of God as revealed to 
him in dreams and visions, and that this sacrifice 
would be for the public benefit, inasmuch as the belief 
in miracles, which has rather slumbered of late except 
among our Catholic friends, would thereby be revived, 
and he should thus “‘wake up the frozen church of 
God to its duties.’”’ Under these circumstances and as 
the law is now interpreted in Massachusetts, it would 
seem that, if insanity is pleaded, the jury must be in- 
structed to find according to the “right and wrong” 
test in McNaughton’s case; with, however, a possible 
important modification, as in Commonwealth v. Rogers, 
provided there is evidence of monomania sufficient to 
warrant the jury’s finding that the act was done by the 
immediate command of God, and that he acted under 
the delusive but sincere belief that what he was doing 
was by the command of a superior power, which super- 
seded all human laws and the laws of nature. 

R. STONE. 

BurFra.o, June 24, 1879. 


—_—_—__.—_—___—. 
THE LITCHFIELD LAW SCHOOL. 


‘WHE Law School of Litchfield, Connecticut, was the 
first one, and for many years the only one, in the 
United States. 

The school was established in 1782, by the Hon. Tap- 
ping Reeve, who at one time held the office of Chief 
Justice of Connecticut. In 1798, the Hon. James 
Gould, a former pupil of Judge Reeve, and then a 
practicing and prominent lawyer in Litchfield, was as- 
sociated with Judge Reeve, aud the two gentlemen 
conducted it jointly until 1820, when Judge Reeve re- 
tired and Judge Gould took sole charge of the institu- 
tion until 1833, when it was discontinued. 

The school from its beginning enjoyed a patronage 
which eminent legal attainment well merited. It was 
attended by young men from every part of the Union, 
many of whom became conspicuous as jurists and as 
statesmen. And now, although numerous legal semin- 
aries have been established throughout the country 
and have attained just distinction, the Litchfield school 
holds its pre-eminent position in the records of the 
past. That fact may be attributed to its isolated loca- 
tion and its method of instruction. 

According to the plan pursued by Judge Gould, the 
law was divided into forty-eight Titles, which em- 
braced all the important branches and of which he 
treated in systematic detail. Those titles were the re- 
sult of thirty years’ severe and close study. They 
comprehended the whole of Judge Gould’s legal read- 
ing for that period and they were enlarged and im- 
proved by his subsequent professional experience. 

The mode of instruction was a daily morning lecture 
of an hour and a half, which embraced every principle 
and rule falling under the several divisions of the dif- 
ferent Titles. The principles and rules were supported 
by numerous authorities and generally accompanied 
by familiar illustrations. Whenever the opinions on 
any point were contradictory, the authorities in sup- 
port of either doctrine were cited, and the arguments 
advanced by either side were presented in a clear and 
concise manner, together with the judge’s own views 
of the question. Indeed, every ancient and modern 
opinion, whether overruled, doubted, or in anyway 
qualified, was here systematically digested. 

The lectures, thus classified, were taken down in full 
by the students, and after being compared with each 
other, they were transcribed in a permanent form dur- 
ing the leisure hours of the day. The remaining hours 
were occupied in examining the authorities cited in 
support of the several rules and in reading the most 
approved authors on those branches of the law, which 
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were at the time the subject of the lecture; for all of 
which reading and consultation the law library of 
Judge Gould—at that time the largest and best in the 
State —furnished ample facilities. The notes thus 
written out by each student, when completed, filled 
some five and twenty manuscript books, or volumes, 
which constituted books of reference whose great ad- 
vantage must be obvious to every person acquainted 
with the comprehensive and abstruse science of the 
law. 

Examinations were held by Judge Gould every Sat- 
urday on the lectures of the week, when a thorough 
investigation was made of the principles of each rule 
that had been laid down. 

Additionally to that, a ‘“‘ moot court’’ was held 
weekly in the evening for the argument of law ques- 
tions, at which Judge Gould presided. The questions 
then discussed were prepared by him in the forms in 
which law questions generally arise in actual practice. 
Two students acted as counsellors, one on each side; 
and the arguments advanced with the opinion of the 
judge were recorded in a book kept for that purpose. 
Besides that court, societies were established for im- 
provement in forensic exercises, which were under the 
control of the students alone. 

The entire course of instruction was completed in 
fourteen months, including two vacations of four 
weeks each. 

It is easy to see that the student in the Litchfield Law 
School had nothing to do but to learn thelaw. The 
isolated location of the village—in those days when 
the cities of Hartford and New Haven were distant a 
day’s journey—the absence of any facilities for wast- 
ing time in amusement; in short, the quiet and seclu- 
sion of a small country village furnished opportunities 
for study, and impediments to every thing but study, 
which never can be found in law schools established in 
large cities, as is universally the case now. 

Judge Gould intended, after the discontinuance of 
the Law School, to publish his entire course of lec- 
tures; but his failing health prevented him from doing 
so. He published a single title —a Treatise on Plead- 
ings—which at once took rank as a law book of the very 
first order, which is a text-book throughout the United 
States and which must hold its prominent place for all 
time. It isa model of pure English and concise reas- 
oning, and it suggests to speakers and writers who are 
given to the diffuse style, the capital advantage of 
putting the most thought into the fewest words. 

As aconclusion to this brief sketch of this celebrated 
school, it may be a matter of interest to mention some 
of the names of its graduates who in after life attained 
distinction : 

Class of 1798— Henry W. Edwards, Conn., United 
States Senate; Horatio Seymour, .Conn., U. 8. Senate;. 
Henry Baldwin, Conn., judge U. 8. Supreme Court. 

Class of 1801--Joseph Barnes, Mass., judge; Ogden 
Edwards, Conn., judge, New York. 

Class of 1802 — Wm. Woodbridge, Ohio, U. 8. Sen- 
ate. 

Class of 1804— Alfred Cuthbert, Ga., U. S. Senate. 

Class of 1805—John C. Calhoun, 8. C., vice-presi- 
dent, etc.; Samuel Howe, Mass., judge Sup. Court. 

Class of 1806— Samuel Church, chief justice of Con- 
necticut ; Marcus Morton, Mass., governor, etc. ; Theron 
Metcalf, Mass., judge Sup. Court; Joel Crawford, Ga., 
M. C. 

Class of 1808 — Jabez W. Huntington, Conn., U. 8. 
Senate; John P. Cushman, N. Y., judge Sup. Court; 
Silas Robbins, Conn., judge Sup. Court, Kentucky. 

Class of 1809— John A. Cuthbert, Ga., M. C.; Levi 
Woodbury N. H., judge U.S. Sup. Court, etc. ; Henry 
W. Dwight Mass., M. C. 

Class of 1810— William D. Martin, South Carolina, 
M. C.; Garrick Mallery, Penn., judge Sup. Court; 
William C. Gibbs, R.I., governor; Charles S. Todd, 








Ky., Minister to Russia; Edward F. Tatnall, Ga., M. 
C.; James Booth, Del., chief justice of Delaware; 
og Shaw, N. Y., M.C.; James G. King, N. Y., 

Class of 1811— William W. Ellsworth, Conn., judge 
Sup. Court, governor, etc.; Milo L. Bennett, Conn., 
judge Sup. Court, Vt.; Henry L. Ellsworth, Conn., 
Com. of Patents, U. S.; Frederick A. Tallmadge, 
Conn., Recorder, N. Y.; Samuel S. Phelps, Conn., 
judge Sup. Court, Vt. 

Class of 1812— George B. Holt, Conn., judge, Ohio; 
George B. Porter, Penn., governor of Michigan; Ken- 
sey Johns, Del., chancellor of Delaware; Roger 8. 
Baldwin, Conn., governor; Albert C. Greene, R. L., 
U. 8. Senate. 

Class of 1813— Peleg Sprague, Mass., U.S. Senate; 
Augustus B. Longstreet, Ga., judge Sup. Court. 

Class of 1814— Chester Ashley, N. Y., U. 8S. Senate; 
John C. Nicholl, Ga., judge Sup. Court; Daniel Low, 
jr., N. Y., counsellor, ete. 

Class of 1816 — Thomas F. Foster, Ga., M. C.; Thad- 
deus G. Holt, Ga., judge Sup. Court; William W. 
Boardman, Conn., judge Sup. Court. 

Class of 1817 — John M. Clayton, Del., chief justice, 
Delaware, Secretary of State, etc.; Truman Smith, 
Conn., U. 8. Senate; Lucius Q. C. Lamar, Ga., judge 
Sup. Court; William C. Dawson, Ga., judge Supreme 
Court, etc.; John Y. Mason, Va., Secretary of Navy, 
etc. 

Class of 1818 — Francis L. Hawkes, N. C., D. D., New 
York; William T. Gould, Conn., judge Ga.; Walter 
8S. Franklin, Penn., major-general U. 8. A. 

Class of 1819— William Beach Lawrence, N. Y., 
governor Rhode Island; Hopkins Halsey, Gua., M. C.; 
Frederick Whittlesey, Conn., M. C. 

Class of 1822— Horace Main, Mass., M. C. 

Class of 1823 — Eugenius A. Nesbitt, Ga., judge Sup. 
Court; Washington Poe, Ga., M. C.; John L. Ste- 
phens, N. Y., Oriental traveler; Francis B. Cutting. N. 
Y.; Edward D. Mansfield, Ohio; John R. Livingston, 
i. 3 

Class of 1824— William V. Peck, Coun., judge, Ohio; 
Origen 8S. Seymour, Conn., chief justice, Conn. 

Class of 1825— Anson V. Parsons, Mass. judge Sup. 
Court, Penn.; Elias W. Leavenworth, Mass., Secretary 
of State N. Y.; Josiah Sutherland, N. Y., judge Sup. 
Court. 

Class of 1826— Willis Hall, N. Y., attorney-general; 
George Gould, Conn., judge Sup. Court, N. Y. 

Class of 1828— Henry P. Edwards, Conn., judge 
Sup. Court, N. Y. 

Class of 1830 — Lewis B. Woodruff, Conn., judge Su- 
perior Court and U.S. Circuit Court, N. Y. 

The entire number of graduates from the Law School 
since it was established by. Judge Reave to its discon- 
tinuance was exactly eight hundred. 

—__—_»___——- 


NEW YORK COURT OF APPEALS ABSTRACT. 

CORPORATION — FORFEITURE OF CHARTER—RIGHTS 
OF LESSEE OF PART OF FRANCHISES.—Action by attor- 
ney-general to enforce an alleged forfeiture of charter 
by the Albany and Vermont Railroad Co., and dissolv- 
ing the corporation because of its non-user of the part 
of its road between Waterford Junction and Eagle 
Bridge. The order of leave to bring the suit provides 
that if that company shall promptly fix the terminus 
on the west side of the Hudson river, and the plaintiff 
shall recover judgment, then on the company’s request 
the judgment shall dissolve its charter only as to the 
disused part o its road and confirm it as to the rest. 
Held, that the action was a friendly one only to annul 
the charter only as to such disused portion. The Troy 
and Boston R.R. Co. applied to be admitted as a party 
as lessee from the Albany and Vermont company of such 
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disused portion during the corporate lives of the par- 
ties. Held, that the application should be granted. 
One railroad company may contract with another for 
the use of its road, aud the lessor may delegate a por- 
tion of its franchises to the lessee. Both companies 
are then interested in maintaining the lessor’s charter 
and the lessee is entitled to be heard. Code, § 452. Its 
title depends on the preservation of the charter, and it 
would be unjust to cut it off unheard, especially when 
there is reason to suppose the lessor friendly to the 
forfeiture. The validity of the lease is not now prop- 
erly in question on this motion. Order of General 
Term reversed and that of Special Term affirmed. The 
People v. The Albany and Vermont R. R. Co. and The 
Troy and Boston R. R. Co. Opinion by Rapallo, J. 
[Decided May 20, 1879.] 

CRIMINAL LAW—STATUTORY CONSTRUCTION—SELL- 
ING LIQUOR TO INTOXICATED PERSON.— The offense 
of selling liquor to an intoxicated person, created by 
section 18 of the excise act of 1857, is not punishable 
criminally. It was not criminal at common law and 
no statute pronounces it a criminal offense or misde- 
meanor. This statute imposes a specific penalty, the 
forfeiture of not less than $10 nor more than $25 for 
each offense, to be recovered in the name of the com- 
missioners of excise and paid into the county treas- 
ury. When a statute creates a new offense, making 
that unlawful which before was lawful, and prescribes 
a specific penalty and mode of procedure, that penalty 
alone can be enforced. People v. Stevens, 13 Wend. 
341; Lane v. Brown, 16 id. 561; Rex v. Wright, 1 Burr, 
543. The Behan case, 17 N. Y. 516, distinguished, and 
limited on the ground that there the offense was sell- 
ing liquors in quantities less than five gallons without 
a license, and stress was there laid on the fact that it 
had been made criminal in previous statutes, and the 
intention to preserve its character was inferable from 
sections 16 and 29. Intoxication is not a crime under 
section 17, and a person arrested therefor is entitled to 
ajury trial. Hillv. People, 20 N. Y. 363. Section 29, 
declaring certain offenses to be misdemeanors, applies 
only to the offenses therein specified. Foote v. People, 
56 N. Y. 321. The intent to constitute a new crime 
must be reasonably certain and cannot be imputed 
from loose inferences and doubtful implications. 
Judgment affirmed. The People v. Hislop. Opinion 
by Church, C. J. 

[Decided May 20, 1879.] 


EXTRADITION—WARRANT—RECITALS — EVIDENCE. — 
The warrant of the governor for the arrest of a fugi- 
tive from the justice of another State, reciting the es- 
sential facts, is prima facie sufficient to justify holding 
the prisoner when brought up on habeas corpus, with- 
out producing the papers and evidence on which the 
governor acted. If the affidavit or indictment charg- 
ing the offense appears by the return, the court may 
examine it and pronounce whether a felony has been 
legally charged, and if not may discharge the prisoner. 
People v. Brady, 56 N. Y. 182. Whether the warrant 
is conclusive it is unnecessary to determine. The 
question of identity is not reviewable here. Order 
affirmed. The People ex rel. Draper v. Pinkerton. 
Opinion per Curiam. 

[Decided May 20, 1879.] 

MANDAMUS — DISCHARGE FROM FIRE DEPARTMENT 
— REVIEW OF FINDINGS OF COMMISSIONERS. — The 
relator was a member of the uniformed fire depart- 
ment of the city of New York, subject to the rules, 
regulations, and orders of the defendants, and remov- 
able only after written charges and reasonable notice 
of an examination thereof. Laws of 1873, chap. 335, 
art. 10, § 77. He was dismissed from the service, 
and now objects that the charges were vague, indefi- 
nite, and uncertain, and that the evidence did not 





support the findings. The charge was of “ conduct 
prejudicial to good order,”’ with a specification of “ta 
disturbance on the engine-room floor with fore- 
man, J. W., of this command, between the hours of 
4.05 and 410 Pp. m., of October 28, 1877, at the engine 
house, 193 Fulton street.’’ A copy of the charge and 
notice to appear was personally served more than 
twenty-four hours before the time of trial. Held, that 
the charge and notice were sufficient. The evidence 
showed that the relator was grossly assaulted by the 
foreman without provocation and in consequence of 
the discharge of an official duty, and the finding might 
well have been the other way. The foreman knocked 
the relator down, and the relator then attacked him 
and wounded him with a small knife, whereof he died. 
Held, that the evidence might also justify a finding of 
an unnecessary attack by the relator or of the use of 
unnecessaryforce in self-protection. On the weight of 
evidence the decision caunot here be reviewed. People 
v. Board of Police, 39 N. Y. 518. Order affirmed. The 
People ex rel. Donovan vy. The Board of Fire Commis- 
sioners of the City of New York. Opinion by Dan- 
forth, J. 

[Decided April 25, 1879.] 

JUDICIAL SALE— DEFECT OF TITLE— RIGHTS OF 
PERSONS NOT PARTIES.—The appellants refuse to com- 
plete purchases on partition sale on ground of defect 
in title, the land being alleged to be subject to the lien 
of certain legacies. As the legatees are not parties to 
this action, and cannot be heard on this motion, no 
decision herein would be obligatory upon them, and 
therefore a construction of the will should not now be 
made. The purchaser has a right to a good title and 
should not be put tothe hazard of a contest with other 
parties which may diminish the value of his purchase. 
The objection should be clearly futile to warrant the 
court in compelling the purchaser on motion to com- 
plete wheu there is such an objection as the present 
raised. The difficulty is not obviated by the fact that 
the partition was voluntary and the lien is made a 
charge on the portion set apart to the person repre- 
senting the testator. The legatees have received no 
notice and would not be bound by such division. Their 
rights cannot be settled by parties who make partition 
without regard to their rights. Orders of Special and 
General Terms reversed, motion denied, referee to 
pay back purchase-money and auctioneer’s fees. Jor- 
dan v. Poillon. Opinion by Miller, J. Church, C. J., 
and Danforth and Andrews, JJ., concurring; Earl, J. 
concurring in result; Folger, J., not voting; Rapallo, 
J., absent. 

[Decided June 17, 1879.] 

MANDAMUS — ORDER ON FUND — COMPTROLLER AND 
BOARD OF EDUCATION— EXHAUSTION OF FUND BY 
MISAPPROPRIATION.— The relator had a valid claim 
against Dutch, the contractor for building a school- 
house, for lumber furnished therefor, and procured an 
order from Dutch upon the board of education there- 
for, payable out of the seventh payment provided by 
the contract. The board received and retained the or- 
der, and the payment becoming due, gave a certificate 
of all the facts necessary for a voucher to the comptrol- 
ler, with the order attached. The comptroller paid 
the whole amount of the payment to Dutch. Held,a 
wrongful payment. The order was an equitable as- 
signment and did not need a formal acceptance. Ed- 
wards on Bills, § 143; Parker v. City of Syracuse, 31 
N. Y. 376; Hall v. City of Buffalo, 1 Keyes, 193; Hover 
v. Sherman, 3 id. 620; Field v. Mayor, 2 Seld. 179; At- 
torney-General v. Life Ins. Co., 71 N. Y. 325. Notice 
of the assignment was sufficient, and made the city 
trustee of so much of the fund for the relator’s ben- 
efit. Mandamus will lie to compel the payment. The 
relator first commenced an action therefor against the 
city, but was defeated on the ground that the record 
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did not show that he had procured the draft from the 
board of education, as required by the act of 1851. 
Afterward he sued the board and was defeated on the 
ground that the board had discharged its whole duty 
by giving the certificate with the order. Meantime one 
Schreyer got an assignment of the eighth and last pay- 
ment, and the city refusing to pay without deducting 
relator’s claim, he sued the city, and the city was de- 
feated, not on the ground that the notice and order 
created no liability against the city, but on the ground 
that this relator had no claim on the eighth, but only 
on the seventh payment. Mandamus will lie in spite 
of the fact that the fund is exhausted. If an action 
were brought the former judgment would be a bar. 
Although mandamus will usually not issue where the 
fund is exhausted (High on Remedies, § 352), yet where 
money has been specifically appropriated, a wrongful 
application of it to other purposes will not always de- 
feat an application for mandamus. People v. Stout, 
23 Barb. 328; Hope v. Westford, 33 Wis. 324; Camp- 
bell v. Polk, 3 Iowa, 467; Lansing v. Van Gorder, 24 
Mich. 456; Risley v. Smith, 64 N. ¥. 570. The fact 
that the misapplication was made by the predecessor 
of the present comptroller does not change the case. 
The office is continuing, and the city is bound to pro- 
tect the present incumbent. The city is estopped from 
resisting this application when it has deprived the re- 
lator of his remedy by action. Risley v. Smith, 64 N. 
Y. 570. Orders of Special and General Terms re- 
versed, and writ awarded. The People ex rel. William 
H. Dannat v. The Comptroller of the City of New York. 
Opinion by Church, C. J. 

[Decided April 8, 1879.] 

NEGLIGENCE — MASTER AND SERVANT — CHARGE.— 
Action by servant in defendant’s employ, for injury 
by the falling of an iron car travelling on a suspended 
railroad in defendant’s shop over the heads of the 
workmen, and used for moving iron beams from one 
part of the shopto another. There was evidence that 
the car was thrown off by the contact of the axle with 
braces extending from the rails to theroof. It also 
appeared that the wheels did not fit the rails, being 
loose, and that after the accident they were turned off 
so as to make them true, and the sides of the car 
lengthened, and that after that there was no trouble. 
The defendant insisted that the car was thrown off by 
aco-servant’s jerking a chain attached to it, and that 
the turning off the wheels and lengthening the sides 
were before the accident. The court refused to charge 
that unless the jury believed that the axle and wheel 
struck the hanger and so threw the car off, there could 
be no recovery. Held, no error. Although the jury 
might not have found this specific defect, they had a 
right to consider whether other defects did not exist 
and cause the accident. There being no evidence that 
the traveller, independent of its connection with the 
track, was not properly made, a request to charge, 
founded on the contrary assumption, was correctly 
refused. Judgment affirmed. Priebe v. The Kellogg 
Bridge Co. Opinion by Andrews, J. 

(Decided April 15, 1879.] 


PLEADING — FORMER ACTION — DETERMINATION OF 
FORMER ACTION.— In an action on an undertaking, a 
former action for the same cause had proceeded to 
final judgment against the plaintiff, on demurrer, al- 
leging that the complaint did not state facts consti- 
tuting a cause of action, because it did not show ser- 
vice of notice of the judgment as required by section 
348 of the Code of 1848.. The notice was subsequently 
served. Held, that the facts do not support a plea of 
a former action pending. Such pleas were allowed to 
prevent vexatious and oppressive suits. It was form- 
erly held that it was no answer to such a plea that the 
first suit was ended when the plea was put in. Bac. 
Abr., tit. Abatement (M). It was also held that the 





first writ must have been pending when the second 
was purchased. 5 Mass. 174. Now a discontinuance 
of the first suit may be shown in answer to the plea. 
The former must have been pending when the second 
was commenced. The original judgment is no bar 
to a new action. Quackenbush v. Ehle, 5 Barb. 469; 
Bank v. Lewis, 8 Pick. 113; 1 Greenl. Ev., § 530. The 
action was no longer pending, but the costs in the 
judgment were collectible on execution. Weyman v. 
Childs, 41 N. Y. 159, distinguished, on the ground that 
the question there was whether the Supreme Court 
under the Constitution of 1846 could award execution 
on a judgment of the Common Pleas in a suit com- 
menced before its adoption. If the former judgment 
was a bar it must be pleaded as such. See Rice v. 
Floyd, 1 Comst. 608. The subsequent appeal by the 
plaintiff from the judgment in the former action had 
no retroactive effect. Even if the appeal had been 
brought before the bringing of the second action, the 
appeal would not relate to the eutry of the judgment so 
as to defeat a new action properly brought interme- 
diate the judgment and the appeal. The court had 
power to stay proceedings in this action until the de- 
termination of the appeal. Judgment affirmed, abso- 
lute for plaintiff. Porter v. Kingsbury. Opinion by 
Andrews, J. 

[Decided April 25, 1879.] 

————__~>—__——. 
NEW YORK SUPERIOR COURT ABSTRACT. 


GENERAL TERM, JUNE, 1879. 


ANSWEIR—STRIKING OUT AS SHAM. — The action was 
for rent. The answer which was verified among other 
defenses set forth on “information and belief payment 
by the co-defendant, Spoony.’’ A motion was made to 
strike out the answer as sham. The affidavits on 
which the motion was made did not show that, atthe 
time the answer was made, it could not have been 
true that the defendant, Foster, had not been informed 
and did not and could not believe that his co-defend- 
ant had paid the rent. The motion was denied. On 
appeal, held, that it is not clearly shown that there 
could be no information or belief. The Code declares 
that an averment may be made upon information and 
belief to put the fact in issue. That the principles 
stated in Wayland v. Tyson, 45 N. Y. 281, and Thomp- 
son v. Erie R. R., id. 468, prevent any affirmative de- 
fense being stricken out as sham upon affidavits. Webb 
v. Foster. Opinion by Sedgwick, J. Spier, J., con- 
curred. 


ARREST — CONVERSION OF PERSONAL PROPERTY.— 
The defendant employed the plaintiffs to prosecute a 
certain claim and agreed to give them twenty-five per 
cent of the amount recovered, and gave the plaintiffs a 
specific lien upon the claim for the amount. The 
claim was collected, and in the course of the litigation 
against the defendant to establish the amount of plain- 
tiff’s lien a receiver was appointed, and ordered to in- 
vest the money in bonds. The defendant afterward 
surreptitiously obtained an order for the receiver to 
deliver to him the bonds, and then he sold them and 
kept the proceeds. The plaintiffs finally obtained a 
judgment in the said action declaring the amount of 
plaintiff's lien. This all transpired in the District of 
Columbia. The plaintiffs, after demanding their share 
of said bonds or the proceeds, commenced this action 
for conversion, and obtained an order of arrest. The 
motion to discharge it on these facts was denied. Re- 
ported below in New York Monthly Law Bulletin for 
April, 1879. Held, that the judgment in the said action 
was a bar to the defendant’s questioning the existence 
of the lien. That the plaintiffs having a lien upon the 
bonds when defendant sold them, the proper portion of 
the proceeds belonged to the plaintiffs. That this 
money was “‘ property,” and was converted by the de- 
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fendant to hisown use. Order affirmed. Hovey et al. 
vy. McDonald. Opinion by Spier, J. Sedgwick, J., con- 
curred. 

EJECTMENT—AUTHORITY TO SUE—FORMER ADJUDI- 
CATION—REVIEW. Appeal from an order denying de- 
fendant’s motion to dismiss complaint because no au- 
thority was shown on the part of plaintiff's attorneys 
tocommence the action which was for ejectment. 
Before such motion was made the defendant had ob- 
tained an order that the attorneys for plaintiff show 
cause why they should not be compelled to produce 
their authority for commencing this action. On the 
return day of this order an affidavit of the plaintiff was 
produced made after the action was begun which 
stated, ‘I have instructed Man & Parsons of 56 Wall. 
street, New York‘city, my attorneys, to bring an action 
to eject from said premises Harvey A. Allen. I have 
directed that such suit should be brought in my name 
as plaintiff.” An order was thereupon made reciting 
the order to show cause and continuing, ‘now on pro- 
ducing and filing the said authority asked for by the 
defendant, given by said plaintiff to his said attorneys, 
the order is hereby confirmed.’’ This order was not 
appealed from, but subsequently this motion was 
made on the ground that the authority produced was 
not sufficient under the statute. 2 Edm. R. S. 314, § 
20. Held, that the adjudication upon the order to 
show cause was final until reversed, and could not be 
reviewed upon the motion for the order now appealed 
from. That if the court had been called upon to look 
at the character of the authority it must have been 
held sufficient. Order affirmed. Carpenter v. Allen. 
Opinion by Sedgwick, J. Freedman, J., concurred. 


EVIDENCE — TESTIMONY OF PARTY AS AGAINST EXE- 
CUTION —AS AGAINST EXECUTORS. — The action was 
for damages for the wrongful detention of personal 
property. The defendant claimed to hold it for rent 
due for a house in New Jersey, where the prop- 
erty was seized under a law there which allows a 
lien in such cases. The plaintiffs were the execu- 
tors of the person from whom the rent was due. 
The defendant was allowed to testify under objection 
and exception to show a hiring by the deceased of a 
part of her said house at a certain rent mutually 
agreed upon, that pursuant to such hiring the deceased 
went into possession and that he continued in posses- 
sion without paying rent until a demand for arrears of 
rent accrued to her equal to the value of the property. 
A verdict was given for the plaintiff. Held, that this 
was permitting the defendant to testify as against ex- 
ecutors concerning a personal transaction between her 
and the deceased in violation of section 829 of the Code 
of Civil Procedure. One of the executors was ex- 
amined simply as to the language used by the defend- 
ant in theassertion of the claim for unpaid rent, and 
did not give the defendant the right to testify on other 
points. New trial ordered. Hammond and Breen, 
Executors, etc. v. Schultz. Opinion by Freedman, J. 
Sedgwick, J., concurred. 


EXECUTION AGAINST THE PERSON — LIMITATION, — 
Appeal from an order setting aside an execution against 
the body. It appeared that in May, 1875, an order of 
arrest was issued against defendant who was immedi- 
ately arrested and gave bail and so remained ever since. 
In October, 1877, judgment was recovered in the action 
and entered against defendant. Execution against prop- 
erty was returned in January, 1878, unsatisfied. In the 
following October, 1878, the execution against the per- 
son was issued which the court on subsequent motion 
set aside on the ground that it was not issued within 
the time required by section 572 of the Code of Civil 
Procedure. Plaintiff appealed. Held, that section 
572 of the Code of Civil Procedure applies only to de- 
fendants in actual custody and not those out on bail. 








That Coman v. Storm, 26 How. 84, is not in point, as 
in that case the defendant, though on the “ limits,” 
was really imprisoned upon an execution against the 
person. Order reversed with costs, and the motion 
denied with ten dollars costs. Schmidt v. Heitner. 
Opinion by Freedman. J. Sedgwick, J., concurred. 

LIFE INSURANCE—ENDOWMENT POLICY.—This action 
was brought upon that species of life insurance policy 
known as aten years’ endowment policy issued October 
1, 1868, to the plaintiffs in $10,000, and for their benefit, 
and in case of the death of either or both, for that of 
their mother; but if Mr. Tweed, the father of plaintiff, 
should be alive on the 3d of April, 1878, the sum in- 
sured was then to be paid to him. The plaintiffs sued 
as the assignees of Tweed and as beneficiaries named in 
the policy. Eight annual premiums, of $1,180 each 
year, were paid by the plaintiffs, but the premium due 
the 1st of October, 1876, was not paid. On the 4th of 
December, 1875, Tweed escaped from the sheriff, and 
some months afterward was found in Vigo, Spain. On 
the 26th of September, he was placed on board the 
United States steamer Franklin and brought back to 
New York as a prisoner. This suit was brought to 
compel the insurance company to issue to the plaintiffs 
a paid up policy for $8,000, under a stipulation upon 
the back of the policy that if, after the receipt by the 
company of not less than three or more annual pre- 
miums, the policy should not cease in consequence of 
non-payment of premiums, then, upon a surrender of 
the policy, the company would issue a new one for the 
full value acquired under the old policy. The com- 
pany’s defense was that the policy had become void 
before default in payment of premium by Tweed cross- 
ing the sea without the consent of the company. It 
was contended for the plaintiffs that after the payment 
of three annual premiums the contract could not be 
terminated by the company for a violation by the per- 
son whose life was insured of any of the conditions, 
except on notice to the beneficiaries. The case was 
tried before Judge Freedman, who ruled that the stipu- 
lation providing for a paid up policy was not a separate 
contract. ‘‘It may be a great hardship for them,”’’ he 
said, “to find that the whole of the payments were 
made in vain and that the policy which is labelled an 
endowment policy wholly failed to secure them any 
endowment whatever. Indeed, to call a policy like the 
one in question an endowment policy is a misnomer. 
But the court can only carry into effect the contract as 
they made it; and as thus made they stand in no better 
position than Tweed would have stood if he had brought 
the action. In any aspect of the case, the policy ceased 
to exist by Tweed’s travels upon the ocean to reach 
Spain, and hence on the 1st of October, 1876, there was 
no policy in force on which the premium could be 
paid.” Plaintiffs appealed. Held, that judgment 
must be affirmed. The General Term adopted the 
opinion of the court below as the opinion of the court. 
Douglass and Tweed v. The Knickerbocker Life Ins. Co. 
Sedgwick and Spier, JJ., concurred. 


LIMITATION—NEW PROMISE.—In this action one of 
the defenses relied upon was the statute of limitations. 
The plaintiffs proved that the defendant sent a letter 
to plaintiff which contained the following statements: 
**T am well aware that I owe you for money borrowed: 
as you have the figures I wish you would, at your leis- 
ure, make out a statement of what you consider my in- 
debtedness to you and send it to me, resting assured 
that in all money matters I want to act honestly to- 
ward everybody.” A verdict was directed for the plain- 
tiff, the exceptions to be heard at General Term. Held, 
that no express promise is necessary so long as a prom- 
ise may be implied from the acknowledgment of 4 
present indebtedness. Kincaid v. Archibald, 11 Hun, 
9, approved by the Court of Appeals, April, 1878, That 
the letter was a sufficient acknowledgment of the in- 
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debtedness to take the case out of the operation of the 
statute. Judgment for the plaintiff ordered with 
costs. Fiske v. Hibbard. Opinion by Freedman, J. 
Spier, J., concurred. 


PARTNERSHIP — DAMAGES FOR DISSOLUTION. — The 
action was for an accounting and for damages for the 
dissolution of a copartnership before the time agreed 
upon, and for the taking the partnership property. The 
defendant furnished all the capital and the plaintiff was 
to furnish hisskill and services, and they were to di- 
vide the profits. The plaintiff had judgment for an 
account of profits due him and also for damages. The 
judgment was based upon the propositions that the 
plaintiff had an interest in the stock and also that the 
defendant was responsible for the sale of the stock, 
and putting a third person in possession which stopped 
the business. Held, that the judgment was erroneous, 
that the plaintiff was not entitled to any part except- 
ing so far as in the progress of the business, it might 
be converted into profits. That there was no evidence 
that the defendant had any part or lot in the transac- 
tion by which the third person was put in possession of 
the stock and place of business. The case made it 
quite as much of a wrong and harm to the defendant as 
to the plaintiff. It appeared that the plaintiff had over- 
drawn his share of the profits; the defendant should 
have judgment for the difference. That a new trial is 
not necessary. Judgment for plaintiff set aside, and 
judgment ordered for the defendant for the difference. 
Conroy v. Campbell. Opinion by Sedgwick, J. Freed- 


man, J., concurred. 
—>-——_— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JUNE TERM, 1879. 


ACTION BY PAYEE OF NON-NEGOTIABLE ORDER 
AGAINST ACCEPTOR.— Action of contract upon the 
following order: ** Worcester, Jan. 8, 1876. Messrs. 
Union Stone Co., Boston, Mass. Please deliver Wood 
& Light Machine Co. or order, two thousand dollars in 
emery wheels and emery goods, hones, slips, etc., as 
per order of October 20, 1875. Buchanan, Ware & Co. 
Two thousand dollars emery goods at our list prices. 
Accepted Jan. 8, 1876. J. F. Wood, Treas.” Held, that 
neither the Wood and Light Machine Company nor 
their representatives could maintain an action thereon. 
The court said: ‘‘The order declared on was for the 
delivery of two thousand dollars to be paid in mer- 
chandise, and is not negotiable. Gushee v. Eddy, 11 
Gray, 502. It was said by Mr. Justice Metcalf in Sears 
v. Lawrence, 15 Gray, 267, ‘ The law and incidents of a 
bill of exchange do not attach to such an instrument.’ 
By the acceptance merely of this order the defendant 
entered into no contract with the Wood and Light Ma- 
chine Company. The company was no party to the 
contract, aud if the defendant made any binding con- 
tract by accepting the order, it was with Buchanan, 
Ware & Co. This case falls within the rule laid down 
in numerous decisions, and which is well stated in Ex- 
change Bank v. Rice, 107 Mass. 37, ‘that a person who 
is not a party to a simple contract, and from whom no 
consideration moves, cannot sue on the contract; and 
consequently that a promise made by one person to 
another for the benefit of a third person, who is a 
stranger to the consideration, will not support an action 
by the latter.’ See, also, Millard v. Baldwin, 3 Gray, 
434; Field v. Crawford, 6 id. 116; Dow v. Clark, 7 id. 
198; Pettee v. Peppard, 120 Mass. 522; Gamwell v. 
Pomeroy, 121 id. 207; Cottage Street Church v. Ken- 
dall, id. 528; Prentiss v. Brimhall, 123 id. 291.” Rogers 
v. Union Stone Co. Opinion by Endicott, J. 

LARCENY — EMBEZZLEMENT—INDICTMENT.— Indict- 
ment charging defendant with larceny in embezzling 
and converting to his own use a savings bank book de- 





livered to him “in the trust and confidence and with 
the direction that the said Doherty (the defendant) 
would and should thereby receive only the custody of 
said book and would and should hold the same until 
said book was demanded by said McLaughlin (the 
owner) when the said Doherty would and should de- 
liver up and return said book to him, said McLaugh- 
lin.’”’ The defendant moved to quash the indictment 
on the ground of insufficiency because of the matter 
above quoted. The court overruled the motion and de- 
fendant was convicted. Held, no error. The court 
said: ‘In order to convict the defendant of the crime 
charged, it was necessary to prove that the possession 
of the property, as distinguished from its mere cus- 
tody, wasin him. If the actual or constructive pos- 
session was in the owner, then the wrongful conver- 
sion would be larceny and not embezzlement. The 
two offenses are distinct and must be alleged in such 
terms as will indicate the precise offense intended to 
be charged. Commonwealth v. King, 9 Cush. 284; 
Commonwealth v. O’Malley, 97 Mass. 584; Common- 
wealth v. Barry, 99 id. 428. This indictment sufficiently 
alleges the crime of embezzlement. The allegation, 
taken together, implies that the actual and legal pos- 
session was parted with by the owner and vested in 
the defendant, Who became a bailee of the property 
for safe-keeping to be delivered back to the owner 
when demanded. The limitation that the defendant 
should thereby receive only the custody of it was in- 
tended to exclude the inference that the defendant 
took any interest in the property except as a naked 
bailee. The chief allegation is that the defendantem- 
bezzled property delivered to him by the owner in 
trust and confidence, which was to be delivered back 
when demanded; and this allegation of possession in 
the defendant is not controlled by the limitation 
above stated.”” Commonwealth v. Doherty. Opinion 
by Colt, J. 

PARTNERSHIP — FRAUDULENT REPRESENTATIONS — 
EQUITY JURISDICTION TO RELIEVE PARTNER.—Bill in 
equity alleging that by the false and fraudulent repre- 
sentations of the defendant as tothe extent and profita- 
bleness of a certain business in which defendant was 
then engaged, plaintiff was induced to enter into articles 
of copartnership with defendant and to pay him $2,000 
for a half interest in said business; that the said repre- 
sentations were of facts known only to the defendant, 
and that plaintiff was induced tothe transaction only by 
said representations and praying that the articles of co- 
partnership might be cancelled; that an account be ta- 
ken of plaintiff's payments and outlays in said business; 
that defendant might be decreed to repay the same to 
plaintiff and restrained from using plaintiff's name in 
said business and for general relief. Demurrer on the 
ground (1) that plaintiff had an adequate remedy at 
law; (2) multifariousness; (3) want of equity. The 
demurrer was overruled. Held, no error. The court 
said: ‘*‘ Upon the allegations in the bill, which are ad- 
mitted by the demurrer, the defendant by false and 
fraudulent representations as to the extent of his busi- 
nes induced the plaintiff to enter into a partnership 
with him for a definite period, which would make the 
plaintiff liable to creditors as a partner. Against such 
liability by reason of the defendant’s fraud a court of 
law could afford the plaintiff no adequate remedy. 
Equity has, therefore, jurisdiction to order the part- 
nership articles to be cancelled, and to restrain the de- 
fendant from using the plaintiff's name as a partner; 
and, having obtained jurisdiction for that purpose, 
may administer complete relief in the same suit by 
ordering the defendant to repay the sums advanced 
or expended by the plaintiff on account of the part- 
nership. Pillans v. Harkness, Colles, 442; Ex parte 
Browne, 1 Rose, 69; Rawlins v. Wickham, 3 D, C. & J. 
354; Story on Part., $$ 232, 285." Smith v. Everett, 
Opinion by Gray, C. J. 
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REMOVAL OF CAUSES. 


AFTER CAUSE IS ON CALENDAR AND NOTICED FOR 
TRIAL AcT OF 1875.—It is too late to remove a cause 
into the Federal court under the act of 1875 after it is 
noticed for trial and is on the calendar in the State 
court. The court said: ‘‘This cause was upon the 
calendar of causes for trial at the circuit of the Su- 
preme Court of the State at the January Term, 1879. 
It was noticed for trial at that term by tho plaintiff, 
and a note of issue for that term filed by the plain- 
tiff. It was not tried at that term, both sides having 
consented that the cause go off for the term. After 
the expiration of that term application was made to 
the State court to remove the cause to this court, 
which application was granted. The plaintiffs now 
move this court to remand the cause to the State court, 
on the ground that the application to remove was 
made too late. This motion must be granted. The 
January Term, 1879, was the term at which the cause 
could be first tried, within the meaning of the act of 
March 3, 1875, for the cause was at issue duly noticed 
for trial, and subject to be tried on its merits at that 
term. That the parties were not prepared for a trial 
at that term, and consented that the pause go off the 
calendar for that term, are facts that not affect the 
question here.”” U. 8. Circuit Ct., E.D. N.Y. May, 
1879. Slough v. Hatch. Opinion by Benedict, J. 


WHAT IS NoT A “SUIT OF A CIVIL NATURE’’— 
MOTION FOR EXECUTION AGAINST STOCKHOLDER.— A 
motion under a State statute for an execution against 
a stockholder in acorporation, after return of execu- 
tion against the corporation nulla bona, is not remova- 
ble into the United States Circuit Court under the act 
of 1875. The statute of Missouri provides that, after 
the return nulla bona of an execution against a corpo- 
ration, execution may issue against any stockholder to 
an extent equal in amount to the amount of stock 
owned by him, together with any amount unpaid 
thereon. Ona motion for execution against a stock- 
holder after return nulla bona of execution against the 
corporation, the defendant filed an application to re- 
move the case into the Federal court. The court said: 
“The suit must be one of a civil nature at law or in 
equity. This is a proceeding against Mr. Humphreys 
to compel him, under this statute of Missouri, to pay 
for his stock. If it is a civil *‘ suit at law or in equity” 
he is entitled to have it removed; if not, he is not thus 
entitled. In West v. Aurora, 6 Wall. 139, Chase, C. J., 
said: ‘ A suit removable from a State court must be a 
suit regularly commenced by a citizen of the State in 
which the suit is brought, by process served upon the 
defendant, who is a citizen of another State; and who, 
if he does not elect to remove, is bound to submit to 
the jurisdiction of the State court.’ This undoubtedly 
expresses the general rule. There are several other 
cases reported which have some bearing on the pres- 
ent case, and the substance of them in this regard is 
substantially this: that it is the main suit or contro- 
versy between the parties that is removable, and not a 
mere sequence or dependency of a suit. And see 
Chapman v. Bargar, 4 Dill. 557. The statute of Mis- 
souri on the subject of corporation, in providing a 
remedy for creditors, makes a provision in this 13th 
section, that if the corporation becomes insolvent and 
a judgment is recovered against it in the courts of the 
State, and an execution is returned nulla bona, any 
creditor of that corporation may have execution 
against any stockholder in the corporation, to make 
out of that stockholder the balance which he may owe 
on his stock. That is one of the remedies which the 
statute of Missouri provides in respect to the liabili- 
ties of the stockholders and the rights of creditors of 
corporations. In this case the creditor obtained his 
judgment against the corporation in the State court, 





and that court issued an execution thereon. This is 
simply a proceeding to enforce these provisions of the 
statutes of Missouri in regard to the liabilities of stock- 
holders. This is to our mind not an independent suit. 
It is a mere sequence, dependency, or supplemental 
proceeding based on the State statutes asa means of 
enforcing the judgment of the State court. It is our 
opinion, therefore, that this proceeding cannot be re- 
moved into this court. As well might it be attempted 
to remove proceedings under an execution upon a 
judgment in the State court. The State court refused 
to enter an order for removal, and the stockholders 
filed a transcript of the case so far as to bring before us 
this question.” U.S. Circuit Ct., E. D. Missouri. 
April, 1879. Webber v. Humphreys. Opinion by Dil- 
lon, J. 


RESIDENCE — APPLICATION.—Under the act of 1875 
it is sufficient if the application for the removal of a 
cause from a State court into the United States court 
shows that the parties are residents of different States 
at the time of the application, it is not necessary to 
allege that they were at the time of the commence- 
ment of the action. U. S. Circuit Ct., S. D. New York. 
May, 1879. McLeanv. St. Paul & Chicago R. R. Co. 


—— FILING RECORD — REMANDING CAUSE.— Under 
the act of 1875 the record must be filed in the Circuit 
Court on the first day of the next term or the cause 
will be remanded to the State court. The court said: 
“ As to the non-filing of the record by the 7th of April, 
the 3d section of the act of 1875 provides that when 
the proper petition and bond in a proper suit are pre- 
sented to the State court it shall be the duty of that 
court to accept them and proceed no further in the 
suit. It then goes on to provide that a copy of the 
record in the State court being entered as aforesaid 
in said Circuit Court of the United States, the said 
cause shall then proceed in the same manner as if it 
had been originally commenced in said Circuit Court. 
The words ‘‘as aforesaid’’ are found in the same con- 
nection in section 12 of 1859, and in section 5 of the 
act of March 3, 1863 (12 U. S. Stat. at Large, 757), 
and in the act of 1866, and in the act of 1867, 
and in section 2 of July 27, 1868 (15 id. 227), and 
in sec. 639 of the Revised Statutes. This cannot 
properly have any other meaning than that when 
the copy is entered by the party removing the 
cause it must be entered at the time mentioned before 
as the time to be named in the bond, namely, the first 
day of the next session of the Circuit Court. The two 
cases in this court of Broadnax v. Eisner, 13 Blatchf. 
C. C. 366,and Bright v. Milwaukee R. R. Co., 14 id. 
214, are authorities to show that the defendant has lost 
its right to protect the removal in this cause, and that 
this cause must be remanded. The plaintiff has not 
waived the delay in filing the copy, nor does the fact, 
that the defendant’s failure to file iton the proper day 
was an inadvertence, authorize this court to say that it 
acquired jurisdiction of the cause by the filing of the 
copy on the 10th of April. The case last cited is au- 
thority, also, for holding that there is nothing in sec- 
tion 5 of the act of 1875 which prevents this court 
from remanding this cause. The case of Osgood v. 
R. R. Co., 6 Bissell, 330, was, on the facts involved in 
the decision of it, not like the present case. In regard 
to what is said in the case in 6 Bissell respecting the 
authority of the Circuit Court, since section 5 of the 
act of 1875 was enacted, to dismiss and remand a cause, 
it may be observed that the provisions are enabling 
and not prohibitory, and that they are not such as to 
indicate any intention in Congress to take away from 
the Circuit Court the power of remanding a cause to 
the State court on the ground that the prescribed pre- 
requisites necessary to authorize the Circuit Court to 
proceed in the cause have not been complied with. Ib. 
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REMANDING CAUSE TO STATE COURT. — Where a suit, 
commenced in a State court, is removed to the United 
States Circuit Court, and it appears to the satisfaction 
of said Circuit Court that such suit does not really and 
substantially involve a dispute or controversy properly 
within the jurisdiction of the Circuit Court, itis the 
duty of the court to dismiss the cause or remand it to 
the court from which it was removed. So where it 
appears that the controversy in a case removed to the 
Federal court is substantially between citizens of the 
same State, the Federal court will remand the cause 
to the court from which it was removed. U.S. Cir. 
Ct., N. D. Illinois, June, 1879. Ryan v. Young. Opin- 
ion by Harlan, J, 11 Ch. Leg. News, 353. 

———_>__—_- 
NEW BOOKS AND NEW EDITIONS. 


97TH UNITED STATES REPORTS. 

United States Reports, Supreme Court, Vol. 97. Cases argued 
and adjudged in the Supreme Court of the United 
States. October Term, 1877; October Term, 1878. Re- 
ported by William T. Otto. Vol. VII. Boston: Little, 
Brown and Company, 1879. Pp. xiv, 761. 

\ E note the following casesin this volume: Young 

v. United States, p. 39.—Cotton owned by a Brit- 
ish subject, although he never was in this country, 
was, if found during the rebellion in the Confeder- 
ate Territory, the legitimate subject of capture by 
the Federal forces, and title vested in the government 
on the acquisition of firm possession. Opinion by 
the Chief Justice, Justice Field dissenting. County of 

Warren v. Marcy, p. 96.—A_ re-affirmation of former 

decisions respecting county bonds; pendency of suit to 

test validity not notice to purchaser. Opinion by 

Justice Bradley; Justices Miller, Field and Harlan 

dissenting. Elizabeth v. Pavement Co., p. 126.—A val- 

idation of the Nicholson pavement patent. Opinion 

by Justice Bradley. United States v. McKie, p. 233.— 

A made a contract to deliver hay to the government 

at Fort Gibson, in the Indian Territory, the theater of 

hostilities, the government agreeing to furnish suffi- 
cient guards and escorts ‘“‘to protect the contractor 

while engaged in the fulfillment of this contract.”” A 

was prevented by the enemy from cutting and deliver- 

ing the contracted quantity, and alleged that the gov- 
ernment did not furnish the promised guards for his 
protection in cutting and delivering the hay. Held, 
that the agreement for guards extended only to the 
protection of his person and property, and he was not 
entitled to contingent profits on what he was prevented 
from cutting. Opinion by Justice Miller. Lilienthal’s 

Tobacco v. United States, p. 237.—An important rev- 

enue case. Opinion by Justice Clifford. Arthur v. 

Moller, p. 865.—Chromo-lithographs known as decalco- 

manie pictures are printed matter or paper subject to 

aduty of 25 percent ad valorem. Opinion by Justice 

Hunt. Mimmack v. United States, p. 426.— Charges of 

drunkenness on duty having been preferred against a 

captain in the army, he delivered his resignation, un- 

dated, to his commanding officer, to be delivered to 
the war department if he became intoxicated again 
the charge being withdrawn. The offense being re- 
peated, the commander dated and delivered the resig- 
nation, and the vacancy was filled. Held, a valid 

resignation. Opinion by Justice Clifford. Keith v. 

Clark, p. 454.—By a constitutional amendment in 1865, 

the State of Tennessee declared the issues of a certain 

State bank during the insurrectionary period void, 

and forbade their receipts for taxes, as was authorized 

by its charter. Held, an unconstitutional interference 
with the obligation of contracts. Opinion by Justice 

Miller; dissenting opinions by the Chief Justice and 

Justices Bradley and Harlan. Coleman v. Tennessee, 

p. 509.—A soldier in the Federal service was tried by 

court-martial for murder in Tennessee during the re- 





bellion, and convicted and sentenced to death, but not 
executed. After the war he was indicted in the State 
court for the same murder and pleaded the former 
conviction, but the plea was overruled, and he was 
tried, convicted, and sentenced to death. Held, that 
the State had no jurisdiction, and the plea, although 
irregular, was validated. Opinion by Justice Field; 
Justice Clifford delivering a dissenting opinion. Ford 
v. Surget, p. 594.—Action for value of cotton burnt 
during the war by defendant, who pleaded that he was 
a resident in Confederate territory and burned the cot- 
ton by the order of a Confederate provost marshal in 
pursuance of an act of the Confederate Congress. 
Held, that the defendant, like a Confederate soldier, 
was exempt from liability for such an act of war. 
Opinions by Justices Harlan and Clifford. The volume 
contains fifty-six affirmances, eighteen reversals, three 
dismissals, and three modifications. The judgments 
were unanimous with eleven exceptions. In five cases 
there was a dissent of one justice; two dissented in 
one case; three in fivecases. The Chief Justice and 
Justice Strong each dissented four times; Justices 
Field, Bradley and Harlan each three times; Justices 
Miller and Swayne each once. 


Couz’s CONDITIONS OF SALE. 


The Law and Practice as to Particulars and Conditions of 
Sale, with Notes and Forms, to which is added “The 
Vendor and Purchaser Act, 1874,” and “* The Real Prop- 
erty Limitation Act, 1874. By Richard Henry Cole, Esq., 
H. K. C., of the Inner Temple, London, Barrister-at-Law. 
London: Reeves and Turner, 1879. Pp. x, 93. 

A useful little manual for the English practitioner, 
we should suppose. The acts mentioned in the title 
substitute forty years for sixty as the root of title, 
provide that recitals in deeds twenty’years old are pre- 
sumptively correct, that the personal representative 
of a mortgagee may re-convey or surrender the mort- 
gaged estate, that actions for recovery of lands must 
be brought within twelve years. or afterward within 
six years from the ceasing of coverture, infancy, or 
lunacy. The changes thus wrought have rendered 
superfluous many conditions and necessitated a re- 
draft of such instruments. 


JONES ON RAILROAD SECURITIES. 


A Treatise on the Law of Railroad and other Corporate Se- 
curities, including Municipal Aid Bonds. By Leonard A. 
Jones, author of a Treatise on Mortgages. Boston: 
Houghton, Osgood and Company, 1879. Pp. xli, 707. 

The author has discovered, we believe, a unique field 
of legal authorship, and has admirably cultivated it. 

The subject is of vast although not of very general im- 

portance. As he says in his preface, the securities in 

question are of quite recent origin, having scarcely 
been heard of prior to 1860, and the great majority of 
the cases having arisen since 1870. They are the out- 
growth of the recent extraordinary development of 
the railroad system of this country. Mr. Jones di- 
vides his treatise into 24 chapters, as follows: Power of 
corporations to mortgage; form and construction of 
mortgage; property covered by railroad mortgages; 
mortgages of after-acquired property; legal nature of 
rolling stock; mortgage bonds; municipal aid bonds; 
promissory notes and unsecured bonds; interest and 
coupons; guaranty and indorsement; duties and rights 
of mortgage trustees; payment and redemption; rem- 
edies and jurisdiction for enforcement; foreclosure; 
appointment and jurisdiction of receivers; rights and 
liabilities of receivers; receivers’ debts and certifi- 
cates; debts of trustees in possession; priority as af- 
fected by subsequent equities; liens affecting priority ; 
reorganization schemes affecting priority; foreclosure 
sales; rights of purchasers on same; bankruptcy and 
insolvency proceedings. This scheme seems to cover 
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the whole ground, and the author's subdivision is 
logical and coherent. The statutes of the different 
States are sufficiently detailed. The cases are em- 
bodied in the text, with foot references. This plan is 
adopted on account of the comparatively small num- 
ber of the cases, and the desirableness of affording 
ample statements and extracts from judicial opinions. 
The table of cases, however, covers 27 pages. To show 
the author’s industry and research we mention that 
his chapter on rolling stock covers 38 pages, and it em- 
braces every case, so far as we know, even down to 
29th N. J. Eq. The chapter on municipal aid bonds 
covers 80 pages, and is equally comprehensive. This 
chapter alone is worth the price of the book to the 
general practitioner. Mr. Jones has made an excel- 
lent and useful work, and one of the most interesting 
that has lately come to our notice. The volume is fitly 
dedicated to Judge Dillon; and is most admirably 
published. 
_—_—_>__——_ 


OBITUARY. 
JOHN PROFFATT. 

T is with the most sincere regret that we have re- 
ceived the announcement of the death of Mr. John 
Proffatt, which occurred at San Francisco on Tuesday 
last. Mr. Proffatt was a young man — dying at thirty- 
two— but he had already worked out for himself an 
honorable place among the reputable legal writers of 
the country. His first production was a popular man- 
ual entitled, ‘‘ Woman Before the Law.’’ Written for a 
wider circle than the legal, it nevertheless displayed 
the research and accuracy of the student and the in- 
sight and sense of the trained lawyer. His most con- 
siderable undertaking as an author was a treatise on 
“ Trial by Jury,’’ which was a creditable performance, 
and one which is often cited by the courts. His other 
works in this department are a treatise on the Law re- 
lating to Notaries Public and a work on the Private 

Corporations Law of California. 

But his great undertaking — one which his industry 
and capacity have made of national importance and 
of unusual interest — was the “* American Decisions,” 
wherein he purposed to gather all the leading and au- 
thoritative adjudications of the American courts down 
to the year 1869, when the series known as *‘ The 
American Reports ”’ began. 

Mr. Proffatt was a graduate of the Columbia Col- 
lege Law School, and until some four years ago a mem- 
ber of the New York bar. 


—_————__——___—— 


CORRESPONDENCE. 


Tue New INTEREST STATUTE. 


No. 136 CHAMBER STREET, 
New York, July 22, 1879. } 
To the Editor of the Albany Law Journal: 

S1r— Amidst the discussion to which the new inter- 
est law is giving rise, and which is based on the follow- 
ing sentence: ‘‘ But nothing herein contained shall be 
so construed as to in any way affect any contract or 
obligation made before the passage of thisact,’’ I have 
not observed that attention has been called to the fact 
that the sentence quoted is now a portion of the Re- 
vised Statutes, and, therefore, that the date of pas- 
sage referred to is December 4, 1827. 

Had the draughtsman of Laws 1879, chapter 538, em- 
bodied that sentence in the second or third section of 
the last-named act, instead of in the Revised Statutes, 
the courts would at least have been spared the neces- 
sity of construing ‘this act” to mean — not this act, 
but another, passed half a century later, supposing 
such a construction permissible. 

Yours truly, 
Tueo. F. C. DEMAREST. 





NOTES. 


E have received from Robert Clarke & Co., of 

Cincinnati, the fifth part of the 34th volume of 
the Ohio State Reports. This method of issuing in 
parts reports that are published only at considerable 
intervals, is a great convenience to the profession. The 
Ohio State Reports are among the best in the country, 
whether as regards the ability of the opinions, the 
character of the reporting, or the mechanical excution 
of the volumes.— Mr. J. F. Frucauff, of Denver, has 
prepared a Section Index to the Code of Civil Proced- 
ure of Colorado, with parallel references to the Codes 
of New York and California. Such a scheme of paral- 
lel reference to the several codes is an excellent one, as 
they are all derived from the same source. The 
charge of Judge Westbrook to the jury in the case of 
Latrimouille, who was recently tried for and convicted 
of murder in this city, has been printed by the steno- 
graphic reporter. The evidence was entirely circum- 
stantial, and is analyzed and arrayed in the charge in 
a masterly manner. 

Judge: ‘Have you any thing to offer to the court 
before sentence be passed on you?” Prisoner: ‘‘ No, 
Judge; I had ten dollars, but my lawyers took that.” 

A legal gentleman, who paid his addresses to the 
daughter of a tradesman, was forbidden the house, on 
which he sent in a bill of £93 13s. 4d. for 275 attend- 
ances, advising on family affairs.—/Jrish Law Times. 

A few days ago our Supreme Court decided that 
the judge of a court may imprison an attorney for con- 
tempt, for refusing to defend a prisoner without com- 
pensation, after being commanded by the court. This 
practically settles a question about which there has 
been considerable doubt, ever since the decision in 
Ex parte Yale, 24 Cal. 241, holding that an attorney is 
ee an officer of the court.— Pacific Coast Law Jour- 
nal. 


A new and remarkable defense to an indictment for 
perjury was lately, after prolonged argument and con- 
sideration, held to be bad in law by the Court for 


Crown Cases Reserved. This defense reflects the 
highest credit upon the ingenuity of the prisoner; and 
its success, if it had been successful, would have re- 
flected the deepest discredit upon our criminal law. 
The facts were as follows: A policeman, named Hughes, 
illegally obtained a warrant for the arrest of a man 
named Stanley, without exhibiting any written infor- 
mation upon oath of the alleged offense at the time of 
obtaining the warrant. Hughes arrested Stanley un- 
der the warrant, who was brought before the magis- 
trates; where he raised no objection against the juris- 
diction of the magistrates or the legality of the war- 
rant, not being aware of the illegality. Here Hughes 
gave evidence ‘against Stanley (who was convicted and 
sentenced to imprisonment with hard labor), in the 
course of which he committed sundry perjuries, for 
which he was afterward indicted and convicted. He 
then raised the ingenious objection, that, the magis- 
trates having had no jurisdiction to hear the case by 
reason of the illegality of the warrant, any false swear- 
ings committed by him during the proceedings were 
not perjuries in the legal sense of the term. The case 
(Reg. v. Hughes) was twice argued, at first before five 
judges, and afterward before ten. Nine of the judges 
have now concurred in sustaining the conviction of the 
perjurer; and, after hearing the arguments upon which 
they decided, we are rather disposed to wonder that 
the case should at first have been thought so difficult. 
They held that a legal warrant was not necessary to 
give the magistrates jurisdiction; in a word, that the 
warrant is merely a process to compel the person ac- 
cused to appear, not the source of the jurisdiction to 
hear his case when he does appear. We cannot but be 
very glad that the court found themselves able to sus- 
tain the conviction of Hughes; for the perils of the 
public would be visibly increased if a policeman, by 
surreptitiously obtaining an illegal warrant, could put a 
prisoner in much the same peril of being sent to prison 
as if the warrant were legal, while the policeman him- 
self obtained carte blanche to commit as many perjuries 
as he chose without any fear of legal consequences.— 
Law Times. 
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OURRENT TOPICS. 


N the case of Buford, indicted for the murder of 
Judge Elliott, in Kentucky, the jury have con- 
victed the prisoner, and fixed his punishment at im- 
prisonment for life. The defense, of course, was 
insanity, and the experts variously defined his mal- 
ady as moral insanity, intellectual insanity, impul- 
sive insanity, or emotional insanity. There was in- 
sanity in the family, it was proved; the prisoner’s 
brother, General Buford, once killed a negro, and 
was acquitted on the ground of insanity, but after- 
ward he was acquitted of insanity. The prisoner 
was certainly not insane on any other subject but 
the lawsuit which the judge had decided’ against 
him. He played cards and chess, drank, hunted, 
and fished, in the most normal fashion, but was oc- 
casionally depressed. Some of the witnesses who 
thought he had always been insane had voted to send 
him to the Legislature. While he was insane enough 
to kill Judge Elliott, he was sane enough to refrain 
from killing Judge Pryor, who participated in the 
decision, and whom he had thought of killing. 
Forty-eight witnesses pronounced him insane; 
twenty-eight pronouced him sane, including Dr. 
Shipley, for twenty-five years superintendent of in- 
sane asylums in Kentucky and Ohio. Eight speeches 
were made by counsel in summing up. Considering 
the amount of metaphysics that must have been lev- 
elled, pro and con, at the jury, and the fact that only 
three of them could read and write, the result is to 
be wondered at. We wish that the prognostication 
of Col. Breckinridge, the State’s attorney, as ex- 
pressed in his address to the jury, might be real- 
ized. 

‘* Perhaps,” said he, ‘‘ we are at the turning-point 
in the history of law in Kentucky. It may be that 
we are reaching the end of bloodshed, and your ver- 
dict may be the hinge upon which it turns. I have 
heard much of chivalry in this case, and perhaps we 
approach the era in which the elements of chivalry 
will rather be peace and kind courtesy than the abil- 
ity to defend honor with the pistol and to take life 
in its vindication.” 


A recent article on ‘‘Southern Civilization,” in 
Scribner's Magazine, has called out a powerful and 
ingenious ‘‘south side view” of the subject, which 
will be found in the August number. The writer, 
who is evidently a person of intelligence, makes 
some statements that will hardly pass unchallenged, 
and yet can only be tested by statistics. For exam- 
ple, he says, ‘‘ there are not as many crimes, relative 
populations considered, committed in Texas as in 
Ohio, Pennsylvania, New York, Massachusetts, or 
any one of the more populous Eastern and Northern 
States; and that the ratio of convictions to crimes 
is as great here as in either of the States mentioned.” 
He supplements this by saying: ‘‘ The assertion may 
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be carried further, and it may be positively affirmed 
that the character and tendency of the crimes prev- 
alent in the Northern States indicate a more de- 
praved, morbid, and dangerous condition of society 
than is shown to exist in the south.” And he gives 
us an idea of his personal preferences as follows: 


“Tf the character of crimes and the moral qual- 
ity of the criminals a country produces be correct 
criteria of its civilization, then I have no hesitation 
in preferring the civilization that has produced such 
examples of bloodshed and violence as the Chisholm, 
Cox-Alston and Currie murders to that which boasts 
of such criminals as Pomeroy, Parr and Freeman. 
For, terrible and brutal as were the former, they ex- 
hibited the untamed ferocity and mad passions of 
savagery, which may be mitigated and removed with 
time and proper moral restraints; while the latter 
indicate a monstrous and diabolical criminality that 
is almost hopeless in its morbid and artificial enorm- 
ity.” 

At the same time he confesses that the northern 
people as a class ‘are much more prompt in their 
abhorrence of bloodshed, and much more rigorous 
in visiting the extremity of law upon homicides 
than are we of the South.” But he restricts the 
admission to homicides. He continues: 

‘*Compared on this basis, I candidly think the 
South is immeasurably superior to the North. It is 
not necessary to particularize, but will suffice to say 
that in all those offenses against social and domestic 
order and decency, against the high trusts and sa- 
cred relations of private, public and business life, 
the records of crime, as between the two sections, 
will stand as twenty to one in our favor. Forgeries, 
defalcations, social scandals, indecent domestic com- 
plications, clerical short-comings, prurient horrors 
of nameless kinds, fill the pages of northern papers, 
and have apparently ceased to excite more than a 
passing sensation. I honestly believe that there are 
some offenses of wretched and frequent notoriety in 
the Middle, Eastern, and Northern States, which 
not only never occur with us, but which are morally 
and mentally impossible to the native Southern char- 
acter. What are we to ‘think of the rioters and 
strikers who, two years ago, burned, pillaged and 
defied both civil and military authority in at least 
two of the most populous and civilized Northern 
States? Are these things in no way exponent of 
civilization as it grows on northern soil, and express- 
ive of the real practical outcome of social life at 
the North?” 


This is a robust and fearless presentation of the 
‘‘alterum partem,”’ and cannot be evaded by mere 
denial. We have never doubted that there is vastly 
more crime north than south, as there is a vastly 
greater population. That there is a greater propor- 
tionate amount we doubt. That monetary and so- 
cial crimes are more frequent at the north we are 
willing to admit. But what we have insisted on 
as the characteristic of the northern communities 
and the lack of the southern, is the public disposi- 
tion and determination to suppress and punish crime. 
This correspondent admits this fact in a manly way 
as to the crime of homicide. We think it equally 
applicable to all other crimes. We must totally dis- 
agree with him in his comparison of the political, 
revengeful, and drunken murders of the south with 





82 


THE ALBANY LAW JOURNAL. 








those resulting from religious fanaticism at the 
north. The latter are so exceptional as to excite 
the horror and wonder of the community; the 
former are so common as scarcely to induce more 
than the passing remark that there is ‘‘ great excite- 
ment” and “threat of lynching.” But as this 
writer has selected Texas as his basis of compari- 
son, we shall at another time take up the criminal 
reports of that State, and extend the researches 
which we bestowed upon the last volume. These 
developed the fact that in twenty-nine cases of 
homicide and rape, the jury denounced capital pun- 
ishment in only eight, and that in two cases it was 
deemed a less offense to kill a colored man or a 
schoolmaster than a gelding. 


While our correspondents have been arguing pro 
and con the jury question, a British court has evinced 
its faith in the system by impanelling a jury of 
matrons de ventre inspiciendo, Catherine Webster, 
found guilty of murder at the Old Bailey, when 
asked if she had any thing to say in stay of execution, 
replied that she was in an ‘‘ interesting situation.” 
There being some ladies providentially present, a 
jury of matrons was impanelled from them. The 
presiding justice, Denman, seemed somewhat at a 
loss as to the proper practice, never having met such 
a case in thirty-two years, but finally the jury re- 
tired, and with them a surgeon and the prisoner, 
the latter being by this time ‘‘in a prostrate condi- 
tion.” On the return of the parties the surgeon 
stated to the court that he-had made an examina- 
tion, and it was his opinion that the prisoner was not 
quick with child, although he could not positively 
say that she was not pregnant. The judge then 
briefly charged, addressing the jury as ‘‘ ladies of the 
jury,” and after a few minutes’ deliberation in the 
box, they returned a verdict that the prisoner was 
not quick with child. The proceeding seems quite 
farcical, so far as the intervention of the matrons is 
concerned. The proposed Criminal Code contem- 
plates its disuse, and the substitution of an examina- 
tion by registered medical practitioners. The Law 
Times says of the jury, ‘‘no criticism can be too se- 
vere in condemnation of a proceeding which is con- 
fessedly unreliable.” 


The New Jersey Court of Errors and Appeals 
have granted a new trial to Bennett and Mrs. Smith, 
convicted of murder of the latter’s husband. The 
exceptions to the discharge of the first jury because 
of the insanity of one of the twelve were held un- 
availing. Some fourteen exceptions to the charge 
shared the same fate, but the court found a fatal 
error in the charge, which it is said was not men- 
tioned in the brief of the prisoners’ counsel. This 
error consisted in the judge’s assuming and repeat- 
edly asserting that it was a part of Mrs. Smith’s 
‘*story ” that the murderer had entered by remov- 
ing a board in a closet, and in commenting upon 
that part of her story as improbable, whereas that 
statement was no part of her ‘‘story” or testimony, 
her account being to the effect that she was ren- 
dered insensible by chloroform and was ignorant of 





the manner of access. Chief Justice Beasley, deliv- 
ering the opinion, said: ‘‘ The charge then proceeds 
to describe in a forcible manner the difficulties to 
be overcome in effecting such an entrance, and con- 
cludes the description of such an endeavor with the 
remarks: ‘It may be, perhaps, a possible theory to 
be accomplished.’ The defendant is held up as re- 
sponsible before the jury for a story as to the way 
the murderer got access to his victim, which is so 
intrinsically improbable that, to the mind of the 
presiding justice, its truth is only within the range 
of possibility. Undoubtedly, this judicial exposi- 
tion of the case put this defendant in great peril.” 
The court held that the inadvertent and uninten- 
tional attribution of this ‘‘story” to Mrs. Smith 
would not detract from the gravity of the fact that 
it was charged to her. The opinion was concurred 
in by the chancellor, five justices, and five ‘‘lay 
judges,” while one justice and two lay judges voted 
to affirm.’ This case has been one of surprises from 
the outset. One of the first jurors was disqualified 
by insanity ; then an appeal was effected only through 
the charity of an opera singer, a stranger to the par- 
ties; and now a new trial is granted upon a point 
which counsel did not raise and which was probably 
neither intended by the judge nor misunderstood by 
the jury. But of course the error was none the less 
fatal, nor the result less correct. 


NOTES OF CASES. 


QUESTION of some considerable practical im- 
portance. has recently been decided by the 
Supreme Court of Pennsylvania in Heysham v. Det- 
tre, wherein it was held that upon the sale of a 
house the gas fixtures and heaters, though appurte- 
nant to the house, are personal property, and may 
be removed by the vendor, but that parol evidence 
is admissible to show a collateral agreement between 
the vendor and purchaser that the gas fixtures and 
heaters shall pass with the house, although the lat- 
ter was purchased under a written agreement. This 
part of the case was put upon the ground that the 
gas fixtures and heaters being personal property 
were the subjects of oral grant or reservation, and. 
as the written agreement embraced realty exclu- 
sively there was nothing to preclude a collateral 
agreement as to the personalty. The same court, 
in Jarechi v. Philharmonic Society, 21 Am. Rep. 78; 
S. C., 79 Penn. St. 403, held that gas fixtures, such 
as chandeliers, side brackets, etc., are not subject 
to a mechanics’ lien under an act extending the me- 
chanics’ lien law to ‘‘ plumbing, gas fitting,” etc., 
and Sharswood, J., remarked in delivering the 
opinion that on the sale of a house ‘‘1f there is no 
agreement to sell the house as it is—fixtures and 
all —the purchaser is not entitled to them.” This 
doctrine seems to be settled by the weight of au- 
thority, although the reason of the thing would 
seem to be the other way. See, to same effect as 
foregoing cases, Shaw v. Luke, 1 Daly, 487; Monta- 
gue v. Dent, 10 Rich. Law, 135; Rogers v. Crow, 40 
Mo. 91; Lawrence v. Kemp, 1 Duer, 363; also Ewell 
on Fixtures, 299; Tyler on Fixtures, 396 et seg.; 
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Brown on Fixtures, appendix a. Where it is the 
apparent intent of the parties that the gas fixtures 
shall pass with the house they will of course pass. 
Thus, where, during a negotiation for the sale of a 
house, the owner, as an inducement to the defend- 
ant to purchase, informed him that ‘‘ the house was 
complete, and ready for him to move into, and all 
that he had to do was to walk in and light the gas, 
as it was complete,” it was held that this was evi- 
dence of an intent to have the gas fixtures pass with 
the house. Funk v. Brigaldi, 4 Daly, 359. 


A novel and interesting decision in constitutional 
law has just been made by the Supreme Court of 
Maine in the case of Pearson v. Portland, to appear 
in 69 Maine. The State of Maine has a statute (Stat. 
1872, ch. 24), which provides that: ‘‘ No person shall 
recover of any city or town in this State, damage 
for injury to person or property, which damage is 
claimed to have been done in consequence of any 
defect, or want of repair, or sufficient railing, in 
any highway, townway, causeway, or bridge, pro- 
vided the said damage be done to or claimed by any 
person who was, at the time said damage was done, 
a resident of any country where damage done under 
similar circumstances is not recoverable by the laws 
of said country.” The plaintiff was a resident of 
Cuba and brought action for an injury received on a 
highway while temporarily in Maine. The defend- 
ant relied upon the above statute, but, for the pur- 
pose of settling the damages, agreed to try the case 
before the jury reserving the question of law arising 
under the statute. The jury rendered a verdict for 
the plaintiff. On the coming of the case before the 
Supreme Court for an adjudication of the question 
under the statute, the court said: ‘‘ The only ques- 
tion we find it necessary to consider is, whether this 
act is constitutional. We think itis not. It isin 
conflict with the fourteenth amendment of the Uni- 
ted States Constitution, which declares, among other 
things, that no State shall ‘‘deny to any person 
within its jurisdiction the equal protection of the 
laws.” By the general statute in force in this State 
at the time of the passage of this act (and still in 
force) every person sustaining an injury, in person 
or property, through any defect, or want of repair, 
in any highway, townway, causeway, or bridge, 
could recover for the same, in any action on the 
case, of the town, city, or county, whose duty it was 
to keep the way in repair. R. §., ch. 18, § 65. This 
is a protective law. It guards the traveller against 
injuries, by making the towns and cities more care- 
ful to keep their ways in repair, and shields him 
from loss in case he is injured through their negli- 
gence in not keeping them inrepair. Andit is uni- 
versal in its application. It protects every one alike. 
The act of 1872 undertakes to destroy this equality 
of protection. It declares in effect that one class of 
persons shall not be thus protected; that if they 
happen to be residents of a country where no simi- 
lar protections exist, they must travel in this State at 
their peril, and without that protection which the 
law affords to all others, They may be citizens of 





the United States, and of this State, and within its 
jurisdiction at the time of injury, still, they are 
denied redress, denied ‘‘ the equal protection of the 
laws,” on account of the condition of the law of a 
foreign country, for which they may be no more re- 
sponsible than they are for the color of their eyes or 
the color of their skins. The denial might as well 
be based on race or color as upon the law of a for- 
eign country; for the parties to be affected by it 
may be as powerless to change the one as the other. 
The general statute may undoubtedly be repealed; 
but the court is of opinion that, while it remains in 
force for the protection of one class of persons within 
the jurisdiction of the State, it must remain in force 
for the protection of all others similarly situated. 
The plaintiff was within the jurisdiction of the 
State at the time of herinjury. She has established 
her right to recover for it, unless the act of 1878 is 
a bar. For the reasons above stated the court is of 
opinion that it is not a bar.” 


In Crozier’s Appeal, 7 Weekly Notes of Cases, 197, 
the Supreme Court of Pennsylvania held that the 
statutory right of a widow to elect not to take un- 
der her husband’s will is purely personal, and if she 
dies without having exercised it her heirs or per- 
sonal representatives cannot make such election. 
In Welch v. Anderson, 28 Mo. 300, it was held that 
the right of a widow was strictly P saree: and not 
transmissible by descent; and in Hamilton v. O'Neil, 
9 Mo. 10, the same thing was held. In the former 
case the widow died without having made an elec- 
tion, and her heirs sought to make it as heirs, but 
Scott, J., said there was no right or estate in her 
capable of descending on her heir. In Sherman v. 
Newton's Ex’rs, 6 Gray, 307, under a statute which 
declares: ‘‘When any man shall die, having law- 
fully disposed of his estate by his will, and leaving 
a widow, the widow may, at any time within six 
months after the probate of the will, waive the pro- 
vision made for her in the will, and she shall in such 
case be entitled to such portion of the real and per- 
sonal estate as she would have been entitled to if 
her husband had died intestate ;” it was held in the 
case that although the widow had died within seven 
days after her husband, and before the probate of 
the will, and her heirs had made the application 
within six months, that the right of election must 
be exercised personally by the widow, and that the 
statute did not contemplate any advantage should 
be derived by the heirs from the privilege; and ac- 
cordingly there was no provision or direction as to 
the time or manner in which, in any contingency, 
they should be allowed to avail themselves of it. 
To the same effect is Pinkerton’s Adm’r v. Sargent’s 
Ex’r, 102 Mass. 568, under the same statute, but 
with these additional features, namely, that the 
widow had long been a lunatic, and confined in a 
hospital, and her right of election had been exer- 
cised by her guardian, as well as by herself, and the 
decision rests upon the ground that the privilege is 
so rigidly personal, that no one could exercise it for 
her, and being insane she could not eR do 
so for herself. Then there is Atherton v. Corlis, 102 
Mass. 44, to same effect; and, also, Merrill’s Adm’r 
v. Emery’s Ear, 10 Pick. 507; Boone's . Ve 
Boone, 8 Harris & McHenry (Md.), 95; Collins’ 
Adm’r v. Carman’s Ea’r, 5 Md. 504; all coming to 
the same result, namely, that the right is personal to 
the widow. 
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CURIOUS PREAMBLES. 


REAMBLES to statutes are much more common 

in England than in this country. They are so 

full and comprehensive that in them, to a large ex- 

tent, can be read the local and domestic history of 

the English people. Some of them are very quaint 

and curious, and to a few of them we will call at- 
tention. 

The preamble to a subsidy granted by Parliament 
to Henry VIII, in the 37th year of his reign, reads 
as follows: 

‘* Whereas, We, the people of this realm, have, 
for the most part of us, so lived under his Majestie’s 
sure protection, and yet so live, out of all fear and 
danger as if there were no warre at all, even as 
small fishes of the sea, in the most tempestuous and 
stormie weather, doe lie quietly under the rock or 
hookside, and are not moved with the surges of the 
water nor stirred out of their quiet place, however 
the wind bleweth,” etc. 

In the first year of the reign of Edward VI, a 
statute, repealing most of the said treasons and fel- 
onies enacted during the reign of Henry VIII, has 
this in the preamble: ‘‘ That subjects should rather 
obey from the love of their princes than from dread 
of severe laws; that, as in tempest or winter, one 
course and government is convenient, and in calm 
or more warm weather a more liberal care or lighter 
garments both may and ought to be followed and 
used, so it is likewise necessary to alter the laws ac- 
cording to the times.” A very plain hint that those 
who lived in the prior reign lived in tempestuous 
times. 

In the reign of Henry VIII, a statute was passed 
regulating the practice of medicine with this pre- 
amble : 

‘*For as much as the science and cunning of 
physick and surgery is daily within this realm exer- 
cised by a great multitude of ignorant persons, of 
whom the greater part have no insight in the same, 
nor in any other kind of learning; some also can no 
letters in the book; so far forth that common artifi- 
cers, as smiths and weavers, and women boldly and 
accustomably take upon them great cures in which 
they partly use sorcery and witchcraft, partly apply 
such medicines to the disease as be very noxious 
and nothing meet, to the high displeasure of God, 
great infamy to the faculty, and the grievous dam- 
age and distruction of divers of the King’s people.” 

A not inapt description of many who practice the 
healing art in these days. 

In the second year of the reign of Richard II, 
there was the following preamble to a statute aimed 
at the bribery of justices: 

‘* Whereas, Late in the time of the noble King Ed- 
ward, grandfather of our Sovereign Lord, the King 
that now is, it was ordained that justices, as long 
as they should be in the office of justices, should 
not take fee or robe of any except of the king; and 
that they should not take gift nor reward by them, 
nor yet by other, privily or opertly of any man which 
should have any thing to do afore them in anywise, 
except meat and drink of small value.” 





Under this statute Lord Chief Justice Hale could 
have taken the venison if of small value, but rail- 
road passes would be forbidden. 

In the thirty-third year of the reign of Henry VI, 
there was this preamble to a statute regulating the 
number of attornies to be licensed in Norfolk, Suf- 
folk, and Norwich: 

‘* Whereas, Of time not long past, within the city 
of Norwich and the counties of Norfolk and Suf- 
folk, there were no more but six or eight attornies 
at the most (coming) to the King’s court, in which 
time great tranquillity reigned in the said city and 
counties, and little trouble or vexation was made 
by untrue or foreign suits; and now so it is in the 
said city and counties, there be fourscore attornies 
or more, the more part of them having no other 
thing to live upon, but only his gain by (the practice 
of) attorneyship, and also the more part of them 
not being of sufficient knowledge to be an attorney 
which (come) to every fair, market and other places 
where is any assembly of people exhorting, procur- 
ing, moving and inciting the people to attempt un- 
true and foreign suits for small trespasses, little of- 
fenses and small sums of debt whose actions be tri- 
able and determinable in Court Barons; whereby 
proceed many suits, more of evil will and malice 
than of the truth of the thing, to the manifold vexa- 
tion and no little damage of the inhabitants of the 
said city and counties, and also to the perpetual 
(diminution) of all the Court Barons in the said 
counties, unless convenient remedy be provided in 
this behalf.” 

It is shocking to think that the increase of attor- 
neys in any locality should increase strife and litiga- 
tion! There must be some mistake in the facts. 
The noble Lords and sturdy squires evidently did 
not appreciate the disinterested solicitude which the 
numerous attorneys took in their matters. 

In the third year of James I, there was this pre- 
amble to an act ‘‘ to reform the multitudes and mis- 
demeanors of attornies and solicitors at law”: 

‘In that though the abuse of sundry attornies 
and solicitors by charging their clients with excess- 
ive fees and other unnecessary demands, such as 
were not, ne ought by them to have been employed 
or demanded, whereby the subjects grew to be over 
much burthened, and the practice of the just and 
honest sergeant and counsellor at law greatly slan- 
dered; and for that to work the private gain of such 
attornies and solicitors, the client is oftentimes ex- 
traordinarily delayed.” 

This preamble serves as a landmark to show how 
much the attorneys of this day have improved upon 
their English ancestors. 

In the thirty-first year of Elizabeth, there was the 
following preamble to ‘‘an act to avoid horse steal- 
ing”: 

‘* Whereas, Through most counties of this realm 
horse stealing is grown so common as neither in pas- 
tures or closes, nor hardly in stables, the same are 
to be in safety from stealing, which ensueth by the 
ready buying of the same by horse courrers and oth- 
ers in some open fairs or markets far distant from 
the owner, and with such speed as the owner can- 
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not by pursuit possibly help the same; and sundry 
good ordinances have heretofore been made touch- 
ing the manner of selling and tolling of horses, 
mares, geldings, and colts, in fairs and markets, 
which have not wrought so good effect for the re- 
pressing or avoiding of horse stealing as not ex- 
pected.” 

There are various English statutes against stealing 
‘horses, mares, geldings, and colts.” Is not a mare 
or a gelding a horse? And it might be a curious 
inquiry to ascertain when a colt becomes a horse. 

In the reign of Edward VI (2 and 3 Edw. VI, c. 19), 
an act was passed to enforce the observance of Lent. 
The eating of flesh on Fridays and Saturdays in 
Lent, on the Ember days, and on all days appointed 
as fasts, was forbidden. The act was passed in an 
era of intense religious interest, and yet it was not 
based upon religious grounds. Nothing is said in 
the preamble about subduing the appetites, morti- 
fying the flesh or starving the old Adam out of our 
corrupt natures. But, strange to say, it was put 
solely on the ground “that such abstinence was good 
for health, and needful to encourage the fishermen !” 

We have brought back these specimens from a 
recent excursion into the field of the old English 
statutes. We have at present no room for more. 


—_—___—__— 


CHARACTER OF THE FEDERAL GOVERN- 
MENT. 


HE government of the United States was erected 

by the free voice and joint will of the American 
people, for their common defense and general wel- 
fare. 

In their Jove of country, the profound statesmen of 
a century ago framei a government comparatively 
perfect. From their extensive knowledge of the polity 
of States, they were enabled to avoid the political 
Charybdis on the one hand, and the ScylJa on the 
other, upon which ancient republics had foundered ; 
they reared a structure, a magnificent ship of state, 
which, in the sunshine of peace and in the storm of 
war, has sailed steadily onward, amply fuifilling the 
‘‘expectations of its friends and completely dissipat- 
ing the fears of its early opponents.”’ 

Hence the student of our political history may justly 
conclude that, from the New England Association of 
1643; from the plan of a Confederated Union proposed 
in 1754; from that outlined by Franklin in 1775, and 
from the league of friendship under the Confederation, 
there was developed a national government which not 
only formed a more perfect union, but promoted as 
well the general welfare. 

When Macchiavelli wrote, centuries ago, that States 
are rarely formed or reformed save by one man, he 
certainly had no conception of an institution like that 
of the United States. 

What, then, is the true political character of our 
government so established ? 

A nation, says Puffendorf, is a compound moral per- 
son whose will, united together by those covenants 
which before passed among the multitude, is deemed 
the will of all; a complete society of men, says Ruther- 
ford, who are in possession of their personal liberties 
and who have formed themselves into one body to se- 
cure their rights and promote their common interest ; 
a body politic, says Vattel, for the purpose of securing 
their safety and advantage by their joint efforts and 
mutual strength. A voluntary association of indi- 
viduals by compact, or otherwise, we would say, in 





which the people covenant with the citizen, and the 
citizen with the whole people that they will be gov- 
verned by certain laws for the common good. 

In the ordinary sense of the Federal Constitution, a 
State is a political community of free citizens, occu- 
pying a territory of defined boundaries, and organized 
under a government sanctioned and limited by a writ- 
ten instrument established by the consent of the gov- 
erned. It is the union of such States, under a com- 
mon constitution, which forms the distinct and greater 
political unit which that Constitution designates as the 
United States. 

Our government is, in reality, one of general and un- 
limited powers, notwithstanding the enumeration of 
specific powers. / 

Lodged in the organism of government is sover- 
eignty, which is supremacy, the combination of all 
power. The principle of which has been pretty thor- 
oughly taught to the people of this country by their 
experience of the past twenty years. 

In every independent political community sover- 
eignty resides somewhere — either in a single person, 
or in a combination of persons. The sovereignty over 
the North American Colonies of Great Britain, had 
its seat in one place before they became the United 
States, and in another place afterward; but in both 
cases there was discoverable sovereignty somewhere. 

According to the terminology preferred by Austin, 
the sovereign, if a single person, is or should be called 
a monarch; if a small group, the name is an oligar- 
chy; if a group of considerable dimension, an aris- 
tocracy; and if very large and numerous, a demoo- 
racy.* 

In both the great English-speaking nations sover- 
eignty inheres in the whole people; but while in the 
United States the Constitution is the supreme law of 
the land, in England Parliament is the paramount 
governing power. On this subject, Blackstone says, 
that, in the technical sense, an act of Parliament can 
never be unconstitutional. Nor can the highest court 
in England defeat an act of Parliament, when ex- 
pressed in terms to leave no reasonable doubt as to its 
intention. A different rule obtains in the United 
States. And thus, it is said, the British Constitution 
is just what the Parliament pleases. 

To control the power and conduct of the Legislature 
by an overruling constitution, said Justice Wilson, was 
an improvement in the science and practice of govern- 
ment reserved to the American States. 

Representation in government was quite unknown 
to the ancients. And at the time of the adoption of 
our Constitution, representation of the people was not 
the sole principle of any government in Europe. It 
was reserved for the American people to establish such 
a system of suffrage. 

Its framers sought to consolidate the Union for the 
purpose of national strength, as the exigence required, 
without forming a consolidated government; and the 
people, in its establishment, elected to impose control 
over State sovereignty. Thus some writer says, the 
union so established formed an indissoluble govern- 
ment composed of indestructible States under one 
Federal head. 

‘**Tn all our deliberations on this subject,” said Wash- 
ington, as President of the Constitutional Conven- 
tion, in his letter to Congress, September 17, 1787, ‘‘ we 
kept steadily in our view that which appears to us the 
greatest interest to every true American, the consoli- 
dation of one Union, in which is involved our pros- 
perity, felicity, safety, perhaps our national exist- 
ence.”’ 

‘‘ Consolidation of the Union,” as used in this letter, 
evidently means that they sought to unite the politi- 





* Maine’s Early History of Institutions, 350. 
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caland mutual interests of the States and bind them 
in closer bonds of union. 

It was thought by the Convention, said Uriah Tracy, 
that a consolidation of the State into one simple re- 
public, would be improper; and the local feelings and 
jealousies of all, but more especially of the smaller 
States, rendered a consolidation impracticable.* 

Charles Pinckney, who presented a draft of a Fed- 
eral government, which evinced much thought and 
wisdom, believed the government should be consoli- 
dated as far as practicable, by retrenching State au- 
thority, by concentrating as much vigor in the Union 
as the exigencies required, and 80 prevent an ultimate 
division among the people. For the disorders which 
existed had arisen entirely from the insufficiency of the 
government under the Confederation, causing refrac- 
tory conduct on the part of the States. Mr. Pinck- 
ney’s plan was substantially that of Virginia; he de- 
sired a good national government.t 

On the other hand, some States were opposed to any 
departure from the principle of State supremacy which 
existed under the Confederation, and were outspoken 
in their antagonism to substituting a firm national 
government. 

In its principle, said James Wilson, in the Conven- 
tion of Pennsylvania, the government is purely de- 
mocratical; but that principle is applied in different 
forms, in order to obtain the advantages and exclude 
the inconveniences of the simple modes of govern- 
ment. The streams of power flow from one abundant 
fountain—the people. Therefore, it will be observed 
that, by becoming integral parts of the government, the 
States surrendered many of their essential elements of 
sovereignty : the right to make treaties; to declare war; 
to levy taxes; and to exercise exclusive judicial and leg- 
islative power, and they confided them in the national 
head. But the inherent rights of the States are not 
less sacred because, for the common interest, they 
made the national head the depository of these sover- 
eign powers. They still possess a residuary suprem- 
acy entirely adequate for their internal prosperity as 
States. 

It was obviously impracticable in the Federal gov- 
ernment of these States, said Washington, in his let- 
ter to Congress, to secure all rights of independent 
sovereignty to each and yet provide for the interests 
and safety of all. 

The fundamental principle of law, which obtains 
among all civilized peoples, that, upon entering into 
society, the individual must surrendera share of his 
liberty for the general good, was a principle on which 
the whole people acted. In that regard the people 
evinced mutual reliance, concession and magnanimity ; 
nor can it reasonably be said that in bestowing so 
much sovereignty on the altar of the Union they acted 
unwisely, but the contrary. For the Constitution 
which they established was for themselves, for their 
government, and not for that of the individual States. 
It was for “the common defense and general wel- 
fare.” 

The American government may be said in general 
terms to be republican, in that all its powers are de- 
rived directly or indirectly from the great body of the 
people, and is administered by persons holding their 
offices during pleasure, or for a limited period 
or during good behavior. A closer survey and ex- 
amination of its different departments, or branches, 
shows it to be of a mixed character— partly 
federal, partly national, nearly equal features of 
each. This distinction is observable in examin- 
ing the article as to amendments.¢ Mr. Ham- 





* American El., vol. I, p. 433. 
+ Madison Papers, vol. II, p. 735. 
+ Art. V of the Constitution. 





ilton thought the act establishing the Constitution 
would be more of a federal act. The government, he 
further says, viewed from another standpoint, appears 
to be of a mixed character, presenting as many na- 
tional as federal features.* It is not wholly consolida- 
ted nor entirely federal, but possesses such national 
authority as to make a strong energizing government. 
In that it extends to certain enumerated objects only, 
leaving to the States an inviolable sovereignty over 
others, it is not completely centralized or national. 
Mr. Madison conceived it to be of a mixed nature, and 
in @ manner unprecedented. In the experience of the 
world we cannot find an express prototype; it stands 
by itself. ‘In some respects, it is a government of a 
federal nature; in others, it is of a consolidated na- 
ture.”’ + 

We have seen that the representatives in Congress in 
1787, reeommended “a firm national government ;”’ + 
and taking that as the voice of the people, the Con- 
vention framed a government, as they had the right to 
do, partly national, partly federative. For while they 
aimed to subserve and reconcile the various interests, 
they were deeply sensible that a government by com- 
pact simply was no government at all.$ 

It is sovereign in its national character while States 
are sovereign in a municipal capacity. 

It partakes of a federative nature, in that, while it 
does not speak of State governments, it recognizes 
them; and these States are represented in Congress in 
proportion to their respective numbers. | 

It partakes of the nature of a national republic in 
that it possesses paramount sovereignty; with respect 
to its exterior relations, the United States constitute a 
consolidated nation, and as such it is recognized by the 
empires of the world. Even under the Confederation 
the Federal government was treated by European 
nations as a simple nation. 

“The name of American, which belongs to you in 
your national capacity,’’ said Washington, in his fare- 
well address, ‘‘ must always exalt the just pride of pa- 
triotism.’”’ And in referring to the unity of govern- 
ment which constitutes us ‘* one people,” he predicted 
that, if we remain one people under an efficient gov- 
ernment, we should have nothing to fear from bellig- 
erent nations. 

If the American government continue to be effi- 
cient, or, as an able publicist has said, if it be likea 
tent, the poles of which should be justice; the ropes 
equity, and the pins philanthropy, then will it indeed 
withstand the blasts of adversity. 

The sublime principle of justice and virtue in gov- 
ernment, the excellence of the representative system 
itself, has been better understood, and has developed 
a more benign influence during the past generation 
than is commonly believed. And this has been occa- 
sioned in large degree by the political struggles and 
wars which our nation has experienced. ‘ America,”’ 
says Yeaman, ‘“‘even revolutionary America, fresh 
from the war of Independence, was not nearly so 
democratical, theoretically or practically, socially or 
politically, as the America of to-day.’’ 

And Mr. Emerson, in his recent lecture on the For- 
tune of the Republic, declares that the American people 
are now proceeding, instructed by their success, and 
by their many failures, to carry out not the bill of 
rights (of one hundred years ago), but “the bill of 
human duties.” 

JouHN F. BAKER. 





* Federalist No. 39. 

+ Mr. Madison’s speech in the Virginia Convention. 
¢ Mr. Morris's Debates in the Federal Convention. 
§ See Federalist, No. 40. 

i Art. I, sec. 2 and 3; art. IV, sec. 2, 3 and 4. 

4 Yeaman on Government, p. 240. 
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WEBSTER AND PINKNEY.* 


O one has held Mr. Webster’s great powers in 
greater admiration, or his character in deeper 
reverence for many high and noble qualities, than I 
have. I have regarded him as a national man, too 
great for even the great commonwealth of Massachu- 
setts to claim him as exclusively her own, notwith- 
standing Faneuil Hall and Bunker Hill have so often 
trembled at the touch of his matchless eloquence. 
Most of what is written of him, I read with delight. 
The faintest echo of his vast fame gives me pleasure. 

It was a week ago that my eye rested on a work 
entitled ‘*‘ Reminiscences of Daniel Webster at the 
Bar,” by Peter Harvey. I anticipated both pleasure 
and profit from its perusal. I felt that a rich intellec- 
tual feast was about to be spread out before me; for the 
banquet was provided by one who stood in the rela- 
tion of an intimate and confidential friend to Mr. 
Webster, and who had enjoyed rare opportunities of 
studying the lights and shadows of his remarkable 
life. But when I turned to pages 121-123 of the book, 
I can scarcely express the pain and astonishment 
which their perusal occasioned. 

Mr. Harvey reports that Mr. Webster told him, that 
he had, on one occasion, locked Mr. Pinkney up in one 
of the grand jury rooms of the capital and extorted 
from him, as he stood trembling like an aspen leaf, an 
humble apology which was repeated the next day in 
open court. Now it is a very painful thing to be com- 
pelled to expose the gross inaccuracy of this whole 
statement; and yet it will be clearly seen that no near 
relative of Mr. Pinkney can suffer thisto pass without 
the rebuke it so richly merits. All that is left to my 
uncle is his fair name; and that no man shall assail 
with impunity. Either Mr. Webster did say all that is 
reported of him by Mr. Harvey, or Mr. Harvey made 
it up, or else Mr. Harvey is in grievous error, which I 
am free to avow is my own deliberate judgment. For 
this is the only solution of the problem which can save 
the memory of Mr. Webster from the most serious 
impeachment. 

The language imputed to Mr. Webster is as follows. 
I prefer always to make exact quotations: 

‘* We passed into one of the ante-rooms of the cap- 
itol. I looked into one of the grand jury rooms, 
rather remote from the main court-room, There was 
no one in it, and we entered. As we did so I looked at 
the door, and found that there was a key in the lock; 
and, unobserved by him, I turned the key and put it in 
my pocket. Mr. Pinkney seemed to be waiting with 
some astonishment. I advanced toward him and said: 
‘Mr. Pinkney, you grossly insulted me this morning, 
in the court-room; and not for the first time either. 
In deference to your position and to the respect in 
which I hold the court, I did not answer you as I was 
tempted to do on the spot.’ He began to parley. I 
continued : = know you did it; don’t add another 
sin to that; don’t deny it; you know you did it, and 
you know it was premeditated. It was deliberate; it 
was purposely done; and if you deny it, you state an 
untruth. Now I am hereto say to you, once for all, 
that you must ask my pardon, and go into court to- 
morrow morning and repeat the apology, or else either 
you or [ will go out of this room in a different condition 
from that in which we entered it.’ I was never more 
in earnest. He looked at me and saw that my eyes 
were pretty dark and firm. He began to say some- 
thing. Linterrupted him. ‘No explanations,’ said I, 
‘admit the fact, and take it back. I do not want 
another word from you except that. I will hear no 





* In our notice of Mr. Harvey’s Reminiscences of Daniel 
Webster (17 Alb. Law Jour. 24), we quoted the paragraph 
which gave occasion for the following answer from Bishop 
Pinkney. This answer we long ago promised to publish, 
not only for its own worth and interest, but as a matter of 
justice alike to Mr. Pinkney and Mr. Webster; but the 
press of other matters upon our columns has heretofore 
prevented the fulfillment of that promise.—Ep, A. L. J. 





explanation; nothing but that you will admit it and 
recall it.’ He trembied like an aspen leaf. He again 
attempted to explain. di: ‘There is no other 
course. I have the keyin my pocket, and you must 
spetegsen, or take what I give you.’ At that he hum- 
bled down, and said to me: ‘you are right; I am 
sorry; I did intend to bluff you; I regret it, and ask 
your pardon.’ ‘Now, one promise before I open the 
door, and that is, that you will to-morrow ——— 
state to the court that you have said things whi 
wounded my feelings, and that you regret it.’ Pink- 
ney replied: ‘I will do so.’’’ Harvey’s Reminiscences 
of Daniel Webster, pp. 122, 123. 

Just before this graphic picture is drawn, Mr. Web- 
ster is represented as speaking of the position which 
Mr. Pinkney occupied, when he, Webster, entered the 
bar at Washington. This is the language imputed to 
him by Mr. Harvey. It stands in closest connection: 

‘‘T was alawyer who had my living to get; and I 
felt that, although I could not argue my cases as well 
as he could, still if my clients employed me, the 
should have the best ability I had to give them, and 
should do the work myself. I did not propose to prac- 
tice law in the Supreme Court by proxy.” 

Mark the next passage: 

“*T think that, in some pretty important cases I had, 
Mr. Pinkney rather expected that I should fall into 
the current of his admirers, and divide my fees with 
him.” 

The italics are mine. Then follows this extraordin- 
ary sentence: ‘‘ This I utterly refused to do.” 

Nothing but thought in the one sentence, a mere 
vague supposition, and in the next an utter refusal 
which is strangely irreconcilable with Mr. Webster’s 
acknowledged clearness of conception and expression. 
No human ingenuity can reconcile the two sentences 
witb each other, or bring them into agreement. How 
could he utterly refuse when there was no application 
made? This by the way. Then follows immediately: 


“In some important case (I have forgotten now 


what the case was), Mr. Pinkney was employed to 


argue the case against me. * * On the occasion 
to which I refer, in some colloquial discussion upon 
various minor points of the case, he treated me with 
contempt. He pooh-poohed, as much as to say it was 
not worth while to argue a point that 1 did not know 
any,thing about; that I was no lawyer. I think he 
spoke of the ‘ gentleman from New Hampshire.’ ” (The 
italics are mine). ‘At any rate, it was a thing that 
everybody in the court-house, including the jud 
could not fail to observe. .Chief Justice Marshall him- 
self was pained by it. It was very hard,’’ added Mr. 
Webster, ‘‘for me to restrain my temper, and kee 
cool; but I did so, knowing in what presence 
stood.”’ 

Now, ‘in the first place, there are no grand jury 
rooms in the capitol, and never have been. In the 
second place, it is very unfortunate that Mr. Webster’s 
memory should have failed just when it did; for the 
naming of the case would have provided a very im- 
portant link in the chain of circumstances, and have 
helped us to meet the charge, so long delayed,in the way 
in which it should be met. Specification of time and 
place is of priceless value to a party accused. Noone 
knew this better than Daniel Webster. It gives much 
of security to a person falsely arraigned, while it’carries 
with it just responsibility to the accuser. Mr.Webster 
said, as Mr. Harvey reports, ‘‘ I do not now remember 
what the case was.’’ But while Mr. Webster did not 
remember the case, and therefore was unable to state 
it, it is perfectly obvious that it must have occurred, 
if it occurred at all, when Mr. Webster was new to the 
scene and while he was the “gentleman from New 
Hampshire.”” For he had just spoken of Mr. Pink- 
ney’s position at the bar, when he made his first ap- 
pearance in Washington, using this significant lan- 
guage: ‘*I have my living to get. I felt that although 
Ishould not argue my cases as well as he could, etc., 
etc. I think he spoke of the gentleman from New 
Hampshire ’’— language which he would never have 
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used at a later day, for it is well known that Mr. Web- 
ster knew his powers, and relied on them implicitly, 
when he had enjoyed a ripe experience in the practice 
of the court. 

This is an important point, and deserves to be well 
considered; for it helps us to fix the cases somewhere 
between the years 1813 and 1817, when Mr. Webster 
left New Hampshire for Massachusetts. It does this, 
despite Mr. Webster's remarkable failure of memory. 
I say remarkable, for it will be borne in mind, that he 
remembered the insult offered; he remembered the 
apology enforced; he remembered all that he said in 
the interview, to the minutest word; he remembered 
all that Pinkney did in his self-humiliation; he re- 
membered the effect on the court. And yet, mirabile 
dictu, he did not remember the case! I call this a re- 
markable failure of memory, in one, who, it is said, 
retained in such vivid recollection all else that occur- 
red, even to the key in the door. 

Mr. Webster went to Congress (extra session), from 

» New Hampshire, in May, 1813. He remained a mem- 
ber until March, 1817. In 1817 he took up his permanent 
abode in Boston. ‘Thisisa matter of history. During 
all this time he was counsel in only three cases in the 
Supreme Court: The St. Lawrence from New Hamp- 
shire, 1814, 8 Cranch, 435; The Grotius, id. 457, and 
Paulet v. Clark, 1815, 9 id. 295. The fewness of the 
cases ought to have assisted a memory less noted for 
its extraordinary retentiveness than Mr. Webster’s. 

In all this time, while Mr. Webster was a member 
of Congress from New Hampshire, I am bold to say, 
and I defy contradiction, that he and Mr. Pinkney 
were never engaged in any case in the Supreme Court, 
either on the same side or opposite sides. I speak 
from the record. That cannot lie. Mr. Pinkney was 
not of the counsel in either of the cases above cited, 
and they were the only ones that Mr. Webster argued 
from 1813 to 1817. In 1816 Mr. Pinkney went abroad, 
and did not return until 1818. 

Am I not then warranted by the record, in saying 
that there is not the slightest ground for this story 
which comes to us so highly colored, and in such dra- 
matic garb. On any fair interpretation of the language 
imputed to Mr. Webster, we are justified in the con- 
clusion that the case, if it ever existed, must have been 
coetaneous with the period of his earlier practice at 
the bar of Washington, and while he was the “ gentle- 
man from New Hampshire.’’ Now the records of the 
court show, that a conflict between Mr. Webster and 
Mr. Pinkney, in all those years, was a sheer impossi- 
bility, seeing they were never employed in the argu- 
ment of the same cause from 1813 to 1817, in that high- 
est tribunal of the country. 

Can stronger proof be demanded that Mr. Harvey is 
in error? Does it look like Daniel Webster, this 
speaking of a grand jury room in the capitol, when no 
such room is in existence and this strange forgetfulness 
of the fact, that the records of the court show the utter 
impossibility of the thing alleged? It is indeed a 
matter of unfeigned surprise to me, that any one who 
shared Mr. Webster’s confidence and love, could im- 
pute to him such a tissue of contradictions. There 
must bea mistake. In tenderness to Mr. Webster I 
am constrained to believe there is. 

I feel that [ might safely rest my defense here. For 
it is not possible tu resist the evidence I have educed 
from the records, or to escape the clinching force of 
the words, ‘the gentleman from New Hampshire” — 
words which do limit the boundaries of the charge. 

But I will pursue the subject a step farther, and 
proceed now to show, that from 1817 to 1822, there is 
no shadow of proof that sucha scene as that portrayed 
occurred, but proof directly the reverse. 

The first case in which Mr. Pinkney appeared, after 
his return to the United States, was M’Culloch v. State 
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of Maryland. Mr. Webster opened the argument on 
the same side with Mr. Pinkney. He was not then 
new to the scene nor was he the gentleman from New 
Hampshire. He hailed from Massachusetts. It is 
obvious that there could have been no new insult 
offered and no apology made on that occasion. Justice 
Story, a Massachusetts man, passing Mr. Webster by, 
singles out Mr. Pinkney’s speech: ‘‘I never in my life 
heard a greater speech, it was worth a journey from 
Salem to hear it; he spoke like a great statesman and 
patriot, and sound constitutional lawyer. All the cob- 
webs of sophistry and metaphysics about State sov- 
ereignty and State rights he brushed away with a 
mighty besom.’’ Story’s Life, vol. I, 325. 

The late Virgil Maxy, whose tragic death on board 
the Princeton saddened all hearts, a man of rare abil- 
ity, and an honored son of Maryland, said it was the 
greatest constitutional argument ever addressed to 
any court. It will be borne in mind that this was the 
very topic which Mr. Webster so ably and eloquently 
discussed in his immortal speech against Hayne, many 
years after. Story was full of rapture over that 
speech. Could it have been possible for him to have 
kept silence if the great advocate from his native State 
had been so wantonly outraged in open court by Mr. 
Pinkney? Besides, in the unremembered case to 
which Mr. Webster is reported to refer, they were on 
opposite sides. ‘‘Mr. Pinkney was employed to argue 
it against me.”’ 

The true state of the fact is this: they were opposed 
to each other for the first time in 1821. 6 Wheaton, 
453; again in 1821, 6 Wheaton, 489; and finally in 
1822, Ricord v. Clarke, 6 Wheat. 105. It will be remem- 
bered that in all these cases Wheaton was the reporter 
and must have witnessed all that occurred. He wrote 
the life of William Pinkney, was himself a northern 
man, and yet not the slightest allusion is made by him 
to any difficulty, either insult offered, or apology 
made. In two of these cases Justice Story delivered 
the opinion of the court; and yet he is as profoundly 
silent, notwithstanding he did make mention of an 
incident that occurred between Pinkney and Emmet, 
in the argument of a case in prize law. 

It will be borne in mind that this alleged interview 
between Webster and Pinkney was without witnesses. 
“There was no one in it (the room), and we entered.”’ 
So that, if the narrative of Mr. Harvey be accepted as 
accurate, Mr. Webster must occupy the most unenvi- 
able position, to use no stronger language. His great 
antagonist was dead. The secret was kept carefully 
locked up in his own bosom until it could be divulged 
without the seeming possibility of a refufation, since 
the case was not remembered, and when there could 
be no responsibility incurred by the publication of it. 
A rose-colored description is given of his own heroic 
bravery, which is placed in a sort of poetic contrast 
with the dastardly cowardice of his rival. It is a very 
easy thing to hold private interviews with other peo- 
ple, and long after they are dead dress up the act 
behind the scene so as to make an Achilles of our- 
selves and base poltroons of them. But will any hon- 
orable man hold back what he has to say of another 
until that other is dead, and then seek to blacken his 
character when the opportunity of nailing the false- 
hood to the counter, if it be a falsehood, is denied 
him? [ leave all honorable men to answer. 

It may be laid down as a rule most equitable and 
just, that no man should ever attempt to draw a pic- 
ture of himself in contrast with another, and no man 
should ever attempt to remove the veil that conceals a 
scene in which he was anactor with no witnesses present 
where another was concerned, and that,too, iong after 
his death, and when the very case in which the scene 
occurred was forgotten. Permit a man to do this, and 
who is safe from grossest vituperation and slander? 
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Stabbing in the dark is no feat of heroism. It is no 
indication of a mind bent on right, or a heart given to 
noble deeds of valor. 

No one who knew Mr. Pinkiiey will believe this 
story. It is too artistically drawn. Mr. Pinkney’s 
courage had been too often tested to be questioned. 
Of powerful physical frame, and amoral nerve that 
few men possessed in equal degree, he had no oc- 
casion to quake and tremble in the presence of the 
distinguished son of Massachusetts, even though “his 
eyes were very dark and firm.” 

No man dared to brand him a poltroon while he was 
living.. Mr. Webster confesses that he did not resent 
in open court the insult alleged to have been offered. 
His silence during Mr. Pinkney’s life-time must be his 
bitterest condemnation, if we accept as correct Mr. 
Harvey’s account of the case. Mr. Harvey must be in 
error then. Otherwise, I should be forced to the con- 
clusion that Mr. Webster had boasted of a feat of 
valor which he never performed, while he took good 
care not to boast of it until he had taken the wise pre- 
caution to screen himself from all responsibility. It 
surprises me that any near friend of Mr. Webster 
should have failed to see the dilemma in which this 
narrative, if true, must place him. The trumpeter of 
his own fame, the traducer of another long since dead 
with no witness adduced,.and not even the case re- 
membered! 

I call to the public to bear witness that this is a most 
wanton assault, calmly and deliberately made. The 
repose of the dead is invaded. The very grave is out- 
raged. Pinkney is not alive to defend his fair name. 
Can any man who knew Mr. Webster believe that he 
did so mean a thing as to indulge in such disgusting 
self-laudation and gross abuse of his dead rival? I 
hold that the narrative recorded is a moral impossibil- 
ity. Daniel Webster was not a bully. Every instinct 
of his nature would have recoiled from such a scene. 
It is not like him. And no man who knew William 
Pinkney will believe that Mr. Webster, if he had been 
a bully, would have dared to doit in Pinkney’s life- 
time, and to his face. It does not comport with the 
dignity of the court, for Judge Marshall would have 
rebuked an act of such gross discourtesy on the 
spot. 

I turn then from Mr. Peter Harvey, who has re- 
corded it, to the many warm admirers of Mr. Webster, 
and address to them this my solemn remonstrance. 
And I greatly mistake the character of the men to 
whom I address this appeal, if they do not discard the 
deed as one of which Mr. Webster could not possibly 
be guilty. 

I again declare that,I do not believe that Mr. 
Harvey made it up. I am quite sure that he is earnest 
and honest in his conviction of its truth. But he is 
liable to error—and I am satisfied that he is in error— 
an error that does the grossest injustice to both of 
these distinguished men. I can conceive how the 
mistake occurred. At all events, this is the only char- 
itable construction I can put on this strange, artes 
narrative. 

It may be said that this defense is long dslaged. My 
auswer is, that I had no knowledge of the existence of 
the book or ffs contents a week ago. It may be said, 
why revive the subject at this late day? I reply, be- 
cause that book may pass into history; and also, 
because of the high reputation of its hero, it may be 
read in years to come, when men will not pause to 
inquire whether what it contains is true or false, and 
when, perhaps, silence will be considered proof of 
acquiescence. 

There are other things in the book which might 
afford room forcomment. Mr. Webster’s instructing 
William Pinkney in Blackstone might excite a smile 
in those who know that Pinkney never parted com- 
pany with his text-books,"or failed to have them at his 








fingers ends. He was as familiar with Blackstone and 
Coke as he was with the first letters of the alphabet. 

What Mr. Webster thought or said of Mr. Pinkney 
as a lawyer or a man gives me no,concern, save that I 
should deeply deplore any lack of that noble quality 
which is nowhere more beautifully expressed than in 
his noble speech against Hayne—the quality that 
takes no delight in dragging others down. 

At a moment when the heart does give out its truest 

utterances, Mr. Webster asked permission to follow 
Goodloe Harper in his splendid eulogy on Pinkney, and 
then and there he did utter words of pathos and power 
—words which could never have fallen on the grave of 
the dastardly wretch which Mr. Harvey now tells us 
Webster declared him to be.* 
. Marshall, Story, and Taney have all spoken. They 
were the three greatest lights that have shed lustre on 
law in courts of justice. They were the three severest 
judges of legal eloquence and legal logic, and none 
could so probe to the bottom the just claims of any 
man to either. They are on record. With one of 
them, Mr. Pinkney was on terms of the most intimate 
friendship, while his relations to the other two were 
of the most genial nature. 

The reports of the Supreme Court ‘are an enduring 
monument of his vast learning and surpassing eloquence 
and penetration. The late Walter Jones, himself the 
embodiment of all that constitutes truest logic and 
sublimest eloquence, said to me a short time before his 
death, that William Pinkuey was a man of a century, 
and that is what Story says of him in his life. 

I would not detract from Daniel Webster to exalt or 
magnify my uncle, if that were possible. I am too 
jealous of my country’s heritage of glory*to be be- 
trayed into any such weakness. I would not dim the 
lustre of a single star in her glorious galaxy. Dulany, 
Martin, Hamilton, Dexter, Emmet, Spencer, Jon 
Binney, Tazewell, Wirt, Upshur, Legaré, Robert C. 

inthrop, Prentiss, Wharton, Johnson, McMahon, 
Marshall, Story, Taney, are all hers, and to them she 
can point the eye of the ages to come; and not to them 
only, but to others not less than they—Clay, CaJhoun, 
Webster, and Wright. I knew Mr. Webster’s powers 
too well, and I had felt his magnetic influence too 
often not to be the willing witness to his marvellous 
grasp of intellect. But tamely to submit to this effort. 
of Mr. Harvey to malign the character of William 
Pinkney by putting forth Mr. Webster as the sounder 
of his own trumpet and the revealer of Pinkney’s 
cowardice, with no witnesses present, and in a case 
not remembered, I neither can nor will. 

In my early boyhood my father expressed some 
anxiety to my uncle,as Mr. Wirt, a truly great man 
and a magnificent lawyer, had just appeared on the 
arena in the Court of Appeajs at Annapolis; and I 
shall never forget his sweet smile when he replied, 
*“* Ninian, the world is large enough for both of us.” 
This was in conference with his brother, with whom, 
if with any one, he would have indulged freedom of 
criticism. But not a word of detraction escaped him. 
{n no letter of his can you find a line that reflects on 
the fair fame of any of the great meh with whom he con- 
tested the claim to supremacy. He had his foibles. But 
censoriousness and detraction were not among fhem. 

No one can regret more deeply than I do the neces- 
sity that is laid upon me of vindicating my uncle’s 
memory from this ferocious assault. I rejoice, how- 
ever, that I can discharge my duty without reflecting 
on Daniel Webster—whose wonderful talents I admire 
as muck as any man living, aud whose character for 
truth and “honor I would still hold in deepest rever- 
ence —or without any impeachment of Mr. Harvey 
save a grievous error of memory, and a not less griev- 
ous error of judgment. 





* Vide National Intéliyencer, March 2, {822. 
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Shakespeare says: 

** Such tricks hath strong imagination ; 
That if it would but apprehend some joy ;. 
It comprehends some bringer of that joy; 
Or in the night, imagining some fear, 

How easy is a bush suppos’d a bear?”’ 

Error on his part is the shield I would hold over the 
man whose love and confidence he shared. Scuto 
abjecto, and alithat is left is the only other alternative, 
which I will not characterize as it deserves. That other 
alternative I myself cannot accept. 

To use the language of the great Dr. Johnson, if we 
leave to this book its merits in some of the criticisms 
it passes on the men of other days, we may well ask 
‘* what shall be its praise? ”’ 

Randall, in hjs Life of Thomas Jefferson, says: 
(when speaking of the “ future attorney-general of the 
United States, and the future first forensic American 
orator of his day, ’’) 

‘““No American citizen of any party will doubt the 
perfect sincerity of the character of William Pinkney 
of Maryland. le was one of those rare men who en- 
gage in nothing with friend or foe, to which they can- 
not carry a loyal and stainless good faith.’’ Vol. ILI, 
272-275. : 

And yet this is the man who is denounced as a cow- 
ard after an ominous silence of fifty years with no 
witnesses adduced, and in the face of the records 
which prove the thing charged an impossibility ; while 
Silas Wright, one of the profoundest reasoners of his 
age, and the just pride of New York, is declared to be 
a vastly overrated man, without claim to the distinc- 
tion he enjoyed while living, or the deference that 
was paid to him in the United States Senate. Surely 
this is a new sic itur ad astra. 

WILLIAM PINKNEY, 
. Assistant Bishop of Maryland. 

JULY 30th, 1878 
a ° 

DAMAGES IN ACTIONS FOR PERSONAL 
INJUREES.* 
N actions for personal injury resulting from the 
negligence or wrongful act of the defendant, the 
plaintiff is entitied to recover, in addition to his loss 
of time, necessary medical attendance, and the ex- 
penses of his sickness, damages for his mental and 
bodily suffering and anxiety of mind induced by the 
injury, even though no special allegation thereof is 
made in the complaint, because these ave amony the 
natural, probable and proximate results of the wrong. 
Wright v. Compton, 53 Ind. 337; Deppe v. Chicugo, ete., 
R. R. Co., 38 Iowa, 592; Kepler v. Hyer, 48 Ind. 499. 
In an action for the negligent killing of a minor child 
the court held that the plaintiff (the father of the 
child) was not restricted to the mere pecuniary loss he 
had sustained, but might also recover for his mental 
suffering arising from the bereavement. Owen v. 
Brockschmidt, 54 Mo. 285. The “suffering’’ éndured 
by a person injured by the negligence of another, js a 
proper element of damage. But in this case the “‘suf- 
fering” was that induced by the necessary amputatiofi 
of the plaintiff's toes. Pittsburgh, etc., R. R. Co. v. 
Donahue, 70 Penn. St. 119. 

In Verrill v. Minot, 31 Me. 299, the court say: ‘‘The 
statute allows a recovery for bodily injury. That is 
something else than loss of time and expenses. ‘ Pain 
ts a part of bodily injury, inherent in it. Though diffi- 
cult to admeasure and assess, the injured party is enti- 
tled to recover for it. It must be confided to the sound 
discretion of the jury.” “Injuries to the ferson,”’ 
say the court in Penn., etc., Canal Co. v. Graham, 63 





* From a note to an American edition of Mayne on Dam- 
ages, by H. G. Wood, Esq., now in the press of Mr. John D. 


Parsons, Jr. . * 





Penn. St. 290, ‘‘consigt in the pain suffered bodily and 
mentally, and in the expenses and loss of property they 
oceasion.”’ ‘*Not only the suffering experienced be- 
fore the trial but such as is reasonably certain to result 
from the injury afterward’’ may be shown as an ele- 
ment of damages in an action fora personal injury. 
Aaron v. Second Avenue R. R. Co., 2 Daly (N.Y. C. P.), 
127; Peoria Bridge Asso. v. Loomis, 20 Ill. 235; Moor 
v. Teed, 3 Cal. 190; Redfield on Carriers, §$ 431, 433; 
Ransom vy. N. Y. & Erie R. R. Co., 15 N. Y. 415; 
Morse v. The Auburn R. R. Co., 10 Barb. (N. Y.) 621; 
Curtis’v. The Rochester, etc., R. R. Co., 20 id. 283; 
Laing v. Colder, 8 PennSt. 479; Penn. R. R. Co. v. 
Kelly, 81 Penn. St. 379; Penn. R. R. Co. v. Allen, 53 
id. 276. 

‘Mental suffering’’ or ‘‘mental anguish,’’ as it is 
sometimes termed, is said to be an element of damage 
in an action for damages resulting from a personal in- 
jury, as we have seen from the brief summary of cases 
given, but precisely what is intended by the expreg- 
sion, or what is to be regarded as the criterion for its 
estimation, is yowhere given. It must be left to the 
sound discretion of the jury. But we do not appre- 
hend that the rule has any such force as to enablea 
person to maintain an action where the only injury is 
mental suffering as might be thought, from a reading 
of the loose dicta and statements of the court in some 
of the cases. So faras I have been able to ascertain 
the force of the rule, tre mental suffering referred to is 
that which grows*out ef the sense of peril, or the mental 
agony, at the time of the happening of the aecident and 
that which is incident to and blended with the bodily pain 
incident to the injury and the apprehension and anaiety 
thereby induced. In no case has it ever been held that 
mental anguish alone unaccompanied by an injury to the 
person, afforded a ground of action. In Canning v. 
Williamstown, 1 Cush. (Mass.) 451, the court expressly 
held thata recovery could not be had for fright and 
mental suffering alone, but that, where there is an ac- 
tual injury to the person, however small, that suffering 
is a part of the injury. In Masters v. Warren, 27 Conn. 
293, and Sizer v. Buckhamstead, 22 id. 298, the mental 
suffering of the plaintiffs was held to be an element of 
damage in addition to the bodily injuries.. ‘* Pain of 
mind,”’ or mental suffering, cannot be considered apart 
from bodily or other injury. Johnson v. Wells, Fargo 
& Co., 6 Nev. 224; 3 Am. Rep. 245. 

Insult and contumely are elements of damage, even 
when there is no actual personal injury inflicted; but 
this is not so much because of the mental suffering 
that it induces as because it tends to lower aid degrade 
the person; and, we apprehend that it is permitted to 
be shown to, and considered »by the jury, more to af- 
ford a proper basis of punitive, than actual or compen- 
satory damage, although mental anguish may be seri- 
ous in its consequences, and may properly be regarded 
as an element of actual damage in connection with 
other injuries. In Croaker v. Chicago R. R. Co., 36 
Wis. 657; 17 Am. Rep. 504, which was an action for an 
assault committed upon the plaintiff (a female), by the 
condtictor of one of the defendant’s trains, and rudely 
kissing her against her will while she was alone in the 
car with him as a passenger, the court have much to 
say about mental suffering, etc., as an element of dam- 
age, but it all finally resolves itself into the proposition 
that such suffering naturally incident to the injury 
may be shown, and is a proper basis for vindictive 
damages. But see Kepler v. Hyer, 48 Ind. 499, where, 
in an action by husband and wife for an alleged injury 
to the person of the wife, the wife testified that at her 
residence defendant made a proposal to her to go to a 
designated city, on pretense’ of business, and spend a 
day or night there; that she resented this and started 
to leave the room; that he grasped her by the arm and 
requested her to‘remain, ang tried to force her to sit 
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down; that she tore herself away from him and or- 
dered him out of the house; that he took hold of her 
again, and she again tore herself away from him, when 
after some conversation he left the house. -The court 
instructed the jury that, while they were not to allow 
punitive damages, ‘‘ the damages must be compensatory to 
the plaintiff for the injury she has received, not confined 
to bodily suffering or to actual pecuniary loss, but you 
should take into consideration every circumstance of the 
act which injuriously affected the plaintiff, not only in 

operty, but in her person, in her peace of mind, repu- 

ion, and, in short, her individual happiness.’’ The 
court held the charge erroneous, because it authorized 
the jury to give damages to the plaintiffs for injury to 
the reputation of the female plaintiff. Injury to repu- 
tation cannot enter into the estimate of damages in 
such a case. 

Mental anguish of itself has never been treated as 
an independent ground of damages so as to enable a 
pesson to maintain an action for that injury alone, 
neithgr has‘insult nor contumely. Mental anguish of 
the most excruciating character may,mnd generally 
does, result from charging a person with degrading acts 
not amounting to a crime, as by charging a lady with 
being a prostitute, or a gentleman with, being a scoun- 
drel, a blackleg, a cheat, etc., yet, unless productive of 
special damages apart from the mental sufferingocca- 
sioned thereby, no action will lie. Neither do we ap- 
prehend that an action could be maintained against a 
railway company because some passenger became 
frightened by some movement or motion of the train, 
although the fright induces serious consequences to 
the passenger. Such consequences are highly proper 
as elements of damage in connection with other bodily 
injuries, but standing alone they do not afford a suffi- 
cient ground of action. 

Where the statute gives a remedy where none ex- 
isted at common law, damages can only be given for 
the causes named in the law. Thus, where the statute 
provides that a wife may recover of a person who sells 
intoxicating liquors to her husband, damages for an 
injury to her person, property or means of support, it 
is held that mental pain, suffered by her in eonsequence 
of the intoxication of her husband, is not an element 
of damages to be considered. Meidel v. Anthis, 71 
Ill. 241; and that she cannot recover exemplary dam- 
ages unless some actual damage is shown. See, also, to 
the same effect, Oldfield v. N.Y. & H. R. R.Co., 14 N.Y. 
810; Tilley v. H. R. R. R. Co., 2 id. 252; Lehman v. 
Brooklyn, 29 Barb. (N. Y.) 234; in all of which it was 
held that in an action under the statute 1847 and 1849, 
brought by & husband for the negligent killing of his 
wife, loss of society and mental anguish could not be 
considered. This doctrine, however, is opposed to that 
of Canning v. Williamstown, 1 Cush. (Mass.) 451. In 
that case an action was brought to recover for an injury 
sustained by reason of defects in a highway, under the 
Revised Statutes, chap. 25, sec. 22, which gives a right 
of action for an injury ‘‘to the person or property.” 
The court held that while for an injury which produces 
mental suffering alone an action could not be main- 
tained, yet, where an actual injury, however slight, is 
established, Jhen mental pain, suffering or anguish be- 
come a part of the injury for which the town is liable, 
and we are inclined to regard this doctrine as accur- 
ate. See, also, Verrill v. Minot, ante; and, even under 
the ruling in the Illinois case, if an actual injury had 
been established, this element would have had its in- 
fluence upon the amount of exemplary damages to be 
awarded. 

Loss of time, loss of business, inability to attend to 
business or diminution of business capacity, etc., are 
proper elements of damage, and indeed furnish an in- 
dependent and adequate ground of recovery. Wade 
v. Leroy, 20 How. (U.8.) 34; Peoria Bridge Asso. v. 
Loomis, 20 Ill. 235; Nones v. Northouse, 46 Vt. 587. In 





Ballun v. Farnum, 11 Allen (Mass.), 73, the court held 
that, in an action for a personal injury, a plaintiff can 
recover compensation for the loss of physical and 
mental capacity so far as occasioned solely by the in- 
jury, and that evidence of the plaintiff's occupation 
and capacity previous to the injury, and his subsequent 
capacity, is admissible for the purpose of enabling the 
court or the jury to ascertain the extent of the injury. 
In Wade v. Long, ante, it was held that the plaintiff 
might show that previous thereto he had been engaged 
in a particular business, for the prosecution of which 
the injury wholly incapacitated him, even though 
there is no such allegation in the complaint. See, also, 
N. J. Ex. Co. v. Nichols, 33 N. J. Law, 434; Howes v. 
Ashfield, 99 Mass. 540. The loss of business sustained 
by the party injured is a proper growfnd of recovery. 
So held in a case where an expressman was injured by 
the negligence of a railroad company. Albert v. 
Bleecker St., etc., R. R. Co., 2 Daly (N. Y. C. P.), 389; 
Western, etc., R. R. Co. v. Drysdale, 51 Ga. 644; Chi- 
cago v. Langlass, 66 ll. 361. But the defendant may 
show, if he can, that the business was not profitable, 
or that it is unlawful, or any cir tances co ted 
with it that tend to establish its value. In a case where 
a physician brought an action for personal injury and 
sought to recover for his loss of business, the court 
permitted the defendant to show that his practice was 
unlawful, and that for the purpose of establishing the 
fact his professional reputation in this respect might 
beshown. Jacques v. Bridgeport Horse R. R. Co., 41 
Conn. 61. The disabling effects of an injury, whether 
past or prospective, should be considered, as there can 
be but one recovery; Walker v. Erie R. R. Co., 63 
Barb. (N. Y.) 260; Barbour Co. v. Horn, 48 Ala’. 567; 
Filer v. N. Y. C. R. R. Co., 49 N.Y. 42; Curtiss v. 
Rochester, etc., R. R. Co., 20 Barb. (N. Y.) 282; 
therefore the reasonable expectations of the plaintiff if 
the injury had not been inflicted are proper to be con- 
sidered. Baltimore, etc., R. R. Co. v. Shipley, 81 Md. 
3868. The rule is well expressed in McLaughlin v. 
Corry, 77 Penn. St. 109, in which the court say, ‘‘ the 
measure of damages is the direct expenses, the incon- 
venience, pain and pecuniary loss sustained, and likely 
to be sustained during life, and the plaintiff’s actual loss 
of-earning power from the accident.’’ Present loss and 
future incapacity are to be considered. Klein v. Jewett, 
26N. J. Eq. 474. 





A DEAF MUTE’S WILL. 


OME fifteen years ago in England, John, Geale, of 
Yateley, yeoman, deaf, dumb, and unable to read 
or write, died leaving a will which he had executed by 
putting his mark to it. Probate of this will was re- 
fused by Str J. P: Wilde, Judge of the Court of Pro- 
bate, on the ground that there was no sufficient 
evidence of the testator’s understanding and assentin 
to its previsions. At a later date, Dr. Spinks renewed 
the motion upon the following joint affidavit of the 
widow and the attesting witnesses: ‘The signs by 
which the deceased informed us that the will was the 
instrument which was to deal with his property upon 
his death, and that his wife was to have all his property 
after his death in case she survived him, were in sub- ~ 
stance, so far as we are able to describe the same in 
writing, as follows, viz.:—The said John Geale first’ 
pointed to the said will itself, then he pointed to him- 
self, and then he laid the side of his head upon the 
palm of his right hand with his eyes closed, and then 
lowered his right hand toward the ground, the palm 
of the same hand being upward. These latter signs 
were the usual signs by which he referred to his own 
death or the decease of some one else. He then tauched 
his trowsers pocket (which was the usual sign by 
which he referred to his money), then he looked all 
around, and simultaneously raised his arms with a 
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sweeping motion all around (which were the usual 
signs by which he referred to all his property or all 
things). He then pointed to his wife, and after- 
ward touched the ring-finger of his left hand, and 
then placed his right hand across his left arm at the 
elbow, which latter signs were the usual signs by which 
he referred to his wife. The sigus by which the said 
testator informed us that the property was to go to his 
wife’s daughter, in case his wife died in his life-time, 
were as follows: He first referred to his property as 
before, he then touched himself and pointed to the 
ring-finger of his left hand, and crossed his arms as be- 
fore (which indicated his wife); he then laid the side 
of his head on the palm of his right hand (with his 
eyes closed), which indicated his wife’s death; he then 
again, after pointing to his wife’s daughter, who was 
present when the said will was executed, pointed to his 
ring-finger of his left hand, and then placed his right 
hand across his left arm at the elbow as before. He then 
put his forefinger to his mouth and immediately 
touched his breast, and moved his arms in such a man- 
ner as to indicate a child, which were his usual signs 
*for indicating his wife’s daughter. He always indi- 
cated a female by crossing his arm, and a male person 
by crossing his wrist. The signs by which the said testa- 
tor informed us that his property was to goto William 
Wigg (his wife’s daughter’s husband), in case his wife’s 
daughter died in his Jife-time, were as follows: He 
repeated the signs indicating his property and his 
wife's daughter, then laid the side of his head on the 
palm of his right hand with his eyes closed, and low- 
ered his hand toward the ground as before (which 
meant her death); he then again repeated the signs in- 
dicafing his wife's. daughter, and crossed his left arm 
at the wrist with his right hand, which meant her 
husband, the said William Wigg. He also communi- 
cated to us by signs that the said William Wigg resided 
in London. Thesaid William Wigg is in the employ of 
and superintends the goods department of the North- 
western Railway Company at Camden Town. The 
sigus by which the said testator informed us that his 
property was to go to the children of his wife’s daugh- 
ter and son-in-law, in case they both died in his life- 
time, were as follows, namely: He repeatefl the signs 
indicating the said William Wigg and his wife, and 
their death before him, and then placed his right hand 
open a short distance from the ground, and raised it by 
degrees and as if by steps, which were his usual signs 
for pointing out their children, and then swept his 
hand round withasweeping motion, which indicated 
that they were all to be brought in. The said testator 
always took great notice of the said children, and was 
very fond of them. After the said testator had in 
manner aforesaid expressed to us what he intended to 
do by his said will, the said R. T. Dunning, by means 
of the before-mentioned signs, and by other motions 
®and signs by which we were accustomed to converse 
with him, informed the said testator what were the 
contents and effect of the said will.”” Sir J. P, Wilde 
granted the motion. 


——— 


CONSTITUTIONAL LAW—LIMITATIONS ON 
SALES OF RAILROAD TICKETS. 


SUPREME COURT OF INDIANA. 


Fry v. THe Stare. 


The legislative authority of a State is the right to exercise 
supreme and sovereign power, subject to no restrictions 
except those of the State and Federal Constitutions, and 
the laws and treaties made thereunder. 

A statute cannot be unconstitutional as impairing the obli- 
gation of any contract made after its passage. 

A statute prohibiting the sale of railroad tickets by brokers 
or by apy person, except by the regular agents of the 





railroads, or by a bona fide purchaser of an unused ticket 
or portion of a ticket, 1s not uncogstitutional as grant- 
ing an exclusive privilege or immunity. Such a statute 
is within the legitimate sphere of police regulations. 

Nor is such a statute a regulation of commerce within the 
meaning of the Federal Constitution. 


HIS was an indictment against the appellant, charg- 
ing, in substance, that the appellant om the 9th day 

of January, 1879, at and in the county of Marion, did 
then and there unlawfully barter and sell, for a valua- 
ble consideration, to wit, the sum of ten dollars, to 
some person whose name is to the grand jurors un- 
known, a railroad ticket, the description and date of 
which said ticket is lost and cannot be found, entitling 
and evidencing the right of the holder thereof, to wit, 
the person whose name is to the grand jurors unknown, 
to travel and be transported over some railroad, the 
name and style of which’ said railroad is to the grand 
jurors unknown, running from the city of Indfinap- 
olis, in the county of Marion and State of Indiana, to 
the city of St. Louis, in the State of Missouri he 
grand jurors,aforesaid, upon their oath aforesaid, do 
further present that, upon the said 9th day of January, 
A. D. 1879, at the time and place the said Fry sold said 
ticket, as aforesaid, to said person whose name is to 
the grand jurérs unknown, as aforesaid, to wit, at the 
county of Marion and State aforesaid, said Fry was 
not then and there the agent of the railroad, whose 
name and style are to the grand jurors unknown, as 
aforesaid, and said Fry was not then and there author- 
ized to sell tickets or other certificates, evidencing the 
right of the holder thereof to travel and be trans- 
ported upon said railroad, and he did not then and 
there have a certificate provided him by said railroad, 
setting forth his authority as agent of said railroad, 
signed by the managing officer of such railroad, and 
duly attested by its corporate seal; that said George 
W. Fry had not purchased the said ticket, evidencing 
the right of the holder thereof to travel and be.trans- 
ported by said railroad from the city of Indianapolis 
in the county of Marion, and State of Indiana, to the 
city of St. Louis, in the State of Missouri, from an 
agent of said railroad authorized to sell tickets or other 
certificates, evidencing the right of the holder thereof 
to travel and be transported by said railroad, and pro- 
vided with a certificate setting forth his authority as 
such agent to make such sales, sigued by the managing 
officer of said railroad, and duly attested by the cor- 
porate seal of said railroad, with a bona fide inten- 
tion of travelling on the same. Wherefore, the grand 
jurors aforesaid, upon their oath aforesaid, do further 
present and charge, that said sale of said ticket by said 
George W. Fry to said person, whose name is to the 
grand jurors aforesaid unknown, as aforesaid, and in 
manner and formpeaforesaid, was and is contrary to 
the form of the statute made and provided, and 
against the peace and dignity of the State of Indiana.” 

The appellant moved the court to quash said indict- 
ment, which motion was overruled and to this ruling 
he excepted. 

The appellant’s plea was not guilty. 

The issues joined were tried by the court without a 
jury, upon an agreed statement of facts; and a find- 
ing was made by the court that the appellant was 
guilty, as charged in the indictment. The appellant’s . 
motion for a new trial was overruled by the court, and 
to this decision he excepted; and judgment was ren- 
dered against him by the court on its finding, from 
which judgment this appeal was now prosecuted. 

The principal parts of the statute were as follows: 

Sec. 1. That it shall not be lawful from and after the 
taking effect of this act, fer any officer or agent of any 
railroad company, steamboat or other public convey- 
ance of passengers for hire or reward, or for the opera- 
tor or operators, manager or managers (or his or their 
agent or agents), of any such railroad, steamboat or 
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a 
other public conveyance, to issue or sell any pass, 
ticket or coupon of a ticket, or certificate evidencing 
the holder’s right to travel over or be transported in 
or upon such railroad, steamboat or other public con- 
veyance, subject to any condition contained in or in- 
dorsed upon or appended to such pass, ticket, coupon 
or certificate, whereby the liability of such carrier shall 
be limited or abridged, unless such condition shall be 
printed in nonpareil type, or in type or characters as 
large or larger than nonpareil type. Any such officer, 
agent, operator or manager, or the agent of such opera- 

r or manager, who shall violate the provisions of this 
section of the act, shall, upon conviction thereof, be 
fined not less than $10 nor more than $100 for each 
pass, ticket or coupon which he shall issue or sell con- 
trary to the provisions of this section. * * * 

[Sec. 2. Provides that every railroad or other public 
conveyance for the transportation of passengers for 
hire or reward, shall provide each agent who may be 
authorized to sell tickets, etc., with a certificate setting 
forth his authority, etc.] 

Src. 3. It shall be the duty of the owner or own- 
ers, operator or operators of every railroad, steam- 
boat or other public conveyance of passengers for hire 
or reward, to provide at each agency for the sale of 
tickets, for the redemption of the whole of any ticket 
or any part or parts, or coupon of any ticket which 
they may have sold and which the purchaser, for any 
reason, shall not have used, at the following rates, 
namely: where the whole ticket is presented for re- 
demption, at the full price paid for the same, and when 
a part or coupon of the ticket only is presented for re- 
demption, then the redemption shall be at a rate which 
shall be equal to the difference between the price paid 
for the whole and the cost of a ticket between the 
points for which the part of said ticket was actually 
used; and the sale by any person of the unused por- 
tion of any ticket, otherwise than by the presentation 
of the same for redemption as aforesaid, shall be 
deemed to be a misdemeanor, and shall be punished 
by a fine of not less than $5 nor more than $50: Pro- 
vided, however, that this act shall not prohibit any 
person who shall have purchased a ticket from an 
agent, authorized as is by this act provided, with the 
bona fide intention of travelling on the same, from 
selling such ticket or any part or coupon thereof, to 
any other person, to be used in good faith by such per- 
son in travelling over such railroad or in or upon such 
steamboat or other public conveyance. 

(Sec. 4. Makes violation of the statute by any owner, 
etc., of public conveyance a misdemeanor. ] 

Sec. 5. It shall not be lawful for any person not pos- 
sessed of the authority mentioned in the second sec- 
tion of this act, and not evidenced as therein provided 
for, to sell, barter or transfer, within this State, for any 
consideration whatever, the whole or any part of any 
ticket or tickets, passes, or other evidences of the 
holder's title to travel on or be transported in or over 
any railroad, steamboat or other public conveyance, 
whetherthe same be situated, owned oroperated within 
or without this State, except as provided for in section 
three. 

[Src. 6. Makes it the duty of ticket agents to post 
their certificates of authority in a conspicuous place, 
etc.] 

Sec. 7. Any person who shall violate any provisions 
of either the fifth or sixth sections of this act shall, 
upon conviction thereof, be fined not less than $10 nor 
more than $100. 

The opinion of the court was delivered by 

Howk, C. J. Errors have been assigned by the ap- 
pellant, in this court, which call in question the follow- 
ing decisions of the court below: 

1. The overruling of his motion to quash the indict- 
ment. 

2. The overruling of his motion for a new trial. 





In their argument of this cause in this court, the ap- 
pellant’s learned counsel have expressly waived all 
‘technical objections” to the indictment. They do 
not claim “‘ that the grand jury had no legal authority 
to inquire into the offense charged;’’ nor do they 
claim ‘‘ that the indictment contains any matter which, 
if true, would constitute a legal justification of the 
offense charged, or other legal bar to the prosecution.” 
But the appellant’s motion was evidently founded 
upon the second statutory cause for quashing an in- 
dictment, namely, that ‘‘the facts stated do not con- 
stitute a public offense.”’ 2R. S., p. 399, § 101. 

The facts stated in the indictment, in this case, show 
very clearly that it was intended to charge the appel- 
lant, therein and thereby, with a violation of the pro- 
visions of the fifth section of an act entitled “An act 
regulating the issuing and taking up of tickets and 
coupons of tickets by common carriers, and defining 
the rights of holders thereof, and other matters in rela- 
tion thereto,” approved March 9, 1875. 1 R.S., 1876, 
pp. 259 and 260. 

It is earnestly insisted by the appellant’s counsel 
that this entire statute is unconstitutional and void, 
upon the following grounds: 

1. Because it is in violation of section 8 of the first 
article of the Constitution of the United States, which 
provides: 

‘*The Congress shall have power * * * to regu- 
late commerce with foreign nations, and among the 
several States, and with the Indian tribes.’’ 

2. Because “it is also an infraction of at least two 
provisions of the Constitution of the State of Indiana: 
1st. It impairs the obligations of contracts; * * * 
2d. It undertakes to grant to carriers of passengers 
privileges and immunities which it does not extend to 
other citizens upon the same terms, or upon any terms 
whatever.”’ 

We will consider the appellant’s objections to the 
constitutionality and validity of the statute, in the 
inverse of the order in which his attorneys have pre- 
sented them. . 

It is the settled doctrine of the decisions of this 
court, that ‘‘the legislative authority of this State is 
the right to exercise supreme and sovereign power, 
subject to no restrictions except those imposed by 
our own Constitution, by the Federal Constitution, 
and by the laws and treaties made under it. This is 
the power under which the Legislature passes all 
laws.”’ Beauchamp v. The State,6 Blackf. 299; Doe v. 
Douglass, 8id. 10; The Lafayette, etc., Railroad Co. yv. 
Geiger, 34 Ind. 185. It must appear very clearly that 
the legislation is in conflict with some express pro- 
vision of the Constitution, or the statute will be up- 
held. It is claimed by the appellant that the statute 
above quoted is in conflict with that provision of the 
Bill of Rights which declares that no law shall ever 
be passed ‘“‘impairing the obligation of contracts.”’ 
We fail to see this matter in the light in which the 
appellant’s counsel have presented it. Butif it could 
be said that the statute did impair the obligation of 
contracts existing at the time of its passage, the effect 
would be, as it seems to us, that, as to such existing 
contracts, the statute would be inoperative and of no 
effect, while it might be, and would be, if no other 
objection existed, constitutional and valid as to all 
future contracts. The transaction on which the in- 
dictment in this case was predicated occurred nearly 
four years, as alleged, after the passage of the act in 
question; and it cannot be said, we think, that the 
statute impaired the obligation of any contract in 
connection with that transaction. This objection to 
the constitutionality of the statute was not well taken 
aud cannot be sustained by any view of the ques- 
tion. 

The second objection, urged by the appellant to the 
validity of the statute, under our State Constitution, 
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is that it is in conflict with that section of the Bill 
of Rights which declares that “the General Assem- 
bly shall not grant to any citizen, or class of citizens, 
privileges or immunities which, upon the same terms, 
shall not belong to all citizens.”” In discussing this 
objection, the appellants’ counsel say of the statute: 
“*It grants to any common carrier the exclusive right 
to purchase the unused portion of its tickets, and does 
not, under any circumstances, permit any other per- 
son to engage in the purchase thereof, and extends to 
said carriers immunity from all competition in the 
purchase and sale of such tickets. It simply is en- 
abling a monopoly to be more exclusive.’’ We do not 
think that this is a fair statement of the purpose and 
effect of the statute. It does not grant aright to, but 
imposes a duty upon, the common carrier of passen- 
gers to purchase the unused portion of its tickets. It 
does not prevent but expressly allows the sale by the 
bona fide holder of such unused portions of tickets to 
any other person, to be used by such person in good 
faith, in travelling therewith. It prohibits a general 
brokerage business in the buying and selling of such 
unused portions of tickets, except under well-defined 

- restrictions. The provisions of the statute in this re- 
gard are manifestly police regulations, and whatever 
may be said either for or against the justice or the 
wisdom of these regulations, it is certain, we think, 
that in their enactment the Legislature did not exceed 
their legitimate power under our State Constitution. 
It is neither the province nor the duty of the courts 
to call in question either the policy or the wisdom of 
any act of legislation. The learned attorneys of the 
State have stated, clearly and explicitly, in their argu- 
ment of this cause, some of the motives which may 
possibly have induced the General Assembly to enact 
the statute now under consideration. Without in- 
dorsing in anywise this statement, it may not be im- 
proper for us to set out, in this connection, a state- 
ment of the views of the representatives of the State, 
in this prosecution, as to the probable reason for the 
enactment of this statute. Counsel say: “If the 
Legislature believed that spurious tickets were being 
put upon the market by means of brokers, of such 
kind as to make detection difficult, and in such num- 
bers as to amount to aserious injury to the people or the 
railroad companies, or if they believed that their offi- 
cers furnished a market for stolen tickets, and aided 
employers of the railroad or other persons in carrying 
on a nefarious business, and a business dangerous both 
to the railroads and their patrons, and if they further 
believed that the brokers were of little or no advan- 
tage to anybody, then they might well enact sucha 
statute as this as the best means of correcting an ex- 
isting evil. Andif it seemed wiser to the Legislature 
to strike directly at the brokers and make their busi- 
ness unlawful, than to punish those who stole genuine 
or issue spurious tickets, they had the same right 
to take that course that they have to make a mana 
criminal who enters a house for gaming purposes, and 
thus assist gamesters, who are also criminals, in prey- 
ing upon society.” 

Iv our opinion, the statute under consideration is 
not open to the second objection urged by the appel- 
lant’s counsel against its validity, under the provisions 
of our State Constitution. 

We pass now to the consideration of the main 
ground of objection, presented by the appellant’s at- 
torneys to the constitutionality and validity of the 
statute above quoted, namely, that it is in violation 
of section 8 of the first article of the Constitution of 
the United States, which provides: 

“The Congress shall have power * * * to regu- 
late commerce with foreign nations, and among the 
several States and with the Indian tribes.” 

In discussing this second objection to the statute 
under consideration, the appellant’s counsel lay down 





the following propositions, with the purpose of estab- 
lishing the same in and by their argument: 

* 1. That the word ‘commerce,’ as used in this section 
of the Constitution, includes passenger travel, and 
hence any regulation of passenger travel is a regula- 
tion of commerce. 

“2. That the power vested in Congress to regulate 
commerce as applied to inter-State passenger travel, is 
exclusive, and that the States have no power whatever 
to legislate upon the subject, even in the absence of 
legislation upon the part of Congress. 

“3, That conceding that the right to regulate com- 
merce exists in the States, until Congress has exercised 
its powers in that behalf, Congress has so far exercised 
that power as to preclude any action on the part of 
the States. 

“4, That the statute does not attempt to regulate 
passenger travel among the States, and hence is void; 
and 

“5. That such statute is not a legitimate exercise of 
the police power, which confessedly resides in the 
several States.” 

We need not, in this opinion, consider or comment 
upon any of these propositions of the appellant’s 
counsel, except the fourth and fifth. We do not think 
that the first three of the five propositions laid down 
by counsel are in any manner involved in the case 
now before us. We recognize the Constitution of the 
United States and the acts of Congress pursuant 
thereto, as the supreme law of the land. 

It may be conceded that the word commerce, as used 
in section 8, above quoted, of the first article of the 
Federal Constitution, includes within its scope and 
meaning inter-State passenger travel; and that the 
power vested in Congress to regulate commerce, as ap- 
plied to such travel, is so far exclusive in its character, 
as that the States may not, by any act of legislation, 
impose burdens upon either the carrier or the pas- 
senger, which would obstruct or hinder the free course 
of travel. Such we understand to be the purport and 
effect of the decisions of the Supreme Court of the 
United States, in construing the section above quoted. 
Gibbons v. Ogden, 9 Wheat. 1; Passenger Cases, 7 How. 
283; Henderson v. The Mayor, etc., 92 U. S. 259; Chy 
Lung v. Freeman, id. 275; Railroad Co. v. Hazen, 
95 id. 465. In three cases the doctrine is firmly main- 
tained that Congress has the exclusive power to regu- 
late commerce, including inter-State travel; and in the 
case last cited the court define the term commerce, and 
what is meant by a regulation of commerce, as follows: 
“Transportation is essential to commerce, or rather it 
is commerce itself; and every obstacle to it, or burden 
laid upon it, by legislative authority, is regulation.” 

From this definition of the term regulation, as ap- 
plied to commerce, it would seem that a State statute, 
which placed no obstacle in the way of, and imposed 
no burden upon, inter-State passenger travel, could not 
be said to “invade the domain of the national govern- 
ment,”’ and could not for that reason be held to be un- 
constitutional aud void. It cannot be said, we think, 
that the statute of the State, above quoted, in any 
manner impedes, obstructs or casts any burden upon, 
the free course of commerce, in so far as inter-State 
passenger travel is concerned. The statute imposes 
certain prescribed duties upon common carriers of pas- 
sengers and their agents. but the discharge of these 
duties does not and cannot, as it seems to us, obstruct 
or hinder, or cast any burden upon, the commerce of 
the country or inter-State travel. The act absolutely 
prohibits, and makes unlawful the sale, barter or trans- 
fer, within this State, by any person not authorized 
thereunto as provided in said act, for any consideration 
whatever, of the whole or any part of any ticket or 
tickets, passes, or other evidences of the holder’s right 
to travel, etc. That far forth, the provisions of the 
statute must be regarded as we have already said, as 
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police regulations, the evident object and purposes of 
which were to prevent and prohibit a general broker- 
age business in the purchase and sale of such tickets, 
etc., and the unused portions thereof. We fail to see 
that these regulations are obstacles to, or burdens upon, 
inter-State commerce, in any sense of that term. 

In the case of Railroad Co. v. Hazen, swpra, the 
Supreme Court of the United States says: ‘‘ We admit 
that the deposit in Congress of power to regulate foreign 
commerce, 2nd commerce among the States, was nota 
surrender of that which may properly be denominated 
police power. What that power is, it is difficult to de- 
fine with sharp precision. It is generally said to ex- 
tend to making regulations promotive of domestic 
order, morals, health and safety. * * * * It may 
also be admitted that the police power of a State justi- 
fies the adoption of precautionary measures against 
social evils. Under it a State may legislate to prevent 
the spread of crime, or pauperism, or disturbance of 
the peace.”’ If, in the exercise of its police power, a 
State enacts certain regulations, which are neither ob- 
stacles to, nor burdens upon, inter-State commerce, it 
cannot be said, we think, that such legislation invades 
the domain of legislation which belongs exclusively to 
the Congress of the United States; namely, because it 
relates to subjects which, to some extent, are connected 
with inter-State commerce. For, as we understand the 
decision of the Supreme Court of the United States, in 
the case last cited, the States are prohibited, by said 
section 8, of the first article of the Federal Constitution, 
from enacting such regulations only, in relation to in- 
ter-State commerce, as would be either obtacles to, or 
burdens upon, such commerce. If this view of the mat- 
ter under cousideration is correct—and we think it is— 
it follows very clearly that the statute of this State, 
above quoted, is not in violation of section 8, article 1, 
of the Constitution of the United States, and is not, 
therefore, unconstitutional and void. 

In the same section, of the same article, of the Con- 
stitutionof the United States, it is also provided that 
‘“*The Congress shall have power * * * to promote the 
progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive 
right to their respective writings and discoveries.” 
The powerthus given was early exercised, and since 
has been continuously exercised, by Congress in the 
enactment from time to time of suitable laws for the 
purposes indicated. The power thus exercised is as ex- 
clusive, in its origin and nature, as the power to regu- 
late foreign or inter-State commerce. In Ea parte 
Robinson, 2 Bissell, 309, it was held by Davis, J., then 
a learned and eminent justice of the United States 
Supreme Court, presiding in the United States Circuit 
Court inthis district, as follows: ‘‘The property in 
inventions exists by virtue of the laws of Congress, 
and no State hasa right to interfere with its enjoy- 
ment, or to annex conditions to the grant. If the 
patentee complies with the law of Congress on the sub- 
ject, he has a right to go into the open market any- 
where in the United States, and sell his property.” 
This court adopted and followed the doctrine of the 
case cited, in Helmv. The First National Bank of Hun- 
tington, 43 Ind. 167, and in The Grover & Baker Sewing 
Machine Co. v. Butler, 53 id. 454. 

In the recent case of Patterson v. Kentucky, decided 
by the Supreme Court of the United States, in Febru- 
ary, 1879, 19 Alb. L. J. 156, the exclusive power of Con- 
gress to legislate on the subject of property in inven- 
tions was claimed by the plaintiff in error, and that a 
statute of Kentucky which imposed a fine upon any 
one who should sell for certain purposes a certain 
patented article, possessed of certain qualities, was un- 
constitutional and void, because it was inconsistent 
with the Federal Constitution, and the laws of Congress 
pursuant thereto. In an able and exhaustive opinion, 
Mr. Justice Harlan lays down the doctrine in that case, 
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that “‘obviously”’ the right of a patentee, under the 
Constitution and laws of the United States, ‘*is not 
grauted or secured, without reference to the general 
powers which the several States of the Union unques- 
tionably possess, in reference to their purely domestic 
affairs, whether of internal commerce or of police.” 
The learned judge quotes with approval and, to some 
extent, grounds his opinion upon, the following ex- 
cerpts from Mr. Cooley’s excellent Treatise on Consti- 
tutional Limitations, to wit: ‘‘In the American con- 
stitutional system, the power to establish the ordinary 
regulations of police has been left with the individual 
States and cannot be assumed by the national govern- 
ment. * * * If the power extends only toa just 
regulation of rights with a view to the due protection 
and enjoyment of all, and does not deprive any one of 
that which is justly and properly his own, it is obvious 
that its possession by the State, and its exercise for the 
regulation of the property and actions of its citizens, 
cannot well constitute an invasion of national jurisdic- 
tion, or afford a basis for an appeal to the protection of 
national authorities.’”’ Page 574. In the case cited, it 
was held by the Supreme Court of the United States, 
that the Kentucky statute was a police regulation 
within the power of the State, and was notin violation 
of the Constitution and laws of the United States. We 
have cited the case, in this connection, not because itis 
directly in point, but because it contains the latest ex- 
pression we have seen, of the views of the Supreme 
Court of the United States upon subjects which are, at 
least, closely allied to the questions involved in this 
case. Of course, in so far as the doctrine of the case 
cited is in conflict with the decisious of this court, in 
the cases above cited, or in any other cases, in our re- 
ports, the latter cases must be and are overruled. 

In the case at bar, our conclusion is that the statute 
of this State, quoted above, is not in conflict with the 
Constitution and laws of the United States, but was a 
legitimate exercise by the State Legislature of the 
police powers of the State. Therefore, we hold that no 
error was committed by the court below, in overruling 
the appellant’s motion to quash the indictment. 

No point is presented for decision, by the appellant’s 
counsel in argument, arising under the alleged error of 
the court, in overruling the appellant’s motion for a 
new trial. That error, evenif it existed, must there- 
fore be regarded as waived. 

The judgment is affirmed, at the appellant’s costs. 


—_—__>—_—_—_—- 


NEW YORK COURT OF APPEALS ABSTRACT. 


BANKRUPTCY—JURISDICTION—DISCHARGE FRAUDU- 
LENTLY OBTAINED—STATUTORY CONSTRUCTION.—Ac- 
tion on judgment. Answer of discharge in bankruptcy. 
Reply alleging that the debt on which the action is 
founded was contracted by the firm of C. L. Lazarus 
& Wolff, and the judgment was recovered against them 
by those names in 1859; the plaintiff became assignee of 
the judgment in 1861; that the discharge was obtained 
in 1871 by the name of Charles L. Lawrence; that the 
plaintiff until after January, 1876, had no knowledge or 
notice that the name had been changed, or that the 
person known as Charles L. Lawrence was formerly 
known as Charles L. Lazarus; and had no notice or 
knowledge of the bankruptcy proceedings until after 
the answer was put in; and that there was no mention 
of the firm of C. L. Lazarus & Wolff in those proceed- 
ings; or of Lawrence as a member of any firm, or of 
the plaintiff's claim, or of any debt contracted by the 
bankrupt in the name of Lazarus, or of any change of 
his name; and that the omission of plaintiff as a cred- 
itor and of all allusion tothe change of name was 
fraudulent and intentional. The reply also denies that 
the bankrupt was a resident or carried on business as 
alleged in the answer at the time of the proceedings. 
Demurrer to the reply. Held, that the plaintiff should 
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have judgment on the demurrer. If the plaintiff's 
only relief was under section 5120 of the Bankrupt act, 
viz., an application to the bankrupt court within two 
years from the discharge; he is remediless. The bank- 
rupt’s name having been changed, even constructive 
notice by publication could not beimputed. But that 
section is applicable only where some of several speci- 
fied grounds existed for a successful opposition to the 
discharge. The facts here would not warrant a general 
annulling of the discharge, but only as to the particular 
debt. The jurisdiction of the Federal court is exclusive 
only when one of ten specified grounds is alleged. The 
fraud alleged in the reply is not one of those specified 
in the statute. The jurisdiction of the State courts is 
not abrogated or diverted except when the Federal 
jurisdiction is expressly made exclusive. Claflin v. 
Houseman, 93 U. 8. 130. The statute does not give ex- 
clusive jurisdiction to the bankrupt court to determine 
whether a particular claim will or will not be released. 
It is for the State court to determine whether the 
claim in an action there pending is one of those which 
by the terms of the act is not barred by the discharge. 
In re J. H. Kimball, 2 Ben. Dist. Ct. R. 554, 556; 
affirmed, 6 Blatchf. 292; In re Wright, 2 Ben. 509; In re 
Rosenberg, 3 id. 14,18; Batcheller v. Low, 43 Vt. 662. 
The Bankrupt act furnished a way for setting aside a 
discharge altogether, but none for setting it aside only 
astosome. The intention of the act was to require 
the litigation of the specified grounds in the bankrupt 
court, leaving others to theircommon law remedy, so 
long as it does not interfere with the exclusive juris- 
diction reserved to the Federal courts. The right of 
the creditor in an action to enforce his debt to resist 
an alleged discharge in bankruptcy in that action has 
always been recognized, and still prevails except as 
limited by section 5120. Ocean Nat. Bank v. Olcott, 
46 N. Y. 12; Black v. Blazo, 117 Mass. 17; Thurmond v. 
Andrews,10 Bush (Ky.), 400, distinguished. The fraudu- 
lent omission of the name of a creditor is not specified 
as a ground of opposing or annulling a discharge, and it 
is doubtful whetber it would annul it in toto. The 
only ground on which that effect could be given would 
be the false swearing. But assuming that an offense 
had been committed which would annul the discharge, 
yet if in addition there has been a fraud upon a parti- 
cular creditor not reached by §§ 5110 and 5120, the cred- 
itor is not barred from setting up that fraud. All that he 
has lost, by not applying within two years to the bank- 
rupt court, is the right to have the discharge annulled 
for false swearing. In this case more than a mere 
omission of the creditor’s name is alleged, namely, a 
change of name, etc., coupled with a fraudulent omis- 
sion of all reference to it, as well as an omission of the 
particular creditor’s claim. All this may have been 
effected without false swearing, or in addition. More- 
over, the territorial jurisdiction of the bankrupt court 
is an issuable fact, raised by the reply. Ruckman yv. 
Cowell, 1 N. Y. 505; Chemung Canal Bank v. Judson, 
8 id. 254, 259; McCormick v. Pickering, 4 id. 276. The 
question whether the discharge was in proper form to 
bar debts due by Lawrence as a member of the firm 
of Lazarus & Wolff, is not passed upon. Judgment re- 
versed, and judgment for plaintiff on demurrer with 
leave to answer over, etc. Poillon v. Lawrence. Opin- 
ion by Rapallo, J. 

(Decided May 20, 1879.] 

CRIMINAL LAW — EVIDENCE— FALSE REPRESENTA- 
TIons.—Indictment for procuring goods by false pre- 
tenses in January, 1876. Evidence of similar represen- 
tations to others in March, 1876, was offered to prove 
the falsity, and was excluded for that purpose, but 
was admitted to show the knowledge of falsity in 
January. Held, error. The prisoner was convicted, 
but the conviction being reversed at General Term, the 
reversal is affirmed. The prisoner’s knowledge of the 
falsity of the representations could be proved only by 





circumstances having a legitimate tendency to estab- 
lish that fact. Dealings with other parties, tending to 
show a fraudulent scheme to obtain property by simi- 
lar devices, might be proved to show the fraudulent 
intent, but they must appear to be part of the same 
scheme. The necessary proximity in points of time 
depends on the circumstances. But the evidence was 
not offered to show intent. The representations in 
March were not identical with those in January, but 
general or different. Other witnesses testified to sub- 
sequent sales without any representations. This evi- 
dence could not prove the falsity of the representations 
in January. The knowledge of the falsity was funda- 
mental, to be proved before the question of intent was 
reached, and incompetent evidence on that point was 
error although it might have been proper on the 
other branch. Judgment affirmed. The People v. 
Spielman. Opinion by Rapallo, J. Church, C. J., and 
Andrews and Danforth, JJ., concurring. 

[Decided March 25, 1879.] 

MISTAKE OF FACT—NEGOTIABLE PAPER—CHARGING 
NOTE TO MAKER’S ACCOUNT—EVIDENCE.—The defend- 
ant, holding for collection a note belonging to the 
plaintiff, and payable at defendant’s bank, charged it to 
the maker’s account at that bank, antl remitted a draft 
for the proceeds to plaintiffs. Subsequently alleging 
that such action was a mistake, the maker’s account 
being insufficient, it claimed and received back the 
amount from the plaintiff. Held, that no demand of 
payment was necessary to charge the indorser, but 
timely notice of non-payment would have sufficed. 
Farmers’ Bank of Bridgeport v. Vail, 21 N. Y. 485; 
Howard v. Ives, 1 Hill, 263; Burkhalter v. Second Nat. 
Bank of Erie, 42 N. Y. 538. If a mistake of fact had 
really been made by the bank it had a right to correct 
it in the way it attempted. Troy City Bank v. Grant, 
Hill & Denio, 119. The only evidence to sustain the 
defendant’s allegation of mistake was a telegram from 
the assistant cashier to plaintiff stating that the bank 
had remitted by mistake, and requesting a return of the 
draft, and a letter to the same effect, inclosing the note, 
and stating that the book-keeper had by mistake put 
the note among those to be paid, when the maker’s ac- 
count was insufficient, and that it had been protested 
for non-payment. The book-keeper was not called. 
Held, that a nonsuit on this evidence was error. The 
evidence of mistake was not conclusive, and if the pay- 
ment was voluntary, with knowledge of the state of 
the maker’s account, it concluded the bank. The 
plaintiff offered proof that after the remittance by de- 
fendant the assistant cashier went to the maker's store 
on the 6th July and stated that he had paid the note on 
the 3d, and had learned on the 6th that the maker's 
account was not good,and asked a check for the balance, 
and was then informed that the maker had failed, and 
then said he would protest the note. This was excluded. 
The plaintiff also proved by the assistant cashier, who 
was the notary of the bank, that he noted the note for 
protest on the 6th, but dated it back to the 3d, and 
that notices were mailed ou the 6th dated the 3d. He 
was then asked whether he did not learn the failure of 
the maker before he protested the note. This was ex- 
cluded. Held, error, in both instances. There is no 
legal presumption of mistake even when the maker’s 
account was not good. The mistake must be made out 
by proof, and the question is for the jury. The action 
need not be forthe proceeds of the note. The com- 
plaint stating all the facts, if they disclose a cause of 
action there may be a recovery, notwithstanding the 
assignment of an insufficient ground. Wright v. 
Hooker, 10 N. Y. 51. An action for money had and 
received would not be appropriate. An intentional 
honoring of the note on the credit of the maker with 
knowledge of the state of his account discharged the 
indorser, and the effect of the action of the bank would 
have been to discharge the indorser and leave the note 
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unpaid. It thus made the note its own, and is liable 
therefor to the plaintiff unless it substantiated its alle- 
gation that its payment was made under a mistake of 
fact. Judgment reversed and new trial. Whiting v. 
City Bank of Rochester. Opinion by Rapallo, J. 
[Decided May 20, 1879.] 

PRACTICE—MOTION TO DISMISS COMPLAINT—DEMUR- 
RER.—A motion to dismiss a complaint at the trial on 
the ground that it did not state facts sufficient to consti- 
tute a cause of action, was denied on the ground that the 
remedy was by demurrer. Held, error. Code, $148; Sco- 
field v. Whitelegge, 49 N.Y. 259; Coffin v. Reynolds, 37 
id. 640; Emery v. Pease, 20 id. 62. Where a fulfillment of 
a condition precedent is essential to the creation of the 
liability, the fulfillment must be alleged. Munger 
y. Shannon, 61 N. Y. 251, 266. The denial in the answer 
of the receipt of the moneys alleged does not supple- 
ment the complaint. Scofield v. Whitelegge, supra; 
Bate v. Graham, 11 N. Y. 237, distinguished. Section 
162 of the Code, providing for setting forth a copy of 
the instrument with an allegation of an amount due 
thereon, does not apply te a case where the indebted- 
ness depends on a condition precedent. Conklyn v. 
Gandell, 1 Keyes, 231. The question of dismissal is 
not one of discretion, but of strict right. The correct- 
ness of the ruling must be tested by the complaint as 
it stood; not as it might have been changed by amend- 
ment. Judgment reversed and new trial. Tooker v. 
Arnoux. Opinion by Rapallo, J. 

(Decided March 18, 1879.] 


REPLEVIN SALE — DELIVERY WITHOUT PAYMENT— 
FOREIGN STATUTE.—Williams bought of plaintiffs, at 
Savannah, Georgia, 118 bales of cotton, giving therefor 
his two checks on Bryan & Hunter, of the same place, 
having previously put the latter in funds by his draft 
on defendants to their order for $4,500, and otherwise. 
Plaintiff delivered sixty bales to Williams, and it was 
‘shipped by Williams, the bill of lading being in his 
name and having attached thereto the draft indorsed 
by B. & H. Defendants paid the draft on presenta- 
tion, the amount being more than the price of the sixty 
bales, and the transaction being according to their 
custom with Williams, and received the cotton with- 
out knowledge of any claim on it. One of the checks 
on B. & H., being post-dated, was dishonored, and 
plaintiffs brought replevin for forty-five bales, part of 
the sixty, relying on a statute of Georgia which pro- 
vides that ‘‘cotton, rice, and other products sold by 
planters and commission merchants on cash sale shall 
not be considered as the property of the buyer, or the 
ownership given up until the same shall be fully paid 
for, although it may have been delivered into the pos- 
session of the buyer.’’ Held, that the actiun could 
not be maintained. Defendants were bona fide pur- 
chasers, and if the statute were part of the contract, 
the sale was still absolute and unconditional, and title 
passed to the defendants. The statute simply made 
the delivery conditional, and affected nothing but the 
delivery and could not affect the rights of a bona fide 
purchaser in this State. When goods are sold payable 
in cash or by note on delivery, if delivery is made 
without demand or the notes or cash, the presumption 
is that the condition is waived, and a complete title 
vests in the purchaser; but this presumption may be 
rebutted by proof of facts, or declarations and circum- 
stances showing an intention that the delivery shall 
not be considered complete until performance of the 
condition, and the question of intention is one of fact. 
But after actual delivery, although as between the 
parties to the sale such delivery be conditional, a bona 
fide purchaser from the vendee obtains a perfect title. 
Smith v. Lynes, 5 N. Y. 41; Kernan v. McKean, 25 
Barb. 474; Beaver v. Lane, 6 Duer, 238; though a vol- 
untary assignee of the purchaser does not. Haggerty 
,V. Palmer, 6 Johns. Ch. 438. The statute (of Georgia 





having no operation here as law, its only effect can be 
to place the parties in the same position as if it had 
been stipulated at the time of the delivery to Williams 
that such delivery should be conditional upon payment, 
and we must apply to the case the law of this State 
which protects bona fide purchasers from one to whom 
goods have been conditionally delivered against the 
claim of the original vendor. Rawls v. Deshler, 3 
Keyes, 572. Judgment affirmed. Corner v. Cunning- 
ham. Opinion by Rapallo, J. 

[Decided May 27, 1879.] 


STATUTORY CONSTRUCTION.—Mandamus by captain 
of police in New York city to compel payment of dif- 
ference in salary. By Laws of 1866, ch. 861, sec. 1, 
from the first of May after its passage, the incumbent 
was entitled to $2,000 annually, subject to a reduction 
to $1.800 when the currency of the government should 
attain a par value with gold. This event occurred 
January 1, 1879. By Laws of 1870, ch. 137, changes 
were made in the police department, but none as to 
the captain, who was transferred to the newly created 
department, and by section 47 it was enacted that 
*‘the amount of salary or compensation now paid to 
such person * * * ghall be the salary or compensa- 
tion fixed for his transferred office.’’ At that time the 
legal salary was $2,00C. A similar provision in Laws of 
1873, ch. 335 and 755, sec. 43, held, that the relator was 
entitled to $2,000. The words ‘“‘now paid” should 
have full force, no reference being made in the two 
subsequent acts to the act of 1866. It must be assumed 
that the omission to incorporate, in the latter acts, the 
words making the amount of salary dependent on the 
financial credit of the government, was intentional. 
The ascertained intention must govern. People v. 
Draper, 15 N. Y. 532; Holmes v. Carley, 31 id. 289. 
Order affirmed. People ex rel. Walsh v. Smith and 
others, Police Commissioners of the city of New York; 
People ex rel. Carroll y. Same. Opinion by Danforth, J. 
[Decided May 20, 1879.] 


a 


NEW YORK COMMON PLEAS ABSTRACT. 


GENERAL TERM, JUNE, 1879. 


APPEAL — DAMAGES FOR RETAINING POSSESSION OF 
REAL PROPERTY.—These were two actions which were 
consolidated by the court. Suit No. 1 was upon an 
undertaking executed by the defendant, whereby he 
agreed in the sum of $500 liquidated damages to vacate 
the premises No. 51 Courtland street, and surrender 
possession thereof to the plaintiff on or before April 
20, 1875, said undertaking was given in consideration 
of the discontinuance of proceedings on the part 
of the plaintiff to dispossess the defendant. The com- 
plaint was for breach of the condition and for dam- 
ages by reason thereof. Suit No. 2 was for rent and 
for the,use and occupation of the premises. The 
answer set up payment of rent and full compliance 
with the terms of the undertaking, and also a coun- 
ter-claim for damages on account of injuries to de- 
fendant’s property occasioned by plaintiff's removal 
of it from the premises in question. In reply the 
plaintiff set forth the summary proceeding above men- 
tioned and alleged that the warrant to dispossess de- 
fendant was issued with his consent. The cause was 
on the day calendar, and a motion was made for ite 
adjournment and an order was entered that an ad- 
journment be granted and the cause set down peremp- 
torily for the first Monday of October, and that de- 
fendant pay $10 costs of adjournment; also witness 
fees and costs of term to abide event. From this or- 
der and the judgment entered in the action and all 
orders affecting the trial term judgment and order 
denying a motion for a new trial, defendant appealed. 
Held, that it not appearing that any order denying the 
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motion for a new trial was ever entered, therefore 
nothing but questions of law arising upon the excep- 
tions can be considered on the appeal. That the order 
ordering the cause on the calendar is not appealable, 
being addressed to the sound discretion of the court 
below. That the undertaking given by the defe idant 
proved that he agreed to surrender possession of the 
premises on or before April 20, 1878. This the ver- 
dict decides he failed to do and the plaintiff was clearly 
authorized to use all lawful means to recover such 
possession. He was also entitled to recover the reas- 
onable costs and expenses incurred in that behalf. 
Judgment affirmed. Schermerhorn v. Carter. Opinion 
by Larremore, J.; Beach, J., concurred. 


INTOXICATION—CONTRIBUTORY NEGLIGENCE.— This 
action was to recover damages for the alleged negli- 
gence of defendant’s servants in causing the death of 
plaintiffs husband. Defeudant claimed that the death 
was caused by the carelessness and negligence of de- 
ceased. On the trial the driver of the car that caused 
the injury testified that the deceased ‘came stagger- 
ing over to catch the horses.”’ ‘‘He seemed to me to 
be drunk, but I could not say positively he was.” At 
the close of the trial defendant’s counsel requested the 
court to charge, ‘that if the jury believe that the de- 
ceased was intoxicated at the time of the accident and 
that it rendered him incapable of vigilant use of his 
faculties and senses while approaching the defendants’ 
track, the jury may infer that the deceased was guilty 
of negligence without which the accident would not 
have happened, and they must find a verdict for the de- 
fendant.” “‘ That if the jury believe that the deceased 
was intoxicated and would not have been injured had 
he been sober, the plaintiff could not recover.” The 
court refused so to charge. Held, that the question of 
contributory negligence was squarely raised and pre- 
sented. If the deceased was intoxicated at the time 
and “would not have been injured had he been sober,”’ 
the jury should have been instructed on reaching such 
a conclusion to find for the defendant. Bradley, admz. 
v. The Second Avenue R. R. Co. Opinion by Larre- 
more, J.; Van Brunt and Beach, JJ., concurred. 


RECEIVER IN MORTGAGE CASES — PREFERENCE OF, 
OVER ASSIGNEE IN BANKRUPTCY.—The plaintiff in two 
actions brought to foreclose mortgages made by the 
defendant, Rinaldo, obtained an order to show cause 
why a receiver of rents and income should not be ap- 
pointed pendente lite, dated August 19th, 1878, by 
which the defendant, Rinaldo, was enjoined from col- 
lecting or interfering with the rents. On August 21, 
1878, pending the decision of this motion, the attor- 
neys for the plaintiff and the defendant Rinaldo stip- 
ulated that the rents and income then due and to be- 
come due prior to the decision of the motion, should 
be collected by the defendants’ attorneys to be paid to 
the receiver if appointed, otherwise to be held by 
them. The collections were paid to the receiver in ac- 
cordance to the stipulation and the provisions of the 
order appointing him, dated December 2, 1878. The 
defendant Rinaldo was adjudicated a bankrupt Sep- 
tember 17, 1878, and Morris Davis appointed assignee 
October 25, 1878, and a deed of assignment dated Octo- 
ber 31, 1878, was executed by the register in bank- 
ruptcy. It was a deficiency exceeding the amount in 
the receiver’s hands, and the assignee claimed the 
amount on the ground that the plaintiffs obtained an 
illegal preference over the other creditors. The fund 
was ordered to be paid to the plaintiffs on account of 
the deficiency in the foreclosure action. The assignee 
appealed. Held, that as the order to show cause and 
the injunction were issued prior to the adjudication 
in bankruptcy, the bankrupt could not, without vio- 
lating the injunction, have exercised any control over 
the income of the mortgaged property, and that the 
stipulation signed by his attorneys was not ‘a pledge, 





assignment, transfer, or conveyance,”’ of any part of 
the bankrupt’s estate, and was not in violation of that 
act. That the title of the mortgagor to the rents was 
subject to the mortgage and all incident equities, and 
the assignee in bankruptcy could take no more than 
the bankrupt himself possessed. If the mortgagor 
had been adjudicated a bankrupt prior to the appoint- 
ment of a receiver in the foreclosure actions, the 
amount in the receiver's hands should be applied in 
reduction of the deficiency (citing Hayes v. Dickinson, 
9 Hun, 277). Order affirmed. Meigs, Jr., et al. v. 
Davis, assignee, etc., and Rinaldo. Opinion by Beach, 
J.; Van Brunt and Larremore, JJ., concurred. 
———__>—___— 


RECENT ENGLISH DECISIONS. 

BoTTOMRY — PRACTICE — INTEREST. — A bottomry 
bond on ship, freight, and cargo provided for payment 
of a bottomry 10an, together with interest at eight per 
cent, at or before the expiration of five days after the 
arrival of the ship at her port of discharge. The bond 
further provided that an additional premium of ten 
per cent on the loan should become payable if default 
was made in payment. The ship having arrived at her 
port of discharge, default was made in the payment of 
the bond, and asuit was instituted by the bondholder 
against ship, freight and cargo, to recover the amount 
of the loan and interest, and the additional premium 
of ten percent. Held, that the additional premium of 
ten per cent could not be enforced against the cargo, 
but that the bondholder was entitled to interest at 
four per cent from the date when the bond became 
payable until payment. The Sophia Cook, 4 P. D. 30. 


FRAUDS, STATUTE OF — CONTRACT NOT TO BE PER- 
FORMED WITHIN A YEAR.—The statement of claim 
alleged that in 1866, the defendant entered into the 
plaintiff's employment as a foreman tailor for three 
years, on the terms that if he should leave the plaintiff 
he should not engage in the service of any one carrying 
on, or himself carry on, the business of a tailor within 
five miles of D.; and that on the expiration of the 
three years he continued in the plaintiff's employment 
on the like terms (except as to the period of employ- 
ment) till1877. Breach that in 1877 the defendant left 
the plaintiff and carried on business as a tailor in D. 
The statement of defense alleged that the contract was 
not in writing, as required by the Statute of Frauds. 
Held, on demurrer, by Hawkins, J., that the contract 
amounted to an agreement not to set up the trade dur- 
ing the joint lives of the defendant and the plaintiff; 
and was therefore prima facie not to be performed 
within a year, and therefore fell within sec. 4 of the 
Statute of Frauds. Davey v. Shannon, 4 Ex. D. 81. 


HIGHWAY — FURIOUS DRIVING ON— HIGHWAY ACT 
(5 & 6 Wm. 4, c. 50) s. 783—** CARRIAGE ” — BICYCLE.— A 
person, riding a bicycle on a highway at sucha pace as 
to be dangerous to the passers by, may be convicted of 
furiously driving a carriage, under 5 & 6 Wm. 4, ch. 50, 
sec. 78. Taylor v. Goodwin, 4 Q. B. D. 228. 

———_»____—— 


CORRESPONDENCE. 


TRIAL BY JURY. 


To the Editor of the Albany Law Journal: F 

S1r—It seems to me that your correspondents, Messrs. 
Hopkins and Owen, in giving their chief attention to 
the relative advantages of trial by a judge and trial 
by a jury, have dealt with “mint and cammin” 
and lost sight of, or disregarded, the “‘ weightier mat- 
ter of the law.” The great practical difficulty in the 
working of our jury system is its condition, or requi- 
site of unanimity. 

Our laws are all enacted by majorities, and when 
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they are administered by benches of judges, in Gen- 
eral Term, Court of Appeal, or United States Supreme 
Court, the majority still controls. And so, too, with 
our grand juries, a majority of votes finds or ignores 
anindictment. But when we come to the, in a sense 
inferior tribunal of a petit jury, the majority principle 
becomes of no effect, and one man can control, or at 
least prevent the affirmative action of eleven men. 
That, in my judgment, is the real “relic of barbar- 
ism.’’ 

Mr. Owen refers to the disagreement of a jury, 
which is all that the one man can accomplish, as a 
slight matter. The one juror, he says, “simply pre- 
vents a verdict, defers the final disposition of the case, 
necessitates another trial,’”’ etc. But it is within the 
knowledge of all persons who observe the progress of 
legal litigation, that the prevention of a verdict, and 
the necessitating of a new trial, are often very serious 
things; in fact, that the evils and the wrongs arising 
from them constitute the principal objection to our 
present system of trial by jury. And I venture to 
suggest to your correspondents, if they intend to con- 
tinue the discussion, that they confine their arguments 
to that single point. 

I could — any intelligent observer could —fill pages 
of your JOURNAL with instances where a plain- 
tiffs rights have been hopelessly defeated by the 
“necessity for a new trial;’’ and as much might be 
said to show how many criminals have escaped pun- 
ishment by means of the quibbles and ‘“ dodges”’ 
which have grown out of first, and second, and some- 
times third disagreements of juries. 

The requisite of unanimity is the bane of the jury 
system, and it seems to me to be a fact unworthy of 
an enlightened age, that while majorities enact laws a 
very small minority can prevent their enforcement. 

E. S. G. 

New York, July 28, 1879. 


Tue Jury System AGAIN. 


To the Editor of the Albany Law Journal: 

Sir.—Your letter or article from Mr. J. H. Hopkins, 
upon the jury system, though containing facts patent 
to every practicing attorney as well as to* observing 
men generally, speaks louder in happy style than ina 
full statement of the case. The origin of the jury sys- 
tem was in this: Men were called as witnesses, to 
speak to facts within their knowledge. But the im- 
portance given to their testimony virtually made ref- 
erees of them, in course of time because of their num- 
ber. The establishment of the Grand Assizes, in the 
time of Henry II, perpetuated it, and the practice that 
grew up under it. Originally, also, it was necessary 
that the juror should have some previous knowledge 
of the case; and that he should be drawn from the 
parish or district, in order that they might assist the 
court with their knowledge of the circumstances. 
Rules of law now aim to get as far as possible from the 
partiality or prejudices of neighborhoods, or, in our 
phrase “‘ previously formed opinions.’’ This, in many 
cases, is wise, in some, of no consequence. To say that 
to cling to the jury system is conservative, is perhaps 
true, but to propose turning the jurisdiction of facts 
over to the judges upon two such precious pleas as ex- 
pense and pliancy of juries, is a radicalism that would 
promise still greater conservatism. It is not that juries 
are always easily misled, but that judges sometimes ren- 
der themselves liable to Bacon’s censure, that they 
should be lights to jurors to open their eyes, not guides 
to lead them by the noses. Public opinionis to-day a 
great check upon dishonest judges, yet there are at pres- 
ent many not to be trusted, who ‘cover an insidious 
Purpose under the mask of candor or moderation,” 
and who will sum up on one side or the other, to favor 
particular counsel. An eminent English lawyer has 





said, ‘‘I would rather try an important case before a 
thousand independent jurors without a judge, than be- 
fore a pliant jury with a judge.” A man of vast knowl- 
edge of the law, he must have said this with a full 
knowledge of the many and gross injustices of the old 
Athenian system, where the jurors were of quick per- 
ception beyond any but purely American ones. But 
before all, this same lawyer would preferan “ obstinate 
English” jury. For if a judge rules for one side, be- 
fore a pliant jury, it becomes necessary (if not a matter 
of choice, but a disagreeable necessity),that the opposite 
counsel should assert his knowledge of the law, in 
order to counterbalance the expected charge, and this 
sort of courage ranks high. Our pliant juries are 
mainly in justices’ courts, and justices themselves are 
the mockery of thelaw. For centuries in England the 
main object of the judges was to enlarge their jurisdic- 
tion; and their charges to juries and rulings upon mo- 
tions were often masterpieces of insolence, being moved 
by various sinister purposes. It is a benefit, if nothing 
more, that the citizens of a district are called by this 
means to be officers of the court, and to be witnesses 
that justice is rendered. If there were none but judges, 
lawyers and clients to hold court, their proceedings 
might reach a much higher dictatorial power, or a more 
mean and undermining insidiousness by its manifold 
injustices, than the absoluteness of the old English 
judges. For who would believe a defeated plaintiff or 
defendant, or his attorney? He might “rumble his 
belly full,” and few would join his quarrel. Our 
jury is a smaller and better Athenian court. 
For it is always regretted that the Athenian court 
was without an advisory head, like our judges; and 
being so many in number (sometimes as many as a 
thousand) they were fit subjects for ‘‘ stump ’”’ oratory. 
Our system, therefore, has a political significance that 
cannot be abruptly terminated, nor ever done away 
with so long as the people do not tire of self-govern- 
ment. To sneer at panegyrics upon this system as 
being the ‘‘ palladium of our liberties,’’ is to sneer 
one’s self out-of-doors. It has other capacities than 
the rendition of verdicts. It is in a large sense the 
creator of honest judges, and the upholder of the ju- 
dicial system in its brightest purity. If the judge is 
honest, wise and penetrating, it were easier that a 
camel should pass through a needle’s eye than that the 
jury should be bribed. If he is not wise and honest, 
would you give him a double jurisdiction and large 
opportunities and temptations to become corrupt? 
Counsel do not express their opinions of poor judges 
before all men. Would they. if the judge were still 
further gifted with power? 

Our jurors are not thoughtless, though oftentimes 
the butt of wit and learning. They are all taught by 
experience the value of property, of life, and of repu- 
tation. Few of them give their verdicts carelessly. 
Probably, however, the state of morality in the cities 
is at a lower ebb. In the West we are not given to 
threnodies upon the decay of public morality and in- 
telligence. Like the farmers, we know that there 
must be proper proportions of rain and sunshine 
granted by a beneficent Providence to insure large 
crops; and that all the guano in the world will not 
rear corn or wheat without them—the illustration 
expanding into this, that we have more faith, we, who 
are not conservatives, but reformers, in the growing 
intelligence and moral bias of the mass. We may 
pile on the guano (learning and culture) to the hill- 
tops, but unless it be warmed and watered by hu- 
manity, of what benefit isit? It is simply idle to talk 
of doing away with human feelings in such matters. 
Euthyphron would have prosecuted his father for 
murder, but Socrates, wisest of men, persuaded him 
that what was not humane was not just nor holy. We 
have but rarely a judge in whom the elements are so 
mixed that ‘nature might stand up to all the world 
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and say, ‘this wasaman!’” It is said, if you have a 
doubtful case, choose a jury. But upon these same 
doubtful cases, I have myself heard distinguished law- 
yers differ in opinion as to the merits. The pecuniary 
consideration is puerile, when threé-quarters of our 
population still have patriotism and capacity for the 
performance of public duties and enjoyment of the 
largest liberties. Summoned to consultation upon all 
matters that partake of the quality of perception, and 
called by representation to consider all matters, from 
the greatest to the least, let us hope that the beginning 
of our degeneration shall not be in this stronghold of 
our liberties. W. F. STREET. 
Sr. Pau, Mryy., July 20, 1879. 


INNKEEPER AND GUEST. 


To the Editor of the Albany Law Journal: 

Srr-—In your issue of the 26th, in the article on the 
relation of innkeeper and guest, I think you omitted 
one or two important points which may have had some 
effect on the decision of the General Term, although, as 
I understand that decision, I take it as establishing 
broadly the principle contended for by appellants that 
any person coming to an inn or hotel for the purposes 
of board and lodging—in other words the purposes 
for which an inn is kept—is a guest and entitled to 
the protection of the landlord, with or without a pre- 
vious agreement as to price of board or length of stay, 
and that no agreement on these points can limit the 
landlord’s liability, unless it does so in express terms 
mutually understood by the contracting parties. By 
referring to the first and second points of appellants’ 
brief, you will see that it is denied that there was in 
the case of General Hancock a contract or previous 
agreement, or that such agreement, if any there was, 
extended to and covered the time of the loss. 

Isend herewith the case and exceptions, with the 
points for appellants and respondents. 

Very truly yours, 
M. T. McManon, 
Of Counsel for Appellants. 


New York, July 28, 1879. 


Tue Case or Countess LAMBERTINI. 


To the Editor of the Albany Law Journal: 

Sir — Permit me to correct an apparent misappre- 
hension of fact, upon which was based an ingenious 
editorial in your last number. 

Cardinal Antonelli was not a priest. Simply an 
ecclesiastic, whose talents and services raised him to 
eminence at the Roman court. He never received the 
higher orders, not even the deaconship or sub-deacon- 
ship, although he was of the rank of ‘‘ Cardinal Dea- 
con.’’ You may verify this statement by reference to, 
I think, any published notice of his life, or by inquiry 
of any well-informed Roman Catholic acquaintance. 

As the suspiciously lengthy telegram which fur- 
nished the report quoted by you must, consequently, 
have misinterpreted the decision of the Italian Tribu- 
nal upon the second point mentioned, it does not seem 
over-trustworthy asa whole. At all events, the above 
statement will throw into greater prominence the first 
reason assigned for the judgment in the report —the 
insufficient legal evidence of the fact of parentage. 

ALBANY, July 24, 1879. 4 


NOTES. 
HE State Library will be closed to the public, from 
the fifth to the twentieth inst., inclusive, for the 
purpose of cleaning and repairs. In the sketch of 
the Litchfield Law School, published last week, the 
number of graduates should have been stated at 1,000 





instead of 800. Thore were two hundred graduates 
under Judge Reves’ presidency, and eight hundred 
under Judges Reves and Gould.— Hon. Bland Bal- 
lard, judge of the United States District Court for Ken- 
tucky, died suddenly at his home in Louisville on Tues- 
day last.—— Mr. John D. Parsons, Jr., has published a 
new edition of his ‘‘ Pocket edition ” of the Code of Civil 
Procedure of New York, with all the amendments to 
date incorporated in the text. This is a very compact 
and convenient edition of the Code. Weed, Parsons 
& Company have just issued the General Laws of New 
York for 1879, which contains in a convenient form all 
the laws of the last session of a public and general 
nature, together with the laws relating to the city of 
New York. 

The London correspondent of the Manchester Guar- 
dian says that a resolute effort is now being made to 
induce the authorities of the various inns of court to 
abolish the examination in Roman law which is neces- 
sary with a view to a call to the bar. This attempt 
has been made before, on the grounds chiefly that the 
present study of Roman law must necessarily be im- 
perfect and scamped by those who attempt it, and that 
it is essentially an archwological subject. It is now 
definitively suggested to substitute as a subject of ex- 
amination international for Roman law. —— Per- 
sonal insults, unaccompanied by any act which can 
be construed into an assault, cannot, it seems, be pre- 
vented by any legal means. This point was decided 
last week in the case of Phillips v. Justices of Gates- 
head, which came before Lord Chief Justice Coleridge 
and Mr. James Field sitting as a divisional court for 
hearing motions from all the divisions. The facts of 
the case were these: A policeman at Gateshead had 
been dismissed from the force, and in order to be re- 
venged on the chief constable, who it is to be presumed 
was the cause of his dismissal, the discharged officer 
took every opportunity of using insulting lan- 
guage about and toward his late chief. This in- 
dividual put up with the annoyance for a con- 
siderable time, but his patience became exhausted; 
and, not knowing what else to do in order to 
put a stop to the nuisance, he applied to the justices to 
bind over the ex-policeman to be of good behavior, on 
the ground that he, the chief constable, ‘* would other- 
wise be provoked to commit a breach of the peace.”’ 
The justices, with a natural desire to support the dig- 
nity of so important a person as the head of the police, 
at once acceded to the application, and ordered the 
defendant to find sureties for his good behavior for six 
months, subsequently committing him to prison for 
that period in default of finding the sureties required. 
Thereupon a rule fora writ of certiorari to bring up 
the warrant of committal to be quashed was obtained, 
and, in making it absolute, it was pointed out by the 
court that a condition precedent to the granting an 
order, calling on a person to enter into recognizances 
to keep the peace or be of good behavior, was an oath 
by the applicant that he went in bodily fear of the per- 
son to be bound over. In this case it was the converse; 
the applicant swearing that he apprehended a breach 
of peace by himself, unless defendant was bound over. 
What would inevitably be the result of a case like the 
one in point must be obvious, but at the same time it 
brings to view a state of things by no means satisfac- 
tory. Iltsimply comes to this, that if one chooses to 
insult and annoy another, he may continue to do so as 
long and as often as he pleases, provided he does not 
commit an assault or make use of slanderous or ob- 
scene language. The person annoyed has no remedy. 
He has no right of action, there is no criminal proced- 
ure which will relieve or protect him, and if he takes 
the law into his own hands and avenges the insult by 
personal chastisement, he renders himself liable to a 
prosecution for an assault.—London Law Times. 
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CURRENT TOPICS. 


UR readers have doubtless perused Mr. Justice 
Miller’s address to the Iowa State Bar Associa- 
tion, which we published in full at page 25 of the cur- 
rent volume. Admirable as this production is, there 
are some expressions relating to the Beecher trial, 
which if taken literally seem to us to do injustice to 
the court and counsel in that celebrated case. The 
eminent Justice pronounces it “a reproach to the court 
and the profession;” ‘‘a mockery as a legal pro- 
ceeding ;” and says that “ the judge, the counsel, and 
the parties were actors who kept themselves before 
the public for two or three months, more by the vul- 
gar spiciness of the play than the merit of the per- 
formance.” If this language means what it would 
seem to imply, it amounts to a charge against the 
court and counsel that they protracted and used the 
trial as an advertising medium for their individual 
benefit. The imputation is very unjust to the learned 
and excellent gentleman who presided at the trial, 
of whose conduct we never before heard any remark 
except in commendation. We have always thought 
that he discharged a very onerous and unpleasant 
duty in a very intelligent and impartial manner. 
He may have made mistakes; it would be extraor- 
dinary if he had not done so in a trial lasting seve- 
ral months; but we cannot recall any thing that 
should be attributed to him as a ‘‘ reproach,” far 
less as a device for keeping himself in public notice. 
As to the counsel, three of them are certainly among 
the most eminent and famous lawyers in America; 
one of them is now secretary of state of this Gov- 
ernment; another has been a judge of our Court of 
Appeals; the third we have long considered as the 
greatest of living American legal orators—all men 
of immense learning and large experience. They 
certainly did not need to advertise themselves. Their 
service in the case was an immense pecuniary sacri- 
fice to what they deemed their professional duty. 
While we heartily agree with Mr. Justice Miller in his 
animadversion on the public gloating over the nau- 
seous details of the trial, we are at a loss to con- 
ceive wherein the court and counsel are deserving of 
blame from so influential and impressive a source. 


When Scribner’s correspondent expressed his opin- 
ion that there is less crime in Texas than in Massa- 
chusetts, New York, Pennsylvania, and Ohio, the 
relative population considered, he was doubly unfor- 


tunate in his choice of a Southern State. He was 
unfortunate because Texas is apparently the most 
lawless community in the Union, according to the 
statistics, and its statistics are more easily accessible 
than those of any other State. We have taken the 
pains to look through the five volumes of the Texas 
Court of Appeals Reports, exclusively criminal cases, 
in the court of last resort, for the years 1876, 1877, 
Vor, 20. — No. 6. 





1878, and 1879. These volumes embrace the follow- 
ing classes and numbers of cases: murder, 126; mur- 
derous and aggravated assaults, 96; theft, 198; bur- 
glary, 17; perjury, 4; false imprisonment, 3; dis- 
turbing public worship, 8; disorderly house, 14; 
arson, 5; excise, 7; swindling, 6; trespass, 2; ille- 
gal practice of medicine, 4; unlawfully carrying 
weapons, 12; affray, 1; racing, 2; rape, 9; adultery, 
10; killing animals, 9; forgery, 8; gaming, 18; ma- 
licious mischief, 2; robbery, 6; threatening to mur- 
der, 9; abortion, 1; escape, 6; assault, 6; embezzle- 
ment, 4; fraudulent sale of mortgaged property, 2; 
incest, 2; false personation, 1; poisoning, 2; unlaw- 
ful herding, 1; unlicensed business, 2; receiving 
stolen property, 2; unlawfully purchasing jury scrip, 
1; resisting arrest, 4; delinquent road hand, 1; offi- 
cial neglect, 1; lottery, 1; unlawful branding, 1; 
skinning unbranded animal, 1; tax laws, 4; illegal 
purchase of hides, 3; contempt, 1; miscegenation, 
1; drunkenness, 2; nuisance, 3; libel, 2; riot, 1; 
Sunday law, 1; road law, 1; bigamy, 1. A total of 
620 indictments in less than four years, 222 of which 
were for murderous offenses. 


From the foregoing we are ready to venture the 
assertion that there is more crime in Texas than in 
any of the other above-mentioned States, even with- 
out allowance for their excess of population. Cer- 
tainly this must be true as regards homicide. But 
the correspondent does not seem to lay much stress 
on homicide. He says: ‘‘ Murder, though rightly 
considered the most notable of all penal acts, is not 
necessarily nor reasonably the one by whose fre- 
quency or infrequency the true and practical out- 
come of a people’s civilization ought infallibly to be 
judged. From the time of Cicero, all trustworthy 
writers on social science and the rationale of crimi- 
nal law have esteemed the true index to the social 
health and the degree of. civilization of a commun- 
ity to consist in the manner in which the every-day, 
practical moralities of life are regarded and en- 
forced.” This is certainly a novel view. One 
would suppose that the most important ‘‘ every-day, 
practical morality of life” consists in not killing 
one’s neighbors. But human life is awfully cheap 
in Texas. Men act there as if they had as many 
lives as cats. The estimate of its value is found in 
the slight punishment inflicted for taking it. A 
man is frequently much less valuable than a horse. 
The Texas view of the matter is illustrated in March 
v. State, 3 Tex. Ct. App. 107, where the prisoner 
threatened to ‘“‘ shoot his d—d brains out, and pay 
the lawyer.” It is true that most of the homicides 
arise from drunkenness, revenge, bad temper, and a 
reckless and disorderly spirit, rather than from de- 
liberate premeditation and desire of gain. There is 
nothing ‘‘mean” about the average Texas mur- 
derer. Furor ministrat arma—a chair, a wagon- 
box, a hoe, when the pistol is wanting. There are 
probably more mercenary murders at the North. 
The vast majority of the thefts are not of money or 
ordinary merchandise, but of cattle and horses; 
probably because these are the commonest valuables 
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in that community. It is not strange that these 
things are so in a new community overrun by reck- 
less and desperate fortune hunters. But it is not 
for intelligent and considerate men like this corre- 
spondent to seek to deny or palliate the facts, or to 
attribute the inevitable comment which they excite 
in the older communities to hatred or sectional jeal- 
ousy. It must be remarked, that it is apparent from 
the reports in question that the courts of Texas are 
earnestly striving to check the sway of crime, but 
the community must get rid of the feeling that there 
are worse crimes than murder before human life 
will be safe in it. 


A significant commentary on the foregoing com- 
munication is contained in the recent charge of 
Judge Aldrich to the grand jury of Greenville 
county, South Carolina, concerning the Spartanburg 
lynching case on which we remarked in another 
connection a short time ago. The judge says he 
cannot excuse Lynch law, and that the grand jury 
will not. It is ‘‘dangerous,” and ‘ generally 
wrong.” He then continues: ‘‘ But sometimes hu- 
man nature will and must assert its dignity and 
defend the virtue and chastity of woman. Out- 
raged humanity will not and cannot wait for the 
slow and uncertain process of the law’s delay. It 
too often happens that by ingenious use of the in- 
strumentalities that hedge around the accused, he 
escapes the just punishment of his crimes. It some- 
times occurs that even when juries are brought to 
the point of conviction, the appeal tribunals, on 
some technical quibble, not affecting the merits of 
the case in the slightest degree, balk justice and 
send the culprit back for a new trial. Hence, soci- 
ety becomes impatient, and now and then manifests 
this impatience by taking the law into its own 
hands.” This he says is ‘‘ manifestly wrong when 
done in secret,” by oath-bound societies, with 
masked countenances, in the dark. ‘‘But when 
dishonor stalks to our hearths, law ceases, and mur- 
der takes the angel shape of justice. And so it was 
when Moore paid the penalty of his double crime, 
rape and murder.” He distinguishes this lynching 
as done in the daylight by men without masks, and 
after a blood-curdling description of it, concludes: 
**Tt was not law, but who will dare to call it mur- 
der!” Weshould suppose this to be the precise 
office and business of Judge Aldrich. When offi- 
cers of justice, grave judges, utter such sentiments 
as these, what can be expected of the community, 
except a continuance of such wild and irresponsible 
** justice ?” The only parallel to these ideas of law 
and the administration of justice is to be found in 
Kearney’s ravings on the ‘‘ sand lots” of San Fran- 
cisco. Judge Aldrich would better have a care, or 
some disappointed suitor in his court may ‘better 
his instruction,” and duplicate the Kentucky trag- 
edy. 


In the case of Hancock v. Rand, on which we re- 
cently commented, we have received and read with 
interest the arguments of Mr. M. T. McMahon, of 
counsel for the plaintiff, and Mr. 8. W. Fullerton, of 
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counsel for the defendant. We do not discover any 
thing in them to induce us to change or modify our 
views of the decision. On the contrary, we find in 
the plaintiff's fifth point some language corroborat- 
ing one view which we expressed, namely, that Gene- 
ral Hancock was not a traveller. It is as follows: 
“ A person having no house elsewhere than in an inn, 
making it his permanent residence, with no inten- 
tion of quitting, may be a boarder; while a person 
having a residence and home elsewhere, whether in 
the town or at a distance, and being at a hotel for 
the purposes for which an inn is kept, viz.: the ac- 
commodation of people away from home, must 
necessarily be a guest, and entitled to the protection 
of the innkeeper.” We believe that the true defi- 
nition of an inn is that given by Judge Daly, in 
Cromwell v. Stephens, 2 Daly, 15; S. C., 2 Alb. Law 
Jour. 251, and quoted in the brief of defendant’s 
counsel, namely: ‘‘ It follows from these authorities 
that an inn is a house where all who conduct them- 
selves properly, and who are able and ready to pay 
for their entertainment, are received, if there is ac- 
commodation for them, and who, without any stipu- 
lated engagement as to the duration of their stay, 
or as to the rate of compensation, are, while there, 
supplied at a reasonable charge with their meals, 
their lodging, and such services and attention as are 
necessarily incident to the use of the house as a 
temporary home.” As to the contract between Gen- 
eral Hancock and the defendants, we have assumed, 
as the referee decided and the court at General 
Term assumed, that there was an agreement for a 
specific time unless the plaintiff should be sooner 
ordered away. 


We print this week two papers read at the last 
annual meeting of the New York State Bar Associ- 
ation —that by Mr. Irving Browne, of Troy, enti- 
tled ‘‘A Plea for the Non-Political Lawyer;” and 
that by Mr. Grosvenor P. Lowrey, of New York, 
on ‘*The Inviolability of Telegrams.” Not wish- 
ing to anticipate the Annual Report of the Associa- 
tion, we have delayed publishing these papers until 
now, but they are worthy of a wider circle of read- 
ers than they are likely to find in the Report, and 
will make excellent vacation reading. The subject 
of Mr. Lowrey’s paper has, since his paper was read, 
been discussed by Mr. Justice Cooley, in an article 
in one of the law periodicals —the American Law 
Register, we believe —- and another paper on it is to 
be read by Prof. Hitchcock, of St. Louis, at the 
meeting of the American Bar Association. 


We find in a recent number of the London Solic- 
itors’ Journal an instructive account of the expenses 
attending the transfer of land in England, under 
the act of 1875. <A copy of the bill of costs and 
expenses as taxed is there set out. It consists of 
83 items, and the total is £31 2s. 7d., or about $150. 
The solicitors’ charges were £17 19s. 4d., and the 
balance was made up of the stamp, registry, and 
advertising charges. The value of the property 
was stated at £2,600, or about $13,000. We infer 
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that it was situated in London., The bill discloses 
a great amount of complexity and detail in the 
formalities, but the amount of expense is probably 
not greater than for a similar transaction in the city 
of New York, when superintended and certified by 
a first-rate attorney, and accompanied by official 
searches. In another case, where the value of the 
property transferred was £700, the solicitors’ charges 
were the same, but the office charges were only £3 
10s. 6d. The costs of taxation were not included in 
the above. statements, and it does not appear how 
much they were. The vendors also furnished the 
abstract of title, which saved about £5, 


a 


NOTES OF CASES. 


[* Leeds and County Banking Co. v. Beatson, 40 

Law Times Reports (N. 8.), 654, the Common 
Pleas Division decided that where the name of an 
individual member of a firm is used as a partner- 
ship name and such member issues or accepts and 
indorses bill and notes in that name, the burden is 
on the holder to show affirmatively that the paper 
was the paper of the firm and not upon the firm to 
show that it was the paper of the individual part- 
ner. The question is stated as follows in the 12th 
ed. of Byles on Bills, p. 48: ‘“‘If a man be at the 
same time a partner in two distinct firms, but each 
firm use the same style, and he draw a bill in the 
common name of both, it has been held that an in- 
dorsee may charge either firm at his election. But 
where the name of the firm is the same as the name 
of the individual, and the bill is drawn by the indi- 
vidual for his separate benefit, perhaps the firm is 
not pledged.” In Wintle v. Crowder, 1 C. & J. 316; 
Bayley, B., p. 318, draws a distinction between 
the case where a partnership name is pledged, and 
the case of Hx parte Bolitho, 1 Buck. 100, in which 
a joint and separate trade was carried on in the 
name of the same individual. In that case it was 
held that the firm was not liable unless it could be 
shown that the bill was drawn as a bill of the firm, 
and not as a bill of the individual only. On the 
other hand, in the case of Furze v. Sharwood, 2 Q. 
B. 417, where the defendants were trustees to carry 
on the business of an embarrassed firm, A. M. and 
K., in the name of M. alone, and they employed M. 
to carry on the business, it was held, under the par- 
ticular circumstances of the case, that the indorse- 
ments of certain bills by M. in his own name were 
prima facie the indorsements of the defendants, and 
that the onus of showing that the indorsements 
were made on account of the separate business and 
not on that of the trustees, which was the general 
and ostensible business, was on the defendants, 
The court, however, in that case lay stress upon the 
fact that the bills were discounted with persons who 
were in the habit of discounting for the firm who 
had assigned their effects to the defendants, and 
said that the cases cited, Hx parte Bolitho, 1 Buck. 
100, included, were not inconsistent with this view 
they took of the case under consideration; so that 
that case can hardly be regarded as laying down 





that in every case the onus is upon the defendants, 
where a bill is drawn by a person whose name is the 
same as that of the firm to which they belong, to 
show that the bill is not the bill of the firm, In 
Emly v. Lye, 15 East, 7, where one of two partners 
drew bills in his own name, which he procured to 
be discounted by a banker through the same agent 
who had procured the discount by the same banker 
of bills drawn in the name of the partnership, it 
was held that the banker had no remedy upon the 
bills so drawn, though the proceeds were carried to 
the partnership account, the money being advanced 
solely on the security of the persons whose names 
were on the bills by way of discount and not of loan 
to the partnership, although the bankers conceived 
at the time that all the bills were in fact drawn on 
the partnership account. In that case Lord Ellen- 
borough, C. J., said: ‘‘ Nothing passed from the 
defendants to induce the plaintiff to believe that it 
was a partnership concern, and to lend his money 
on that account.” Grove, J., adds: ‘‘At the time 
when the discount took place the partnership had 
made no contract with the discounter, who, there- 
fore, must be taken to have purchased the bills of 
the one partner only.” Le Blanc, J., says: ‘‘To 
charge the defendants on these bills they must ap- 
pear to have been drawn for and on account of the 
partnership;” and Bayley, J.: ‘‘ There was no con- 
tract between the parties at the time.” This case 
appears to show that where no credit is given to a 
partnership, on the face of the bill, the presumption 
of law must be that the individual signing the bill is 
the only person liable for it, in the absence.of ex- 
press proof of authority from his partners to bind 
the firm by bills given in his own name as well as of 
the particular bill, being, in fact, a bill signed for 
the purposes of the partnership. In this country it 
has long since been decided and uniformly held 
that where the name of one partner is identical with 
that of the firm, the burden of proof is upon the 
plaintiff to show that the bill is the paper of the 
firm and not of the individual partner. Parsons on 
Bills of Exchange, p. 131, so states the law, and it 
was so laid down by the Supreme Court of New 
York in Oliphant v. Matthews, 16 Barb. 610; and in 
National Bank v. Ingraham, 58 id. 290; and by 
Story, J., in U. 8. Bank v. Binney and others, 5 Ma- 
son, 183, who explains the law as follows: ‘‘ Where 
the contract is made in the name of the firm, it will 
prima facie bind the firm, unless it is ultra the busi- 
ness of the firm. Where the firm imports on its face 
a company, as A, B and Co., or A, B and C, there 
the contracts made by the partners in that name 
bind the firm, unless they are known to be beyond 
the scope and business of the firm. But where the 
business is carried on in the name of one or two 
partners, and his name alone is the name of the firm, 
it is necessary not only to prove the signature, but 
that it was used as the signature of the firm by a 
party authorized to use it on that occasion and for 
that purpose. In other words, it must be shown to 
be used for partnership objects, and as a partner- 
ship act.” See, also, Story on Partnership, §§ 106 
and 142, 
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THE ANIMAL KINGDOM IN COURT. 


T is a good while since under this title we under- 
took to review the rights and wrongs of the 
dumb animal creation in courts of law. That we 
had only skimmed over the surface is manifest from 
Mr. Rogers’ learned and amusing dissertation on 
dogs in this JournaL. We cannot now promise to 
do more than call attention to a few of the more 
curious and important adjudications on this sub- 
ject. For the following cat and cock cases we are 
indebted to our excellent contemporary The Irish 
Law Times. And first for the cock; a case arising 
in the Birmingham county court the present year: 


‘*The cock came before the court in this wise: 
Florence Walford, by her father and next friend, 
sued George Mathews to recover £5 damages, sus- 
stained by her in consequence of the defendant 
wrongfully and negligently keeping a savage and 
dangerous cock fowl, knowing it to be savage and 
dangerous and accustomed to injure mankind, 
whereby the plaintiff was pecked and injured. The 
judge (Mr. Motteram, Q. C.) protested he had 
never heard of such a case; the plaintiff's solicitor 
admitted that it was one of first impression; and 
the defendant’s solicitor announced that he had 
vainly spent three hours in endeavoring to find an 
authority in point. But, on the other hand, why, 
on principle, should not damages be recoverable if 
it could be shown that the cock fowl aforesaid had 
pecked and injured children before, that the defend- 
ant knew thereof, and yet, not having the fear of 
Mr. Motteram before his eyes, neglected to shut up 
the said savage and dangerous bird? The court 
confessed there was a good deal in this, and there- 
upon made a precedent, at an expense to the de- 
fendant of £1 compensation, and 16s. surgeon’s 
expenses.” 


This case calls for only two comments: first, on 
the candor of a judge who would admit that a case 
was unprecedented in his experience; and, second, 
on the candor of a lawyer who would confess that 
he had spent only three hours in searching for a 
precedent. 

But now, ‘silent be; it is the cat;” a case aris- 
ing in the sheriff court of Perth, in October, 1878: 


‘The cat figured in the case of Webb v. M’ Feat, 
22 Journ. of Jur. 669. There the claim was for £1, 
being loss and damage sustained by the pursuer in 
consequence of a cat, belonging to the defender, 
having killed a carrier-pigeon belonging to the pur- 
suer, in the neighborhood of his promises, it being 
claimed that the defender was ‘responsible in re- 
spect of the natural disposition or propensity of 
cats to kill birds, and the defender’s failure to 
keep the animal properly inclosed or secured. Said 
the sheriff: ‘There is no precise authority on the 
point. The pursuer had suffered a loss, but the de- 
fender has made no gain in consequence, and there- 
fore the principle of equity which forbids one to 
make profit by another’s loss has no place here, 
neither can the claim be sustained on mere owner- 
ship. There must be some culpa. Many accidents, 
some even fatal, arise from property, but there must 
be some evidence of culpa on the part of the pro- 

rietor to render him liable for the consequences. 
t was quite legitimate for the pursuer to keep a 
pigeon, but just as much so for the defender to keep 


, 





acat. The latter is more a domestic animal than 
the pursuer’s bird. But there are no obligations on 
the owner of a cat to restrain it to the house. The 
pursuer’s plea is that the natural instinct of the fe- 
line race is to prey upon birds as well as mice. So 
it was argued that the owner of a cat should prevent 
the possibility of its coming into contact with its fa- 
vorite sport. But it is equally true that the owner 
of a bird should exercise similar caution to prevent 
its coming within the range of a hostile race. If 
the defender’s cat had trespassed into the pursuer’s 
house or aviary where the bird was secured, there 
might be ground to find the owner of the cat liable 
for the consequences of its being at large. With 
parity of reason had the bird intruded itself on the 
territory of the cat and there been slain, there could 
have been no recourse, because the owner of the 
bird should have prevented its escape. In the pres- 
ent case it appears that both the quadruped and the 
winged animal were in trespass. Both were on neu- 
tral territory, being a green of a neighboring propri- 
etor. It was the duty of the pursuer to take the 
guardianship of his bird said to be so valuable, and 
therefore both owners are in equal blame, and the 
case must be viewed as arising from natural law, 
for which neither owner without culpa can be an- 
swerable. The defender having at first not sympa- 
thised with the loss of the pursuer, but rather put 
him at defiance, and forced him to prove that it was 
the defender’s cat who slew his bird, the defender 
will be assoilzied, but without costs.’ ” 


We regard both these: cases as sui generis, and as 
unique additions to our menagerie. 

By the way, the Times recently had a very ex- 
haustive and interesting article on ‘‘ Injuries by 
Rabbits.” 

The famous case of Crowhurst v. Amersham Burial 
Board, the case of the horse who was killed by crop- 
ping the yew tree leaves, we gave in full in volume 
18 of this JourRNAL, page 514, and we commented 
on it at page 25 of volume 19. The similar case of 
Firth vy. Bowling Iron Works, which was that of the 
cow who ate a fragment of a decayed wire fence, 
was reported at page 16 of volume 18. These cases 
exhibit a tender judicial solicitude for the domestic 
animal kingdom, and impose a severe rule of care in 
respect to planting trees and keeping up fences. 
The English judges evidently regard cows and 
horses as wards of court, incapable of self-govern- 
ment, whose interests must be carefully guarded 
from passive negligence of their neighbors as well 
as active ill-treatment from their masters. Mr. 
Bergh ought to grow fat on these two cases. They 
‘lay over” any thing he ever asked for, and we 
shall now expect to meet him examining all the 
burying-ground walls and wire-fences in the coun- 
try. Under the latter decision, if the wife of the 
occupant of a house should moult her old ‘‘hoop- 
skirt” and throw it into her next door neighbor’s 
back-yard, and the neighbor’s cow should browse on 
it and die in consequence, the husband would be 
liable, we suppose. 

We believe we have somewhere commented on 
Martie v. Ross, 124 Mass. 44, where a trespasser re- 
covered for injuries inflicted on him by a vicious 
castrated bull or stag owned by the defendant. The 
court set aside the verdict on other grounds, but 





THE ALBANY LAW JOURNAL. 


105 











they held ‘‘that though the intestate was in the 
defendant’s pasture without his consent, and there- 
fore was a trespasser at the time of the injury, yet 
the action may be maintined, if he was in the exer- 
cise of due care.” The court sustain this by cita- 
tions of cases where recoveries were had, although 
the plaintiff was driving on the wrong side of the 
road, or had unlawfully left his horse in a public 
street. This is probably the law, but it is an en- 
couragement to tramps and truant school boys. 

The case of the Congress Park buck will be found, 
as decided by the United States Supreme Court, re- 
ported in full in volume 19 of this JouRNAL, at 
page 413. The buck in question was kept by the 
proprietors of Congress Spring at Saratoga in the 
park on their premises, and was allowed with other 
deer to run at large there. Placards were posted 
warning visitors against meddling with the animals. 
The proof showed that the buck was especially dan- 
gerous in the fall. The plaintiff was a lady, who, 
after her morning drink at the spring, took her ac- 
customed walk in the park, and was attacked and 
gored by the buck, without any provocation or fa- 
miliarity on her part. She sued for that injury, and 
a verdict in her favor was sustained. The court hold 
that the proprietors of wild and savage animals al- 
low them to run loose at their peril, notwithstand- 
ing their own belief that no injury will accrue, and 
the fact that one has ever happened. 

Linnehan. v. Sampson, Massachusetts Supreme 
Court, Nov. 1878, was somewhat similar to the last 
ease. The plaintiff was walking for pleasure on 
Sunday in a city street, when hearing cries for help, 
on turning a corner he saw a man on his back in 
the roadway, holding a bull by a rope attached to a 
ring in his nose, the bull attempting to gore him. 
The plaintiff went near the bull, but did not at- 
tempt to assist the man, and the bull rushed upon 
and gored the plaintiff. There was no special evi- 
dence that the bull was dangerous. There was 
proof that the owner of the bull had that same day 
forbidden his servant, the person who was leading 
the bull, from taking the bull out on that day in 
that manner, telling him that perhaps toward eve- 
ning they would take him out attached toa team 
and wagon, in their accustomed manner. There was 
a verdict for the plaintiff, and this was sustained. 
The court held that there was sufficient proof of the 
servant’s negligence and of the master’s knowledge 
of the bull’s viciousness; and that the plaintiff's 
conduct was not in itself negligent. The question 
of the plaintiff’s being illegally in the highway on 
Sunday was waived. 

Even the hog has rights, that is to say when it 
has a pedigree. In the recent English nisi prius 
case of Part v. The Great Western Railway Company, 
the plaintiff claimed compensation for the loss of a 
“‘nedigree sow;” intrusted to the defendant for 
compensation. Under the contract of carriage the 
defendant was liable only for willful neglect, the 
tarriage being otherwise at owner’s risk. The dis- 
tance of the carriage was 145 miles, occupying 37 
hours; the time was excessively hot; the carrier 
neither fed nor watered the sow, although it was in 





a wicker basket and its sufferings were plainly visi- 
ble. The defendant’s witnesses testified that their 
custom was to ‘‘feed cattle, sheep, and horses, any 
thing that will eat hay; but not pigs.” But the 
judge was no Jew, and had a tenderness for the de- 
spised and proscribed animal, and delivered himself 
thus: ‘‘But the willful misconduct which, it ap- 
pears to me, is fairly chargeable upon them is that, 
through this lengthened detention in the scorching 
heat of a July sun, the poor animal, though in a 
crate that was readily accessible and perfectly open 
to sight, and though servant after servant saw it 
from time to time on the second day, and saw its 
distressed condition, was suffered to remain without 
even a drop of water until about 6:47, when the 
train was about to start on the last stage of the 
journey from Watford to St. Albans, and then, too 
late unfortunately to save it from death by exhaus- 
tion, a draught of water was offered to it, but the 
wretched creature, though still alive, was unable to 
touch it, and immediately afterward it died.” 
The plaintiff had judgment for about £20, as the 
sow was of ‘‘high degree” and the contingent an- 
cestress of a line of princely pigs. 

The Vermont statute permits any one to kill a dog 
‘¢running at large off the premises of the owner or 
keeper,” without a collar with the owner’s name on 
it. In Wright v. Clark, 50 Vt. 130, a fox hound, 
kept for the chase, and chained when not in pur- 
suit of game, was chasing a fox with his owner and 
one Stone, and while at some distance from his 
owner but near and in full view of Stone, was killed 
It was held 


by defendant in shooting at the fox. 
that the shooting was wrongful, although, as claimed 
by the defendant, accidental, and that the defend- 
ant was liable for the value of the dog. The court 
spoke thus in praise of dogs: ‘‘The dog is the most 
tractable of animals, and yields most readily to re- 


straint other than physical. The voice and look of 
his master are often more potent to restrain him 
than cord or chain. He is often trained so that at 
his master’s command he will remain by and guard 
his property for a whole day in the absence of his 
master, or go out of sight and miles away and gather 
in his flocks and herds. Different species have spe- 
cial instincts which render them particularly sus- 
ceptible to training and restraint in certain direc- 
tions. The trained hound, when pursuing the fox 
or deer with or at his master’s bidding, is no more 
‘strolling without restraint,’ or ‘wandering, roving, 
or rambling at will,’ than a boy while going on an 
errand at his master’s command. Either, when out 
of sight and hearing of the master, have it in their 
power to ‘stroll without restraint,’ or rove at will; 
but neither do so, so long as they continuously and 
vigorously pursue the thing commanded. Hence 
the fact that the dog when shot was out of sight 
and hearing of his master, is not determinative of 
whether he was ‘running at large.’ If the plain- 
tiff’s testimony gained credit, when shot the dog 
was in hot pursuit of the fox in obedience to the 
command of the plaintiff, with all his instincts urg- 
ing him thereto, as each bound brought him nearer 
and nearer the coveted prize. Wedo not think 
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such a dog, thus running, is, within the meaning of 
the statute, running at large.” It seems that the 
jury wishing to express the idea that the shooting 
was unintentional, and being doubtful as to the 
proper word to convey that idea, sent out for Web- 
ster’s unabridged dictionary, which they consulted, 
and from which they selected the word ‘‘ wanton,” 
returning ‘‘that the shooting of the dog was a 
wanton act.” But the court thought this no ground 
for setting aside the verdict, under the circum- 
stances, the shooting being voluntary and the de- 
fendant liable for bringing down the wrong game. 
The verdict was only $13.60. In Zhompson v. 
Corpstein, 52 Cal. 653, it was held that cattle driven 
along a road in charge of a herder, and which in 
passing casually crop the grass at the roadside, are 
not “astray” or ‘‘ running at large.” By the way, 
the Zulus have a striking proverb about dogs, upon 
which the courts seem sometimes to act: ‘‘ Behind 
the dog it is dog; before the dog it is Mr, Dog.” 


- 
A PLEA FOR THE NON-POLITICAL LAWYER. 


BY IRVING BROWNE. 


GREAT deal is said in these days about the “ de- 

generacy of the bar.”” There isa vague sort of popu- 
lar notion prevalent that somehow the bar is much less 
remarkable for morality and wisdom than it used to 
be, and that its influence is waning. Much of this 
opinion is derived from newspapers, which I some- 
times suspect are edited by unsuccessful and disap- 
pointed lawyers, who are striving to thrust us lawyers 
from warm beds in order themselves to creep in. A 
good deal of it comes from men engaged in trade, the 
maxims of which, it is feared, are not always quite 
consonant with the golden rule. It is not my purpose 
to discuss or combat these opinions. Whether they 
are well or ill grounded, one thing remains incontro- 
vertible — that the standard of honor in our profession 
isas high as ever, and as much above the standard of 
commercial integrity as Mount Zion is above the Val- 
ley of Hinnom. I will venture the assertion, also, 
that our profession to-day contains more learning and 
integrity than ever before. Whether there is as much 
in proportion to our numbers as there was in former 
years, I will not undertake to say, and I will not fall 
out with him who asserts that there is not. Leaving out 
of view Adam’s sin of disobedience, there must have 
been a greater proportion of purity in the world when 
there were but two inhabitants in it than at present, 
and possibly vice has gained on the census in the long 
run. It is simply my purpose to inquire whether 
there is any peculiar cause of demoralization in our 
ranks. In doing this I will endeavor not to be long, 
vague, or dull. Especially shall I endeavor not to be 
vague, for vagueness is the besetting fault of most 
occasions like the present. The author of ‘The New 
Republic’ observes: ‘The habit of thought in a cler- 
gyman may be so strong and uurestrained as to lead 
him to speak his whole conclusions out, and so get de- 
prived of his living; or on the other hand it may be so 
weak and undeveloped, that he comes to no conclu- 
sions at all, and so dies in a curacy; the mean between 
these two extremes being what is called vagueness, 
or the absence of any well-defined opinions.’ Now I 
would rather speak my mind and lose my living, than 
hold my peace and die ina curacy. And I am 
aware that what I am about to say will not be conson- 
ant with the opinions, or at least the practice of alarge 
number, if not a majority of my hearers; but as law- 
yers are accustomed to take as well as to give punish- 
ment, that circumstance will not deter me. 





I have entitled this paper ‘A Plea for the Non-Polit- 
ical Lawyer.’ My proposition is, that lawyers are no- 
toriously addicted to politics, and that, until a com- 
paratively recent period, nearly a monopoly of political 
honors has been accorded tous. Asa text isa good 
thing, especially when well stuck to, I have invented 
one as follows: Law may help a politician, but politics 
cannot help a lawyer. 

It is all very well for a man to ‘ switch off’ from law 
into politics, but there is no use in his trying to run on 
both tracks at once. The profession of politics —or 
to give it a better name — of statesmanship, is a high, 
honorable, and necessary calling; but fitly to pursue 
and fully to enjoy it requires peculiar gifts, special 
training, and exclusive attention. The world’s great- 
est statesmen are not and never have been practical 
lawyers, although some of them have enjoyed a legal 
education; and those who have commenced lawyers, 
have generally abandoned the profession at an early 
period. I am very proud of my profession, but I 
must confess that the bigotry and stupidity of au 
Eldon and an Ellenborough, and the commonplace- 
ness of an Erskine and a Scarlet, in legislation, have 
rarely been offset by the humanity and wisdom of a 
Romilly and a Brougham. The mistake our profession 
makes is not so much in abandoning law for politics, 
asin striving to engraft the one onthe other. The 
trees are uncongenial, and the graft is barren. ‘No 
man can serve two masters,’ says the highest author- 
ity, and the result of such an attempt is familiar. Let 
us, therefore, draw a broad distinction between states- 
manship as a profession, and the mere getting of office 
as an adjunct to the profession of law. 

Now, to view this matter in its most ignoble and 
earthiest aspect, the pecuniary —it must be conceded 
that one rarely attains office without spending money 
to get it, and frequently more than it returns him. 
And what a singular passion of human nature, this 
yearning to pay a thousand dollars out of one’s own 
pocket, for the possible chance of getting five hundred 
out of the public purse! Who would think of giving 
a thousand dollars for a five hundred dollar horse? 
What pecuniary sacrifices a very reasonable man will 
make just to be able to say he has got an office! How 
meekly he will yield himself a prey to party assessors, 
subscription beggars, and ticket sellers! Surely there 
must be some pleasure in the mere pursuit of office, 
even if unsuccessful, to compensate for such sacrifices, 
just as the excitement of gaming reconciles the hard- 
ened gambler to losing. ‘’Tis better to have run and 
lost, than never to have run at all,’ is the motto of the 
defeated office-seeker. Then probably there is some 
comfort in the prospect of beating that other fellow! 
A right-minded lawyer never takes any pleasure in 
the reflection that he has overcome his antagonist in 
the contests of the forum; we are too magnanimous 
for that; it is our cause and its success alone that we 
take pride in; and so after having unhorsed our adver- 
sary,we lend him a hand, help him up, offer hima plac- 
atory cigar, and sometimes, I fear, ask him around 
the corner tu ‘take something.’ But even a lawyer 
never feels these generous sentiments toward a politi- 
cal opponent whom he has overthrown; there is always 
a grain of triumph on the one side and of bitterness 
on the other, which it were worth money to be rid of 
rather than to get. For my part I had rather be 
friend with the “learned counsel on the other side,” 
than alderman, or member of assembly, to say the 
least. Add to the direct pecuniary sacrifices that 
one must generally make in the chase for office, the 
indirect losses consequent on inattention to busi- 
ness and diminution of patronage, and it is evident 
that one pays dearly for official promotion. To make 
a successful ‘run,’ the contestants literally have to 
strip themselves, and not at all in the manner pre- 
scribed by the apostle for the Christian race. Now, ifa 
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man is poor he certainly cannot afford this, and if he is 
rich the community really cannot afford it, for money 
spent in office-getting, like Judas’ blood-money in the 
legend, brings a curse upon every man who takes it. I 
do not mean to treat the subject misanthropically, but 
is it not true that many a young lawyer lays the foun- 
dation of his pecuniary, social, professional, and moral 
ruin by paying a thousand dollars for a five hundred 
dollar office? The immorality of spending money in 
politics is even worse than its waste and extravagance. 
If a man has a right to throw away his money, he has 
no right to corrupt himself and his neighbors by pur- 
chasing office for himself. 

Another objection to alawyer’s mixing much in pol- 
itics is the personal cringing and humiliation, involv- 
ing something of falsehood which it seems to necessi- 
tate. The arts of the candidate have been the theme 
of satire from the earliest times of literature. In 
nothing has it been made more apparent that human 
nature is the same in allages. The white robe of the 
candidate in ancient Rome, and the bad hat and rough 
boots of the office-seeker in modern America, cover 
just the same hypocrisy, subserviency and unscrupu- 
lousness. Courting the favor of the great is despicable 
enough, but soliciting the suffrages of the mean is in- 
finitely lower. The world wonders at the spectacle of 
Dr. Johnson waiting in Chesterfield’s ante-room; at 
the obsequiousness and gross flattery of Dryden’s 
dedications to his patrons; at the fawning loyalty of 
the modern Englishman to the reigning or prospective 
sovereign; but how much meaner than these is the 
toadyism of the American office-seeker of to-day to- 
ward the hydra-headed mob whom he would disdain 
to court or fear under other circumstances! When I 
see a clever young lawyer, who has the itch for office, 
spending his days and nights in this sort of courtship, 
affecting habits uncongenial to his tastes and educa- 
tion, beaming benevolently on strange associates, 
promising all sorts of things to all sorts of people with 
utter recklessness, submitting to insolent encroach- 
ments on his personal dignity and household privacy, 
I say to myself, how small a compensation will he get 
for so much self-abasement! Verily, office-hunting 
makes a man acquainted with strange bed-fellows. 

Again, note the apparent demoralization which can- 
didacy works in most, even the best men. One very 
good test of this matter is to inquire, for example, 
whether it ever improved a man’s chances of success 
in politics to announce that be was a member of the 
church or a total abstainer from alcoholic drinks, or 
that he never swore profanely, or played cards, or fre- 
quented horse-races. Indeed, one of the stock argu- 
ments against the entrance of women on the domain 
of politics, is the fearthat her pure nature will be 
shocked or corrupted by its coarseness and vice. I 
wish some one could explain to me why it seems nec- 
essary, for one who seeks office, to drink more than is 
good for him; to pretend to have forgotten what the 
inside of a church is made of; to garnish his speech 
with strange oaths—in short, to transform himself 
from a passable gentleman, temporarily, at least, into 
avery successful loafer. Even in pretty good society 
you will see a look of incredulity when any one is 
spoken of as a ‘‘ Christian statesman,” as if statecraft 
and the highest equity were. incompatible. While 
there have been a few men in political life who have 
adhered to the principle of personal morality, we gen- 
erally find that the man who can carry off the most 
bad whisky, play the sharpest game of poker, tell the 
broadest story, and spend the most money on the 
worst classes, is the surest to go to Congress. This 
may sound like exaggeration to some. I know that 
when I was a boy I supposed all congressmen were good 
and great; but one day I saw one of the greatest 
statesmen and lawyers that the world ever knew, quite 
intoxicated in a railroad car; and afterward I made 





visits to Washington; and I came to the conclusion 
that a majority of the congressmen are neither good 
nor great, and I have since found vo occasion to mod- 
ify that opinion. Now whether politics demoralize 
these men, or they demoralize politics, or both, is pos- 
sibly an insoluble problem; but at all events I conclude 
that_it is safer for a lawyer who loves his profession, 
and expects it to honor him, to leave politics to some 
one else. I read the other day that there are only three 
lawyers in the Auburn prison, and it made me feel 
quite happy; but I confess that I derive no such sensa- 
tion from a knowledge of the enormous preponder- 
ance of lawyers in Congress or our State legislatures. 

Ihave thus endeavored very briefly to point out how 
the ordinary pursuit of politics by the average lawyer 
is fraught to him with pecuniary, personal, and moral 
deterioration. 

But I must now anticipate the inevitable inquiries, 
does not every man owe it to his country to take an 
interest in politics? ought not every good citizen to 
attend primary meetings? is not much of the political 
demoralization of which you complain due to the vol- 
untary withdrawal of good men from any attention to 
such affairs? and, especially, are there not certain 
offices which none but lawyers can successfully fill? 
To which I respond, certainly every citizen ought to 
vote; ought to attend primary meetings, unless it is 
his primary object to get himself nominated; ought 
not to refuse office when offered and he can afford to 
take it; and lawyers should not disdain to be district 
attorneys, surrogates, and, especially, chief justices; 
but, nevertheless, always upon this condition, that po- 
litical preferment shall be the seeker, and not the 
sought. My belief is that if a lawyer so much de- 
serves office as to justify the relinquishment of his 
profession, the office will be apt to seek him sooner or 
later. ‘Seek first the kingdom of heaven, and all 
these things shall be added unto you,” if they are good 
for you. 

It is said that the old time monopoly of [political 
honors that was the property of our profession is 
passing away from us; that men of trade are usurping 
our places; especially, that the great fourth estate, the 
editorial profession, the product of this quarter of a 
century, bids fair to snatch the laurel from our brows. 
Well, be it so; for oneI am content. It will be better 
for law and for politics. Better for law, because we 
shall become better lawyers; better for politics, which 
needs an infusion of new habits of thought, and prac- 
tical wisdom on questions of trade and finance. The 
truth is, we know so much, that we are too apt to 
think we “ know it all.’’ For interested reasons I am 
not going to say any thing against the editors. Indeed, 
I feel bound in candor to confess that in the last twen- 
ty-five years they have made a great advance in culture, 
intelligence and influence. They deserve their suc- 
cesses. But it is much better to be a good lawyer than 
an average politician or a commonplace statesman; 
better a good judge than a poor president. Almost 
any man can become a good lawyer if he will eschew 
politics, and its kindred vices of laziness and tippling. 
Let no man imagine that there are not still the great- 
est possibilities of usefulness, happiness, and renown 
in our profession. Suppose an ordinary Congress or 
Legislature should go on a steamboat excursion, and 
should all perish by an accident; doubtless the catas- 
trophe would excite greater comment in the newspa- 
pers, but would society sustain a greater loss than if 
the pleasure seekers had chanced to be lawyers— for 
instance, the highly respectable assemblage now before 
me? Our profession yields in dignity, in usefulness, 
and in influence to none. Nay, I hesitate not to aver 
that the occupation of the Jawyer, next to that of the 
clergyman, is the noblest on earth. To ascertain and 
enforce a legal principle is grander and more useful 
than to discover a planet. True, the seeking is often 





108 


THE ALBANY LAW JOURNAL. 





—_______———— 


.) 





in dirty places, like that of pearls in mud. But the 
ministry of the divine Master was among the wretched, 
the lowly, and abandoned. Why should we relinquish 
the delights and abandon the rewards of such a life, to 
run after the strange gods of politics, trickery, fraud, 
falsehood, selfishness, subserviency, disappointment, 
and bitterness of soul? Why forsake Eden for Sahara 
which has but an occasional oasis? If one wants to 
think as meanly as possible of human nature and of 
himself, let him turn politician. If worldly occupa- 
tions can enter into our life beyond the grave, which, 
think you, would be the fitter for eternity — that of 
the lawyer or that of the politician? I grant that for 
the spheres which Dante first visited, the latter would 
be the appropriate, but not for the other. 

The lawyer should not grow restive and disappointed 
because the world does not hear of him. No matter if it 
never does. That is not the true object of living. But 
while be is engaged in the faithful ministry of his pro- 
fession, he may experience its blessings in unantici- 
pated ways, its honors in unexpected moments. 

“ As great Pythagoras, of yore, 

Standing beside the blacksmith’s door 
Hearing the hammers as they smote 

The anvil with a different note, 

Caught from the varying tones that hung, 
Vibrant on every iron tongue, 

The secret of the sounding wire, 

And formed the seven-chorded lyre.” 


THE INVIOLABILITY OF TELEGRAMS. 


BY GROSVENOR P. LOWREY. 


Mr. President —The subject suggested to me by the 
chairman of the Committee of Arrangements for this 
paper, is ‘“‘ Telegrams, their inviolability against dis- 
closure, subpoena and search warrant.” 

One of the novelties of correspondence by telegraph 
is the employment of an agent with whom the original 
writing is openly left, instead of being delivered un- 
der seal to the correspondent. This has given rise to 
questions of interest, and among others whether such 
correspondence is entitled to that immunity from 
forced exposure which is accorded to postal corre- 
spondence, and to the well-defined class of privileged 
communications. Since the citizen who desires to 
avail of this method is, by the nature of the business, 
compelled to repose a confidence in the agent which he 
would otherwise withhold, there is a natural repug- 
nance to forcing from this custodian of personal, busi- 
ness or political secrets, a betrayal of what has been 
confided to him, not from choice, but necessity. The 
sacredness of the confidence is recognized by statutes 
prescribing penalties for a voluntary betrayal—a se- 
curity which the law has not given to those ordinary 
communications between private parties, from which 
analogies are drawn supposed to justify the applica- 
tion of the subpoena duces tecum to telegrams. 

During the period in which the law affecting them 
has been in process of adaptation from the law of evi- 
dence upon analogous topics, a disposition has been 
shown to apply to telegrams some of the considera- 
tions of public policy which impute sanctity to a let- 
ter confided to the post-office, and to demand the same 
protection to the same communication when confided 
to this quasi public agency, which holds a power over 
men’s affairs through its possession of their secrets, 
exceeding that which any government obtains through 
the mere physical custody of sealed letters. 

The telegraph companies have an interest to enhance 
the public confidence in the safety of communications 
intrusted to them, by resisting compulsory production 
of messages. When to this is added a natural indig- 
nation at the arbitrary methods sometimes adopted 
by legislative inquisitions for fishing and speculative 
explorations through their offices, it is not surprising 





that they have strenuously endeavored to establish 
some ground either of entire exemption from, or of 
regulation of, the control over the contents of their 
files asserted by courts and legislative bodies. These 
ideas have had support in some respectable places 
where neither the interest nor feelings of the tele- 
grapher can be supposed to have influence. Judge 
Cooley, in his work upon “Constitutional Limita- 
tions,’’ says: ‘‘The case (referring to State v. Litch- 
field, 58 Me. 267) is treated as if no other considera- 
tions were involved than those which arise in the or- 
dinary case of a voluntary disclosure by one private 
person to another, without necessity. Such, however, 
is not the nature of the communication made to the 
operator of the telegraph. That instrument is used as 
a means of correspondence, and as a valuable, and in 
many cases an indispensable, substitute for the postal 
facilities; and the communication is made, not be- 
cause the party desires to put the operator into pos- 
session of facts, but because transmission without it is 
impossible. It is not voluntary in any other sense than 
this, that the party makes it, rather than deprive him- 
self of the benefits of this great invention and 
improvement. The reasons of a public nature for 
maintaining the secrecy of telegraphic communica- 
tions are the same with those which ‘ protect corre- 
spondence by mail; and though the operator is not a 
public officer, that circumstance appears to us imma- 
terial. He fulfills an important public function, and 
the propriety of his preserving inviolable secrecy in 
regard to communications is so obvious, that it is com- 
mon to provide statutory penalties for disclosures. 

“If on grounds of public policy the operator should 
not involuntarily disclose, why do not the same consid- 
erations forbid the courts compelling him to do so? 
Or, if it be proper to make him testify to the cor- 
respondence by telegraph, what good reason can be 
given why the postmaster should not*be made subject 
to the process of subpoena for a like purpose, and com- 
pelled to bring the correspondence which passes 
through his hands into court and open it for the pur- 
pose of evidence?”’ 

* We should suppose, were it not for the opinions to 
the contrary by tribunals so eminent, that the public 
could not be entitied to a man’s private correspond- 
ence, whether obtainable by seizing it in the mails, or 
by compelling the operator of the telegraph to tes- 
tify to it, or by requiring his servants to take from his 
desks his private letters and journals, and bring them 
into court on subpoena duces tecwm. Any such com- 
pulsory process to obtain it seems a most arbitrary 
and unjustifiable seizure of private papers; such an 
‘unreasonable seizure’ as is directly condemned by the 
Constitution. In England, the Secretary of State 
sometimes issues his warrant for opening a particular 
letter where he is possessed of such facts as he is satis- 
fied would justify him with the public; but no Ameri- 
can officer or body possesses such authority, and its 
usurpation should not be tolerated.’’ Cooley on Con- 
stitutional Limitations, *306, 307, citing May’s Consti- 
tutional History, ch. 11; Todd’s Parliamentary Gov- 
ernment, vol. 1, p. 272; Broom’s Constitutional Laws, 
615. 

In the case of Turner, a witness called upon the in- 
vestigation in 1877, in the Senate of the United States, 
of alleged election frauds in Oregon, the question was 
whether the Senate should compel the witness to dis- 
close the contents of a dispatch. The debate was par- 
ticipated in by the lawyers of both parties, who appear 
to have been fairly divided in opinion without reference 
to party relations, and to have been generally agreed 
upon the proposition that the Senate, while prosecuting 
public inquiries of a quasi judicial character, might 
do whatever a court of law might or ought to do; but 
they were divided as to whether any thing should be 
done in the particular case, and in the absence of a 
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general law. Mr. Bayard, although opposed to laws 
made for the occasion, desired the truth to be known, 
and favored compelling the witness to answer, al- 
thpugh the question was put by a committee politically 
hostile to that Senator, and for purposes apparently 
hostile to the party with which he was associated. 
Mr. Conkling, whose argument gave most evidence of 
study and reflection, although interested politically in 
supporting the investigation then on foot, believed 
that an abuse of power was involved, and thaf a prece- 
dent dangerous to private rights would result. Mr. 
Sherman knew of no objection to calling out these 
particular telegrams; but thought there ought to be 
a law defining the nature of the testimony which may 
be brought out, the limits within which it can be 
called for, and the circumstances or foundation which 
should be laid before the telegrams should be pro- 
duced. 

The cours of law have generally rejected the con- 
siderations above referred to as drawn from public 
policy or sentiment, and, declining to regard the novel 
and special characteristics of the business as intro- 
ducing any valid new ground of judgment, have lim- 
ited their inquiries to whether a telegram, as a means 
of evidence, is distinguishable from other writings 
found in the possession of persons subject to the ser- 
vice of a subpeena duces tecum; and it may now be con- 
sidered as no longer open to question in the courts, 
that a telegram which is otherwise competent by the 
miles of evidence, is liable like other writings to dis- 
covery by lawful process in aid of a regular judicial 
inquiry. Inces. Case, 204 L. T. (N. 8.) 421; National 
Bank v. Same, 7 W. Va. 544; State v. Litchfield, 58 Me. 
267-270; Henisler v. Freedman, 2 Pars. Select Cas. 274; 
Inre Waddell, B. Jurist (N. S.), 181. 

The question, therefore, has changed from one of 
substance to one of procedure, and is likely to be in 
all future cases: Whether the formalities which pro- 
tect private rights are properly observed in the method 
adopted to discover the existence of telegrams or to 
bring them into court. A case of special interest in 
this view was United States v. Babcock, 3 Dill. 568, in 
which the telegraph company objected to the sweep- 
ing character of a subpoena, requiring them to search 
their files for dispatches not shown by proof ever to 
have had existence. The petition was for a writ com- 
manding the company to bring into court all the 
copies of telegrams received at certaiu offices by and 
from persons named, and without any sufficient state- 
ment, that such messages had been sent. The com- 
pany asked for the revocation of an order already 
granted as being improvident; and because it put 
them to a speculative search for evidence to make out 
the case of one of the parties. The court, however, 
found the petition without these allegations sufficient 
to put the company upon a search; saying, it is very 
easy for the company, if it is not in possession of the 
papers, to come here and say, ‘‘ We have no such pa- 
pers.” It might perhaps be thought not only that this 
was a begging of the question, whether it is really easy, 
otherwise than by expending all the time and labor 
requisite to answer a good subpoena, for a telegraph 
company to say whether amoung months, and perhaps 
years, of accumulated correspondence, it possesses 
certain messages, but also a disregard of the question 
whether the party who requires another to ‘‘ search ”’ 
for his benefit should show by proof reasonable ground 
for believing that the thing to be searched for may be 
found. : 

The hardship of these enforced searches has been 
chiefly felt by the telegraph companies, however, in 
the cases of legislative investigation,, where, unre- 
strained by the formalities which are usually respected 
in courts of law, and urged by the demands of party 
or personal interest, this power has been exerted free 
from the restriction or conditions which alone make 





its exercise endurable. During the impeachment trial 
of President Johnson, a committee of ‘the House of 
Representatives sought to supply itself with evidence, 
the existence of which it could only conjecture, by, 
virtually, a wholesale demand upon the telegraph 
offices for whatever they contained. 

In the exciting political times following the last 
presidential election, the legislative majorities of the 
respective houses of Congress made conflicting aid 
sweeping demands upow the companies for a search 
through their files, and a production of messages at ‘ 
Washington, which it was at one time said would re- 
quire several cars for their transportation. 

The union of the telegraph and post-office in Eng- 
land destroyed strict similarity between cases arising 
there arid here in respects which may by some be.re- 

“garded as essential; but there remains sufficient 
analogy to justify reference to two recent cases re- 
ported in 2 O’Malley and Hardcastle (Mlection Peti- 
tion Reports), pp. 72, 73, 110. These were petitions 
containing allegations of-bribery in a parliamentary 
election. 

Mr. Justice Grove said in the Tawnton case, that the 
matter was one involving a great deal of difficulty on 
public grounds; and that, in any case before the tele- 
grams were produced, there should be something lim- 
iting the examination. The petitioner desired to look 
at any telegrams to and from persons named in the 
petition; and the subpoena had required the telegraph 
official to bring into court all messages sent to and 
from the town of Taunton, within certain periods 
named. In the Stroud case, the petition named the 
sender and receiver, as well as the dates between 
which inspection was desired. Baron Bramwell, after 
stating that he had consulted with Judges Grove and 
Mellor, said: ‘I have a strong impression that these 
documents are in the custody of her majesty, and that 
you have no right to bring them here any more than 
a banker’s clerk has a right to bring his master’s led- 
ger.”’ 

He declined to order thé production, more espe- 
cially, as he said: ‘‘ because I really think that for the 
public good there ought to be no such power of com- 
pelling the production of such documents. It is the 
necessary consequence that persons who correspond by 
telegraph are obliged to repose confidence in the crown ; 
and I believe it will be for the public good if it is 
found that that is confidence that the crown cannot be 
compelled to violate. Inconvenience might arise in 
many cases. It might arise in the case of a confiden- 
tial communication between attorney and client, or~ 
husband and wife; therefore, we must look to the gen- 
eral principle. I strongly incline to the opinion that 
it is good for the community that the necessary con- 
fidence of a sender of a telegram in the post-office 
should not be violated.”’ 

The most notable case here involving the right or 
propriety of unlimited searches in aid of legislative 
investigations, is that of Barnes, a local telegraph 
manager at New Orleans, before the House of Repre- 
sentatives, during the period in 1877 immediately pre- 
ceding the Electoral Commission. The recusant wit- 
ness was at the bar of the Housé charged with con- 
tempt of its authority, in refusing to produce tele- 
grams before an investigating committee. He had 
been told by the chairman of the committee that they 
required only campaign messages; he had declined the ° 
critical duty of distinguishing campaign from other 
messages; had objected that the search would involve 
much labor and expense, for which he was not pro- 
vided with funds or clerks; and had declined to allow 
clerks of the committee to examine his files. His 
sworn answer denied knowledge that messages had 
been sent or received by the persons named, he having 
never to his recollection seen any such messages; and 
objected that, considering the nature of his office, the 
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legal possession and control of messages rested in him 
ouly as a subordinate employee, and suggested that 
the superior officers of the company alone could re- 
move its files without being guilty of a breach of duty 
and actual trespass. He cited the decision of Lord 
Kenyon in Miles v. Dawson, 1 Esp. 405; Baleson v. 
Hartsink, 4 id. 48; Austin v. Evans, 2 Man. & Gr. 430; 
Attorney-General v. Wilson, 9 Sim. 529; Crowther v. 
Appleby, L: R., 9 C. P. 23, 30, and many other cases, in- 
cluding the matter of opening letters in the London 
‘post-office, reported in the Law Journal, vol. 33, 1845, 


He set up various technical objections to the paper 
served upon him as a subpoena, and urged that a judi- 
cial or other subpoena, couched in such sweeping 
terms, was in effect a general warrant within the pro- 
hibition of the 4th amendment of the Constitution of 
the United States, and repugnant to the great princi- 
ples of persoyal liberty and private right, established 
for all freemen of the Anglo-Saxon race, by the judg- 
ments of Lord Camden on Wilkes’ case, and the case 
of Entick v. Carrington ; and that similar proceedings 
have been often condemned in the courts of law, as 
attempts to abuse the administration of justice by 
turning a subpoena into a bill of discovery. 

He cifed a statute of the State of Louisiana, as fol- 
lows: ‘‘ Any operator, clerk, director, messenger, or 
other person in the employ of any telegraph company, 
having an office or station in this State, who shall re- 
veal, make use of, or make public any dispatch or mes- 
sage shall, on conviction, be fined not less than fifty 
dollars, nor more than one thousand dollars, and for 
the second offense shall be imprisoned,’’ and urged 
that whatever might be the power of a court of Louisi- 
ana, to absolve him from these penalties, it was not in 
the power of one of the houses of Congress so to do, 
unless there existed in that house a power to nullify or 
suspend the statute of a State; that no power exists 
in the Congress of the United States, even when act- 
ing formally by enactment, much less in either house 
acting alone and indirectly, to abrogate, suspend, or 
qualify the operation of a State statute, or to give any 
dispensation or indulgence for a violation of the 
same, or to restrain any court from entertaining, or any 
private person or public official of the State from pro- 
moting, prosecutions for such violations. 

He protested that there was no analogy between the 
enforced production of such messages under the sub- 
poena of a court of law, and such enforced production 
under the subpoena of the house. That fhe house, 
though a part of the supreme Jaw making power of the 
land, when acting as a branch of Congress upon sub- 
jects confided to it by the Constitution, is alien to the 
administration of justice in the State touching such 
matters as crimes and misdemeanors under State 
statutes, and as powerless to intervene therein as 
would be the State government of another State. 
That if a State court of the State of Louisiana may 
interpret the statute in question, so as to justify a tele- 
graph mauager in revealing a dispatch, thus establish- 
ing an interpretation of that law binding upon all 
courts and persons, this is because the people of Louisi- 
ana have delegated to their State courts that power of 
interpretation; but that the people of that State have 
not confided to the House of Representatives this or 
any similar power. That if it is within the power of 
Congress, or a branch thereof, directly or indirectly, 
to abrogate or authorize the violation of one law of one 
State by one citizen, it has like power in respect to all 
the laws of all States, and all the citizens thereof. 
That the successful assertion of this power would 
effectually break down all limits between Federal and 
State jurisdiction, and, in cases not possible now to be 
foreseen, might be used so as entirely to destroy the 

“powers of the State over matters of purely domestic 
concern. 





After several days’ consideration of this answer, the 
judiciary committee of the house reported, negatiy- 
ing all these grounds of protest, and asserting broadly 
an unlimited power in this house, through a com- 
mittee, or otherwise, to require Mr. Barnes to search 
his files, and produce their contents whenever re- 
quired. 

The paper served upon Mr. Karnes was not recogni- 
zable by any lawyer as a subpoena duces tecwm, being 
in fact tlie mandate of the speaker to the sergeant-at- 
arms, directing him to summon Mr. Barnes and make 
return of his action. The judiciary committee 
thought, however, that as Barnes did not know that 
it was not a subpoena until he was so advised by coun- 
sel, it was a good enough subpoena to justify com- 
mitting him to close custody for contempt, which was 
accordingly done. 

It is doubtful whether every member of that com- 
mittee would not in a similar case arisinggin his pri- 
vate practice have felt justified to quote the. strong 
language of Lord Camden, in Entick v. Carrington, that 
to “enter a man’s house by virtue of a nameless war- 
rant, jn order to procure evidence, is worse than the 
Spanish inquisition; a law under which no English- 
man would like to live an hour.”’ 

Thus it appears that telegrams, while in every State 
protected by penal statutes against voluntary disclos- 
ure, are subject to the same disclosure under judicial 
authority as other evidence, and are without any pro- 
tection against a search warrant in the form of the 
subpoena duces tecuwm; except such as may be found 
in the consciences of those who exercise irresponsible 
power. 

My own judgment is that no sound reason exists for 
distinguishing telegrams from other instruments of 
evidence; or the persons holding them from other wit- 
nesses in the possession of proofs necessary or useful 
tothe administration of the laws; but that great re- 
spect for law will be required on special occasions tu 
prevent abuses in the manner of production, especially 
when that production is at the command of those who 
are a law unto themselves. 

Some formalities additional to those now required 
by courts of justice in this State upon the issuance of 
subpcena duces tecum, might with advantage be ob- 
served when the production of telegrams is sought. 

It is my purpose to draft a bill making those pro- 
visions, to be handed to the appropriate committee of 
this Association for their use, should they deem the 
subject of sufficient interest. 

—__ _>—_—_——— 
DIVORCES AND DIVORCE LAWS, OF THE 
FATHERS OF NEW ENGLAND. -« 


T seems remarkable, that events which are attended 
with the most lasting influences upon society, are 
often overlooked by historians. 

The founding of the Christian Church was, unques- 
tionably, the most important event in the later history 
of Rome; yet how smalla space does it fill on the 
‘pages of the Roman historians. The colonization of 
America and the translation of the Bible were the two 
greatest events in the reign of James the First; yet 
neither of them is mentioned by Lingard, and only 
one of them by Hume. There was no event during 
the’ reign of George the Second that was at all com- 
parable in importance with the establishment of the 
Society of Methodists; yet there are histories of Eng- 
land under that king, in which the rise of Methodism 
is not even mentioned. 

The establishment of the first judicial tribunal in 
America, exercising jurisdiction in matters of divorce, 
would seem to deserve a place in history. But, strange 
to say, this event, which took place in 1639, has never 
been recorded wits. any thing like accuracy by avy 
writer whatever. 
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Only one of those historians who have taken New 
England for their field — Mr. Palfrey —and only one 
of the historians of the United States— Mr. Bancroft 
have referred to the matter atall. In his account 
of the early courts of judicature in Massachusetts, 
Palfrey says the inferior courts ‘‘had jurisdiction in 
cases of divorce;’’* which is not true. In the tenth 
chapter of his histo, treating on the condition of 
the United Colonies of New England, Mr. Bancroft 
says: ‘‘Of divorce I have found no example.” But 
the original records of the Colonial Court of Assist- 
ants — of which one volume is preserved, though the 
other is lost — contain several such examples in Massa- 
chusetts. There were others in Rhode Island, and also 
in Connecticut. 

Of the historians of Massachusetts, Hutchinson 
alone mentions the subject of divorce; but from his 
narrative, which is generally so full and so particular, 
it is impossible to say, within fifty years, when this 
jurisdiction was first exercised. 

There was nothing in the early laws of Massachusetts 
touching divorce, nor in the practice under those laws, 
which could prompt the historian to silence. The en- 
comium which Francis C. Gray pronounced on the 
long-lost Body of Liberties, which his industry recov- 
ered, will apply with equal force to the colonial laws 
touching divorce, though, singular as it may seem, 
neither the ‘Body of Liberties’ nor Mr. Gray's 
learned essay upon that famous code, touches at all 
upon the law and practice of divorce: ‘‘ They are in 
fact highly honorable to our ancestors, and evince not 
only their acknowledged love of liberty, but a degree 
of practical good sense in legislation, and a liberality 
of sentiment, far greater than have usually been as- 
scribed to them.” + 

The Colony of Massachusetts Bay was the first gov- 
ernment in thé English-speaking world, excepting that 
of Scotland, which provided for the relief of marital 
misery by divorce. 

The Canton of Zurich, under the influence of Zwing- 
lius, made provision for divorce in 1525; Lubeck and 
Goslar in 1531; Lippe in 1538; and Geneva in 1541: the 
power of John Calvin being then supreme in that Canton. 

Similar provision had been made in most of the 
Protestant States of Continental Europe. But Eng- 
land still adhered to the doctrine of indissoluble mar- 
riage, notwithstanding the four divorces, falsely so- 
called, of the royal wife-butcher, Henry the Eighth. 
In 1552, a revised code of the canons, embracing pro- 
visions for divorce, failed to become law, though ap- 
proved by Archbishop Cranmer, Chief Justice !Mon- 
tagu, Peter Martyr, and other men of eminence under 
Edward the Sixth. 

The first act expressly or tacitly authorizing the dis- 
solution of marriage by judicial decree, in any de- 
pendency of the English Crown, was passed by the Gen- 
eral Court of Massachusetts in 1639, and re-enacted in 
1658, in an improved form, as follows: 

“That there be two Courts of Assistants yearly 
kept at Boston, by the governor, or deputy governor, 
and the rest of the magistrates, on the first Tuesday 
of the first month [March], and on the first Tuesday 
of the seventh month [September], to hear and de- 
termine all and only actions of appeal from inferior 
courts, all causes of divorce, all capital and criminal 
causes, extending to life, member, or banishment.” ¢ 





* Palfrey’s History of New England, vol. 2, p. 17. 
a pin Massachusetts Historical Collections, Third Series, vol. 

p. 19 

| al are Massachusetts Colony Records, vol. 1, gm, 
with Charters and General Laws of the Colony and Proy- 
ince, edition of 1814, p. 90, and the advertisement. In the 
edition of the Colony Laws, printed ,in 1653 and 1660 (now 
extremely rare), the act above cited is found on 23. 
The same act is reprinted on page 36 of the edition of 1672, 
in which President Woolsey erroneously says, * there is no 
mention made of divorce.’ 





It is a remarkable coincidence, that this order was 
adopted just at the time when Captain John Underhill 
was cavorting over the Colony, seducing the wife of 
Goodman Faber, and attempting to seduce the wife of 
Goodman Holmes, and marvelling that for six months 
she resisted all his fascinations. 

The first decree of divorce under this act was, strictly 
speaking, a decree of nullity. It was entered in 1639, 
and is recorded in the first volume of Massachusetts 
Colony Records (page 283), as follows: 

‘James Luxford, being presented for having two 
wives, his lass marriage was declared void, or a nullity 
thereof, and to be divorced, not to come to the sight 
of her whom he last took, and he to be sent away for 
England by the first opportunity; and all that be hath 
is appointed to her whom he last married, for her and 
her children; he is also fined 100 pounds, and to be set 
in the stocks an hour upon a market day after the lec- 
ture.” 

I presume that Governor Hutchinson, who wrote in 
1767, had seen the records preserved in this volume, as 
well as those which are lost, and doubtless had them 
in mind when he said, ‘‘I never heard of a separation, 
under the first charter, a mensa et thoro. Where it is 
practiced, the innocent party often stffers more than 
the guilty. In general, what would have been cause 
for such a separation in the spiritual courts, was suffi- 
cient, with them, for a divorce a vinculo.’’* 

How Mr. Bancroft could overlook the distinction 
between separations from bed and board and divorces 
from the bond of matrimony — or, how he could infer 
from this passage that absolute divorces were unknown 
here—I cannot understand; yet it was probably this 
passage in Hutchinson which suggested the following 
in Bancroft: ‘*Of divorce I have found no example; 
yet aclause in one of the statutes recognizes the pos- 
sibility of such an event. Divorce from bed and 
board, the separate maintenance without the dissolu- 
tion of the marriage contract —an anomaly in Prot- 
estant legislation, that punishes the innocent more 
than the guilty—was abhorrent from their princi- 
ples.”’ 

There can be little doubt that the son of the doughty 
Captain Robert Keayne, who made a foolish match 
with a daughter of Governor Dudley, was divorced 
from her during the period of which the record is lost, 
though Savage was not aware of the fact.” 


MASSACHUSETTS CASES. 

In the docket of the Massachusetts Court of As- 
sistants, to which I have referred, the eighteen fyl- 
lowing cases are recorded, under their respective 
dates, with little regard to formality on the part of 
the clerk: 

1674. Mary Sanders obtained a divorce from Wil- 
liam Sanders, for bigamy in London. 

1677. Hugh Dorsey and Mary Dorsey having no 
good cause for a separation, the cougt advised them 
“*to live together according to the ordinances of, God 
as man and wife.’ 

1678. Hope Ambrose obtained a divorce from Dan- 
iel Ambrose, for desertion, neglect to maintain her 
and her children, and keeping another womfin in Ja- 
maica. The mistresses of Ambrose are described in 
the record in terms of ‘‘ Scriptural plainness.” 

1678. Hugh Marsh obtained a divorce; or, rather, 
his marriage with Dorcas Marsh was adjudged null 
and void. No cause stated. 

1678. Richard Cooley obtained a divorce from Re- 
becca Cooley. No cause stated. This name is an- 
other form for Cowley. In England Cowley is always 
pronounced Cooley, as Howley is pronounced Hooley, 
and as Cowper is pronounced Cooper. In Doomsday 
Boek it is spelled Culege,+ the English of that day 


* Hutchinson’s History of Massachusetfs, vol. 1, p. 383. 
+ Hence the name of Coolidge. 
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knowing no such letters aswand y. In Wiuthrop’s 
History the name is spelled Cowley. 

1679. Mary Bishop obtained a divorce from Job 
Bishop, for seventeen years’ desertion, and bigamy in 
Barbadoes. 

1679. Mary White petitioned for a divorce from Jo- 
seph White. No decree. 

1680. Susannah Goodwin obtained a divorce from 
Edward Goodwin, for seven years’ desertion, and neg- 
lect to support her and her children. 

1681. Samuel Holton obtained a divorce from Mary 
Holton, for desertion and adultery. ° 

1681. Dorcas Smith obtained a divorce from Chris- 
topher Smith, for desertion and neglect to support her 
and her children. 

1681. Rachel Clenton obtained a divorce from Law- 
rence Clenton. No cause stated. 

1682. Elizabeth Street obtained a divorce from 
Robert Street for bigamy. 

1683. ‘In auswer to the petition of Ann Perry for 
a divorce from her husband, the court having consid- 
ered of the case, see no cause to grant her request.” 

1683. Elizabeth Manning obtained a divorce from 
Nicholas Manning, for incest. 

1684. Sarah Cooper obtained a divorce from Thomas 
Cooper. No cause stated. 

During the next six years, no divorce appears to have 
been granted. The existence of the charter was ter- 
minated by a decree in the English Court of Chancery ; 
and Sir Edmund Andross ruled Massachusetts by vir- 
tue of a Royal Commission. After Governor Andross 
was ousted, the divorce power was resumed. 

1690-1691. On Mary Stebbins’s petition for a divorce, 
notice was ordered; but no decree appears. 

1691. Hannah Owen and Josiah Owen were adjudged 
to be “‘ within the line of kindred or affinity forbid- 
den,’’ and ordered to cohabit no more. To Josiah, 
who procured this marriage, nothing was done; but 
Hannah was ordered to ‘make a publick acknowledg- 
ment of her sin and evil before the congregation at 
Braintree on their Lecture Day, or on the Lord’s 
Day.” She is recorded as having ‘“‘owned that she 
was said Josiah's own brother’s relict,’’ so that the 
case recalls and resembles that of Henry the Eighth 
and Catharine of Aragon. 

Thomas Moore sung of an amorous youth who 
‘““went up to his grandmother’s bed.’’ No such case 
appears within the sheepskin covers of this long-for- 
gotten volume; but Samuel Newton of Marlborough 
married his uncle’s widow and had two children by 
her. This marriage was adjudged void “ by the word 
of God, as also by the law of England;”’ and their 
living together, being incestuous, was forbidden.* 

One of the first acts passed by the General Court of 
Massachusetts, under the Province Charter of 1692, 
provided that ‘all controversies concerning marriage 
and divorce shall be heard and determined by the 
“Governor an# Council.’’ Under this law divorces 
continued to be granted from year to year until the 
Revolution.+ William and Mary were on the throne 
when this act was allowed. Archbishop Tenison was 
then Primate, and Lord Chancellor Somers (one of 
Lord Macaulay’s heroes) was President of the Council. 


CONNECTICUT CASES. 

The Colony of New Haven was almost as unfor- 
tunate as Massachusetts Bay in respect to her records. 
From April, 1644, to May, 1653, these records are lost. 
I havedad no access to the dockets of the early courts 
of Connecticut, but in Trumbull’s Public “Records 


~ 





*P 20, 64, 90, 98, 102, 103, 119, 138, 140, 141, 145, 15 
100, if neo ta 98, 102, 103, 119, 188, 140, 141, 145, 157, 159, 


+ See the cases in Cowley’s Famous Divorces of All Ages, 
Se, — law, rs did not yy — a 
ng divorces, as the records of the 

Province in several cases attest. 





ef that Colony I find the eleven following divorces 
granted by the General Court, under the dates stated : 

1655. Goody Beckwith obtained a divorce for de- 
sertion; and she was permitted to testify as a witness 
in her own behalf. 

1657. Robert Wade obtained a divorce from Joan 
Wade, for desertion. 

1660. Sarah North obtained epivorce for desertion 
and neglect to provide for her. 

1662. Bridget Baxter obtained a divorce. Nocause 
is stated. In this case the testimony of experts in 
handwriting was allowed. 

In 1672, the General Court of Connecticut “left it 
with the Governor and Assistants to make a law for 
divorce and adultery.” In 1677, the same court er- 
dered “‘ that no bill of divorce shall be granted to any 
man or woman but in case of adultery, fraudulent con- 
duct, or willful desertion for three years with total 
neglect of duty, or seven years providential absence, 
after due and strict inquiry made; in all which cases a 
bill of divorce may be granted by the Court of As- 
sistants to the aggrieved party, who may then lawfully 
marry gr be married to any other.” This law was re- 
enacted when the jurisdiction in divorce causes was 
transferred to the Superior Court of the Colony. 

1670. Hannah Huitt, “having declared that she 
had not heard from her late husband, Thomas Huitt, 
for eight years and better, was declared to be at lib- 
erty to marry again as God shall grant her opportu- 
nity.” 

1676. Elizabeth Rogers obtained a divorce from 
John Rogers. She was also ‘permitted to have her 
two children with her, because the said John Rogers 
had renounced all visible worship of New England, 
and declared against the Christian Sabbath. And 
some property which he owned was appropriated for 
the benefit of his children.’’ Had he turned Quaker? 

1677. Sarah Towle obtained a divorce from her hus- 
band for desertion. 

1677. Mary Murrain obtained a divorce from Pat- 
rick Murrain, for desertion, with liberty to marry 
again. 

1677. Experience Shepherd obtained a divorce from 
William Shepherd, for desertion. 

1678. Joanna Pember obtained a divorce from Henry 
Pember, for three years’ desertion, with liberty to dis- 
pose of herself in marriage. 

1690-1691. Richard. Edwards obtained a divorce 
from Elizabeth Edwards.* No divorce appears to 
have been granted by the General Court, after this, 
till 1743.+ 

President Woolsey is in error in saying that, ‘“* At 
first, divorces were mainly, if not exclusively, granted 
by an act of a colonial legislature.””’+ He seems not 
to have heard of the acts under which the Massachu- 
setts Court of Assistants took jurisdiction of divorce 
causes, + nor of any earlier edition of Massachusetts 
laws containing provisions for divorce, than that of 
1699. 

It is true, that in Rhode Island this power was ex- 
ercised by the General Assembly and the court of 
trials made up from its members; for in 1672 a cen- 
sure was passed upon John Greene, assistant of War- 
wick, for having granted a divorce on his own author- 
ity. But the remark of President Woolsey requires 
modification with respect to Rhode Island, and still 
more with respect to Connecticut. Neither Massa- 
chusetts nor New York nor any other Colony or State 





* Goanectiout Colony Records, Trumbull, vol. 1, pp. 275, 
301, 379; vol. 2, pp. 129, 292, 293, 322, 326, 327, 828; vol. 3, p. 
23; vol. 4, p. 59. 

+ Many divorces were, however, ted by the Court of 
Assistants during that time, as well as during the preceding 
forty years. 

+ Essay on Divorce and Divorce Legislation, p. 183. 
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knew any thing of legislative divorces until a much 
later day. 

In 1650, Rhode Island provided by law for an abso- 
lute divorce, for adultery, at the suit of the injured 
party. Six years later, Connecticut adopted, in sub- 
stance, the Massachusetts law, already quoted, touch- 
ing causes of divorce. Yet, with these Massachusetts 
and Rhode Island enactments, accessible by a not un- 
reasonable amount of reseach, the Rev. H. Loomis, in 
an able essay on “ Divorce Legislation in Connecti- 
cut,” * erroneously says: *‘ The earliest legislation on 
the subject of the Colonies, of which we have any rec- 
ord, is that contained in the Biblical Digest which an- 
swered the purpose of a legal code in the Colony of 
New Haven, and was first published in 1656.” 

The grounds for which divorces were granted in the 
Colonies of Massachusetts, Rhode Island and Connec- 
ticut (which then included all New England), were suf- 
ficiently indicated by Governor Winthrop when he 
said, ‘‘the officers of this body politic have a rule to 
walk by in all their administrations, which rule is the 
Word of God, and such conclusions and deductions as 
are or shall be regularly drawn from thence.” + 

The Biblical Digest of 1656 assigned both desertion 
and adultery as valid grounds for divorce, referring to 
St. Paul as authority. ¢ 

The same provisions substantially were embodied in 
a law passed after a union of the two Colonies of New 
Haven and Connecticut in 1677. 

(To be concluded.) 


—_———_—__4_____— 
SALES ON THE CORN-EXCHANGE—GAM- 
BLING CONTRACTS— PRODUCE 
BROKERS— AGENCY. 


SUPREME COURT OF MICHIGAN, APRIL 8, 1879. 


GREGORY V. WENDELL. 


The legality of a commercial transaction is a question of 
fact depending on the intent of the parties. 

A contract good on its face is binding if either party meant 
it to be lawful or supposed that the other meant it to be 
so, and if it can be lawfully carried out without conflict- 
ing with any intent common to both when it was en- 
tered into. 

If one of the parties to a bargain of sale contemplates an 
actual sale, the transaction may be perfectly valid irre- 
spective of any illegal purpose entertained by the 
other. 

A contract cannot be a gambling contract unless both par- 
ties concur in the illegal intent. 

Where a commercial “operation” is a purely gambling 
transaction and understood to be so by both parties, 
neither can sue the other on it. 

Where an actual purchase is contemplated and the parties 
act in good faith, the fact that speculation is the object 
is of no legal importance. 

It is lawful to buy merchandise for future delivery even if 
at the time of purchase the seller has none to deliver. 

Sales on the corn exchange, even for immediate delivery, 
do not necessarily contemplate the delivery of a specific 
lot, but only of the amount, kind and quality bargained 
for; but one who sells for i.amediate delivery must be 
ready to deliver on call, and if he disqualifies himself 
from so doing by selling to another, the original pur- 
chaser can claim damages for conversion, or repudiate 
the sale and demand the corn. 

The court recognizes the commercial usage of buying and 
selling through brokers without looking beyond them 
to the original parties, whereby the brokers stand in 
the place of principals. But a purchaser may elect to 
have the contract turned over to him instead of relying 
upon his broker. 

A broker who makes a purchase with the understanding, 
and with the concurrence of the seller, that the con- 
tract is to be at once turned over to his principal, 


* The New Englander, for July, 1868, p. 438. 
t Life and Letters of John Winthrop, vol. 2, p. 445. 
#1 Corinthians, chap. 7, v. 15. 








ceases in connection with it on payment of his com- 
missions. 

One cannot be forced to accept another contracting party 
in place of the one with whom he contracted. 

Brokers who are paid a commission to buy goods are agents 
for those for whom they buy. 

A produce dealer instructed a broker to bargain for corn 
deliverable some months later, and agreed to pay the 
broker a commission and receive and pay for the corn 
at the time of delivery. The broker had a like agree- 
ment to receive the corn from certain other brokers 
and they from the sellers. The first broker settled 
with his correspondents. Held, that on tendering to 
the produce dealer elevator receipts for the corn, he had 
discharged his obligations, and if the dealer refused to 
receive the corn or the receipts, he could sell it to in- 
demnify himself, and recover for any deficiency. 

In delivering grain to a purchaser on ’change, it is sufficient 
to tender elevator receipts if it appears that the bearer 
could obtain the grain upon them. 

A broker commissioned to buy corn did so, but finding the 
price rapidly going down, sold it for his own protec- 
tion, and on the refusal of his principal to ratify the 
sale, replaced it, and tendered the elevator receipts, 
The principal refused to receive them, and the broker 
sold the corn. Both sales were made at a loss, and the 
broker sued his principal for damages. Held, that in 
estimating damages, the first sale was immaterial. 

A produce broker sued a dealer who Shad commissioned 
him to buy corn for future delivery, for refusing to re- 
ceive the corn when tendered, and testified that 
while the expectation had been that the dealer would 
order asale before the time for delivery, the broker had 
nevertheless expected to obtain title to the corn for de- 
livery at the maturity of the contracts, if they were 
not sooner disposed of. Held, that in the absence of 
any evidence of previous gambling transactions between 
the parties, it was not proper on cross-examination to 
ask the broker if on any such dealings he had ever re- 
ceived any corn. 

When an understanding was entered into at Detroit for the 
purchase of corn at Chicago, which was shown to have 
been immediately carried out at Chicago, it was held 
not to be necessary to put in evidence the telegrams by 
which the orders to purchase were communicated. 

A purchase by a broker through his correspondent is suffi- 
ciently shown in an action by the broker against his 
principal, by showing that the broker had reported the 
purchase to his principal and received his approval. 

One must be understood to warrant the genuineness of a 
transaction between himself and another, on which he 
leads a third person to rely. 


1RROR to Wayne. Submitted January 30. 
ded April8. 
Assumpsit. Defendants bring error. 


Atkinson & Atkinson and J. Logan Chipman, for 
plaintiffs in error. 


Otto Kirchner and G. V. N. Lothrop, for defendants 
in error. 


Cootry, J. Defendants in error are produce bro- 
kers and commission merchants in the city of Detroit, 
doing business under the copartnership name of J. H. 
Wendell & Co. Plaintiffs in error are dealers in pro- 
duce, among other things, at Owosso, Michigan, under 
the firm name of Gregory & McHardy. In April, 1877, 
Gregory was at the office of Wendell & Co. in Detroit, 
and made an arrangement for the purchase by Wen- 
dell & Co. for them, of twenty thousand bushels of 
corn on the Chicago market, for delivery in June. In 
pursuance of this arrangement the firm of Cooley & 
McHenry, produce brokers in Chicago, were at once by 
telegraph, as is claimed, directed to make the purchase, 
and they made it on the same day, at a fraction over 
fifty-nine cents a bushel. On the purchase, Wendell 
& Co. received from Gregory & McHardy one thou- 
sand dollars for “‘ margin,” and the price, except as to 
this, remained unpaid. The price of corn declined 
from the time of purchase, and on May 18, Gregory & 
McHardy decided to sell, and the Chicago brokers 
made sale at a net loss of $1,689. Three days previous 
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to this Wendell & Co. had bought from Gregory & Mc- 
Hardy ten thousand bushels of corn through Erskine, 
another broker, and on May 18th they bought twenty 
thousand bushels through Cooley & McHenry. These 
purchases were made at a little over fifty-four cents, 
for July delivery. 

After these last transactions the price of corn con- 
tinued to decline, and on May 2lst Wendell & Co. 
wrote Gregory & McHardy a letter from which the fol- 
lowing is extracted : 

“ Gents — We find on figuring up your Chicago deals 
that you are short of margins some $600, and this is 
after taking balance of account, and giving you credit 
for the two cars of wheat at about to-day’s prices. 
Will you send a draft for the amount, or shall we 
draw? Our Chicago parties make prempt demands on 
us, and we in consequence have to keep dealers well 
up.”’ 

No reply was made to this letter, nor to a letter and 
telegram on thesame subject three days later. May 26th, 
without orders from Gregory & McHardy, Wendell & 
Co. sold the contracts for July delivery at a large loss. 
When this sale was reported to Gregory & McHardy, 
the latter placed the matter in the hands of their at- 
torney, who under date of June 5th wrote Wendell & 
Co. as follows: 

“GENTLEMEN —I am instructed by Gregory & Mc- 
Hardy to say that, as you have sold, according to your 
statement, the corn which you profess to have held for 
them, thus rendering it impossible for you to fulfill the 
contract on your part, they will treat it as at an end, 
and hold you responsible for the amount paid you.”’ 


Immediately, and on the same day, Wendell & Co. 
replied, addressing their reply to the principals: 

“GENTLEMEN — As you fail to notify us that you 
are satisfied with our action in making sale of the corn 
heretofore purchased by us for your account for deliv- 
ery in min £ you are hereby notified that we shall hold 
ourselves in readiness to deliver such corn to you at 
the time you become entitled to such delivery by the 
terms of your order to purchase.”’ 

At the same time they ordered the purchase of thir- 
ty-thousand bushels of corn in Chicago for July deliv- 
ery, and the purchase was made. July 2d, 1877, Wen- 
dell & Co. caused Chicago elevator receipts for this 
amount of corn to be tendered to Gregory & McHardy 
at Owosso, and demanded payment for the corn at 
contract prices, which was refused. They thereupon 
sold the corn at a net loss, measured by the May pur- 
chases, of $2,071.75, and seek in this suit to recover the 
losses on the two transactions, after deducting certain 
credits which are not now in question. 

The controversy in the court below was mainly over 
two questions: First, Whether the transactions out of 
which the suit sprung were not mere gambling trans- 
actions, and therefore opposed to the policy of the 
law, and incapable of affording a ground of action; 
and, second, Whether plaintiffs, by making sale of the 
July contracts in May, had not, as the letter to them 
of defendants’ attorney assumed, put it out of their 
power to perform on their part, and thereby discharged 
the defendants. Certain collateral questions bearing 
upon these were also raised, and some questions of 
evidence which will be referred to further on. 

Defendants in the court below undertook to estab- 
lish that the transactions between the parties never 
contemplated any actual sale or delivery of corn; that 
the supposed contracts were in the nature of wagers 
on the rise or fall in the price of corn between the 
respective days of purchase and the times when the 
nominal purchasers would receive delivery if the con- 
tracts were performed; that the unexpressed purpose 
was that the contracts should be closed only by the 
payment of differences, and that for these reasons it 
was not, and was never intended to be a legitimate 
business transaction, but was wholly illegal and void. 

Another branch of the same litigation was before 








this court at the October session thereof in 1878, and 
it was then declared that if these were purely gam- 
bling transactions, and so understood by both parties, 
neither of them could maintain an action against the 
other in respect to them. Gregory v. Wendell, 39 
Mich. —. A like doctrine was laid down in Lyon v. 
Culbertson, 83 Ill. 33, and in other cases cited further 
on. But this court also held that if the parties con- 
templated an actual purchase of corn, and acted in 
good faith in making such purchases, the fact that 
speculation was the object was of no legal importance 
whatever. Mr. Justice Marston, who wrote the opin- 
ion, did not dwell upon this point, but the right to buy 
grain in the open market in the hope to profit by a rise 
in market value, is as plain as the right to buy wild 
lands or any other property, and required no elucida- 
tion or special examination at the hands of the court. 
Neither can any question exist that if one party toa 
transaction contemplates an actual purchase, or the 
other an actual sale, the transaction may be perfectly 
valid irrespective of any illegal views or purposes that 
may have been indulged in by the other. This makes 
the question of the legality or illegality of a transac- 
tion, as we held in the former case, a question of fact 
depending on the intent; and as such it was treated by 
the parties on the trial of this case at the circuit. 

If there is aright to purchase produce on speculation, 
it may be purchased for future delivery; and this, 
though at the time the seller may have none to deliver. 
Cassard v. Hinman, 1 Bosw. 207; Ashton v. Dakin, 4 
H. &N. 867; Brua’s Appeal, 55 Penn. St. 296; Pixley v. 
Boynton, 79 Il. 351. But in this case it was denied that 
delivery was ever contemplated. The defendant, Greg- 
ory, testified that in the dealings with Wendell & Co. 
the transaction was talked about and understood asa 
mere speculation, to be closed up without the delivery 
of any corn under or because of the nominal purchases. 
Mr. Clark, on the other hand, the member of the firm 
of Wendell & Co.,with whom the negotiations were had, 
testified that while the talk and expectation was that 
Gregory & McHardy would order the corn sold be- 
fore the time for delivery came, yet that the plaintiffs 
expected to obtain title to the corn for delivery at the 
maturity of the contracts if not disposed of sooner. 
On cross-examination, Mr. Clark was asked if he had 
ever, on any such dealings, received any corn. The 
question was objected to and ruled out. Had the 
question been allowed, and had a negative answer been 
given to it, it would have been said that the answer 
gave support to the evidence of Gregory, where it con- 
flicted with that of Clark, since it must be altogether 
improbable that in this instance something different 
was coutemplated from any thing which had ever taken 
place before. We are inclined to think, however, that 
the court was right in overruling the question. Had 
there been a series of gambling transactions between 
these same parties, and had the question related to 
them, it might have been proper, because the inference 
that a continuance of the like dealings was contem- 
plated would have been legitimate and forcible. But 
there had been no such transactions; and it would be 
very dangerous to permit the previous illegal conduct 
of one party to be proved as the foundation for an in- 
ference that a new dealer contemplated the like ille- 
gality. On the face of the transaction the contract 
was perfectly good and lawful; it could not have been 
a gambling contract unless both parties participated in 
the illegality by uniting in the intent; and where ap- 
parently the contract is good, the right of either party 
to anenforcement cannot be taken away except by 
showing concurrence in the unlawful purpose. If 
either party meant it as a lawful and legitimate trans- 
action, it must be held to be lawful and legitimate. If 
the purposes of defendants were to engage in genuine 
dealings in this instance, the right of Wendell & Co. to 
enforce the contract would be complete, even though 
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they had never engaged in a like transaction before; 
for gamblers may make lawful contracts as well as 
others. 

If a miller from the interior of Michigan were to go 
to Chicago and there request a produce broker who for 
aseries of years has been engaged in gambling trans- 
actions in grain, to purchase for him ten thousand 
bushels of wheat for future delivery, contemplating at 
the time an actual receipt of the grain for business 
purposes, would it be claimed that the broker, in de- 
fense to an action for non-delivery, might prove that 
he had never previously made delivery of grain so pur- 
chased, and thereupon argue that it must be inferred 
the parties contemplated no delivery in this instance? 
And if he might not give such proof in an action 
against him for non-performance, on what ground 
could the miller be suffered to give it, by way of defense 
to an action for refusing to receive the wheat when 
tendered? It seems to us that these questions require 
no discussion. The illegal intent that shall defeat the 
contract must be the common intent of both parties; 
and if either has a lawful and legitimate purpose in 
making the contract, or if he supposes the other to 
have, and contracts with him on that supposition, his 
right to recover upon the contract after performing or 
tendering performance must be clear. 

If a contract on its face contemplates illegal dealings, 
no question of intent can be open as a question of fact. 
But this contract was not one of that sort. It was per- 
fectly legitimate on its face, and apparently contem- 
plated nothing which was opposed to any principle or 
policy of the law. Now, if such a contract is suscepti- 
ble of being carried out in a lawful way, without con- 
flicting in any manner with any common intent which 
is shown to have been indulged or held by the parties 
at the time the contract was entered into, we discover 
no ground on which it can be held to be invalid. It is 
not enough to defeat it that it is susceptible of an ille- 
gal use, or that one of the parties to it may have con- 
templated and designed such illegal use, if the other 
had a right to suppose under the circumstances that 
the contract was to have effect according to its apparent 
and lawful construction. This is the view expressed in 
substance by the Kentucky Court of Appeals in Sawyer 
v. Taggart, Chicago Legal News for 1879, p. 133, in an 
able opinion by Mr. Justice Cofer. 

In this case the parties were at variance respecting 
what took place between them in the course of the ne- 
gotiations preceding the contract, and the question in 
dispute upon their evidence was fairly submitted to 
the jury as one for their determination, and was found 
for the plaintiffs. Upon the facts, therefore, the trans- 
action is found not to be opposed to the policy of the 
law. 

But the defendants further insist that, under the 
arrangement as sworn to by Mr. Clark, Wendell & Co. 
were their agents, aud if as such agents they bought 
corn, it was their duty to make a valid agreement with 
some one, on behalf of their principals, for the delivery 
of corn —an agreement in legal form and capable of 
being enforced against the actual vendor. If they ever 
did make such an agreement, it is said, it must still be 
outstanding in the hands of the man with whom they 
or their correspondent made it, and it is to him that 
defendants must respond, and not to these agents. A 
suit by Wendell & Co., whatever its result, could not 
bar the demand of an actual vendor against these de- 
fendants as actual vendees; and therefore under any 
view of the facts this suit is not maintainable. 

The proposition that Wendell & Co. were to be re- 
garded as agents merely, authorized as such to negotiate 
certain sales to these defendants, is one that at first 
blush seems unquestionable. There is no doubt Wen- 
dell & Co. were agents; they were to buy for defend- 
aunts, and they were to receive a commission for buy- 
ing. As agents they made purchases through Cooley & 





McHenry, which were entered on the books of the lat- 
ter firm, and also through Erskine. But this is not a 
complete statement of the case. If defendants must 
have contracts with those who were the actual sellers, 
it is uecessary to look further; for Cooley & McHenry 
and Erskine were only the correspondents of Wendell 
& Co., and bought for them of third parties. There 
were thustwo intermediate parties between the vendors 
and the vendees, and the ultimate parties were prob- 
ably wholly unknown to each other. The transactions 
were entered on the books of the intermediate parties, 
and as the evidence showed, they accounted to each 
other as debtor and creditor in respect to them. There 
is in all the evidence no intimation that the sellers 
looked for any purpose beyond the brokers who bought 
of them, namely, Cooley & McHenry and Erskine, or 
that defendants looked or expected to look beyond 
their immediate brokers, Wendell & Co. The intima- 
tion that Wendell & Co. were agents exclusively, and 
had not fully performed their duty as such until they 
had presented actual contracts with actual sellers, is 
evidently not in accord with the understanding of the 
parties. 

No doubt the transaction may assume such a phase 
that the broker must be regarded as an agent merely. 
If he merely makes the purchase with the understand- 
ing, expressed or implied, that the contract is to be at 
once turned over to his principal, and this is done with 
the knowledge and consent of the seller, the broker’s 
connection with the transaction will then have ceased, 
and if his commissions are paid, the principal will no 
longer have claims upon him in respect to it, nor he 
upon the principal. The buyer and seller will then be 
relieved of intermediate parties, and must look to each 
other exclusively for the performance of their respect- 
ive obligations. And no reason is perceived why, at 
the election of the purchaser, the transaction may not 
be made to assume this form in every instance. Asa 
matter of course in such case, the seller, when turned 
over to the purchaser who may be unknown to him, 
would be entitled to demand full payment at once, or 
to be protected by payments as ‘‘margins”’ or other- 
wise, in ways that he might not have required of the 
broker through whom the transaction was effected; 
but if payment is made or the demanded protection 
given, he cannot object to being turned over to the 
purchaser himself as the person with whom he must 
subsequently deal. 

But this,is not the phase the transaction commonly 
assumes. The dealings are generally left in the hands 
of the broker himself until the transaction is fully 
closed, and we hazard nothing in saying that under 
such circumstances the buyer and the seller never have 
an understanding that they are to look to each other 
as the responsible parties, and not to the intermediate 
brokers. The buyer in the interior of Michigan knows 
nothing about the broker in Chicago, and does not 
trouble himself with the question of his responsibility. 
He goes to his own broker, in whose responsibility he 
has confidence, and deals with him, expecting that he 
will see to the closing up of all transactions. He would 
be somewhat astonished if his broker were to say to 
him: ‘‘ My Chicago correspondent has made a purehase 
for you from some broker I do not know, and I will 
take your money and deliver to you in place of it the 
agreement of this broker that he will deliver you corn 
upon it ata future day. He may fail, but if he does, 
that is your loss, not mine.” Few men would choose 
to speculate in produce on such terms, and fewer still 
of the millers in Michigan would purchase grain for 
future delivery, in Chicago or elsewhere, as they do on 
occasion now. 

The implied understanding in all cases where the 
purchase and sale is intrusted to the broker is, that the 
purchaser looks to his broker, the broker looks to his 
correspondent, aud the latter looks to the party who 
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sellstohim. If one desires to purchase grain for future 
delivery, his broker orders the purchase, but the trans- 
action is represented on the books of dealers, and not 
by written contracts. The purchase now, when the 
grain is to be delivered in the future, is not for the 
purpose of having the quantity set apart to await the 
time, but it is to fix the price which the purchaser is to 
account for when the transaction is closed. It is never 
expected that during all the time intermediate the 
day of purchase and the day of delivery an amount of 
grain corresponding to the amount bargained for will 
lie in the warehouse awaiting maturity of the contract; 
but the transaction, though called a purchase, is rather 
an agreement for future delivery, which the broker is 
to see is settled when the time arrives, unless it shall 
previously be disposed of under the orders of his prin- 
cipal. The cases in which vendors and vendees elect 
to relieve the transaction of intermediate parties and 
look to each other exclusively, must be altogether ex- 
ceptional. 

If a buyer for future delivery must be understood as 
dealing with the party who sold to his broker’s corre- 
spondent, then defendants were consistent and logical 
in insisting, after Wendell & Co. had sold the July 
contracts without orders, that no other contracts could 
be substituted for those so disposed of. No man canbe 
compelled against his will, to accept another contract- 
ing party in place of the one he has dealt with, even 
though a contract with such other party may be equally 
valuable, and in its results exactly the same. But it 
cannot seriously be pretended that these defendants 
expected and understood they were to look to all the 
several parties from whom Cooley & McHenry and 
Erskine had bought corn on their account. instead of 
looking to Wendell & Co., in whose hands they had 
left the dealings. . While they might have required ac- 
tual contracts from actual sellers, they chose, instead 
of doing so, to deal exclusively with the parties they 
knew. And under these circumstances Wendell & Co., 
who had assumed responsibilities and paid out moneys 
in carrying out their directions, were entitled to com- 
plete the transaction at the proper time by making de- 
livery. 

It is said that this view puts the plaintiffs in antag- 
onistic positions; that it makes them buyers as agents 
for defendants, and sellers as principals to defendants 
of the same property; but this is not strictly accurate. 
They indeed bought as agents, but for their own pro- 
tection they had the right to make delivery on the 
purchases, and the implied undertaking of defendants 
was to receive delivery at the maturity of the con- 
tracts unless before that time they disposed of their 
purchases. 

Had the purchases of corn been for immediate de- 
livery, it would then have been the duty of plaintiffs 
to put themselves in position to make immediate de- 
livery when defendants called for it, not that they 
would have been obliged to deliver exactly the same 
corn which they had bought for defendants (Nourse 
vy. Prime, 4 Johns. Ch. 490; 8S. C., 7 id. 90; Horton v. 
Morgan, 6 Duer, 56; 8. C., 19 N. Y. 170), but they must 
deliver, or hold themselves in readiness to deliver, an 
equal quantity of the same in kind and quality. Had 
they under such circumstances disqualified themselves 
by sales from delivering the requisite quantity on de- 
mand, the purchasers might either treat this as an un- 
lawful conversion of their property and claim dam- 
ages, or they might repudiate the sale and demand the 
corn. Taussig v. Hart, 58 N. Y. 425. In the case now 
before us the defendants neither affirmed the sale 
made on May 26th nor repudiated it, but they planted 
themselves on the ground that the sale rendered it im- 
possible for the plaintiffs to complete the contract, and 
therefore discharged the purchasers from all obliga- 
tion. This, of course, assumes either that defendants 
were entitled to particular lots of corn, which cannot 





for a moment be pretended, or to particular contracts 
for the delivery of corn; and if we are right in what 
has already been said, this last position is equally un- 
tenable with the other. No more depended on iden- 
tity in contracts than on identity in kernels of corn. 
Wendell & Co. having bargained for the future de- 
livery of corn to defendants, under their instructions, 
and having incurred liabilities in so doing, were enti- 
tled to require of defendants the fulfillment of the 
contract on their part; in other words, were entitled 
to require them to accept delivery and make pay- 
ment. 

Complaint is made of the rule of damages laid down 
by the court in respect to the refusal of defendants to 
receive delivery of the corn tendered to them in July, 
It was said that as plaintiffs sold out the July corn in 
May, their damages must be the difference between 
the purchase-price and the price then obtained. But 
as that sale did not bind defendants, and they refused 
to recognize it as one made on their behalf, plaintiffs 
were compelled, for their own protection, to put them- 
selves in position to fulfill in July, and when they did 
so by a new purchase, the May sale became wholly im- 
material. 

Of as little force is the objection that the elevator 
receipts, which were tendered to defendants at Owosso, 
were not shown to have belonged to plaintiffs. The 
evidence was satisfactory that they were such receipts 
as the corn would have been delivered upon, had the 
bearer presented them. The defendants could demand 
nothing more. 

The substance of the arrangement between these 
parties may be stated in few words. Plaintiffs were to 
bargain for a certain quantity of corn at the then rul- 
ing prices in Chicago, deliverable there in July follow- 
ing, and defendants were to pay them a commission 
for making the purchase, and also to receive the corn 
and pay the price at the time of delivery, unless they 
should dispose of the contracts sooner. Plaintiffs had 
a like agreement to receive the corn from Cooley & 
McHenry and Erskine, and these persons from those 
of whom they bought. It was shown by the plaintiffs 
that they settled for the purchases with the brokers 
with whom they dealt, and when they then tendered 
to defendants receipts representing the requisite quan- 
tity of corn in the elevator at Chicago, they had done 
all that the arrangement required of them, and if de- 
fendants refused to receive the corn, or the receipts 
representing it, plaintiffs were entitled to sell it for 
their own indemnity and to recover for any defi- 
ciency. 

Some subordinate questions growing out of rulings 
in the receipt of evidence require brief notice. Asa 
part of the evidence of actual negotiations between 
the parties in Detroit, and of actual purchases by 
Cooley & McHenry in Chicago, made for plaintiffs on 
account of defendants, certain messages which had 
been delivered to plaintiffs, and which purported to be 
telegrams which had passed between the parties in 
Chicago and Detroit, were produced and received in 
evidence under objections. The objections to some of 
them were that they were not originals, and that even 
if they were, they could not prove purchases and sales, 
but would be mere hearsay. Of one it was said 
there was no evidence that it was ever sent; the proof 
being merely that it was taken to the telegraph office 
and delivered to an operator. But so faras these tele- 
grams related to the transactions between Wendell & 
Co. and Cooley & McHenry, they seem to us unim- 
portant. Independently of them it was shown that 
after plaintiffs and defendant came to an understand- 
ing at Detroit as to what should be done in the pur- 
chase of corn at Chicago, the understanding was im- 
mediately carried out by Cooley & McHenry at the 
place of contemplated purchase, in pursuance of sup- 
posed instructions. This was the important fact; and 
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even had it turned out that the supposed telegrams 
were mere copies, that circumstance would in no way 
affect the purchase. The substantial fact would re- 
main that purchases and sales were made in pursuance 
of the arrangements, and for which there must in some 
form have been directions. : 

The purchase of ten thousand bushels of corn on 
May 15th for July delivery was supposed to have been 
made through Erskine. The evidence of his having 
made the purchase consisted in what purported to be 
a telegram announcing it, and two letters in which he 
notified Wendell & Co. that he had drawn drafts on 
account of that and other purchases. It might, per- 
haps, be a serious question whether these, standing 
alone, would establish the fact that such a purchase 
was made; but as plaintiffs immediately reported it, 
with price, to defendants, and received in reply a let- 
ter of approval, a contract between them was suffi- 
ciently made out. Plaintiffs must be understood to 
warrant the genuineness of a transaction between 
themselves and their correspondent, on which they 
lead another party to rely; and had defendants called 
upon them to turn over a valid contract, or to deliver 
the corn at the proper time, they would not have re- 
lieved themselves from responsibility by showing that 
the telegram was fictitious. And if they were bound, 
so were the defendants. 

We find no error in the record, and the judgment 
must be affirmed, with costs. 

The other justices concurred. 

———__ 


NEW YORK COURT OF APPEALS ABSTRACT. 


EVIDENCE—OPINIONS — CREDIBILITY — ASSIGNMENT 
FROM HUSBAND TO WIFE.—An assignment of a cause of 
action directly from husband to wife is valid as be- 
tween the parties. Rawson v. Pennsylvania R. R. Co., 
48 N. Y. 216; Savage v. O’Neil, 44 id. 298; Kelly v. 
Campbell, 1 Keyes, 29. The assignor having testified 
to the rendition of services, others were called to give 
their opinion of the value based on his testimony as 
heard by them. Held, correct. The objection is one 
of form‘’and not of substance. McCullum v. Seward, 
62 N. Y. 316; Sills v. Brown, 9 Carr. & P. 601; ‘* The 
Clement,” 2 Curtis, 369; Carpenter v. Blake, 2 Lans. 
206; Reynolds v. Robinson, 64 N. Y. 595, distinguished 
on the ground that there the witnesses were called on 
to determine the very issue, or the weight of evidence, 
before answering. The question asked was equivalent 
toa question reciting the assignor’s statement of his 
services, and asking an opinion of their value. The 
court, being asked to charge that if the assignor had 
willfully testified falsely in any particular, he was un- 
worthy of credit, charged so in substance with the 
qualification that to have such effect the falsification 
must be in respect to matters important to the case. 
Held, correct. There is no rule of law which subjects 
the offender to the pains and ‘penalties of perjury for 
departure from truth in non-essentials. Judgment 
affirmed. Seymour v. Fellows. Opinion by Danforth, J. 
[Decided April 25, 1879.] 

—— SUBSEQUENT REVERSAL OF JUDGMENT RELIED 
ON TO SHOW BREACH OF COVENANT.—To sustain the 
allegation of breach of covenants of seizin and of right 
to convey, plaintiff put in evidence the record of a 
judgment in a suit of Bostwick against this defendant, 
adjudging that before plaintiff's deed was executed the 
defendant had contracted to sell the premises to one 
Thrall, by acontract in force at the date of plaintiff's 
deed, and directing a sale of the premises and a con- 
veyance to the purchaser. The plaintiff took his deed 
after the commencement of that action and the filing 
of notice of its pendency, although he was in possession 
under a contract of purchase when it was commenced. 
The judgment was the only evidence of the Thrall con- 





tract or of a breach of covenants in plaintiffs deed. 
The plaintiff having recovered judgment, the Bostwick 
judgment was subsequently reversed on the merits, 
and on defendant’s motion the judgment herein was 
vacated, anda new trial was granted. Without decid- 
ing whether the Thrall contract constituted a breach 
of covenant, or whether the Bostwick judgment was 
conclusive upon plaintiff while in force, held, that the 
judgment having been set aside it furnished no evidence 
of breach of covenant. If the reversal had been before 
the trial or judgment herein, it would have been a de- 
fense to this action. Delauney v. Burnett, 4 Gill. 454; 
Wood v. Jackson, 8 Wend. 4. The court having in the 
exercise of its discretion set aside the plaintiff's judg- 
ment on account of the reversal of the Bostwick judg- 
ment, it has the same effect. The reversal shows that 
the judgment was wrong from the beginning. If the 
plaintiff had, as he alleged, relying upon it, suffered the 
property to be sold upon mortgages assumed by him, 
it is his misfortune. Judgment affirmed. Smith v. 
Frankfield. Opinion by Andrews, J. 

[Decided May 27, 1879.] 


MARRIAGE—MECHANICS’ LIEN AS AGAINST MARRIED 
WoMAN.—Action to foreclose mechanics’ lien in West- 
chester county. By the statutes, Laws of 1854, chapter 
402, as amended by Laws of 1873, chapter 489, whenever 
the owner of land consents to the erection of a building 
upon it, a lien is given to persons furnishing materials 
used in its erection. The defendant, Catherine Storms, 
a married woman, was informed of the work while it 
was in progress, and received the benefit willingly. 
This amounted to consent. Nellis v. Bellinger, 6 Hun, 
560. No consent in writing or contract was necessary 
to charge her separate estate. Consent was sufficient, 
however manifested; even by silence. Anderson v. 
Mather, 44 N. Y. 262. As to that land she is to be re- 
garded as an unmarried woman. Jones v. Walker, 63 
id. 612; Yale v. Dederer, 68 id. 329; Ainsley v. Mead, 3 
Lans. 116, distinguished, as cases of contract. Judg- 
ment affirmed. Husted vy. Mathes. Opinion by Dan- 
forth, J. 

[Decided May 20, 1879.] 


MorTGAGE—NOTICE—RIGHTS OF SUBSEQUENT MORT- 
GAGEES.— Plaintiff claimed a planer under a mortgage 
by Thayer and Nye to him of real estate, dated Feb- 
ruary 25, 1874, and recorded April 3, 1874, as a real 
mortgage. It also covered the planer and other ma- 
chinery, but was not filed as a chattel mortgage. De- 
fendants claimed the planer under two chattel mort- 
gages by Thayer and Nye, one dated April 30, 1874, to 
McNair, and one dated July 6, 1874, to defendant, both 
duly filed. The McNair mortgage was for $800 to se- 
cure a debt of less than $100, and with intent to hinder, 
delay, and defraud the mortgagor’s creditors. It was 
assigned to defendant in October, 1874, and there was 
then due less than three dollars on it. The other 
mortgage was to secure a pre-existing debt. In June 
or July, 1874, Thayer and plaintiff agreed that the lat- 
ter should take possession of the real estate and prop- 
erty. In December, 1874, the defendant removed the 
planer, claiming under the chattel mortgages. The 
plaintiff's mortgage was then due, and he forbade the 
removal. Held, that as between the parties the mort- 
gage to the plaintiff covered the planer. The omission 
to file it as a chattel mortgage rendered it void only as 
against creditors and subsequent purchasers or mort- 
gagees in good faith. Defendant was not a creditor be- 
cause he had no judgment. He was not a mortgagee 
in good faith, because the McNair mortgage was fraud- 
ulent, and the other was for a pre-existing debt, and 
not upon any new consideration. Frisbey v. Thayer, 
25 Wend. 396; Dickerson v. Tillinghast, 4 Paige, 220; 
Van Heusen v. Radcliff, 17 N. Y. 580; Thompson v. 
Van Vechten, 27 id. 568. The plaintiff was entitled to 
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the planer when defendant took it. Judgment affirmed. 
Jones v. Graham. Opinion by Andrews, J. 
(Decided June 17, 1879.] 

PRACTICE—AGREEMENT FIXING REFEREE'S FEES.—At 
the commencement of a trial before areferee,the coun- 
sel agreed orally that he might fix the amountof his fees. 
The stenographer entered the substance of the agree- 
ment in his minutes. Held, not an agreement as re- 
quired by section 313 of the Code. If it could be con- 
sidered an agreement in writing, it did not fix the rate 
of charge. The rate was left open. The attorney put 
upon the referee a responsibility which the statute 
places on the parties. Agreements made by counsel, 
enhancing the burden of litigation, should be made 
upon their judgment and responsibility. The attempt 
to impose that responsibility upon the referee, in a 
matter in which he has a personal interest, should not 
be sanctioned. The statute contemplates a ormal 
written agreement between the parties. The policy of 
the law is to make costs independent of discretion of 
courts or their officers, and according to a fixed 
and definite rule. The cases holding that oral agree- 
ments by parties or counsel in open court during a 
trial, in respect to matters connected with the litiga- 
tion, are binding on the parties, have no application, 
for this agreement had no reference to the subject of 
the litigation, but to a collateral matter regulated by 
statute. Order affirmed. First National Bank of 
Cooperstown v. Tamajo. Opinion by Andrews, J. 
[Decided June 3, 1879.] 

—— ENTRY OF JUDGMENT—DEATH OF DEFENDANT. 
— On the 24th of March, 1876, plaintiff had a verdict, 
but judgment was stayed to allow the hearing of ex- 
ceptions at General Term. They were argued in No- 
vember, 1876. Afterward the defendant died, and 
afterward, in May, 1877, the exceptions were overruled 
aud judgment was ordered on the verdict. The plain- 
tiff, under sections 1210 and 763 of the Code, entered 
the judgment against the original party. In March, 
1879, the plaintiff obtained an order vacating that 
judgment and directing that the judgment be entered 
nunc pro tunc as of the date of the verdict. Held, er- 
roneous. As originally entered the judgment did not 
become a lien on real estate, but only established a 
debt to be paid in course of administration. Sec. 763. 
The effect of the order was to give the judgment an ope- 
ration denied to it by that provision, and the order was 
one which the court had no power to make. It could 
not be sustained by common-law practice. A judg- 
ment was sometimes entered as of a date prior to the 
defendant’s death, but only to make it unavoidable for 
error and prevent failure of justice. Even then it was 
yood against purchasers only from the day it was actu- 
ally signed. Duke of Norfolk’s Case, 1 Salk. 401; Cop- 
ley v- Day, 4Taunt. 701; Lawrence v. Hodgson, 1 Young 
& J. 368; Rightmeyer v. Durham, 12 Wend. 245; 
Crawford v. Wilson, 4 Barb. 504. See Moore v. West- 
ervelt, 14 How. Pr. 279; Roberts v. White, 39 Superior 
Ct. 272. Before the argument and after the decision 
the matter was not sub judice; the delay during those 
periods was not the fault of the court, and the delay 
after the decision was the fault of the plaintiff. Order 
reversed. Tuomyv. Dunn. Opinion by Danforth, J. 
[Decided June 17, 1879.] 


WHARFAGE— OCCUPATION OF SLIPS— VESSELS AT 
ANcHOR.—Action for wharfage for a floating dock 
fastened to pier 49. Burke, the plaintiff’s assignor, 
acquired the rights of the city of New York, as lessee 
of pier 48, East river, to demand wharfage for that 
pier, but the slip between piers 48 and 49 was not men- 
tioned in the grant. It did not appear that the city 
had title to the land under water in the slip. But by 
statute the owners of piers had the right to a wharf- 
age, and to pay for the use of adjacent slips from ves- 
sels lying at anchor therein. The right to wharfage is 








afranchise. Wiswall v. Hall, 3 Pai. 313; Houck v. 
Rivers, id. 283-4. It is given as compensation to per- 
sons who under authority of law have constructed 
piers and wharves. Ex parte Easton, 95 U.S. 73; City 
of Albany vy. Trowbridge, 5 Hill, 74. The act of 1798 
empowers the mayor, etc., to receive wharfage from 
vessels lying at piers constructed under that act. Val- 
entine’s Laws, 1288, § 5. See, also, 2 R. L. 429; Laws 
of 1860, ch. 254. The latter act for the first time gave 
a claim against vessels at anchor in slips. Taylor v. 
Atlantic Ins. Co., 37 N. Y. 283. The prior statutes 
confined the right to vessels making fast to the pier, or 
to vessels fastened thereto; but the latter gave half 
wharfage for vesseis at anchor in the slips. Auchorage 
can ouly be collected from vessels not fastened to the 
pier or to other vessels lying thereat. A vessel fastened 
toa pier is not at anchor. Wharfage cannot there- 
fore be collected from a vessel fastened to an adjacent 
pier, although it occupies the greater part of the inter- 
vening slip, because it is not using plaintiff's pier, and 
is not at anchor in the slip. The distinction between 
vessels at the pier and at anchor is preserved in the 
amendments. See Laws of 1875, ch. 405. No opinion 
is expressed as to whether the occupation by the float- 
ing dock would give an action for damages. Judgment 
affirmed. Walsh v. N. Y. Floating Dry Dock Co, 
Opinion by Andrews, J. 
[Decided June 3, 1879.] 
>. 

MARYLAND COURT OF APPEALS DIGEST.* 

CONTRACT — ORAL EVIDENCE OF PREVIOUS COLLO- 
QUIUM OR UNDERSTANDING OF THE PARTIES TO A 
WRITTEN CONTRACT, INADMISSIBLE—ACCEPTANCE UN- 
DER A SALE CONDITIONAL ON APPROVAL OF THE AR- 
TICLES SOLD — CONDITIONAL SALE MADE ABSOLUTE 
BY THE ACTS OF THE PURCHASER.—Where a contract 
for the purchase of certain chattels has been talked 
over and then reduced to writing in the form of a cor- 
respondence between the parties, it must be presumed, 
and that conclusively, that such writing expressed the 
entire contract, and all oral evidence of previous col- 
loquium, or understanding of the parties, must be ex- 
cluded. The terms of a contract for the purchase of a 
steam engine, etc., having been talked over, were 
reduced to writing in the form of a correspondence 
between the parties. In a letter of the 23d of July, 
1870, S., the purchaser, informed the vendors that he 
would accept the proposition of their agent for the 
engine, etc., the same to be built, delivered and set up 
on the premises of S., in the city of Baltimore, at the 
expense of the vendors at the price mentioned—‘‘ the 
said engine to be run on thirty days trial and to give 
perfect satisfaction.” In consideration of which 8. 
agreed to pay $1,000 in cash at the expiration of the 
thirty days (if the engine proved salisfactory, and if not, 
to be made so, or moved at the expense of the vendors), 
and to give two notes of one thousand dollars each, at 
six and eight months from the date of the cash pay- 
ment, with interest. In response to this proposition 
the vendors said by their letter of the 3d of August, 
1870, that they would furnish the engine in thirty days 
and would deliver and put it up as per letter of 8S. of 
the 23d of July, 1870, for $3,000, the notes to be four 
and six months instead of six and eight months. On 
the receipt of this letter of the 3d of August, 1870, S. 
informed the vendors that he was ready for the en- 
gine and the engine and pump were accordingly 
put up by the vendors in October, 1870, and were 
retained in the possession of and used by &., 
January, 1874, when he surrendered the premises 
to his landlord, and in consideration of the re- 
lease for all claim for rents due, he transferred 
to him all the machinery, including the engine. 





*To appear in 48 Maryland, 
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The premises, including all the machiuery thereon, 
were afterward leased to another person. It was in 
evidence that S. promised to pay for the engine, 
though he never said he was satisfied with it, and 
never accepted it —that the engine never worked to 
the satisfaction of S. There was no evidence that S. 
ever definitely rejected the engine, or that the vendors 
ever demanded its surrender with a view to its re- 
moval. In an action by the vendors against the exec- 
utors of the assignee of S. to recover the value of the 
steam engine, etc, it was held, 1. That the time of the 
use and control of the machinery by S., in the absence 
of any new agreement, gave rise to the presumption, 
as matter of law, that the same had been accepted. 2. 
That if it were conceded that 8S. had a continuing op- 
tion to reject the machinery, as not being satisfactory, 
that option was determined and put an end to, and the 
sale became absolute, when he assumed to himself the 
right to assign the property to a third person. 3. That 
the plaintiffs were not entitled to recover. Delamater 
y. Chappell. Opinion by Alvey, J. 


MUNICIPAL CORPORATION — ABANDONMENT OF IM- 
PROVEMENTS — LIABILITY FOR ACTS OF AGENTS.— A 
municipal corporation has the right to abandon any 
contemplated improvement and repeal at its pleasure 
any ordinance providing for the same, and after such 
abandonment property-owners cannot compel the cor- 
poration to take and pay for property condemned for 
such purpose; nor does any action lie against the corpo- 
ration for such abandonment merely. Graff v. Mayor, 
10 Md. 544; McClellan v. Graves, 19 id. 351; Norris vy. 
Mayor, 44 id. 606. But where the owner of property 
has suffered loss or damage by the acts or delay of the 
corporation in any such case, he is entitled to redress 
for the same. One who contracts or deals with the 
agents or officers of a municipal corporation, must at 
his peril take notice of the limits of their powers. It 
is a rule of interpretation universally applied to instru- 

. ments, whether formal or informal, creating agencies 
between private individuals, that language, however 
general in its form, when used in connection with a 
particular subject-matter, will be presumed to be used 
in subordination to that matter, and is therefore to be 
construed and limited accordingly. It is also the uni- 
versal principle of the law of agency that the powers 
of the agent are to be exercised for the benefit of the 
principal only and not of the agent or third parties. 
There is a broad distinction between the acts of an offi- 
cer or agent of a public municipal corporation and 
those of an agent fora private individual. In cases of 
public agents the government or other public authority 
is not bound, unless it manifestly appears that the 
agent is acting within the scope of his authority, or he 
is held out as having authority to do the act, or is em- 
ployed in his capacity as a public agent to make the 
declaration or representation for the government. The 
Board of Commissioners for the improvement of Jones’ 
Falls, appointed under an ordinance of the city of Bal- 
timore, notified the owner of atannery on Jones’ 
Falls, on or about the 6th of January, 1873, that they 
had condemned his property, which was needed for 
the contemplated improvement, and would require 
possession of it at the earliest moment, and that he 
must so regulate his business as to bring it to a close. 
In consequence of this notice or request, which was 
never countermanded, the property-owner commenced 
closing out his business which he would otherwise 
have prosecuted as usual, and in thus closing out he 
did about half work for six months, and no work at all 
forabout a year afterward, until the latter part of April, 
1874, when he made up his mind the improvement 
would not go on, and at once commenced making ar- 
rangements for resuming his work. Subsequently the 
ordinance by which the improvement was authorized 
was repealed, and the improvement was abandoned by 





the city. In an action against the city of Baltimore 
by the property-owner to recover for the loss and dam- 
age occasioned by this suspension of his business, it 
was held, (1) that the commissioners in notifying the 
plaintiff to close out his business and prepare to deliver 
possession of his property exceeded the authority con- 
ferred upon them, and the city was not respousible for 
the damages which resulted to the plaintiff from the 
voluntary acquiescence in such notice; (2) that the 
plaintiff could not be deprived of the use or possession 
of his property until he had been paid for it or had 
been tendered the sum ascertained by the commission- 
ers, or by a jury on appeal, and he was not bound to 
obey any notice to quit or close out his business, given 
by the commissioners before such payment or tender 
had been made; (3) that upon such payment or tender 
the city could immediately take possession and oust 
the owner, no matter what might be the condition of 
his property, or the state of his business. The notice 
to the plaintiff was given on or about the 6th of Jan- 
uary, 1873, before any formal condemnation of the 
property had been made. That condemnation and 
the fixing of the value of the property by the commis- 
sioners was not completed until the 15th of the follow- 
ing August. The plaintiff acquiesced in the assess- 
ment made by the commissioners, but other parties 
appealed, and all of these appeals had not been finally 
disposed of before the ordinance was repealed. Held, 
that there was no such unauthorized delay on the part 
of the city in abandoning the work as would give the 
plaintiff a cause of action on that ground. Mayor, etc. 
of Baltimore v. Musgrave. Opinion by Miller, J. 


RECENT ENGLISH DECISIONS. 


ARCHITECT—ACTION AGAINST, BY BUILDER FOR IM- 
PROPER MEASUREMENT AND ESTIMATION OF WORK — 
CERTIFICATE—RECONSIDERATION OF.—Claim, that the 
plaintiff contracted with a company to build a hall, 
the plans, bill of **‘ quantities,’’ etc., for which had been 
prepared by the defendant who was employed by the 
company, and named in the contract as their architect 
to carry out the works. The contract provided that 
the architect might order additions to or deductions 
from it, and that the amount of them should be ascer- 
tained by the architect in the same manner as the 
‘** quantities ’? had been measured, and at the same rate 
as they had been priced at; that the contractor and the 
company would be bound to leave all questions or mat- 
ters of dispute which might arise during the progress 
of the works, or in the settlement of the account, to 
the architect, whose decisions should be final and 
binding upon all parties, and-that the contractor would 
be paid on the certificate of the architect. The claim 
then alleged that the contract was signed by the plain. 
tiff in the belief and expectation, as the defendant well 
knew, that the defendant would use due care and skill 
in ascertaining the amounts to be paid by the company 
to the plaintiff; that the work was done; that additions 
and deductions were ordered, and certificates given by 
the defendant, but that he did not use due care and 
skill in ascertaining the amounts, and neglected and 
refused to ascertain them in the same manner as the 
‘* quantities ’’ had been measured, and at the same rate, . 
and knowingly or negligently certified for a much less 
sum than was the net balance payable to the plaintiff 
and refused to reconsider his final certificate, by reason 
whereof the plaintiff was unable to obtain payment 
from the company of the balance. On demurrer, held, 
that the functions of the architect in ascertaining the 
amount due to the plaintiff were not merely ministerial, 
but such as required the exercise of professional judg- 
ment, opinion, and skill, and that he, therefore, occu- 
pied the position of an arbitrator, against whom no 
fraud or collusion being alleged, the action would not 
lie. Stevenson v. Watson, 4C. P, D, 148, 
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DEBTOR AND CREDITOR—TENDER—CLERK IN SOLICI- 
TOR’S OFFICE— REFUSAL TO RECEIVE—IMPLIED AU- 
THORITY TO RECEIVE — COMPOSITION ON LAW COSTS.— 
Money payable as a composition on a sum due toa 
solicitor for costs was tendered to a clerk in his office, 
who, saying that the solicitor was out, and that he, the 
clerk, had “ no instructions,’ refused the money. Held, 
per Lord Coleridge, C. J., that the clerk’s statement 
did not amount to a disclaimer of his authority to re- 
ceive the money; as he was apparently conducting his 
master’s business in the office, such authority might be 
implied; and, therefore, the tender was good. Per 
Denman, J., that the statement was, in effect, a dis- 
claimer of autbority ; the case was, therefore, indistin- 
guishable from Bingham v. Allport, 1 Nev. & M. 398, 
roy the tender was bad. Finch v. Boning, 4 C. P. D. 


MASTER AND SERVANT— ACTION BY MASTER FOR 
INJURY TO SERVANT—PURE TORT— RAILWAY.—Claim 
alleged that the servant of the plaintiff took a ticket 
and travelled by the L. T. & S. Railway; that the de- 
fendants, the Great Eastern Railway Company, sup- 
plied the engines, drivers, and firemen for working the 
traffic of the L. T. & S. Railway, and also the signal- 
men for working the said traffic at the S. Junction; 
that the L. T. & 8S. train in which the servant travelled 
came into collision with a train of the defendant com- 
pany at the junction, through the negligence of the 
defendants’ signalman there; that the servant was 
hurt, whereby the plaintiff lost his services and was 
damnified. On demurrer. Held, that the action was 
against independent wrong-doers, not parties to the 
contract of carriage, for a pure tort, and could there- 
fore be maintained. Berringer v. Great Eastern Rail- 
way Company, 4C. P. D. 163. 


. 


—_>___—. 


NEW BOOKS AND NEW EDITIONS. 


X AMERICAN DECISIONS. 


OLUME X of American Decisions contains cases 

from 1 Greenleaf, 4 Connecticut, 19 Johnson, 6 John- 
son’s Chancery, 1 Halsted, 7 Sergeant & Rawle, 1 Ran- 
dolph, 2 Nott & McCord, 1 McCord and 1A.K. Marshall, 
with important notes on License, Retrospective Laws, 
Alteration, Ignorance of Law, Boundary by Naviga- 
ble River, and Necessaries. We have so often re- 
marked upon the excellencies of this series that it is 
not necessary to reiterate our opinion. It is to be 
hoped that the enterprise will not be permanently em- 
barrassed by the decease of Mr. Proffatt, the late edi- 
tor, whose place, however, it will be by no means easy 
to fill. If the lawyer wants some lively reading for 
vacation, we would refer him in the present volume to 
Walton v. Singleton, p. 472, on actionable words, and 
Smith v. McCall, p. 666, where it was held that a war- 
ranty of a slave did not extend to “‘ moral” qualities, 
such as “an inveterate habit of ranning away.”’ With 
this volume is issued a pamphlet Index and Table of 
Cases Reported in the first ten volumes of the series, 
. which will prove timely and useful. 


ny 
NOTES. 


E have received the report of the proceedings of 
the Bar Association of this State at its last an- 

nual session. The volume contains the addresses and 
essays on that occasion, the debates on the Code and the 
proceedings at the dinner. The debate on the Code is 
interesting, and the report of the dinner retains much 
of the original sparkle. The volume, although late, will 








be welcome to the members of the Association.——The 
Washington Law Reporter, speaking of the decisions 
of the Supreme Court of the United States, says: 
“Our facilities for publishing these decisions are sur- 
passed by no other publication, being such, that when 
a case of extra importance is decided, we receive ad- 
vance proof-sheets of the opinion.’’ We have no dis- 
position to pluck a feather, however small, from the 
wings of the Law Reporter, but it may not be amiss to 
say that the ALBANY LAW JOURNAL has for years 
received and paid for a copy of every opinion of the 
Supreme Court of the United States, and that these 
eopies are made and forwarded immediately after the 
announcement of the opinion. The most important of 
them we report in full, of the others we give full ab- 
stracts. Some weeks ago we completed the opinions 
of the last term. 


It has often been said that the true character of a 
man is to be found in his will; and certainly thousands 
of persons will discern in the will of the lamented 
Prince Imperial the signs of a noble nature. It pre- 
sents a striking contrast to the capricious, confused, 
and sometimes contemptible documents which are 
framed to vex expectant heirs, harass the courts of 
law, and enrich the lawyers. The dispositions of prop- 
erty are simple, no one seems to be forgotten, and the 
sentiments expressed in that part of the testament 
which does not relate to money, are conceived in a 
spirit of good will to all men, and of devoted affection 
to relatives and friends. The will is holographic; and 
therefore, according to the Code, it needed no attesta- 
tion or publication; and, inasmuch as the Prince must 
of course be taken to have retained his French domi- 
cile and to have been a sojourner in our land, his will 
could only have been made in accordance with the law 
of his domicile. Our neighbors have put forth some 
strange ideas about the exigencies of English law in 
relation to wills. The Gaulois says that the Prince’s« 
will was opened in the presence of a solicitor and 
thirty witnesses, as required by the law of England, 
Wills, as we know, have often failed in this country 
from want of compliance with certain statutory for- 
malities in the execution of them; but we never be- 
fore heard that any particular ceremony was necessary 
at the reading of such a document.—London Law 
Journal. 


An entirely new question of property law, says the 
Paris correspondent of the London Daily News, is 
about to be tried at Issoudun. In one of the very rare 
fine nights of this very wet summer, a peasant cross- 
ing a field saw what is commonly called ‘a falling 
star, but it was one of unusual magnitude, made a 
great noise and touched the earth within a few yards 
of his feet. Frightened as he was, he went to the spot 
and picked up a stone of considerable size, which in 
scientific language is called an aerolite. The rural 
mind is now relatively instructed, and it occurred to 
this countryman that what he had found, what, in 
fact, had dropped from heaven in his sight, must be a 
rarity and might have a money value. After consult- 
ing the school-master of his commune, he took the 
mysterious substance of no terrestrial creation to the 
Issoudun Museum, and there received in exchange for 
it the, to him, wonderful sum of 250 francs in hard 
money. Short lived was his joy. The proprietor of 
the field brought an action. He claims either the res- 
titution of the aerolite which fell upon his land, or 
10,000 francs damages, which he judges to be the value 
of it. M. Charbonnel, an eminent Paris advocate, is 


retained for the clown who picked up the aerolite, and 
M. Bollé, an eminent avoué of Issoudun, for the pro- 
prietor of the land. 
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CURRENT TOPICS. 


T has been the constant practice, upon the trial of 
causes before referees in this State, for coun- 
sel to agree at the outset that the referee might fix 
his own fees at the end of the case. A memoran- 
dum to this effect upon the referee’s minutes has 
been esteemed a sufficient compliance with the stat- 
ute requiring an agreement in writing by the par- 
ties. This has been held upon the theory that it is 
an agreement in open court which the court will en- 
force. It has been unusual for referees to fix their 
fees at the outset. This practice has been pro- 
nounced illegal by the Court of Appeals in First Na- 
tional Bank of Cooperstown v. Tamajo, of which we 
gave an abstract last week. The court say, that 
even if the entry upon the minutes can be deemed 
an agreement in writing, the mere entry not signed 
and not fixing the amount of fees is not a compli- 
ance with the statute. The statute requires the 
agreement of the parties to a fixed amount, greater 
than the statutory amount, to enable the charge of 
such an amount. The responsibility of fixing it is 
put upon the parties, and they cannot be bound by 
the delegation of the responsibility to the referee. 
The policy of the law is to fix costs, and not to leave 
them at the discretion of officers of court, espe- 
cially of those who are directly interested. The 
agreement in question cannot be sustained as one 
made in open court, for such agreements must re- 
late to the subject-matter of the litigation, whereas 
this relates to a purely collateral matter regulated 
by statute. Under this decision the only safe plan 
will be for parties themselves to agree on a definite 
sum per diem at the outset and sign a written agree- 
ment therefor. We think it is doubtful whether 
counsel can do this for the parties, at least unless 
the parties expressly assent. 


The learned writer of ‘‘Curious Preambles,” at 
page 85 of our current volume, remarks: ‘‘ There 
are various English statutes against stealing ‘ horses, 
mares, geldings, and colis.’ Is not a mare or a 
gelding a horse? And it might be a curious in- 
quiry to ascertain when a colt becomes a horse ?” 
This first question has been answered in Banks v. 
The State, 28 Tex. 644, where the defendant was 
indicted for theft of a horse, and the proof was of 
theft of a mare. The statute enumerates ‘horse, 
gelding, mare, colt, ass, or mule.” The court ob- 
served : 

‘‘The word ‘horse’ is a generic term, including 
ordinarily in its signification the different species of 
that kind of animals, however, diversified by age, 
sex, use, or artificial means; and, if the word 
‘horse’ had been used in this article without speci- 
fying the species, we would have been entirely sat- 
isfied with the ruling of the court, because the word 
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‘horse’ in its generic sense would include a mare, 
and there would be no variance between the aver- 
ment and the evidence. It could not be contended 
successfully that the defendant had been indicted 
for stealing one thing and convicted for stealing 
another and different thing. But from precedent 
and authority we feel constrained to hold that the 
word ‘horse’ in the article cited was not intended to 
be used in its comprehensive and generic sense, and 
that it was used as synonymous with the word ‘ stal- 
lion,’ or at least it was not in that connection in- 
tended to include ‘ gelding, mare, or colt.’” 


And in Persons v. The State, 3 Tex. Ct. App. 240, 
where the indictment was for theft of ‘‘a horse (a 
stallion),” a verdict of guilty of stealing ‘‘a horse 
(a gelding)” was held not to support the indict- 
ment. One must go to the Texas reports to find out 
all about horse stealing. As to the age at which the 
colt merges into the horse, we are not aware that 
there is any precedent. It has been held, in Milli- 
gan v. Jefferson County, 2 Mont. 543; 8. C., 18 Alb. 
L. J. 464, that the calf merges into the heifer or 
steer at the age of one year. We notice that the 
recent English race courses licensing act defines a 
horse race as one run by “‘ any horse, mare, or geld- 
ing.” We use a great many words from mere force 
of habit. 


Here is ‘‘a new way to pay old debts.” Lazarus 
& Wolff, a partnership in the city of New York, 
owed sundry debts, including one to Mr. Poillon. 
Lazarus got tired of his debts and of his name. 
The irksomeness of the former is evident, but why 
he grew weary of so ancient and honorable, not to 
say miraculous, a name, is not so clear. Perhaps be- 
cause it is suggestive of poverty and bad odor. At 
all events he changed his name to Lawrence. About 
the same time he betook himself to bankruptcy in 
the name of Lawrence. But singularly he forgot to 
include Mr. Poillon in his list of creditors, or to 
make any allusion to his claim, or to the fact that 
the petitioner had ever borne a different name, or 
been a member of any firm. Mr. Poillon naturally 
knew nothing of the proceedings, and did not hap- 
pen to learn of his debtor’s change of name. In 
due course of time Lawrence neé Lazarus obtained a 
discharge. By and by, his creditor learned of the 
foregoing facts, and commenced an action to enforce 
his demand. Mr. L. set up his discharge. The 
plaintiff replied that it was fraudulent and void as 
to him, in which position he had the felicity of find- 
ing the Court of Appeals on his side. We gave an 
abstract of the decision last week. The court hold 
that the case does not come within the provisions of 
the bankrupt act requiring opposition to be made in 
the bankrupt court and within two years of the dis- 
charge. Those provisions apply only to the speci- 
fied cases and to an application to avoid the dis- 
charge in toto. Here the opposition was not to the 
discharge as a whole, but only to its application to 
the particular creditor. The omission of a creditor's 
name is not one of the specified causes, nor is a fraud- 
ulent change of name; and while the discharge is to 
be void in case of false swearing, and false swearing 
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is one of the statutory specifications, yet there is 
some doubt whether the omission of a particular cred- 
itor would avoid it in toto, and the coupling of the 
two fraudulent circumstances takes the present case 
out of the statute. So Lazarus is resurrected. 


In the House of Commons last month Sir John 
Eardley Wilmot brought up the case of Edmund 
Galley, sentenced for murder in 1835 to transporta- 
tion for life, and asked for a declaration of his in- 
nocence. This is the case in regard to which Lord 
Chief Justice Cockburn wrote so powerfully in in- 
tercession, and on which we have before commented. 
The appeal of his lordship was denied, as the Lon- 
don Times says, ‘‘more from a feeling that the 
home secretary must respect the decisions of his 
predecessors, than from any conviction of Galley’s 
guilt.” The feeling in the House was strongly in 
favor of a declaration of Galley’s innocence, but 
out of tenderness for official pride the declaration 
was withdrawn, and a unanimous resolution was 
passed in favor of giving him a free pardon. The 
Times says: ‘‘ When every thing had been said, the 
result was that many, probably most, members were 
convinced of Galley’s innocence, and many were 
left in doubt, but probably no one was convinced of 
his guilt. The scruples of the home secretary and 
the self-respect of Parliament led to any formal ex- 
pression of Galley’s innocence being laid aside, but 
all concurred in his full restitution, through the pre- 


rogative of pardon, to the rights of innocence.” 
This is truly touching. So after suffering the pun- 
ishment of felony for forty-four years, for a crime 
of which he was most probably innocent, or at least 
of which there was no sufficient proof of his guilt, 
the government instead of declaring the fact, gravely 
grant him pardon for the uncommitted offense ! 


Good for the ‘‘circumlocution office!” Now if the 
jury on the second trial of Mrs. Smith and Ben- 
net, in New Jersey, should conclude that they did 
not kill Mr. Smith, still out of regard to the ‘‘scru- 
ples” of the first jury and Judge Knapp, and in 
‘* self-respect,” they must, we suppose, find them 
guilty, and petition the governor to pardon them. 
That is about it. It probably will make no great 
difference to the old man Galley; probably his 
neighbors and the English public will understand 
the matter; but we should suppose that it would 
make a great deal of difference to the government 
of Great Britain, and that it would be quite worth 
their while to set themselves right, even if ‘‘ some- 
body blundered.” But it is quite too awfully un- 
reasonable, you know, for the man to expect it. 


One of the current topics is the abuse of crimi- 
nals and persons under arrest by policemen and 
prison authorities. The newspapers are full of com- 
plaints by persons who have been clubbed, and aw- 
ful disclosures of ‘‘ paddling ” by the prison author- 
ities. It is said that the prisoner recently killed by 
a keeper at Sing Sing had been driven to despera- 
tion and revolt by cruel ‘‘ paddling.” It is difficult 





if not impossible to get at the truth of such accu- 
sations. On the one hand there is the natural pro- 
pensity to exaggerate or invent; on the other to 
give way to passion or use undue force. We have 
heretofore expressed our belief that most of the 
stories of cruel clubbing by policemen are exaggera- 
tions. In regard to those of cruel treatment of 
prison convicts, it must be remembered that gener- 
ally the persons who tell them are bad and revenge- 
ful men, and that their keepers, few in number, are 
standing all the time as it were on the crater of a 
volcano, with their lives in theirown hands. Prison 
keepers are undoubtedly hard masters, and their 
measures are frequently severe, but the reports of 
inquisitorial cruelties wantonly inflicted by them on 
those subject to their authority must be received 
with great allowance. If a prisoner offends or dis- 
obeys, he must not expect the measured and mild 
treatment which a disobedient pupil receives from 
his teacher. Repentance may come too quickly for 
the avoidance of the sharp penalty necessary to the 
preservation of subordination within the prison 
walls, But such a horrible punishment as ‘‘ pad- 
dling ” is described should be prohibited, like the 
shower bath. If a policeman or keeper is cruel or 
wanton he should be punished. In this connection 
it is refreshing to read in the Texas criminal reports 
of several officers who were punished for shooting 
persons who were running away from threatened 
arrest. An officer has no right to shoot a man be- 
cause he is not willing to be arrested, unless he 
offers violent resistance, or in case of felony it is 
impossible to apprehend him by milder means, 


We find some queer decisions announced in the 
newspapers. For example: that it has been recently 
held in England that damages for breach of con- 
tract of marriage may be recovered, although it 
appears that the promisor was insane at the time of 
the promise, he having since recovered his reason, 
but not renewed the promise. This is certainly 
news, that a crazy man can make a valid contract. 
And just now it is said that an English court has 
decided that where one gave a sovereign in pay- 
ment for goods of a less price, and the receiver re- 
fused to return any change, this was not larceny. 
We do not believe this to be law, although it was 
held in Reg. v. Thomas, 9 C. & P. 741, at nisi prius, 
on the ground that the complainant parted with the 
possession of the money voluntarily, and never ex- 
pected to have it back. But in Hildebrand v. People, 
56 N. Y. 394; S. C., 15 Am. Rep. 435, it was held 
that where the prosecutor took a drink at a bar, and 
handed a fifty dollar bill to the bar-tender, who 
took it and refused to give change, it was larceny. 
This is put on the ground that the delivery of the 
bill and the giving change are to be simultaneous, 
and until the latter is paid, the delivery of the 
former is not complete. Another newspaper case is 
that of a man who was compiained of for violating 
a statute against riding in railway trains without 
paying or intending to pay, but who escaped by 
showing that he stole his ride on top of a car. This 
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is a pretty fine distinction. {f the statute had been 
against such riding on a train, and the man had been 
inside, he would unquestionably have been guilty. 
So it seems that on means in, but that in does not 
mean on. 


The subject selected for the Post Graduate Prize 
Essay of the New York State Bar Association this 
year is an exceptionally good one — by far the best 
that has thus far been announced by the Associa- 
tion. ‘‘Is the common law a proper subject for 
codification ” is a question of practical current in- 
terest, and one that will elicit the efforts of a wider 
circle of writers than have heretofore competed. It 
should be observed that the subject as stated raises 
no question as to the propriety of codifying the 
statute law, and that the propriety of the new Code 
of Civil Procedure, or of the ‘‘ Nine Chapters,” or 
of the other vetoed codes, or of any other attempt 
to revise the statutes, is not in question. The reg- 
ulations governing the competition are published 
elsewhere. 


The second meeting of the ‘‘ American Bar Asso- 
ciation” will be held at Saratoga on Wednesday and 
Thursday of next week, and will determine very 
largely whether the Association is to be a success or 
a failure. The exercises are to consist of ad- 
dresses by the Hon. James O. Broadhead, President 
of the Association; and by Edward J. Phelps, Esq., 
of Burlington, Vt.; with papers by Calvin G. 
Childs, Esq., of Stamford, Conn., on “ Shifting Uses 
from the Standpoint of the Nineteenth Century; ” 
by Henry Hitchcock, Esq., of St. Louis, Mo., on 
‘The Inviolability of Telegrams,” and by George 
A. Mercer, Esq., of Savannah, Ga., on ‘‘The Rela- 
tionship of Law and National Spirit.” A dinner 
will be given on Thursday evening. We very 
strongly incline to the opinion that an American Bar 
Association to be really influential and beneficial 
must be based upon the representative plan and be 
composed of delegates from State, and perhaps city, 
associations, There are over a dozen State associa- 
tions and probably a score of large city associations 
like those of New York and Chicago; and an 

_American Bar Association composed of delegates 
from these would speak with an influence, and have 
an authority which a voluntary association of gen- 
tlemen, however respectable, cannot hope to attain. 
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NOTES OF CASES. 

N the People’s Bank of Bloomington v. Gridley, 6 
Weekly Jurist, 166, the Supreme Court of Illinois 
decided that where the stock of a corporation is re- 
quired to be transferred on the books of the corpo- 
ration, either by its charter, a general law, or by the 
by-laws of the corporation, made under the provis- 
ions of the law, while as between the parties to the 
transaction, a transfer by indorsement and delivery 
of the certificates of stock may pass the equitable 
title to the stock, yet where parties have levied an 





execution upon the stock in the manner provided by 
law, and without notice of the right of the holder 
of the stock, either to the corporation or the cred- 
itor, the rights of the execution creditor will be pre- 
ferred to that of one who holds the stock as collate- 
ral security. The court thought the correct doc- 
trine to be that stated by the late Judge Redfield, in 
his note to Fisher v. The President, etc., of the Hesex 
Bank, 1 Am. Railway Case, 110. He says: ‘It 
seems to be agreed upon all hands, that in the case 
of a mere pledge of shares for the security of a 
debt, a formal delivery will be required to create 
or to consummate the contract, since it is of the 
very essence of a pledge that the possession be 
transferred to the pledgee. For as the general title 
of the thing still remains in the pledger, unless the 
possession were transferred, there would be nothing 
to uphold the contract. Redfield on Bailm., §§ 659, 
674, and cases cited. This may be effected by a 
formal or even a blank indorsement or assignment 
of the certificates and delivery of the same to the 
assignee. Nothing more is ordinarily required to 
complete the contract as between the immediate par- 
ties. But, as to third parties, something more is 
commonly required. Some such visible or ascer- 
tainable index of the change of ownership, as will 
naturally put those interested in the question upon 
inquiry, and thus lead them to correct information 
upon the subject, must exist. Story’s Eq. Jur., $421, 
b, and cases cited in note. Some of the American 
States have attempted to maintain a different rule, 
as that the assignment being complete between the 
parties, will be held good as to third parties, whose 
rights are subsequently acquired and perfected by 
actual possession, without knowledge of the prior 
transfer. Muir v. Schenck, 3 Hill (N. Y.), 228, and 
cases cited, by Cowan, J., in the opinion of the 
court. But this rule has never obtained in England, 
and only to a very limited extent in this country, 
and is repudiated by all the best authorities. 1 
Story’s Eq. Jur., § 412, c, and cases cited. But we 
think there can be no fair question, that where the 
law of the States, as applicable to corporations 
whether it be by a provision in the charters of the 
particular company or by a general statute or settled 
course of decisions in the courts, requires that shares 
shall be transferred in a particular mode as in the 
present case, that they shall be ‘ transferable only at 
its banking-house and on its books,’ there must be a 
substantial compliance with the requirements, in or- 
der to protect the property against future assign- 
ments or levies.” These views are sustained by 
Fisher v. The President, ete., of the Essex Bank, 5 
Gray, 373; Sabin v. Bank of Woodstock, 21 Vt. 353; 
Oxford Turnpike v. Bermald, 6 Conn. 558; Pinkerton 
v. Manchester and Lawrence R. R. Co., 42 N. H. 424; 
Pittsburgh and Connellsville Ry. v. Clark, 29 Penn. 
St. 146; Dutten v. Conn. Bank, 18 Conn. 498; Sko- 
hegan Bank v. Outler, 49 Me. 315; Lockwood v. Me- 
chanics’ Nat. Bank, 9 R. I. 808; Agricultural Bank 
v. Beers, 84 Me. 256; Blanchard v. Dedham Gas Co., 
12 Gray, 213; People ex rel. v. Devin et al., 17 Ill. 
86. 
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DISTURBING MEETINGS 
E have long thought that when we got time to 
grapple with the subject we would collect 
and comment on the cases concerning the disturb- 
ance of meetings, particularly religious meetings. 
But at the outset we are saddened by the conscious- 
ness that we have used our best case ; — played our 
best trump, if that comparison is permissible in 
such a connection. We have had our laugh at State 
v. Linkhaw, the case of the inharmoniously vocal 
Methodist, who persisted in praising the Lord with 
spirit and not with understanding, and so disturb- 
ing his brethren. Therefore we are like the boy 
who has eaten his cake. But after all there are a 
few good cases left, and it is our duty to rescue 
them from the oblivion of the reports, and make 
them accessible and familiar to our profession. We 
suspect that their value will be mainly historical, 
for it is hardly probable that they can ever be made 
useful as exact precedents. 

In Brown v. The State, 46 Ala. 175, it is held in 
effect that one is not punishable for being in undue 
haste to get to church. Before service commenced 
the defendants came by on horseback on a gallop 
some fifty yards from the church, and just then, 


the defendant, Weems, who had been riding be-' 


hind, and was just catching up, called out to the 
others, ‘‘ you have been ahead of me all night, but 
damned if I am not up with you now.” When they 
went through the church yard they checked their 
pace. Afterward they came into the church, and 
one of them lay down on a rickety bench, which 
made a noise every time he moved. The case does 
not disclose whether the defendant was moved 
thereto by the dullness of the sermon. It also ap- 
peared that one of the defendants had caught a cow 
by the tail up the road, causing her to jump and 
ring her bell. But even this might have been an 
innocent mistaking of the cow’s tail for the church 
bell-rope, and a desire to summon the worshippers. 
At all events the whole party escaped without pun- 
ishment on the ground that there was nothing will- 
ful in their conduct. 

McLain v. Mattock, '7 Ind. 525, was an action for 
false imprisonment The plaintiff, an infant, attend- 
ing a camp meeting, persisted, against the rules of 
the assembly, in sitting among the women, proba- 
bly being moved thereunto by the consciousness of 
his infancy. Some of the brethren removed him and 
detained him in a tent for half an hour. It was 
held that an action would not lie for such detention, 
he having known of the rule and refused to obey it. 
The case does not show that the infant misbehaved 
among the women, or that the latter desired his re- 
moval; but the authorities probably thought the 
example a dangerous one, as no doubt it was, espe- 
cially at a camp meeting, where the theoretical love 
of the Lord is so apt to seek physical expression in 
affectionate demonstration between the sexes. So 
the infant was considered to have been properly 
weaned. 

Disturbing the sleep of religious people after they 





come from service is not within the statute. Thus 
held in State v. Edwards, 32 Mo. 550, where the 
acts complained of took place at a camp meeting, 
at night, after the assembly had dispersed, and the 
people had retired to their virtuous couches. The 
contrary however was held in Jennings’ case, 3 Gratt. 
624, where Israel having retired to their tents at 
night, the wicked defendant purloined the tin horn 
from the preacher’s stand, where it was kept to as- 
semble the faithful, and proceeded to make night 
hideous by enacting the part of Gabriel. 

But the whole congregation need not be disturbed. 
It is sufficient if the thoughts of a single worship- 
per are distracted from divine things. So it was 
considered in Cochkrehan v. The State, 11 Humph. 
11, where one profane person cursed during meeting 
in the private ear of an individual Methodist. The 
congregation must not be disturbed in detail. But 
no action lies in favor of the disturbed brother. 
Owen v. Henman, 1 W. & 8. 548. 

And although the services are over, if the congre- 
gation have not actually dispersed, but are in the 
act of dispersing, it will not answer for any one to 
curse, swear, fight, or throw ‘‘ rocks” in the church 
yard ( Williams v. The State, 3 Sneed, 313); although 
we know from observation that a little quiet horse 
swapping in the same place is not objectionable. 
Even if the congregation assembled for worship have 
dispersed, still an assembly of the church authorities 
for the trial of a member immediately after the ser- 
vice is held privileged from disturbance. Wollings- 
worth v. The State, 5 Sneed, 518. It is not so easy 
to see how such an assembly can be construed a 
‘‘congregation assembled for the worship of the 
deity.” It is oftener an assembly for the purpose of 
‘‘raising the devil,” and it is generally as difficult 
to ‘‘ disturb” it as it would be to disturb an average 
political caucus. 

In Lancaster v. The State, 53 Ala. 398; 8S. C., 25 
Am. Rep. 625, the defendant, after a prayer meeting 
on Sunday morning, but before the congregation 
had gone away, being a member of the church and 
having obtained leave to speak from the person ia 
charge of the meeting, said: ‘‘I neither rise to 
preach, pray, nor sing, but I want to talk to the 
church, I have meditated, thought and prayed to 
know what I ought todo. I demand my letter. I 
cannot live in the church with liars, thieves, rogues, 
and murderers.” The defendant was held to be 
guilty, not on account of his sentiments, but for 
such an expression of them. 

In Wall v. Lee, 34 N. Y. 141, the defendant, a 
Catholic priest, had commented in a sermon upon a 
dance recently held in the vicinity of the church, 
but without making any allusion to the plaintiff or 
any other person. While the collection was being 
taken, the plaintiff rose in his pew and demanded 
an explanation, and the minister’s source of informa- 
tion. The defendant told him to sit down or go 
out, but he refused, and the defendant with others 
undertook to put him out, but he resisted, and they 
desisted. He sued them for assault and battery, and 
it was held that the disturbance need not be 
willful, and that the priest had a right to preserve 
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order. The court also held that although the bene- 
diction might have been pronounced, yet the collec- 
tion was a part of the religious exercises. The jury 
having found for the plaintiff, a new trial was 
granted. This is certainly a wholesome decision, 
for if every convicted sinner should attempt to “an- 
swer back,” our religious assemblies would become 
very noisy. 

In Hunt v. The State, 3 Tex. Ct. App. 116, the 
defendants cracked and ate pecan nuts in church 
during service, disturbing the congregation, and 
causing the minister to remonstrate. This indulg- 
ence cost the defendants $25 each. They got their 
desserts in a double sense. 

In Richardson v. The State, 5 Tex. Ct. App. 470, 
Cyrus Shanks was the minister of a colored Method- 
ist church, and the defendant was one of the stew- 
ards. Rumors having been circulated imputing to 
Brother Shanks an improper intimacy with a mar- 
ried woman of his flock, a meeting of the church 
officials was held, to which the shepherd was sum- 
moned, but at which he did not appear, and it was 
then resolved to suspend him until the elder could 
be heard from; and the defendant was deputed to 
notify him accordingly. So at church the next 
night, the defendant, according to the testimony, 
“went up in front of the stand, and said: ‘ Brother 
Shanks, you will have to quit preaching until 
charges against you are investigated by the elder.’ 
Shanks took up his stick and hat, and said: ‘I am 
one man, but Iam not afraid of all three of you.’ 
Louis said, ‘I can read the discipline, and I know 
my duty as steward, and you will have to come 
down until we hear from the elder.’ Louis spoke in 
a mild manner. We all thought we were doing our 
duty. When we went in, Shanks was not preaching, 
but was talking about what the committee had him 
up about the night before.” 

In Dorn v. The State, 4 Tex. Ct. App. 67, the de- 
fendant was sexton of an African congregational 
church, and presumably a gentleman of color. The 
case is thus stated by the court: 


‘Actuated by that rare spirit of charity and 
love so beautiful amongst brethren who dwell 
together in unity, these Christian people were 
wont to share their church edifice with their 
Methodist and Baptist neighbors, who had no 
house of worship of their own; and it was so 
arranged that on fixed and stated occasions these 
other denominations used and enjoyed the build- 
ing as though it belonged to themselves. On 
Sunday, December 16, 1877, the Baptist denomina- 
tion were holding services in the church, the minis- 
ter being in the midst of his sermon, and the con- 
gregation paying strict and devout attention, when 
the defendant, according to the testimony of most 
of the witnesses, walked down the aisle to near the 
pulpit, with his hat upon his head and a cigar in 
his mouth, and, speaking to one of the congrega- 
tion, they two went out of fhe house together. 
Soon thereafter loud and angry talking was heard 
at the door; and one witness says, ‘he looked out 
of the window and saw defendant with his hand 
uplifted as though he would strike, and heard some 
one say, ‘I will knock a negro down,’ and another 
replied he would ‘kill a negro.’ The whole congre- 





gation, males and females, were disturbed and an- 
noyed. The preacher had twice to stop in the 
midst of his discourse, because he could not com- 
mand the attention of his hearers, And one of, the 
ministers, who was sitting in the pulpit, actually 
had to get up and go out to see what the disturb- 
ance was, and who was creating it. 

‘*Now, the cause of the difficulty, as explained 
by defendant’s witness, was that defendant, as sex- 
ton of the Congregational church, demanded to 
know of Jack Tunsel, who was an officer of the 
Baptist church, why the Baptists were preaching 
there on that occasion, without authority, when the 
Methodists alone had been authorized to worship 
there on that day.” 


The court held that even if it was Methodist and 
not Baptist Sunday, nobody but the Methodists 
could complain of the Baptist occupation of the 
premises, and thus concluded: 

‘*Tn all seriousness, we are of opinion the punish- 
ment assessed against defendant was justly merited 
by his conduct, and it is to be hoped that when he 
pays his fine of $62.50, and spends five days of 
quiet reflection within the walls of his county jail, 
he will be brought to a sense of the enormity of his 
conduct, have better conceptions of Christian duty 
and charity, and a higher appreciation of the wis- 
dom and justice of the law in securing religious 
worship against worldly and intrusive disturbances, 
whether created by ungodly laymen or saintly 
churchmen.” 

A statute against disturbing ‘‘ any school or other 
assembly of people met for a lawful purpose,” in- 
cludes a temperance meeting (Commonwealth v. Por- 
ter, 1 Gray, 476); and a singing school (State v. Os- 
kins, 28 Ind. 364; State v. Gager, 28 Conn. 232). In 
the former case the court say: ‘‘ We are asked, as if 
the question could not admit of an affirmative an- 
swer, whether this law shall extend to all the noisy 
political gatherings of the times. We should hope 
and believe that such gatherings would be less 
noisy, and more decent and orderly and useful, if it 
is well understood that they cannot be willfully in- 
terrupted.” ‘‘ Take the case of dramatic and musi- 
cal exhibitions for instance;” ‘‘a few ill-disposed 
persons, thus abusing their license, by tin horns, 
cracked kettles, and other loud and discordant 
sounds, as well as by vociferation, might destroy the 
effect of the most pathetic tragedy, or the sublimest 
oratorio.”” So said Chief Justice Shaw. In the last 
case a singing school was held not to be an assem- 
bly ‘‘ for a moral or benevolent object.” 

ee 

STUDIES AND DISCIPLINE OF GREAT 

ORATORS. 


BY W. W. 8. 


HE most celebrated orators of the world, with 

scarcely any exception, have been chiefly in- 

debted for their success in speaking to severe study 
and training. 

Demosthenes, the “ prince or orators,’’ is the most 
striking illustration of this fact. Probably no other 
orator ever labored under so many disadvantages in 
the commencement of his career. He practiced 
speaking with pebbles in his mouth to remedy his 
defective and stammering pronunciation. He strength- 
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ened his voice by repeating ‘‘ verses or speeches while 
running up steep places,” and by declaiming by the 
seashore amidst the roar of the waves. Quintillian 
says: ‘He corrected a habit of shrugging up one of 
his shoulders, while speaking, by standing in a narrow 
pulpit with a sharp pointed instrument hanging down 
over his shoulder, so that when, in the heat of declaim- 
ing, that movement escaped him he would be reminded 
of it by a puncture from the weapon.” He had a 
large mirror — before which he practiced speaking in 
order to render his manner and gestures commanding 
and graceful, and to “correct a disagreeable way of 
moving his lips while speaking.”’ For the purpose of 
improving his style and making it compact and forci- 
ble, he copied the historical writings of Thucydides 
eight times. He was in the habit of writing out 
speeches and conversations which he heard, and arrang- 
ing them according to his own standard of excellence, 
and clothing them in the most appropriate language 
he could command. While engaged in these prepara- 
tory exercises he retired to a cave by the sea-shore, 
where he could practice undisturbed, and there he 
would remain two or three months at a time, shaving 
one side of his head so that he would not be tempted 
to go abroad. By means of this severe and unremit- 
ting mental and physical discipline he overcame his 
natural faults and became the first orator of the 
world. 

We have another almost equally famous example in 
the all accomplished Cicero, who has himself given us 
avery full and interesting account of his oratorical 
training in his work entitled De Claris Oratoribus, 
from which we extract the following: “I not only 
devoted a part of each day to reading, writing and 
discussing, but extended my studies beyond the 
exercises of oratory to philosophy and law. I formed 
ap intimate acquaintance with the whole art of public 
speaking in listening to the daily harangues of the 
tribune Sulspicius. The same yearI employed my- 
self under the direction of Molo, the Rhodian, a most 
consummate pleader and teacher. I studied with the 
Stoic Diodatus, and by him I was trained, among 
other things, in logic, itself a kind of compendious elo- 
quence. With this teacher, in his numerous branches, 
I was so assiduous that I did not miss a day in ora- 
torical exercises. I also had a declamatory discussion 
with Piso often, and with Quintus, Pompey or some 
one else every day. At this period I labored under 
extreme emaciation and weakness of body; my neck 
was long and slender, and my whole frame and con- 
stitution such as are usually thought to render the 
violent exercise of the lungs fatal. I was in the habit 
of speaking every thing in a high key, without variety, 
and with the utmost power of voice and exertion of 
my whole body.” In order to change and improve his 
mauner of speaking he visited Asia and put himself 
under the most eminent teachers there. And he made 
the tour of Asia with orators of the first celebrity, 
under whom he exercised himself in speaking. He 
continues: “‘ returned to Rhodes and applied myself 
to Milo, who had instructed me at Rome, who was 
not only a pleader himself in real causes, and an emi- 
nent writer, but most discreet in remarking and cor- 
recting faults as an instructor. He exerted himself as 
far as possible to reduce my manner, redundant as it 
was and overflowing with juvenile license and excess, 
and sought to bring it within proper bounds. After 
spending two years in this way I returned, not merely 
trained, but altered. The extreme effort of my voice 





in speaking was reduced. My style had become tem- 
perate. My lungs strong and my general health 
tolerable.” He practiced translating the orations of 
Demosthenes into Latin to improve his style. ‘He 
was on intimate terms with MRoscius, the greatest 
actor of the Roman stage — they were each a study to 
the other. By criticizing the faults and emulating the 
excellences of each other both became perfect — the 
one as supreme orator, and the other as supreme actor 
of the age.” 

Lord Chatham, the greatest orator of modern times, 
was indebted to nature,in a large measure, for his 
wonderful qualifications as an orator, but he super- 
added to his wonderful natural gifts all that art, study 
and discipline could impart. He was a great student 
of history and general literature. He studied the 
Greek and Roman classics with great diligence, and 
repeatedly translated the orations of Demosthenes 
and Cicero into English to improve his language and 
to render his style strong and forcible. He went twice 
through the folio dictionary of Bailey, examining each 
word attentively, dwelling on its peculiar import and 
modes of construction, and thus endeavoring to bring 
the whole range of our language completely under his 
control. In order to acquire copiousness of diction 
and an exact choice of words, he read and re-read the 
sermons of Dr. Barrow, until he could repeat many 
of them by heart. He also underwent a thorough 
course of oratorical training, by which he acquired his 
extraordinary powers of delivery. 

Edmund Burke, the great philosophical orator of 
England, has said of himself: ‘‘I was educated asa 
Protestant of the Church of England by a dissenter 
who was an honor to his sect, though that sect has ever 
been considered as one of the purest. Under his eye, I 
read the Bible morning, noon and night, and have ever 
since been a happier and better man for such reading.” 
He delighted in his youth in works of fancy. The old 
romances, Palmerin, of England, Don Beliames, of 
Greece, were his favorite reading. His college life was 
one of severe study. He mastered most of the great 
writers of antiquity. Demosthenes was his favorite 
orator. He was fond of Plutarch. Heread most of 
the great poets of antiquity, and was particularly 
fond of Virgil, Horace and Lucretius, a large part of 
whose writings he committed to memory. In English 
he read the essays of Lord Bacon again and again with 
increasing admiration, and pronounced them the 
greatest works of that great man. Shakespeare was 
his daily study. But his highest reverence was re- 
served for Milton, ‘‘ whose richness of language, 
boundless learning and scriptural grandeur of concep- 
tion,’’ were the first and last themes of his applause. 
He wrote with the greatest care. His manuscript was 
full of erasures and interlineations. All his principal 
works were first printed on private presses once or 
twice before he gave them to the publisher. 

Charles James Fox early exhibited marks of extra- 
ordinary talent. His father determined to make him 
a great orator and statesman. He made him his com- 
paniou and equal from childhood, and encouraged him 
to converse freely at table and enter into all the 
questions discussed by public men who visited the 
family. Before sixteen years old he was thoroughly 
versedin Latin and Greek, and read throughout life 
the great writers in both those languages as readily as 
English, and as a recreation. When he entered Par- 
liament he determined to be a great debater, and 
he once remarked to a friend that he had literally 
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gained his skill “‘ at the expense of the House,” for he 
had sometimes tasked himself during one entire ses- 
sion to speak on every question that came up, whether 
he was interested in it or not, asa means of exercising 
and training his faculties. As a result of his efforts 
he became, as Burke says, ‘‘ by slow degrees to be the 
most brilliant and accomplished debater the world 
ever saw.” 

Richard Brindsley Sheridan was unsuccessful in his 
maiden speech. After he had finished he went into 
the gallery and asked Woodfall, the reporter, with 
much anxiety, what he thought of his first attempt. 
“T am sorry to say,’’ said Woodfall, ‘‘that I don’t 
think oratory is in your line; you had better have 
stuck to your former profession.’’ Sheridan rested 
his head on his hand for a few moments in silence, and 
exclaimed with vehemence: ‘It is in me, Woodfall, 
and shall come out of me.’’? From that moment he 
devoted himself with the greatest assiduity to the 
study of oratory, in which he eventually attained the 
greatest eminence. His speech on the trial of Warren 
Hastings was declared by Burke to have been “ the 
most astonishing effort of eloquence, argument and 
wit, united, of which there was any record or tradi- 
tion.”” He prepared his speeches with unusual care. 
‘“*He never made a speech of any moment,” says his 
biographer, “of, which the sketch, more or less detailed, 
has not been found among his papers,”’ with the show- 
ier passages written two or three times over (often 
without any material change in the form), upon small 
detached pieces of paper or on cards. To such minutia 
did he attend that Ihave found in more than one in- 
stance a memorandum made of the precise ‘place in 
which ‘Good God, Mr. Speaker,’ were to be intro- 
duced.” These preparatory sketches are continued 
down to his latest displays, and it is observable that 
when from the increased derangement of his affairs, 
he had no longer leisure or collectedness enough to 
prepare, he ceased to speak.”’ 

William Pitt, son of Lord Chatham, from his boy- 
hood was absorbed with the one idea of becoming a 
great orator. When he heard at the age of seven, that 
his father had been raised to the peerage, he exclaimed, 
“then I must take his place in the House of Com- 
mons.’’ He became very proficient in the classics and 
mathematics while at school. His method of trans- 
lating the classics was peculiar. After reading a pas- 
sage in the original, he turned it at once into regular 
English sentences, aiming to give the ideas with great 
exactness and ease. To this early training he attribu- 
ted his extraordinary command of language. “He 
was a nice observer,’’ says his tutor, ‘‘of the different 
styles of the authors read and alive to all their various 
and characteristic excellences. When alone he dwelt 
for hours on striking passages of an orator or histor- 
ian in noticing their turns of expression, remarking 
their manner of arranging a narrative or of explaining 
the avowed or secret motives of action. He wasin the 
habit of copying any eloquent passage or any beautiful 
or forcible expression which occurred in his reading.”’ 
In his study of the classics it was a favorite employ- 
ment with him to compare opposite speeches on the 
same subject; and to examine how each speaker man- 
aged his own side of the argument or ‘answered the 
reasoning of his opponent. The authors whom he em- 
ployed for this purpose were Livy, Thucydides, and 
Sallust. He spent much of his time iu Parliament, and 
as he listened to the groat speakers of the day, Burke, 
Fox, Sheridan and others, he did so not to throw his 





mind on the swelling tide of their eloquence, but to 
see how he could refute the arguments on the one side 
or strengthen them on the other, as he differed or 
agreed with the speakers. Locke on the Human Under- 
standing, was his favorite work on the science of the 
mind. He mastered Smith’s Wealth of Nations. His 
reading of English literature was very thorough and 
extensive. He had the finest parts of Shakespeare by 
heart. He read the best historians thoroughly. Mid- 
dleton’s Life of Cicero, and the political writings of 
Bolingbroke were his favorite models in point of style. 
He studied Barrows’ sermons by his father’s advice, 
and was intimately acquainted with the scriptures, 
considering them asthe true ‘‘well of English unde- 
filed.”’ 

Lord Erskine, the greatest advocate that ever lived, 
while an officer in the English navy, spent two years 
in the systematic study of English literature. In ad- 
dition to his study of prose he devoted himself with 
great ardor tothe study of Milton and Shakespeare. A 
large part of the former he committed to memory, and 
became so familiar with the latter that “he could 
almost, like Parson, have held conversations on all 
subjects, for days together in the phrases of the great 
English dramatist.’’ Johnson has said that ‘‘he who 
would excel in eloquence must give his days and nights 
to Milton and Shakespeare.’’ He knew but little of 
Greek and Latin. He studied the works of Burke 
throughout life with great delight; and his speeches 
abound with extracts and sentiments from the writ- 
ings of that great writer and statesman. 

Curran was a bright scholar. He became so familiar 
with the Greek and Latin languages that he could read 
them with ease and pleasure during his whole life. For 
along time he read Homer once every year. After 
leaving college he went to London and commenced the 
study of the lawin the middle Temple. He spent his 
mornings, as he states, ‘in reading even to expansion,”’ 
and the rest of the day inthe more congenial pursuits 
of literature, and especially in unremitted efforts to 
perfect himself asa speaker. His articulation was so 
hasty and confused that he went among his school 
fellows by the name of “ stuttering Jack Curran.”’ His 
manner was awkward and his gestures constrained and 
meaningless, and his whole appearance calculated to 
produce laughter, notwithstanding the evidence he 
gave of superior ability. All these faults he overcame 
by severe and patient labor; constantly on the watch 
for bad habits, he practiced daily before a glass, recit- 
ing passages from Shakespeare, Junius and the best 
English orators. He frequented the debating societies, 
which then abounded in London; and though morti- 
fied at first by repeated failures, and ridiculed by one 
of his opponents as ‘‘ Orator Mum,’ he surmounted 
every difficulty. ‘‘He turned his shrill and stumb- 
ling brogue,”’ says one of his friends, “‘ into a flexible, 
sustained and finely modulated voice; his action be- 
came free and forcible; he acquired a perfect read- 
iness in thinkingon his legs; he put down every oppo- 
nent by the mingled, force of his argument and wit; 
and was at last crowned with the universal applause of 
the society, and invited by the president to an enter- 
tainment in their behalf. Well might one of his bio- 
graphers say, ‘‘His oratorical training was as severe as 
any Greek ever underwent.” Fisher Ames before 
studying law devoted a considerable time to English 
literature. He read with avidity nearly every great 
author within his reach. He read works on Greek and 
Roman antiquities, ancient mythology, natural and 
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civil history. He read the principal English poets, and, 
like Erskine, devoted himself tothe study of Milton 
and Shakespeare, committing their finest passage to 
memory. ‘In public speaking,’ says President Kirt- 
land, “‘ he trusted much to excitement and did little 
more in his closet than to draw the outlines of his 
speech, and reflect on it until he had received deeply 
the impressions he intended to make, depending for 
the terms and figures of language, and modes of appeal 
to the passengers on his imagination and feelings at 
the time. Thisexcitement continued when the cause 
had ceased to operate. After debate his mind was 
agitated like the ocean after a storm, and his nerves 
were like the shrouds of a ship torn by the tempest.” 

Henry Clay did not have the advantages of an early 
education. His education was of a practical nature 
and principally obtained from observation. In rela- 
tion to his oratorical training, he says: ‘‘ I owe my suc- 
cess in life to one single fact, namely, that at an early 
age I commenced and continued for some years the prac- 
tice of daily reading and speaking the contents of some 
historical or scientific book. These off-hand efforts 
were sometimes made in the corn-field, at others in 
the forest, and not unfrequently in some distant barn 
with the horse and ox for my only auditors. It is to 
this early practice of the art of all arts that Iam in- 
debted for the primary and leading impulses that stim- 
ulated my progress and have shaped and moulded my 
entire destiny.’”’ He spent a great deal of pains in the 
preparation of his great oratorica] displays. 

Daniel Webster’s whole life was one of great labor 
and study. While at college he not only kept up in 
his regular studies, but read a great deal in general 
literature. He read and became familiar with Milton 
and Shakespeare, and throughout life quoted from 
both with ease and correctness. At college he was in 
the habit of composing his own declamations instead 
of selecting them from the writings of others. Speak- 
ing of his reading at this time, he says: ‘*‘ The opinion 
of my scholarship was a mistaken one. It was over- 
estimated. [will explain what I mean. Many other 
students read more than I did, but so much asI read 
I made myown. When a half-hour, or hour at most, 
had elapsed, I closed my book and thought over what 
I had read. If there was any thing particularly inter- 
esting or striking in the passage, I endeavored to re- 
call it and lay it up in my memory, and commonly 
could effect my object. Then, if in debate or conver- 
sation afterward, any subject came up on which I had 
read something, I could talk very easily so far as I had 
read, and then [ was very careful to stop. Thus greater 
credit was given me for extensive knowledge than I 
really possessed.” In the preparation of his argu- 
ments at the bar, speeches in Congress and on public 
occasions, he made the most thorough and exhaustive 
preparation. General 8. P. Lyman (at one time Mr. 
Webster’s private secretary) gives a very interesting 
account of Mr. Webster’s method of preparation for 
his great efforts. He says: ‘‘ The impression has been 
current that his great speeches were quite unstudied, 
and several of his biographers, including Mr. Everett, 
have taken no inconsiderable pains to create the be- 
lief that his reply to Hayne was in the main an extem- 
pore. All such representations seem to us not merely 
without foundation, but likely to be productive of 
mischievous influence upon the minds of students 
with whom the example of so consummate a master 
as Mr. Webster cannot fail to be more weighty than 
the lessons of all the schools. Mr. Webster was al- 





ways a very laborious student, and in the early part 
of his professional and public career he expended upon 
all his public addresses the utmost care. He hap- 
pened to be dining with a company of friends, a few 
years since, when the first message of an eminent pub- 
lic man, then Governor of the State of New York, 
was issued, and became the subject of conversation. 
‘Governor W——,’ said Mr. Webster, on being ap- 
pealed to for his opinion, ‘is a very able man and a 
very able writer; the only thing he needs to learn is 
how to scratch out.’ A senator of the United States 
present expressed some surprise at this remark, and 
said that no one who had read Mr. Webster’s ad- 
dresses or listened to his speeches would suppose that 
he ever had occasion to alter or amend any thing that 
came from his pen. ‘ However that may be now,’ re- 
plied Mr. Webster, ‘a very large part of my life has 
been spent in scratching out. When I was a young 
man, and for some years after I had acquired a re- 
spectable degree of eminence in my profession, my 
style was bombastic and pompous in the extreme. 
Some kind friend was good enough to point out that 
fact to me, and I determined to correct it if labor 
could do it. Whether it has been corrected or not, no 
small part of my life has been spent in the attempt.’ 
This careful preparation to which Mr. Webster thus 
resorted in early life soon became a fixed habit and 
was never abandoned. He seldom made a public 
speech, however temporary the interest of the occa- 
sion might seem, which he had not previously studied 
with laborious care; sometimes he wrote it out very 
fully; but his usual method was to prepare a careful 
and complete outline of the argument he wished to 
present, and to write out in the exact language he 
wished to use any portion which he desired to make 
especially forcible orimpressive. Undertheexcitement 
of speaking, he would often vary the phraseology of 
such passages, infusing into them more energy and 
life than his pen had given them originally, and adapt- 
ing them oftentimes to incidents that were passing 
before him. This was undoubtedly the character of 
the preparation he had made for his reply to Hayne. 
Although he rose to speak as soon as Hayne sat down, 
the whole subject had been under discussion in the 
Senate for weeks, and nearly every point made by Col. 
Hayne had been previously presented by Col. Benton 
or some of the others who had participated in the de- 
bate upon the same side. Mr. Webster had been pre- 
paring to take part in the debate from the beginning. 
The question of constitutional power involved had 
been his special study for years, and on that branch of 
the subject he had little more to do than to present the 
conclusions he had formed and the process of argument 
by which he had reached them. The personal attacks 
of Col. Hayne were made mainly in the opening parts 
of his speech which was made on Thursday, the re- 
mainder being adjourned over to the succeeding Mon- 
day, so that upon these points Mr. Webster had time 
to elaborate the unrivaled retorts by which they were 
repelled. The declamatory passages — those sentences 
of fervid eloquence, unsurpaseed in our language for 
their stately, dignified and impassioned rhetoric — had 
been formed laboriously in the forge of his creative 
intellect while studying the speech he intended to 
make on the general topic.’’ In relation to the pre- 
paration of some of his orations, his biographer says: 
‘‘ With his formal orations, which he regarded as com- 
ing within the domain of scholarship, and on which 
he was conscious that his fame as an orator was in part 
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to rest with present and future generation, he was ex- 
tremely careful as they were passing through the 
press. He would correct them with a severity of 
taste that was far more rigorous (than any standard 
that the public was likely to apply to them; and 
when he failed to satisfy himself he would resort to 
the aid of others.” 

Lord Mansfield read everything he could find upon 
the subject of oratory. ‘‘ One day,” says his biogra- 
pher, ‘‘ he was surprised by a friend, who suddenly 
entered the room, in the act of practicing before a 
glass, while Pope sat by as an instructor.” Canning, 
when at school, practiced speaking in a debating 
society. On every important debate in Parliament 
he wrote much beforehand, and composed more in his 
mind. Lord Brougham commenced the practice of 
extemporaneous in the Speculative Society, that great 
theatre of debate for the University of Edinburgh. 
He frequently wrote out his orations several times. 
Edward Everett took the greatest pains in preparing 
his orations and in cultivating and improving his voice 
and manner. Rufus Choate improved his voice by 
reading a page of Burke aloud every day. He studied 
every work he could get on the subject of eloquence, 
and was intimately acquainted with the lives and 
speeches of all the great orators of ancient and mod- 
ern times. The amount of labor he bestowed on his 
great arguments at the bar was enormous, and this 
preparation was not complete, in his own mind, until 
he had commenced his argument. William Pinckney 
sometimes wrote out an entire argument, and deliv- 
ered it word for word .as it was written. Tom. Cor- 
win, when about to deliver a great speech, would lock 
himself up in his office and go through with his speech 
while pacing the floor. He had a large looking-glass, 
before which he would form his manner and gesture. 
Henry Ward Beecher, when a youth, went through a 
system of oratorical training under the instructions 
of an eminent elocutionist. In fact we cannot name 
any of the famous orators who have not attained their 
skill in public speaking by the severest toil and sac- 
rifice. 

We may, therefore, justly conclude, from the fore- 
going examples, that the scarcity of great orators is 
owing as much to a want of industry as to a want of 
talent; and that he who would excel in this noblest of 
all arts must pay the price of all success — hard work. 

pakcnageateliiatacaieg 
TRIAL BY JURY.—A REPLY. 

E who ventures to suggest that the jury is not in- 
fallible, has at least this cross to bear: it is hinted 

or openly charged that his criticism springs from and is 
inspired by defeat. Legal humorists are ready with side- 
splitting insinuations that the last jury trial, in which 
he engaged, did not terminate successfully. Reference 
is made to the two methods of obtaining relief, which, 
as Judge Grover said, are open to defeated parties,'and 
itis assumed that he has adopted the method which 
consists in hurling anathemas at the court. I must 


protest that my former article concerning the jury sys- 
tem had no such origin. 

Two writers, in recent numbers,of the JOURNAL, 
have taken up the cudgels in behalf of the. slandered 
jury. At least one of them claims the city of New 
York for his residence. I say “at least one;” for he 
alludes to himself so persistently in the plural, that I 
am at a loss to know how many of him there may be. 
Possibly, however, he appears under the last clause of 
section 448 of the Code, and represents the band of 





highly moral and virtuous jurors, which, as he boasts, 
springs from the pure soil of the metropolis; or per- 
haps he speaks for numerous members of his family, 
who adore the antique monstrosity of trial by jury, 
and ‘‘of whom,’’ as Artemas Ward used to say, ‘*he 
is which.’’ The other writer comes from Ohio, and 
assumes to utter the opinion of the rural districts. 
So that both city and country are heard from. I 
take up these articles in the order in which they ap- 
peared. 

The metropolitan defender of the faith begins by 
raising objections to a tribunal composed exclusively 
of judges — or rather to a court held by a single judge; 
and in this he not only fails to make the real issue 
fairly, but misunderstands me. It is true that I sug- 
gested, and still believe, that a tribunal composed of 
several judges, tryiug questions of both law and fact, 
would be an improvement upon the jury system; but 
I admitted that such a tribunal would not be free from 
objections, and merely insisted that these objections 
were not so forcible as those which could be made to 
the jury system. My argument was principally di- 
rected against that system asitis. If such a change 
could be made that a majority or three-fourths of the 
jurors might render a verdict, one of the greatest de- 
fects in the jury system would be removed. It is the 
power which one man possesses, of clogging the wheels 
of justice, that is objectionable. Of course the same 
objection applies, though not with equal force, to a 
trial by a single judge; and it was for this reason that, 
in advocating the submission of all issues to a tribunal 
of judges, I claimed that a majority should decide. 
The devotee of the jury overlooks this. He argues 
strenuously against the one man power, as exhibited 
in courts held by a single judge; and here every one, 
except the amici curiae, will agree with him. Un- 
doubtedly judges are open to the influences which he 
mentions. Undoubtedly every newly elected judge has 
debts to pay. He must reward those who have lifted 
him to the bench; he must cancel the obligation by 
appointing them referees and by partiality when they 
appear before him as counsel. This is as natural as it 
is unfortunate. It is one of the necessary results of 
that system which, by making the office ofjjudge elect- 
ive, tends to create judicial politicians, who use their 
power for the benefit of their friends. The remedy 
for this, such as it is, lies with time; and after a de- 
cade on the bench, a judge begins to see the case itself 
instead of the counsel who present it. 

Moreover, it is beyond question that the vast and 
vague power of “discretion,” in the hands of a single 
judge, is dangerous. Lord North, who was disposed 
to claim for the bench all possible power and dignity, 
appreciated this fact when he said: ‘* The discretion 
of a judge is the law of tyrants. It is always un- 
known. It is different in different men. It is casual, 
and depends upon circumstance, temper and passion, 
At the best, it is oftentimes caprice; at the worst, it is 
every vice, folly and passion to which human nature 
is liable; ’’ and in this he merely paraphrased one of the 
maxims of Bacon: ‘* Optima est lex, que minimum re- 
linquit arbitrio judicis: optimus judex, qui minimum 
sibi.”’ 

But, however valid these objections may be, when 
applied to a single judge, they lose much of their 
power in case the tribunal is composed of several 
judges. Different judges are likely to have different 
obligations to settle. They do not all have the same 
favorites. When a question of discretion arises, their 
ideas as to how that discretion should be exercised 
will not be identical. Their favors will not all fall 
upon nor their prejudices all act against the same per- 
son. Thus, conceding the frailty of judges, it is 
probable that from the diversity of characters justice 
will emerge. 

The juror’s friend has novel ideas concerning bri- 
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bery. He seems to believe that where one man wishes 
to bribe another, he says to him bluntly: ‘“‘ What is 
your price?”’ I cannot claim to speak from experience, 
but had always supposed that bribery was not con- 
ducted in that way. Indeed, it occurs to me, that in 
the celebrated Winans’ case, the senators and assem- 
blymen were pained, not at the bribery itself, but at 
the bungling manner in which it was effected. I had 
heard that sometimes after the conclusion of a jury 
trial, some one or more of the jurors, as the case might 
be, would visit the office of the attorney for the suc- 
cessful party and receive from him aslight testimonial 
of regard, in the sbape of a five or ten dollar bill. In 
other words, I had been informed that direct bribery 
was rare, and that the only scientific method was that 
of indirect bribery. I will not insinuate that Brother 
Wilder is better qualified to speak on this point than 
myself; but, as 1 said before, his ideas are new to me. 


It is to be hoped-that he will never write a book on the. 


Science of Bribery. 

Furthermore, a bribe does not always carry with it 
the idea of a payment of money. If every man has 
his price it is not necessary that that price should be 
paid in the currency of the country. Whether he sells 
himself for money, or place, or friendship, he still sells 
himself; and where Brother Wilder speaks of a judge 
as “giving himself away,’ I should employ a harsher 
phrase. He who is moved to injustice by friendship is 
nierely one degree higher in the immoral scale than he 
who is moved to injustice by money. 

Concerning the expense of the jury system, the 
apologist from New York utters no sound. Judgment 
against the system on that point may therefore be 
taken pro confesso. 

It appears that the New York jury embracer (I do 
not use the word in a legal sense) is an optimist. That 
is to say, he is an optimist when speaking of the juror, 
and a pessimist when speaking of the judge. The doc- 
trine of moral progression for the former; the doc- 
trine of total depravity for the latter. Optimism, 
however, though quite a pleasant belief, gives a serious 
blow to his argument. For if the world is growing 
steadily better, it must be because of education. 
Therefore, moral improvement keeps pace with intel- 
lectual improvement. Therefore educated men will 
be more certain to follow the dictates of justice than 
the uneducated. But the average judge is more highly 
educated than the average juror; and so the decision 
of questions of fact may be more safely intrusted to 
judges than to jurors. It is difficult to see how an op- 
timist can escape from this conclusion. 

Now lI do not profess to be an optimist. It seems 
to me that while education eliminates certain vices, it 
fills their places with other vices not less dangerous; 
that the educated and uneducated are walking down 
hill together. Education, however, has this advan- 
tage: it gives its possessor clear sight. It furnishes 
protection from the danger of mistakes. If a man 
errs, it is with open eyes; he can sin, but not blunder. 
This was one of the grounds of my argument. 

But the New York advocate offers certain arguments 
in support of trial by jury. I shall only have time to 
touch upon these briefly. 

His first statement is that ‘‘ the jury gives a prompt 
decision ;’’ to which he might have added, ‘* when it 
gives any.’’ There are things called “‘ disagreements,” 
which are rathercommon. But might not the judges 
be induced to give a prompt decision? Will it be any 
more difficult for a majority of judges to act promptly 
than it will for the whole number of jurors? And even 
if such were the case, would it not be possible to pass 
a law requiring the judges, under a penalty, to render 
their decision within a certain time? The argument 
of promptness does not strike me as very powerful. 

The second point in favor of juries is ‘‘ that they do 
not usually know either the parties or their counsel,” 
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to which an addition might also have been made, as 
follows, ‘or any thing else.” 

There is doubtless some force in this argument. It 
is the only one which can be pressed into the service 
of the jury system; and it would have considerable 
weight if there could be certainty of three things, viz., 
an educated jury, the destruction of the professional 
juror, and a decision by the majority. Convincing an 
unbiased idiot is about as hopeless a task as convinc- 
ing a biased scoundrel. But the New York logician 
here brings in his curious belief, which is a comprom- 
ise between optimism and pessimism, and seeks to 
strengthen his argument by the following surprising 
statement: ‘‘We are of the opinion that most men 
are good, if temptation can only be kept out of their 
way.” Put it into the form of a syllogism: Most men 
are good till they are tempted; when they are tempted 
they become bad; therefore most men are good so long 
as it is impossible for them to be bad. Unfortunately 
temptation must come. He who undertakes to keep 
the world clear of it will find his hands full; and I 
maintain that when it comes, the average juror is 
more likely to yield to it than theaverage judge. 

The third argument in behalf of the jury is that ‘it 
is an ever-changing body ;”’ and for this reason “ the 
responsibility for a verdict is not only divided among 
all, but is limited to the particular case on trial.’’ As 
an argument for the jury system this strikes me as a 
lamentable failure; and, as I omitted it in my former 
article, if the gentleman from New York will allow 
me, I will mention it here as an argument against that 
system. I had supposed that one of the greatest safe- 
guards against injury which people possessed, was this 
very responsibility: that when a man is wronged he 
should know with certainty the author of the wrong. 
This is the principle on which the most civilized gov- 
ernments are conducted. A man’s dishonesty is not 
proven by the fact that he has erred in a single case; it 
becomes apparent from a succession of errors. The 
statement, that ‘“‘to force a judge to decide all ques- 
tions of fact * * * would make his life a burden 
to him,’’ is a plea for the happiness of the judge at the 
expense of the interests of the public. 

The foregoing are, I believe, the only arguments 
which the New York correspondent brings forward in 
behalf of the jury system. If I have omitted any, it 
has been unintentionally. The rest of his article con- 
sists of references to the dangerous power which a 
court, held by a single judge, possesses, and of attacks 
on the ‘fawning sycophancy ” with which the mem- 
bers of certain legal cliques ‘* beslaver the bench,”’ in 
all of which I fully concur. 

I now turn my atteution to the gentleman from 
Ohio. Hecontents himself with meeting some of the 
objections to the jury system. Whether he meets 
them successfully is another question. The objections 
mentioned by me, to which he offers answers, are as 
follows: 

1. Juries are more liable to corruption than judges. 
This is answered by asserting that venality, in either 
judges or jurors, is a rara avis; that the world is has- 
tening to perfection; and that the Scriptural state- 
ment that it “lieth in the wicked one”’ is an infamous 
libel. Of course the discussion on this point ends here. 
When debaters cannot agree upon their premises, ar- 
gument is useless. I would merely suggest to the Ohio 
optimist, as I did to his co-laborer from New York, 
that the moral improvement of the world must be due 
to education, and leave him to face the conclusion as 
he may. 

2. A knave or fool, on a jury, will often prevent a 
verdict. The answer to this is that “the fool’’ at least 
“is not the one to prevent a verdict;’’ that “he is not 
endowed with those staying qualities which can suc- 
cessfully resist the force of the clearer heads, cooler 
judgments and readier tongues” of the other jurors. 
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The counsel from Ohio will have to call some other 
witness to prove this: the witness ‘ Experience,” 
whom he summons to the stand, would never so en- 
tirely forget herself as to give any such testimony. She 
would declare, as she has always declared, that thick- 
ness of head is generally accompanied by firmness of 
will; that obstinacy and stupidity are brothers. But, 
unfortunately, the system as it now exists is not cal- 
culated to secure clear heads and cool judgments for 
the jury. The chances for such things were greater 
centuries ago than they now are. At present a man is 
seldom tried, except in criminal cases, by a jury of his 
peers. ‘This country,” said Abraham Lincoln, “ is 
one in which a man has a right to be equal to every 
other man ;’’ and those who go to make up juries have 
not taken advantage of that right. 

8. ‘“‘The purchase of a juror defeats justice as com- 
pletely as the purchase of a judge.” Brother Owen 
refuses to consider this as a general rule; he declines 
to give me the benefit of the exception, which every 
rule is said to have; he holds me strictly to the mark. 
I should have been willing to admit, that in a case 
where both parties are equally wealthy, the purchase 
of a juror may not absolutely defeat justice; but my 
opponent will not permit me to make this admission. 
Very well; in return I hold him strictly to the state- 
ment that ‘the purchase of a juror simply prevents a 
verdict — defers the final disposition of the case.”’ In- 
deed! Suppose the purchased juror is a shrewd enough 
scoundrel, as is often the case, to carry with him the 
rest of the jury; does this “‘simply prevent a ver- 
dict?’ Suppose, again, that one of the parties is rich 
and the other poor, how many disagreements will the 
pockets of poverty be able to sustain? Or finally, sup- 
pose that both parties are rich, is it any thing more 
than a question of-endurance, in which the longest 
purse wivs? Brother Owen will find in his simple pre- 
vention of a verdict something very like a simple pre- 
vention of justice. 

4. ‘‘The jury system, as it now evists, is beneficial to 
only two classes— professional jurors and jury law- 
yers.”” Asan answer to thisa deep question is asked: 
“When that irresistible force (the jury lawyer) en- 
counters that immovable substance (the foolish, knav- 
ish, or professional juror), what then?’’ There is not 
likely to be any such collision as the gentleman an- 
ticipates; and the reason is obvious. The foolish juror 
is the tool of the jury lawyer, the instrument upon 
which he plays. The professional juror is his partner, 
and to a degree, a sharer in his spoils. The thief and 
the receiver of stolen goods cannot afford to quarrel. 
Of course, where two jury lawyers, of equal skill, find 
themselves opposed in a case, there is a chance for jus- 
tice; and the advocate from Ohio may have the benefit 
of such a case. 

Mr. Owen has the frankness to admit that the jury 
acts in accordance with public opinion, not law; that 
it is swayed by feeling rather than reason; and that, 
on this account, it often robs the gallows of its due. 
But this admission only temporarily affects the full- 
fledged smile of approval which he sheds on the sys- 
tem. Hastening on, he devotes himself to the more 
congenial occupation of singing laudatory anthems on 
the subject of the jury and the jury lawyer. ‘‘ What 
lawyer,’’ he asks, ‘‘ flushed with victory, crowned with 
the honors of a verdict for which he has valiantly con- 
tended, ever gave expression to his exultant gratitude 
by sneering at, satirizing, lampooning or caricaturing 
the jury which has just laid at his feet the spoils of his 
hard-earned victory ?’’ Doubtless the victor enjoys his 
triumph ; but it is, after all, the pleasure which a dem- 
agogue takes in directing the passions of the mob—the 
satisfaction which comes to a dog-trainer from having 
taught certain tricks to animals somewhat lower than 
himself. I confess that it seems to me asif the gentle- 
men from New York and Ohio had forgotten them- 





selves; as if they imagined themselves in open court, 
addressing the condidates for incarceration in an asy- 
lum for the weak-minded, who go largely to make up 
the average jury —metaphorically patting them on the 
back and assurifig them that they are intellectual 
giants, with whom justice is safe. Perhaps the jury 
system is not susceptible of improvement; it may al- 
ready exist in its least evil form; but it must be the 
very blindness of adoration, which professes to see in 
it only ‘‘a thing of beauty.’? Whatever defense it has 
must be the proverbial one of the pot to the kettle— 
by blackening other systems. 

I submit that the correspondents from New York 
and Ohio have failed to answer even the objections 
which they have taken up; and have left untouched the’ 
strongest objections which were stated in my former 
argument. That argument was little more than a plea 
for the trial of all questions, both of law and fact, by 
an educated tribunal, together with a protest against 
that feature of the jury system which requires abso- 
lute nanimity inthe decision. Should rights of per- 
son and property be submitted to a tribunal of unedu- 
cated men? Should the decision of the members of 
that tribunal be unanimous? These questions consti- 
tute the real issue; and on both of them I maintain 
the negative. The representatives from city and 
country offer no argument to support the affirmative. 

Macauley, after assailing the Roman Catholic church, 
admits that it will doubtless exist when London if in 
ruins. The same may be said of the jury system. It 
is a fixture. There is no hope of its abolition; there 
is small hope of its improvement. But this fact does 
not affect the force of any arguments for or against it. 
Immortality does not always imply virtue; there is 
still room for discussion as to whether its possessor is 
worthy of it. The hand of time, falling upon other 
institutions, has either effaced them, or, by correction, 
has fitted them for the changes which civilization 
brings. The jury system alone, standing in solitary 
grandeur, solemnly proclaims itself perfect from the 
hour of its birth. Yet I still venture to assert that he 
who examines that system, as it now exists, without 
passion and without prejudice, will unhesitatingly 
pronounce it a nuisance. J. H. Hopxins. 

RocuHEstTeER, July 28, 1879. 


DIVORCES AND DIVORCE LAWS OF THE 
FATHERS OF NEW ENGLAND. 


(Concluded.) 
RHODE ISLAND CASES. 


In 1665 the following case occurred in Rhode Is- 
land: 

‘* Peter Tollman applied for a divorce from his wife 
on the ground of adultery. The woman, being brought 
before the Assembly, admitted the charge. The peti- 
tion was granted at once, and then the criminal, upon 
her own confession, was araigned for sentence. The 
penalty was a fine and whipping, and she was accord- 
ingly sentenced, by the terms of the law, to pay the 
fine of ten pounds, and to receive fifteen stripes at 
Portsmouth on the ensuing Monday, and on the fol- 
lowing week another fifteen stripes at Newport, and 
to be imprisoned until the sentence was fulfilled. 
Upon her petition for mercy, the court again examined 
her as to whether she intended to return to her hus- 
band. This she refused todo tpon any terms. Her 
petition was denied, and she was remanded for pun- 
ishment.* The “ beneficent whip” failed to reunite 
this once happy family. 

Another case occurred in Rhode Island the same 
year. John Porter was divorced by the General As- 
sembly, which attached all his property, and annulled 
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all transfers made by him after leaving his wife, ex- 
cept such as had already been recorded, and compelled 
him to make a suitable settlement upon his injured 
family. 

Governor Arnold is one of the most trustworthy 
writers of the age; yet, after recording these cases in 
the first volume of his narrative, he erroneously states, 
in his second volume (page 175), that ‘the first case 
where a divorce was granted by the Assembly,” oc- 
curred in 1749. 

In 1683, Rhode Island passed a law making five 
years’ neglect or absence of husband or wife a ground 
for divorce. It was also in 1683 that John Warner, 
a deputy from Warwick, was divorced on petition of 
his wife for adultery and criminal violence to her, and 
expelled from the General Assembly of Rhode Island, 
as unfit to hold his seat. * 


NEW YORK CASES. 


While the Massachusetts and Connecticut Courts of 
Assistants, and the Rhode Island court of trials also, 
were thus exercising the power of divorce in their 
respective jurisdictions, I am unwilling to believe that 
the patroons’ courts of New Amsterdam failed to grant 
to the Dutch settlers of that Colony the right to put 
away their wives or husbands, for any causes which 
the Roman-Dutch law deemed sufficient. I regret 
that I have not been able to explore such records of 
the patroons’ courts as survive. But the ‘* Historical 
Manuscripts ’’ in the office of the Secretary of State at 
Albany, indorsed ‘‘ 1630-1664: Dutch: Part I,’”’ con- 
tain the three following cases: 

1655. John Hicks obtained a divorce from Hard- 
wood Long, for adultery, with leave for him to re- 
marry. 
1657. John George Baldingh (Baldwin) obtained a 
divorce from Abigail Baldingh, for adultery .+ 

1664. Anneke Adriaens obtained a divorce from 
Aert Pietersen Tack, for bigamy.+ 

The same volume contains some striking pictures of 
life in New York under the Dutch dynasty. Here, for 
example, are the sentence of whipping and banish- 
ment against Ytie Jansen, for living in adultery with 
Jan Parcel, and also the sentence of Laurens Duyts, 
who, for selling his wife, Yutie Jansen, and forcing 
her to live in adultery with another man, and for liv- 
ing also himself in adultery, was “to have a rope tied 
around his neck, and to be severely flogged; to have 
his right ear cut off, and to be banished for fifty 
years.” 

John Parcel, for living in adultery with this Yutie 
Jansen, whom he had thus bought from her own hus- 
band, was ‘‘to be placed at the whipping-post, with 
two rods in his arm, to be banished twenty years, and 
pay a fine of a hundred guilders ($40), with costs. The 
fourth party, Geesje Jansen, for living in adultery 
with Laurens Duyts, was ‘‘to be conducted to the 
whipping-post, and fastened thereto, the upper part 
of her body being stripped naked, and two rods placed 
in her hand; to be afterward conducted, in that wise, 
outside the city gates, and banished the Province for 
the term of thirty years, with costs.’ Moreover, Iva 
Dircksen, for adultery, was “to be conducted to the 
place where justice is administered, and there to wit- 
ness the punishments inflicted this day, and then to be 
banished for the term of fifty years.” § 

The practice of “bundling,’’ having led to gross 
abuses, an ordinance was passed, in 1658, to oblige par- 
ties to marry after publication of the banns, and for- 
bidding their living together till they had been legally 
married. “It had been an ancient custom, of much 
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longer standing than the city, to bundle after the pub- 
lication of the banns.”’ * 

Two more cases in New York under the Dutch dy- 
nasty — both in 1674— are recorded in the records of 
the Governor-General and Council: 

Ata Council in Fort William Hendrick, 12th April, 
1674, 

Catrina Lane, requesting, by petition, letters of di- 
vorce and separation from her husband, Daniel Lane, 
as her said husband has been accused of, and arrested 
for having committed and perpetrated incest with his 
own daughter, and without clearing himself thereof 
hath broken jail and absconded; which, being taken 
into consideration by the Governor-Generalt and 
Council of New Netherland, they have ordered as fol- 
lows: 

‘In case Daniel Lane, the petitioner’s husband, do 
not present himself in court within the space of six 
months from the date hereof and purge himself from 
the crime of incest with which he is accused, letters 
of divorce shall be granted to the petitioner.” 

The other case was that of Abigail Messenger, who 
sought a divorce from Richard Darlin, for adultery. 

It has generally been supposed that divorce proceed- 
ings were unknown in New York after the English 
conquest of that Colony; but the Historical Manu- 
scripts in the same office, indorsed ‘*‘ English Docu- 
ments, 1664-1776," contain evidence to the contrary .§ 

The laws established in New York by the Duke of 
York and Albany, in 1664, provide that where there is 
“no knowledge of a husband or wife absent for five 
years complete after his or her departure, nor of any 
that accompanied him or her in the voyage, it may be 
justly presumed such person is dead, and after the ex- 
piration of five years complete the other is free to 
marry. Provided always, that if either the man or 
the woman shall at any time return after the expira- 
tion of five years, and bring full testimony that he or 
she have divers ways endeavored by writings or mes - 
sages to make known to his wife, or she to her hus- 
band, that she or he were then living, or that they 
were imprisoned or enslaved by Turks or Heathen, 
lawfully hindered from giving such information, it may 
be lawful for the said man or woman to challenge his 
or her marriage, and obtain an order froni the court, 
for possession of the wife or husband. Or they may 
by mutual agreement enter a release of each other in 
the office of records, and both remain free from their 
former obligations. 

In 1664 the Duke’s laws were amended so as to pro- 
vide, that, ‘tin all cases of adultery all proceedings 
shall be according to the laws of England which was 
by divorce (from bed and board), if sued, corporal pun- 
ishment or fine and imprisonment.’”’ These laws re- 
mained in force until after the dethronement of the 
Duke, then become King James the Second. |! 

My inquiries are limited to the seventeenth century, 
but I cannot omit the case of Hannah Taylor, which 
affords us an example of ‘‘ miscegenation,”’ and also of 
extradition, in Connecticut, in 1708. The evidence 
shows that she lived with a negro servant in New York. 
She was cited before the court of assistants at Hart- 
ford. She not appearing, a requisition was made on 
the governor of New York for her arrest and rendi- 
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tion, to answer to her husband’s petition for a di- 
vorce.* 

From these acts and cases it will be seen that it was 
the practice of the first settlers of someof the present 
United States to grant absolute divorces to husbands 
and wives for the causes stated, and probably for 
other causes; that Mr. Palfrey errs in saying they 
were granted by the inferior courts; that President 
Woolsey errs in supposing they were granted mainly 
by the Legislatures; that Mr. Bancroft errs in repre- 
senting them as seldom or never granted at all—and 
that this practice of the fathers and mothers of New 
England—none the less to be loved and revered on this 
account—has not received from our historians the at- 
tention which it deserves. 

How the practice spread from the earlier to the later 
settlements, until it was recognized and regulated 
in all the States of the Union, as well as in the Domin- 
ion of Canada; and how the justice, the necessity, 
and the expediency of this practice, in North America 
as in Scotland, finally became so manifest that in 1857 
Great Britain herself adopted it, may perhaps form 
the subject of a future work; but these inquiries are 
beyond my present design. 

It might be deemed a bold proposition to say that 
one of the objects of the American Revolution was to 
secure the liberty of divorce. But it is a striking fact 
that the efforts of George the Third to deprive the 
Colonists of this liberty culminated in 1773, and that 
within two years thereafter the Colonists were in arms 
against that royal example of domestic virtue. 

In 1773, George the Third issued instructions to the 
governors of Quebec, Nova Scotia, Islands of St. John, 
New Hampshire, Massachusetts Bay, New York, New 
Jersey, Virginia, North Carolina, South Carolina, 
Georgia, East Florida; West Florida, Barbadoes, Le- 
ward Islands, Grenades, Dominica, Jamaica, Bahamas, 
and Bermuda, as follows: 

‘‘Whereas, We have thought fit by our Orders in 
Privy Council to disallow certain laws passed in some 
of our Colonies and Plantations in America, for con- 
ferring the Privilege of Naturalization on persons 
being aliens, and for divorcing persons who have been 
legally joined together in Holy Marriage. * * * It 
is our expressed willand pleasure that you do not upon 
any pretence whatsoever give your assent to any Bill 
or Bills that may have been or shall hereafter be passed 
by the Council and Assembly of the Province under 
your government for the naturalization of Aliens, nor 
for the divorce of persons joined together in holy mar- 
riage. * * * G.R.” + 

These royal instructions were not regarded in Mas- 
sachusetts, Rhode Island or Connecticut, though they 
may have had effect in some other Colonies. 

Various facts and circumstances contributed to ren- 
der the practice of divorce acceptable here :— the gen- 
eral rejection of the sacramental view of marriage; 
the solemnization of marriages by civil magistrates 
rather than by clergymen; the frequent coming to the 
Colonies of men who had “left their wives at home;”’ 
the great practical difficulty of living here and carry- 
ing on agricultural pursuits without wives, and the 
necessity of affording to enterprising men and worthy 
women an opportunity to reconstruct their domestic 
relations and take a new departure on the voyage of 
life. 

The laws which permitted marriages to be dissolved 
for causes which demonstrated that they had failed to 
secure the objects for which they were formed, did not 
create those causes; they merely enacted that where 
such causes existed certain consequences should 
follow, and certain relief be afforded to the ag- 





* “Historical Manuscripts,” ubi supra, v. 52, p. 110. 
+ “Documents,” ubi supra, vol. 8, p. 402. 





grieved party. And the long maintenance of these 
laws in such communities as those of New England, 
may well be regarded as showing that, on the whole, 
they were wise and good. 

CHARLES COWLEY. 


——_—_@—___— 
NEW YORK COURT OF APPEALS ABSTRACT. 


CONTRACT TO CONSTRUCT AND DELIVER MACHINE — 
REFUSAL OF VENDEE TO PERFORM OR RECEIVE — AC- 
TION AS FOR DELIVERY.— The plaintiff agreed to fur- 
nish to defendant and put up at his hotel in Luzerne a 
gas generator of a specified description, the defendant 
agreeing to furnish the tank and house and certain 
other appurtenances therefor, to pay the freight on 
the machine from New York, furnish a man to help 
put it up, etc., and to pay $500 cash when the works 
should be on the ground, and $1,000 more in $500 bonds 
at certain dates thereafter. The defendant alleged 
that he delivered the works on the ground and was 
ready to put same up, but defendant refused to per- 
form his part of the contract, and, except to pay the 
freight, paid nothing on account of it; and demanded 
judgment for the contract price. The plaintiff proved 
the delivery of iron in bundles and rolls, castings, 
grates, rings, retort covers, and a machine bottom, 
which, when put together, would compose the machine, 
toacommon carrier, at owner’s risk, marked in de- 
fendant’s name, which defendant paid the freight on. 
The referee found for the plaintiff, in accordance with 
the complaint, and gave him judgment for the contract 
price, less $100, the extra expense necessary to have 
put the materials together and set the machine up. 
Held, error. The contract was entire, not to furnish 
materials and perform labor upon them, but from his 
own utensils and by his own labor furnish a machine 
properly affixed to the defendant’s premises “ all ready 
to make gas.’’ The contract price being indivisible, 
there can be no recovery for any part. Inchbald v. 
Western, etc., 17 C. B. (N. 8.) 733; Blanch v. Cotteran, 
8 Bing. 14. The gas works were not delivered to de- 
fendant, nor did the materials become his property, 
but they remained the property of plaintiff. If lost 
during carriage or destroyed after reaching the destina- 
tion, the plaintiff would have had to bear the loss. He 
could have changed their destination or made any use 
of them that he saw fit. His creditors could have 
taken them. Atkinson v. Bell, 8 B. & C. 277. The de- 
fendant was to have, not these separate parts, but the 
complete thing ready for use, and until.it was fur- 
nished the property in the chattels did not pass from 
plaintiff. Atkinson v. Bell, supra; Johnson v. Hunt, 
11 Wend. 137; Tripp v. Armitage, 4 M. & W. 698; An- 
drews v. Dederick, 14 Wend. 35; Andrews v. Durant, 
11 N. Y. 35; Ward v. Shaw, 7 Wend. 404; Decker v. 
Furness, 14 N. Y. 611; Clark v. Balmer, 11 M. & W. 
243. An action for damages for breach of contract 
might have been sustained. Hosmer v. Wilson, 7 
Mich. 294. But here the action was to recover on the 
contract as one where property had been delivered to 
and title to it vested in the defendant, and the evi- 
dence did not warrant such a finding. Judgment re- 
versed. Butler v. Butler. Opinion by Danforth, J. 
(Decided June 3, 1879.] 


INSURANCE — WAIVER OF PROOFS OF DEATH.— Ac- 
tion upon an endowment life policy on the life of 
Mitchell and assigned to plaintiff. The policy pro- 
vided that the defendant should be notified forthwith 
of the death of the insured, and that the owner should 
as soon as possible thereafter deliver to the defendant 
a particular account of the cause, time, place, and cir- 
cumstances, and that unless such proofs were pre- 
sented within twelve months from the time the death 
occurred the policy should be forfeited. After the as- 
signment the plaintiff paid the premiums by his checks. 
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About July 1, 1872, the plaintiff, being about to go to 
Europe, paid in advance the premium due August 10. 
It was then agreed between him and the general agent 
that if the insured should die before the premium be- 
came due, the company’s agents would know of it be- 
fore the plaintiff could, and that the premium should 
be returned, and that ‘‘ there was no trouble at all in 
regard to that whole thing.’”’ The plaintiff returned 
in October, 1872. The insured died July 27, 1873, but 
his death was not known to either party until July, 
1875. The plaintiff paid the premiums for 1873 and 
1874, having received notice from the company of 
the time when they were to fall due, and receiving 
renewal receipts. In June or July, 1875, plaintiff 
learned of the death, notified the company, received 
blanks for proof of death, and delivered the proofs to 
them July 9. The proofs stated the death in July, 
1873. The company retained the proofs until October 
next without objection, and then took the ground that 
the policy was forfeited by the omission to serve the 
proofs within twelve months of the death. The policy 
was payable in three monthsafter proof of death. The 
company retained the premiums paid after the death, 
and never offered to return them until after the action. 
Held, that the objection was untenable, the service of 
proofs within twelve months having been waived, by 
the general agent’s assurance in 1872, and the continued 
acceptance of premiums, and the failure to object to 
the proofs when served and the retention of the pre- 
miums after such service. The presumption is that 
the company retained the proofs and premiums be- 
cause it elected to waive the technical defense. It is 
now the doctrine of this court that no new considera- 
tion is necessary to support a waiver by an insurance 
company of a condition respecting the time of serving 
proofs of loss, and that mere acts or conduct indicat- 
ing an intention to waive such defense will operate as 
a waiver, although there may be no technical estoppel. 
Goodwin v. Mass. Life Ins. Co., 73 N. Y. 480. Judg- 
ment affirmed. Prentice v. Knickerbocker Life Ins. Co. 
Opinion by Andrews, J. 

[Decided June 10, 1879.] 


RECEIVER—INSOLVENT CORPORATION—STA YING AC- 
TION BY CREDITOR.—The Supreme Court acquired 
jurisdiction of the proceedings for the appointment of 
a receiver of the defendant, by the presentation of the 
attorney-general’s petition, stating that the insurance 
superintendent had communicated to him that he had 
examined its affairs, and that it appeared that the as- 
sets were in*ufticient to reimburse its outstanding risks. 
Laws of 1853, ch. 463, § 17; id. 1869, ch. 366. The court 
having jurisdiction of the subject-matter, acquired 
jurisdiction of the corporation by its voluntary ap- 
pearance by attorneys on the return of the order to 
show cause, service of which had been previously ad- 
mitted by them. This appearance obviated the neces- 
sity of personal service of the order on the corpora- 
tion. The presumption is that the appearance was au- 
thorized. A corporation may appear voluntarily, and 
such appearance is equivalent to actual service of pro- 
cess. Osborn v. U. S. Bank, 9 Wheat. 830; Brown v. 
Nichols, 42 N. Y. 26; McCormack v. Penn. R. R. Co., 
49 id. 303; Watson v. Cabot Bank, 5 Sandf. 423; Code, 
§ 139. The court thus had jurisdiction to dissolve the 
corporation and appoint a receiver, and its action can-- 
not be questioned collaterally. Frowd v. Lawrence, 1 
Jac. & Walker, 635; Russell v. East Anglican R. Co., 8 
MeN. & Gord. 104; 3 Dan. Ch. Pr. 611; High on Rec., 
§ 203. Thedecree vested in the receiver all the corpo- 
ration’s property, assets and effects, for distribution. 
Laws of 1853, ch. 463, §§ 11, 17; In re Globe Ins. Co., 6 
Paige, 102. The receiver represents not only the cor- 
poration, but its creditors and stockholders, and may 
set aside illegal or fraudulent transfers of its property 
and recover its funds or securities invested or misap- 
plied. Gillett v. Moody, 3 Comst. 470; Talmadge v. 





Pell, 3 Seld. 328; Laws of 1858, ch. 314. The suit by the 
receiver of the Guardian Life Insurance Company 
against the Universal Life Insurance Company and 
certain individuals, to set aside agreements between 
those companies, and to recover assets of the Guardian 
company alleged to have been illegally transferred to 
or received by the defendants, was a proceeding in the 
course of his duty as receiver. On the receiver’s mo- 
tion the Supreme Court stayed proceedings in a suit 
for similar relief brought in the New York City Com- 
mon Pleas by Carlisle, a policy-holder, against the two 
companies and others, before the receiver’s appoint- 
ment. Held, a proper exercise of authority. The re- 
ceiver was the proper person to recover the company’s 
assets, and if the Carlisle suit had been prosecuted, 
would have been entitled to receive the fruits of the 
judgment. All the creditors are entitled to come in 
on the receiver’s distribution, and be heard in respect 
to their claims. The Supreme Court, having acquired 
jurisdiction of the proceedings for winding up the cor- 
poration, had jurisdiction to stay a creditor’s suit 
brought to recover assets thereof, in any other court. 
The creditors are parties to the proceedings in the Su- 
preme Court, and subject to the control of that court, 
and may be restrained from interfering with the assets 
in the hands of the receiver or his administration of 
them. The receiver's possession is that of the court, 
and he will be protected from disturbance in the dis- 
charge of his duties. Angel v. Smith, 9 Ves. 335; 
Ames v. Trustees of Birkenhead Docks, 20 Beav. 332; 
Dellinton v. Mayor of Brecon, 28 id. 200; Columbian 
Book Co. v. De Golyer, 115 Mass. 67. The stay was 
properly granted on motion. No action was neces- 
sary. The decree of dissolution is in the nature of a 
judgment for all the creditors, and they are subject to 
the summary jurisdiction of the court in matters per- 
taining to the administration of the estate of the cor- 
poration. Thompson v. Brown, 4 Johns. Ch. 642; In re 
Hemiup, 2 Paige, 316; Travis v. Myers, 67 N. Y. 542; 
Peck y. Crane, 25 Vt. 146; 3 Daniel’s Chy. Pr. 1617. 
Order affirmed. In re Attorney-General v. Guardian 
Life Ins. Co. Opinion by Andrews, J. 

(Decided May 20, 1879.] 


TAXATION — EQUALIZATION BY STATE ASSESSORS.— 
Appeal from decisions of board of supervisors of West- 
chester county to the State assessors, in pursuance of 
chapter 49, Laws of 1876. The assessors decided that 
the board equalized the value of the real estate in the 
city of Yonkers at an excess of $973,717 above its pro- 
portional value as compared with some of the towns, 
that the tax levied on such excess should be credited 
to Yonkers, and levied and collected from certain 
named towns in certain specified proportional sums. 
The third section of the act provides that on the hear- 
ing the evidence should relate to the assessment and 
full and true value of real and personal property, and 
the State assessors are then to determine whether in- 
justice has been done to the appellant in the equaliza- 
tion of real and personal property as compared with 
the other towns, and what deductions ought to be 
made from the aggregate corrected valuation of said 
real and personal property as made by the board 
of supervisors, and to what towns such deduction 
should be added. The duty of the State assessors is, 
first, to determine whether injustice has been done in 
the equalization; second, where the wrong is and what 
deductions should be made; and third, to what towns 
it should be added. It was essential to consider the 
valuation of Yonkers as well as of all the towns. 
It was not necessary that injustice should have been 
done to Yonkers as compared with every town. 
It was quite sufficient that it wasdone as compared 
with some of them. The towns justly assessed should 





not be interfered with, but those inadequately assessed 
should be raised. The comparison should not be be- 
tween the appellant and the rest of the county as an 
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entirety, but between the appellant and the other towns 
as separate and distinct organizations. Although the 
decision of the assessors stated that the excess was 
above Yonkers’ proportional value as compared with 
some of the towns, and names the towns to be raised 
and credited to Yonkers, it will be presumed that the 
assessors did their duty, and ascertained that injustice 
had not been done as to the other towns. The return 
to the certiorari, which is to be considered, shows that 
the assessors compared Yonkers with all the towns. 
The tabulated statement of the assessors shows that 
ten towns suffered equal injustice with Yonkers, and 
this could not be remedied because they had not ap- 
pealed, but the remaining eleven had not been assessed 
their proper proportion. Therefore the assessors could 
not have returned that the injustice appeared upon 
comparison with allthe towns, for that would have in- 
cluded the ten. Incorrecting the injustice done to Yonk- 
ers the ten could not be regarded, and the excess was 
properly placed on the other towns. The decision em- 
braced the assessment rolls of both real and personal 
property, and cannot therefore be said to have been 
an equalization of the real estate alone. There was no 
error in deciding that the sums deducted from Yonk- 
ers should be levied on a part of the towns of the 
county, nor should the assessors have left it to the su- 
pervisors to designate the towns to which they were to 
be charged. There is no force in the objection that 
the decision does not appear to have been certified to 
or filed with the board, and was made in pursuance of 
the statute and forwarded to the board by mail. There 
was no error inthe refusal of the assessors to receive 
testimony as to the amount and value of the personal 
property in the towns, which was not assessed. The 
equalization extends only to property assessed. In 
making it the supervisors are confined to the valuation 
of real estate, and the object of the statute is simply 
to regulate fhe practice on appeals from their decision. 
Beyond that the assessors have no authority. Such 
was the case when the appellate power was vested in 
the comptroller. Laws of 1874, chap. 351, § 5. The 
People ex rel. v. Hadley, 1 Abb. N. C. 441. This view 
reconciles the apparent inconsistency between the au- 
thority to receive evidence as to real and personal 
property, and the authority to equalize real and per- 
sonal property assessed. Judgment reversed. People 
ex rel. The Board of Supervisors of Westchester Co. v. 
Hadley. Opinion by Miller, J. 

[Decided March 18, 1879.] 

—— REFUNDING BY ORDER OF COUNTY COURT.— 
Land belonging to petitioners and used by them for 
charitable purposes is exempt from taxation. Laws of 
1866, chap. 647, § 2; Chegary v. Jenkins, 5 N. Y. 376; 
National Bank of Chemung v. City of Elmira, 53 id. 
49. The ownership and use being alleged in the peti- 
tion and not controverted, the assessors will be deemed 
to have had no jurisdiction to assess, and their deter- 
mination that the land was not so used was not con- 
clusive, the fact being one on which their jurisdiction 
depended. The county court has power to order the 
board of supervisors to refund the tax so collected. 
Chap. 855, Laws of 1869, § 5, empowered the board 
of supervisors of any county, except New York and 
Kings, upon the recommendation of the county court, 
to correct any manifest error in any assessments or re- 
turns properly before them for action, confirmation or 
review. By chap. 695, of Laws of 1871, this section was 
amended by adding the words: ‘‘ And upon the order 
of such court, made on application of the party ag- 
grieved, and notice thereof to stich board, it shall re- 
fund to such person the amount collected from him, of 
any tax illegally or improperly assessed or levied,’’ and 
provides for an appeal from such order, and for raising 
and apportioning the amount refunded. The tax here 
was clearly illegal for want of jurisdiction, and not a 
mere error in exercise of judgment. Hudson City 
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Savings Institution, 5 Hun, 612, disapproved, and In 
re Hermance v. Board of Supervisors of Ulster Co., 71 
N. Y. 481, distinguished, on the ground that there the 
property was not exempt, but the claim was simply 
of an excessive taxation. The statute does not re- 
quire, in case of an entire want of jurisdiction, any 
preliminary judgment that the tax is illegal. The 
power of the county court to order the refunding of a 
tax illegally assessed is conferred not on the supervis- 
ors, but on the court, and is not applicable to cases of 
error not rendering the assessment void. It is a sum- 
mary remedy for such cases. The board have no 
discretion, but it is their duty to obey. Order affirmed. 
Inthe Matter of the Petition of the New York Catholic 
Protectory. Opinion by Rapallo, J. 

[Decided May 20, 1879.] 

WILL — CODICIL — TESTATRIX — SUBSEQUENT MAR- 
RIAGE— REPUBLICATION.—The testatrix being unmar- 
ried, executed her will August 25, 1873, apparently 
duly witnessed, and with the attestation clause in due 
form. Subsequently the testatrix married, and after 
her marriage, and on December 7, 1876, she executed 
a codicil, referring to the will by date and names of 
witnesses, and declaring her intention to re-publish, 
reaffirm, and adopt the will as modified by the codicil 
as her present will, in the same manner as if then ex- 
ecuted by her, and attested as a codicil and reaffirma- 
tion of that will. The original will was present at the 
execution of the codicil, and one of the witnesses to 
the latter identified it on the application for probate. 
The witnesses of the will on that application, five 
years after the execution, were unable to state that 
they signed at the request of the testatrix, or that she 
declared it to be her will. But it was undisputed that 
it was executed in their presence, and that they had 
been requested by some one to witness a will, and at- 
tended in pursuance of such request. There was 
nothing contradicting the recitals in the attestation 
clause, and no person was living who was present at 
the execution except the witnesses. Held, first, that 
the will wasduly proved. The non-recollection of the 
witnesses dves not rebut the presumption of due pub- 
lication arising from the attestation clause and the 
other circumstances. Brinckerhoff v. Remsen, 8 Pai. 
499; 8. C., 26 Wend. 332; In re Kellum, 52 N. Y. 517. 
Second, the will was revoked by the subsequent mar- 
raige. This was the common-law rule. Forse & Hem- 
bley’s case, 4 Co. 61; Hodsden v. Lloyd, 2 Bro. Ch. 543; 
and under our statutes, 2 R. 8. 64,§ 44. The declara- 
tion that the will shall be deemed revoked is an abso- 
lute rule, and not a mere presumption. 4 Kent, 528. 
The married woman’s acts do not alter the case. At 
common law the will was not revived by the husband’s 
death. Forse & Hembley’s case, supra; 1 Jarman, 106; 
4 Kent, 598. A statutory rule cannot be dispensed 
with because the policy which led to its enactment has 
ceased. Theacts give the married woman testament- 
ary capacity, but do not abrogate the statute pre- 
scribing the effect of marriage as a revocation. The 
Legislature may have intended to preserve the effect of 
that statute for the reason that the new relation would 
be likely to produce a change of testamentary inten- 
tion. Third, the codicil restored the will. It was 
evidently the design of the testatrix to preserve it as a 
disposition of her estate save as modified by the cod- 
icil. The codicil merely added a provision for a bro- 
ther. The due execution of a codicil operates as a re- 
publication of the will so far as it is not changed by 
the codicil. Ackerly v. Vernon, 1 Comyn, 381; Barnes 
v. Crowe, 1 Ves. Jr. 486; Moers v. White, 6 
Johns. Ch. 375; Van Cortlandt v. Kip, 1 Hill, 
590; S.C., 7 id. 346. The codicil need not be an- 
nexed to the will or express an intention to republish 
it. Goodtitle v. Meredith, 2 M. & 8. 6; Jackson v. 
Hollaway, 7 Johns. 394; Jackson v. Potter, 9 id. 312. A 
will revoked by marriage or otherwise is revived by 
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the execution of a codicil. Lord Walpole v. Lord Ox- 
ford, 3 Ves. 402; Neate v. Percival, 2 No. Cas. 406; 1 
Jarman, 187; 1 Redf. on Wills, 367. Such was the law 
in this State prior to 1830. The Revised Statutes made 
some changes, and require a declaration that the in- 
strument is the party’s last will, but indicate no inten- 
tion to change the rule that the due execution of a 
codicil is a republication of the will. The codicil in 
Cortlandt v. Kip was executed subsequently to the 
statute, and made no reference to subsequently ac- 
quired lands, but the codicil was held a republication, 
and the subsequently acquired lands were held to pass 
under it. In the present case the codicil expressly re- 
fers to and re-affirms the will. Any written testament- 
ary document in existence may by reference be 
incorporated into a will, provided the reference is 
distinct and identifies the instrument, or renders it 
capable of extrinsic identification. Habergam vy. Vin- 
cent, 2 Ves. Jr. 228; Smart v. Prujean, 6 id. 565; Wil- 
liams v. Evans, 1 Cromp. & Mees. 42; Allen v. Mad- 
dock, 11 Moore’s P. C. C. 427; Burton v. Newbury, 1 
L. R. Ch. Div. 234; Tonnele v. Hal’ 4 Comst. 145; Wil- 
liams on Ex. 97; 1 Jar. 78. Even if the will here had 
been unattested it would have been incorporated by 
the references in the codicil. The only question being 
one of law on uncontroverted facts, the order of the 
General Term reversing the decree of the surrogate 
and remitting the proceedings with directions to admit 
the will to probate, should be affirmed. Hoysradt v. 





Kingman, 22 N. Y. 3872; Gilbert v. Know, 52 id. 125. 
Brown v. Clark. Opinion by Andrews, J. 
(Decided May 20, 1879.] 
> —— 
CONNECTICUT SUPREME COURT 
ABSTRACT. 


45 CONNECTICUT REPORTS. 


ASSIGNMENT OF FUTURE EARNINGS.—W. went into 
the employment of the defendants under an arrange- 
ment by which he was to commence working for them 
and to work whenever they had work for him, of 
which they were to give him notice; but nothing was 
agreed as to the length of time that he should con- 
tinue in their employment. Before commencing work 
he assigned to A., by an order on the defendants, all 
money to become due to him while in their employ. 
This order was accepted by the defendants and put on 
record as required by the statute. Afterward, and 
while W. was in the defendants’ employment, they 
were factorized as his debtors by one of his creditors. 
Held, that the wages earned up to the time of the at- 
tachment could be held by A. under the assignment. 
Harrop v. Landers. Frary & Clark Co. 561. 


CONFLICT OF LAWS. — Where property has once 
vested in an assignee or receiver by the law of the 
State where the property is situated, the law of an- 
other State will not divest him of his right to it, if he 
should take it into such State in the performance of his 
duty. Pond v. Cook, 126. 


—— A receiver of an insolvent manufacturing cor- 
poration, appointed by a court in New Jersey where it 
was located, took possession of its assets, and for the 
purpose of completing a bridge which it had contracted 
to build in this State, purchased iron with the funds of 
the estate, and sent it to this State. Held, that the 
iron was not open to attachment in :his State by a 
creditor residing here. Ib. 


— And held, that a party giving a receipt for the 
property to the officer who attached it, and taking it 
into his possession, was not liable to nominal damages 
in a suit brought upon the receipt after a demand and 
refusal. Ib. 





— A receiver appointed by a court in such a case 
stands in the same position as an assignee or trustee in 
solvency. Ib. 


CONSTITUTIONAL LAW.— The commissioners on an 
insolvent estate of a deceased person made their re- 
port and no appeal was taken within the twenty-one 
days allowed by law. A month after the cime for ap- 
pealing had expired the General Assembly passed a 
special act allowing appeals to be taken from the do- 
ings of the commissioners on that estate within twen- 
ty-one days after the rising of the Assembly. Held, 
that the act was constitutional and valid. Wheeler's 
Appeal from Probate, 306. 


DAMAGES.— The defendant attached the plaintiff's 
personal property, and a few days after abandoned 
that attachment, and attached it again on another 
writ. In the latter suit he afterward obtained judg- 
ment, and the property was sold upon execution and 
the proceeds applied in part payment of the judg- 
ment. In an action of trespass and trover for the 
taking and conversion of th property, it was held that 
the damages which the plaintiff was entitled to recover 
were ouly for the original taking of the goods and 
their detention until the second attachment. Lazarus 
v. Ely, 504. 


INSURANCE (FIRE).—Upon an information for burn- 
ing a building with intent to defraud an insurance 
company, it was held, 1. That it was not necessary to 
prove the legal existence of the company. That if the 
company had a de facto organization, and was actually 
doing business, and the accused believed the policy to 
have been legally issued, and burned the building with 
the expectation that the money would be paid and for 
the purpose of obtaining it, it was sufficient. 2. That 
if it was necessary to prove the legal existence of the 
company, which was a foreign one, a certificate of the 
insurance commissioner of this State that the company 
had complied with the laws of the Stateand was au- 
thorized to carry on business here (the statute requir- 
ing the commissioner to issue such certificate only on 
proof of the facts and on a deposit with him of a copy 
of the charter and sworn statement of its officers), 
and the testimony of the agent of the company here 
that he had issued numerous policies for the company, 
were prima facie evidence of such legal existence; the 
case not being one in which the company was assert- 
ing its rights or in which its legal existence was di- 
rectly in issue. 3. That the fact that the policy was 
made payable to a mortgagee of the building was not 
inconsistent with the allegation that the company in- 
sured the building to the accused. 4. That the intent 
to defraud the insurance company could be inferred 
from the circumstances. State v. Byrne, 273. 


— The plaintiffs, who were trustees under a second 
mortgage of a railroad company, were in possession of 
and operating the road in 1874, and at that time pro- 
cured of the defendants, a fire insurance company, a 
policy of insurance on a freight depot belonging to the 
road, the policy describing the insured as “ trustees of 
the convertible mortgage” of the railroad company, 
and the property as “ their frame freight depot build- 
ing occupied by them,’’ and containing a provision 
that “if any change shall take place in the title or pos- 
session of the property, whether by legal process, judi- 
cial decree, or voluntary transfer, this policy shall be- 
come void,”’ and a further provision in another section, 
that “if the property is disposed of, so that all interest 
on the part of the assured has ceased, this insurance 
shall immediately terminate.”” In May, 1875, the State 


treasurer, as trustee under a prior mortgage of the 
road, obtained a decree of foreclosure against the 
plaintiffs as trustees under the second mortgage, and 
against the railroad company, which decree, by a fail- 
ure to redeem, became absolute in June, 1875. 
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State treasurer took possession of the road and ap- 
pointed the plaintiffs his agents to operate the road. 
They continued to do 80, one of them acting as super- 
intendent, as he had done while trustee. The State 
treasurer soon after conveyed the entire property to a 
new corporation, constituted of the holders of the 
first mortgage bonds, and the new company appointed 
another superintendent, who took charge of the road 
early in August, 1875. On the 18th of August, and 
within the term of the policy, the building insured 
was burned. The building was at this time and had 
from the first been in possession and charge of one B. 
as a freight agent. The plaintiffs, while acting as 
trustees, had advanced and become personally liable 
for over $83,000 for the benefit of the road, a large part 
of which claim was in existence when the insurance 
was effected and remained unpaid at the time of the 
fire. For this they claimed a first lien upon all the 
property of the road, and the court, in the decree of 
foreclosure against them, provided for this claim as 
such a lien, to be discharged from the first earnings of 
the road. Inasuit on the policy, it was held, 1. That 
the foreclosure of the first mortgage and the convey- 
ance of the railroad property by the State treasurer to 
the new company, constituted such a transfer of the 
property insured as terminated the insurance under 
the terms of the policy. 2. That the interest which 
the plaintiffs had in the property, by virtue of the lien 
given by the decree for their advancements and liabili- 
ties, was a different interest from that which they had 
held as trustees and which had been insured, and was 
not sufficient to save the policy from the effect of the 
transfer. 3. That parol evidence was not admissible 
to show that the insurance, under the description in 
the policy of the property insured, was really intended 
to apply to the interest which the plaintiffs had in the 
property by reason of their advancements and liabili- 
ties. Bishop v. Clay Insurance Co., 430. 
--—---—-<>—_——-- 


NEW YORK STATE BAR ASSOUIATION 
PRIZE. 





= Committee on Prizes of the New York State 
Bar Association announce the following subject 
and regulations for the Post-graduate prize of $250 
for 1879: 

First. The Post-graduate prize of $250 for 1879 will 
be awarded to the writer of the best original thesis, 
argument or work upon the following subject: ‘‘ Is the 
Common Law a proper subject of Codification ?” 

Second. The essay must be sent to the Chairman of 
the Committee, Malone, N. Y., on or before the first 
day of October next, signed merely with a nom de 
plume, and accompanied with the real name of the 
writer in a sealed envelope. Only the envelope con- 
taining the name of the author of the winning essay 
will be opened; all others will either be destroyed un- 
opened, or returned with the accompanying manu- 
script to the author upon his request. The successful 
essay will be the property of the Association, and 
all the other essays not requested to be returned will 
be filed for preservation in the archives of the Asso- 
ciation. 

Third. The prize will be awarded at the annual 
meeting of the Association in Albany, on the third 
Tuesday, being the 18th day of November, 1879. 

Fourth. Only those can compete for this prize who 
are members of the Bar of the State of New York, of 
five or more years’ standing, and the prize can only 
be awarded when there shall be at least five compet- 
itors. 

Fifth. Every production submitted will be examined 
by each member of the Committee, and the award of 
the prize will be made by the Committee upon a ma- 
jority or’ plurality vote; or in case of a failure of a 





plurality vote, by the Chairman, from those produc- 
tions having the highest and equal votes. 

Sixth. No member of the Committee on Prizes shall 
in any manner compete for said prize. 

The members of the legal profession are cordially 
invited to compete for this prize. Its founders, by 
limiting the privilege of contending for it to lawyers 
of five or more years’ standing, appeal to the experi- 
enced portion of the profession, to renew the emula- 
tions of scholastic life, under the conviction that this 
would be one of the methods of increasing devotion 
to the science of law among lawyers, and an acquaint- 
ance with its principles among the people. 

The Committee earnestly hope that the response to 
this invitation will be such as to secure those ends. 

Joun I. GruBeErt, Ch’n, Malone, 4th Dist. 
Lewis L. DELAFIELD, New York, 1st Dist. 
Josuua M. Van Cort, Brooklyn, 2d Dist. 
Dennis B. KEELER, Syracuse, 5th Dist. 
SryMOUR DExTER, Elmira, 6th Dist. 
CHARLEs S. BAKER, Rochester, 7th Dist. 
GEORGE WADSWORTH, Buffalo, 8th Dist. 
Committee on Prizes. 





NEW BOOKS AND NEW EDITIONS. 


52 CALIFORNIA REPORTS. 


Reports of Cases determined in the Supreme Court of the 
State of California at the January, April, July, and Octo- 
ber Terms, 1877, and the January Term, 1878. Chas, A. 
Tuttle and G. J. Carpenter, Reporters. Volume 62. San 
Francisco: Sumner, Whitney & Co., A. L. Bancroft & 
Co., 1879. Pp. xxvii, 736. 


5 pee: volume contains a great number of cases, the 
opinions being generally very short. Among cases of 
general interest we note the following: Low v. Central 
Pacific R. R. Co., p.53.—A railroad corporation has 
power, upon a sufficient consideration, to guarantee 
the payment of the bonds of another railroad corpora- 
tion. Spring Valley Water Works v. City of San Fran- 
cisco, p. 111.—The writ of prohibition will not issue to 
arrest the progress of legislation in a board authorized 
by law to legislate with respect to matters of public 
interest. Bank of Sonoma County v. Fairbanks, p. 
196. — The Legislature may by enactment authorize 
the authorities of a city to purchase an agricultural 
park, and issue its bonds in payment therefor, and 
levy a tax for the payment of the same. Silvey v. 
Hodgdon, p. 363.—A parol arrangement by which one 
procures insurance upon his life for the benefit of his 
children, the policy issuing to another, who is to hold 
and enforce it for the children, is valid and enforce- 
able. Coburn v. Ames, p. 385.—If a lessee under a 
lease of land on the shore of an ocean extending to 
low-water mark builds a wharf extending from the 
shore below low-water mark, the portion below low- 
water mark is not an improvement on the demised 
premises, nor appurtenant thereto. Estate of Barton, p. 
538.—The nomination of an executor is not essential 
to the validity of a will. 


XIII. NevapA REports. 

Reports of Cases determined in the Supreme Court of the 
State of Nevada, during the year 1878. Reported by 
Chas. F. Bickell, clerk of Supreme Court, and Hon. 
Thomas P. Hawley, Chief Justice. Volume XIII. San 
Francisco. A. L. Bancroft and Company, 1879. Pp. 
572. 

This volume contains an unusually small number of 
cases, the opinions being generally quite long. The 
cases are many of them important, but the number 
having general interest is not large. We note the fol- 
lowing: Waters v. Stevenson, p. 157.— In an action for 
taking ore, there being no fraud or culpable negli- 
gence on the part of the defendant, the necessary cost 
of mining the ore is to be credited to him, the injured 








138 


THE ALBANY LAW JOURNAL. 











party being entitled only to compensatory damages. 
Ferguson v. Virginia, etc., Railroad Company, p. 184.— 
In an action by a licensee for negligence in failing to 
repair a private way over a railway track, constructed 
for the company’s ‘benefit, but suffered to be used by 
others, there can be no recovery without proof of mis- 
feasance. State of Nevada v. California Mining Co., 
p. 203.—The execution on Sunday of an appeal bond is 
not the “transaction of judicial business’’ prohibited 
by statute. Crane v. Gloster, p. 279. —A surviving 
partner is not the “ representative of a deceased per- 
son”’ within a statute of evidence. State of Nevada v. 
Hobart, p. 419.— Under a statute authorizing a State 
prison warden to appoint “all necessary,help ’’ he may 
employ a physician. This volume contains a memorial 
of the late Governor Haight. 


Newson’s LAw OF SHIPPING. 

A Digest of the Law of Shipping and of Marine Insurance, 
witb Illustrations. By Harry Newson, Esq., LL.B., of 
the Middle Temple, Barrister-at-Law. London: Reeves 
and Turner, 1879. Pp. xvi, 176. 

This little manual is somewhat similar to Mr. Desty’s 
Admiralty Manual, but is less full, and does not cite 
the American decisions. . Much of the book is founded 
on statute. The portion of Marine Insurance, how- 
ever, covering some sixty pages, must be useful, even 
with Mr. Desty’s book, to our practitioners. There is 
a table of cases and a very ample index, and the ar- 
rangement by sections with foot references is very 
convenient. 


Walt’s ACTIONS AND DEFENSES. 

A Treatise upon some of the General Principles of the Law, 
whether of a Legal or of an Equitable nature, including 
their Relations and Applications to Actions and De- 
fenses in General, whether in Courts of Common Law, 
or Courts of Equity: and equally adapted to Courts 
governed by Codes. By William Wait, Counsellor at 
Law. Volume VII. Albany: William Gould & Son, 
1879. Pp. lxxxv, 720. 

This volume completes this extensive and excellent 
work. Of the preceding volumes we have heretofore 
expressed our favorable opinion. The strong point of 
the work is its topical arrangement, which renders it 
the most convenient of any work of the kind that has 
come under our notice. This volume, like the other, 
has its own index and tables of contents and cases 
cited. 


ABBOT?’s UNITED STATES DIGEST. 

United States Digest ; a Digest of Decisions of the Various 
Courts within the United States. By Benjamin Vaughan 
Abbott. New Series. Vol. IX. Annual Digest for 
1878. Boston: Little, Brown and Company, 1879. Pp, 
Ix, 818. 

This volume digests one hundred volumes of reports. 
It is issued with gratifying promptness, and brings 
down the work to as recent a date as is possible, con- 
taining for example the decisions in 96 United States, 
123 Massachusetts, 70 New York, 85 Pennsylvania, 31 
Ohio, 85 Illinois, etc. There are tables of reports, ti- 
tles, and cross references, cases criticised aud cases 
digested. The volume is marked by the excellent 
method, thoroughness and intelligence of its, prede- 
cessors. 

—_———__>____—. 


CORRESPONDENCE. 


Tue RIGHT of JUDGES TO EXPRESS OPINIONS AS TO 
Facts. 


To the Editor of the Albany Law Journal: 

Str — Our worthy Judge Knapp has incurred a flood 
of unjust censure in exercising a judicial privilege 
that is part of the laws of almost every State in the 
Union. This right of expressing an opinion upon the 





evidence, both in civil and criminal cases, is employed 
daily by judges all over the land; but the notoriety of 
the Smith-Bennett case has made Judge Knapp a 
scape-goat for a practice that prevails generally and 
has prevailed back to the first institution of courts. 
The fact that this rule exists is perhaps an excuse for 
its exercise, but the intensity and universality of the 
public clamor is a stern reminder that it is a relic of 
feudal times, inconsistent with our high notions of 
equity, and if it should exist at all, should be modified. 
This plainly was the cause of the late public din. The 
very reason for which the new trial was granted in the 
Smith-Bennett case by the Court of Errors and Ap- 
peals was entirely overlooked by the newspapers, and 
but faintly perceived, if at all, by the counsel. The 
multiplicity and comprehensiveness of the exceptions 
enabled the court to consider the faulty part of the 
charge, while the bulk of the exceptions relating to 
Judge Knapp’s commenting upon the evidence. were 
wholly disregarded, with the reminder that such was 
the law. And it is the law with unusual force in our 
State. In3 Vroom, 565, it reads: ‘* He (the judge) may 
intimate an opinion as to the weight of the evidence 
and the extent to which he shall exercise this judicial 
right, depends on his discretion,” and therefore no 
ground for error; and notwithstanding this matter is 
established by a host of precedents, counsel, because of 
the innate injustice of the rule,with expense and labor 
carry up cases, indulging the fond hope that this bar- 
barous practice will be abrogated. In 39N. Y. 233, we 
have the rule stated with all its New Jersey intensity. 
‘There is no rule of practice or propriety that forbids 
a judge from stating the impressions which testimony, 
either as to its subject-matter or the manner of its de- 
livery, makes upon his mind, etc.” But in Allis v. 
Leonard, 58 N. Y. 288, we have the opinion of Chief 
Justice Church as to this rule, which I give somewhat 
at length as being a model of enlightened interpreta- 
tion of this comprehensive power. He says: ‘‘ There 
are cases holding that a mere opinion or commentary 
upon the facts is not the subject of exception, but in 
such cases it is held that the judge must accompany 
such commentary with explicit instructions that it is 
the duty of the jury, notwithstanding, to consider the 
evidence and decide as they think the truth requires. 
To be free from legal objection, it must be advisory 
merely and must not be put in the form of a direction 
as matter of law. The jury is the constitutional tri- 
bunal for the determination of questions of fact; and 
I am persuaded that justice is better administered, 
when courts refrain altogether from any interference 
with its rightful province. Jurors cannot distinguish 
between a direction in a matter of law or fact. They 
are bound to take the law from the court. And a posi- 
tive direction from the bench as to a question of fact 
is as potent as if it pertained to a question of law, and 
even an expression of opinion calculated to influence 
the decision of a jury ina matter clearly within their 
cognizance should be critically scrutinized.’’ There is 
not much danger in this age and country of freedom 
and intelligence that judicial power will be exercised 
with gross injustice; we may have isolated instances 
of eccentricity on the bench, but we have none of 
those, who, like Scroggs of old, will tell a jury to put 
their heads together and find the prisoner guilty. Al- 
though the inclination may not exist, the temptation 
should be removed. Keeping step with the freedom of 
thought of the times, the plebeian jury has been lev- 
elled up to the patrician judiciary so that their respect- 
ive rights and obligations are somewhat equalized and 
distinctly defined, and we think this judicial conces- 
sion is necessary to promote justice and increase public 
happiness. A moment’s thought is convincing. When 
masses of conflicting testimony are in and the turbu- 
lence and bickering of counsel have ceased, jurymen 
find their minds utterly beclouded as to the merits of 
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the case; and while the evidence is taking, when they 
should be most attentive, their conscientiousness of 
duty is led captive by their inclination to sleep. The 
charge is always the signal for alertness, and every 
faculty is strained to its utmost tension to catch the 
opinion of an intellectual and impartial man who has 
listened to the evidence. This is great concession of 
the boasted rights of jurymen, but they never realize 
they have rights until they are told such rights are 
about to be forcibly taken away. The breathless awe 
with which our high court judges are listened to—par- 
ticularly so in our county — indicates the potent influ- 
ence they possess, and shows jurymen’s intense desire 
for the judge to light the summons way out of conflict- 


ing opinions and contradictory evidence. They catch’ 


at his opinion as a drowning man catches at a straw. 
They know counsel are prejudiced. The judge alone 
is their rock of salvation. We cannot accept the di- 
rections of Junius as to the duties of a judge, for his 
mind-was tinctured with bitterness and hate. This we 
need not do, for we have manifold instances of judges 
themselves portraying graphically their obligations. 
I will recite a simple example. The Hon. John P. 
Knowles, at the opening of the Circuit Court of the 
United States for the District of Rhode Island, De- 
cember 28, 1869, remarks as follows as to the judge’s 
duties in charging a jury: ‘‘ He listens to the evidence 
and the argument to the end mainly that he may 
give to the jury the rules of law which should guide 
them in deducing conclusions of fact from the evi- 
dence permitted to pass to them. As to those conclu- 
sions of fact he is supposed to have no opinion prior to 
the rendering of the jury’s verdict; and if, unhappily, 
he form one, he ought not, in my judgment, to dis- 
close or betray it, in the jury’s hearing — nor, indeed, 
the hearing of any one, until it shall have been settled 
beyond a peradventure, that no motion to set aside the 
verdict as against evidence will be addressed to him by 
the losing party.”” This may be utopian, from the im- 
possibility of attainment, because of the imperfection 
of human powers, but it is a model to which all judges 
should approximate. I recall an instance where the 
urbanity of the times had rendered obsolete the wager 
of battle, until an ingenious culprit asserted his right. 
The trial was made to pend until an act of Parliament 
wiped the ruleaway. The instance is not precisely 
parallel, but there is a resemblance, and we hope that 
in future, when this rule shall be acted upon, it will re- 
ceive the enlightened interpretation fgiven it by a 
Church or a Knowles. 
Yours respectfully, 
FRANCIS Scott. 
PATERSON, N. J. 


THE AMENDED CODE OF CIVIL PROCEDURE. 


To the Editor of the Albany Law Journal: 

Srr— A perusal of section 440, as amended, of the 
new Code, brings one to the conclusion that the 
amendment has only added to the objectionable fea- 
tures of the old section, which we have ofttimes mut- 
tered against in attempting practice under it. Now, I 
dare say, that three out of five lawyers, in obtaining an 
order of publication have entitled it: ‘At a Special 
Term,’ etc., instead of making a judges’ order, simply 
because it is only in a comparatively few instances 
where judges’ order is really proper. I cannot conceive 
why the distinction should be repeatedly made in the 
Code, one section saying that ‘the order may (or 
shall) be made by the court,’’ and the other “by a 
judge thereof or a county judge,” for it only insures 
pitfalls forthe unwary, and for those whose press of 
business precludes close scrutiny and careful consider- 
ation of every word before action. If the necessity 
for a distinction exists, it nowhere appears. Compare 
with this section sections 343, 427, 428, 429, 485. In 





this latter section which relates to an order for substi- 
tuted service, it says: * * * ‘be made by the court 
or a judge thereof.’’ This should all be remedied, and 
then there would be no necessity for any decision like 
the one published in an issue of your paper in June 
last. 

Before this amendment was passed it was possible 
(as it was eminently proper it should be) to make per- 
sonal summons of an infant defendant wnder the age 
of fourteen years without the State. Now he must be 
over fourteen or else his notice of the suit must be by 
publication and mailing. Thus, if we have a foreclo- 
sure suit in which there areadozen infants defendants 
under fourteen years of age residing in Jersey City, we 
must necessarily bear the expense of publication when 
personal service would relieve us from the extortion- 
ate charges of some of our local newspapers and be 
far more satisfactory to the parties in interest. But 
as to the mailing, there is absolutely no direction 
whatever as to how it shall be done in the caso referred 
to. “The plaintiff must deposit the summons, etc., 
directed to the defendant. If we follow this direction, 
is it likely that the baby would ever receive the inclo- 
sure at all, for if the parents were dead and no general 
or testamentary guardian resided within the States, 
their next friend would not be a party and the infants 
probably cut off without ever hearing of the suit un- 
less the guardian appointed by the court should prove 
particularly faithful to his trust. 

In a word, there is no provision for service of a non- 
resident infant under the age of fourteen years. It 
seems to me that this is a very serious objection and 
ought to be remedied, if only for the sake of the in- 
fants themselves. This same objection to section 135 
of the old Code always existed. Would it not bea 
proper subject for contemplation by the next Legisla- 
ture: ‘How shall a non-resident infant under the age 
of fourteen years be served with a summons ?”’ 

Yours, PERPLEXITY. 

New York, August 5, 1879. 

Two QUESTIONS. 
To the Editor of the Albany Law Journal: 

Str—1. In Fougera v. Moissen, 16 Hun, 237, Justice 
Dykman is reported as saying, ‘“‘The fact set up con- 
stitutes.a defense to this action, and if proved on the 
trial would prevent a judgment for the plaintiff. We 
think, therefore, the answer was not frivolous, and 
the order appealed from must be affirmed, with costs 
and disbursements.’’ The court below overruled the 
answer as frivolous; should not the word “affirmed ”’ 
read ‘‘ reversed ?”’ 

2. Cana party to an action be examined before trial 
before a referee under section 873 of the Code of Civil 
Procedure as amended in 1879? 

Yours respectfully, B. 

CHATHAM VILLAGE, N. Y., August 7, 1879. 


THE NORTH AND THE SOUTH. 


To the Editor of the Albany Law Journal: 

Srr—The question of ‘‘Southern civilization,’ dis- 
cussed in your last number, is one which I have not 
read up in Scribner, nor studied in the statistical way 
you propose. But knowing a good deal of both sec- 
tions, and having the same general information access- 
ible to all impartial observers, I am, and for a long 
time have been, inclined to the opinion that in the 
matters of Jife-taking, deadly or brutal assaults, and 
offenses against the rights of property, there are quite 
as many, in proportion to population, at the North as at 
the South. 

But there are differences. At the North such crimes, 
unless it be those against property, are more confined 
to the low and vulgar. At the South fatal affrays oc- 
cur, more frequently than at the North, among people 
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who are undoubtedly respectable and well bred, and 
are more frequently connected with, or grow out of, 
political differences and law suits than at the North. 
Thus, owing to the social standing of the parties in 
many cases (the slayer of Judge Elliott not being em- 
braced in this remark), and to political interests and 
significance in others, ten homicides at the South will 
cause more discussion and acquire more notoriety than 
a hundred at the North. Another difference is that, 
even the best, the most just and decent journals of the 
North, have an exasperating habit of referring homi- 
cides at the South to “ savagery,’ to “a low civiliza- 
tion,” and to “a half civilized community: ’’ while 
nearer home, Pomeroyism, human sacrifice, and whip- 
ping a little girl to death because she did not say her 
prayers correctly, are at once hoisted upon the high 
planes of scientific and religious discussion; and tene- 
ment-house broils, in which women fall under the club, 
the butcher knife and the revolver, are referred to gin 
mills and jealousy; but in neither case is our **‘ North- 
ern civilization ’’ brought iu question, or at all criti - 
cised as civilization. 

The fact that assaults on females, either wife beating 
or with intent to violate the person, and murders and 
maimings committed only as means to secure plunder, 
are more common at the North than the South, fur- 
nishes no just criterion of the relative degrees of civi- 
lization in the two sections. They result partly from 
the density of population and the extremes of condi- 
tion that attend it, while that same density and mass- 
ing of population in large centers, produce some good 
features of civilization not enjoyed in so high a degree 
at the South. 

And is it a reflection upon “Southern civilization ” 
that decent people more frequently kill each other 
there than they do at the North? Itis, and itis not. 
It is, in the sense that the fact is wrong and is a great 
evil; all which is admitted by the present steady ten- 
dency, especially in Virginia and Kentucky, to sup- 
press it and punish it ina legal way. It is not a re- 
proach in the sense in which it isso much harped upon, 
of being, by itself, conclusive proof of savagery, or of 
a low civilization. Civilization is not made up of a 
single element. It is to be doubted whether the sacred- 
ness of human life is either its highest development or 
its deepest foundation. This is because thereare other 
things more valuable than life — things, at least, with- 
out which life is not worth having. That some of 
these things, not all of them, are more constantly and 
delicately respected at the South than at the North, 
no one at all familiar with the two sections will for a 
moment deny. To this extent, upon those subjects, 
the South is more civilized than the North. But at 
the South the violation, real or supposed, of rights is 
more often personally avenged by the aggrieved party. 
In this respect the South is less civilized than the 
North. If punishment or redress, administered in 
person, became the uniform rule, civilization would 
perish. 

The origin of the difference I have tried to express 
is historical. The cause was not slavery. It is not 
climate. Speaking not of persons or families, but of 
manners, one section is descended and has received its 
moral impulses from a parentage that began life by 
fighting kings for the sake of law, and conquered say- 
ages for the glory of God, and to secure a place for 
churches and school-houses. With them law was su- 
preme, only they must be allowed to make the law. 
Despite a little cant and a little persecution, the fruits 
of their work are now the better part of English and 
American liberty. The other section had its moral 
descent and impulse from a parentage that fought 
roundheads under the impulse of loyalty, and emi- 
grated from a Commonweath under a feeling of dis- 
gust; a school which inculcated houor, frankness, 





grace, courage, courtesy, a fastidious respect for and 
deference to woman; in short, developed the modern 
gentleman, the pattern of the fifteenth, sixteenth, sey- 
enteenth and eighteenth centuries, now everywhere 
decaying; and raised woman from being a domestic 
and agricultural slave, into — what she was before the 
advent of the nineteenth century nonsense about her 
and her rights. 

But the people who did these things would fight each 
other, personally and to the death, to avenge the 
wrongs of themselves or those whom they undertook 
to protect. Their excess of dignity and courtly grace, 
and their foolish readiness to fight, have been the occa- 
sion of infinite fun and jest. But it would be unmanly 
and untruthfully to deny that the school of which we 
speak has helped to civilize the world. To say that the 
whole Southern people, or any large part of them, are 
personally descended from a few fighting knights, 
would be nonsense. We are speaking of the exam- 
ples, the ideals, the standards, upon which morals and 
manners were formed. 

And just as all good has not come from either his- 
torical source, so we cannot expect civilization in 
either section to bear at once all the marks of perfec- 
tion. BotH SIDgs. 

New YorE, August 4, 1879. 

———_ > ——_ 
NOTES. 

N a case of Thurman v. Bertram, before the Ex- 
chequer Division this week, a ‘baby elephant”’ 
was produced in evidence. The Times reporter says 
the baby elephant walked into court, with bells on his 
head, following his keeper in the most perfect way. 
He threaded his way through the “ mazes of the law” 
in the body of a crowded court in the most wonderful 
and clever fashion, like the most accomplished Q. C., 
and caused some consternation by making his exit at 
the other side, where no passage had been cleared in 
the crowd. While he stood a mute witness for the de- 
fense before the jury, Mr. E. Jones said, cross-exam- 
ining, ‘‘ I have no questions to ask.” It is obvious that 
this remark was premature, inasmuch as the witness 
had not been sworn.—Solicitors’ Journal. —— At a law 
school not a hundred miles from New York, the pro- 
fessor asked a brilliant youth, on his final examina- 
tion, what legal principle it was that prevented a 
woman who had been seduced from bringing action 
against her seducer. After a moment’s hesitation the 
b. y. aforesaid answered, ‘*‘ Contributory negligence.” — 

Trish Law Times. 





The Lord Chief Justice of England, Sir Alexander 
Cockburn, has recently expressed the following opinion 
on the codification of the law. It iscontained in alet- 
ter written by him to the Attorney-General, under 
date June 11th, on the subject of the proposed crim- 
inal code. He wrote as follows: ‘I have long been, 
for reasons on which it is unnecessary here to dwell, a 
firm believer in not only the expediency and possibil- 
ity, but also in the coming necessity of codification, 
and I have rejoiced, therefore, at the favorable recep- 
tion which the proposal to codify our criminal law has 
received from the press as of good omen. But it 
would, I think, be much to be deplored if the eager 
desire to see the law codified, entertained by the pub- 
lic, of whom few have perhaps taken the trouble to 
study the details of the measure, and still fewer are in 
a position to appreciate the legal difficulties which pre- 
sent themselves, should lead to the adoption of 4 
statement of the law still imperfect and incomplete. 
For not only would this be a misfortune as regards the 
work itself and administration of justice under it, but 
any failure in this, our first attempt at what can prop- 
erly be termed a code, would engender a distrust 0 
this method of dealing with the law which would re- 
tard all further attempts at codification for an indefi- 
nite period. 
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CURRENT TOPICS. 


}/E take it that our correspondents have pretty 
\ much used up the jury question. Counsel 
having opened, answered, and replied, are proba- 
bly anxiously awaiting the decision which shall set- 
tle the matter for all time. We accordingly pro- 
ceed to announce it as follows. IJmprimis: the jury 
system has suffered in public estimation from excess- 
ive adulation on the one hand and excessive denun- 
ciation on the other. Like every other social sys- 
tem it is probably susceptible of improvement; at 
all events it demands modification to suit the 
changed circumstances of society. First ; It is our 
firm belief that the jury is invaluable as a_ political 
system, in educating the citizen to feel a personal 
responsibility for government, in dividing the re- 
sponsibility for legal decisions, and in standing be- 
tween the individual and great monopolies, such as 
banks, and railway and insurance companies. Sec- 
ond: The system as it stands has not worked ill. 
Wrong verdicts and disagreements are exceptional. 
The public always hear of disagreements and wrong 
verdicts, while little is said of the vast majority of 
just verdicts. The ablest judges in this country 
have assured us that they have rarely known an ab- 
solutely unjust verdict. TZ'hird: Disagreements and 
wrong verdicts are very frequently the. fault of the 
judge rather than of the jury. Disagreements are 
frequently produced by excessive refinements and 
balancings in the charge, and wrong verdicts some- 
times are the result of the judge’s usurpation of 
the advocate’s office. Fourth: Except in large cities 
the intelligence and honesty of jurors is much un- 
derrated by the public. What can be done even by 
an ignorant jury against the influences of wealth 
and high position, is demonstrated by the recent 
verdicts in the Alston and Buford cases, and that a 
jury do not need the newspapers to help them form 
their opinions on the evidence is shown by the ver- 
dict in the Cox case. Fifth: We can conceive noth- 
ing more ill-advised than an unchanging bench of 
judges to decide all questions of fact arising in a 
community. Such. centralization of power is cer- 
tainly extremely inconsistent with republican insti- 
tutions. If two suitors desire to have their differ- 
ences decided by one man, they have the privilege, 
but the right of either to demand a jury is inesti- 
mable. Siath: The single change we would make 
in the system is to allow nine to pronounce a verdict 
in all cases but capital cases and those punishable 
with imprisonment for life; in the latter unanimous 
verdicts should be required. We have written fre- 
quently and fully on this subject before, and if the 
present discussion shall lead to a practical effort to 
make the proposed modification, it will have pro- 
moted the cause of justice. But with all its imper- 
fections, we should as little think of pronouncing 
the system a ‘‘nuisance” as it stands, as of pro- 
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nouncing sunshine and water nuisances because of 
occasional sunstrokes and malaria. 


The Governor of this State, after having given 
birth to a large family of indiscriminate pardons, 
has at length miscarried on the crime of forgery. 
In answer to an application from ex-Governor Sey- 
mour, asking the pardon of a convicted forger, he 
publishes a long letter, declining the request. His 
refusal is put on two grounds: first, that forgery is 
a peculiarly heinous crime, the commission of which 
argues great deliberation; and second, that there 
are fourteen other applications for pardon of the like 
offense on file in his office, and if he grants the par- 
ticular one in question, he does not see how he can 
refuse the rest. The Governor is generally pretty 
sure to be wrong either in his action or in his rea- 
sons for it; and in this case it is in his reasons. 
Forgery certainly is not so much worse than a num- 
ber of other crimes which the Governor has par- 
doned as to be considered unpardonable; and cer- 
tainly if a good case is presented in the one instance 
it ought not to be prejudiced by the circumstance 
that there are fourteen other cases equally good. It 
is to be wished that the Governor had always been 
so conservative on this subject. The pardon-mill is 
one of the greatest encouragements of crime. Par- 
dons ought to be exceptional. The chances now 
are nine to one that a convict will be pardoned, if 
influential friends petition for it. The chances 
ought to be exactly the other way. This certainty of 
punishment would do more to deter the commission 
of crime than any thing else. It seems hard to say 
it, but the sufferings of the innocent wife and chil- 
dren ought not to influence the matter, and if not 
allowed to do so men would perhaps hesitate about 
involving them in misery. In the punishment of 
crime men lose sight of general considerations in 
the particular application, and out of tenderness for 
individuals weaken the force of the example. Now 
that the Governor has experienced a change we 
hope he will not backslide. 


Our latest advices from England bring us news of 
a case which would have found an appropriate place 
in our recent article on The Animal Kingdom in 


Courts. We have frequently seen animals in court, 
metaphorically, but it was reserved for the case of 
Thurman v. Bertram, at nisi prius, before Baron Pol- 
lock, to bring an animal literally into court, and an 
elephant at that. The action was brought by a 
young lady to recover damages for personal injuries, 
received through the alleged negligence of the de- 
fendants’ servants. She had gone in a wagonette 
to the Alexandra Palace, where the Nubian encamp- 
ment, with camels, elephants, etc., was then at- 
tracting crowds; and at the conclusion of the per- 
formance a certain quadruped, to wit, a baby-ele- 
phant, came out with his keeper, and frightened 
the plaintiff's pony. The pony bolted, and the plain- 
tiff was thrown out of the wagonette, and fractured 
her collar-bone. On the trial the defendant’s coun- 
sel made profert of the animal, and he came into 
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court, with bells on his head, without injury to any- 
body, but with manifest benefit to his side of the 
case, for an ‘arrangement ” was immediately had. 
The judge observed in the happiest manner that 
**the elephant had come to offer his apology in per- 
son;" whereupon there was laughter among the bar, 
as there always is in England at any attempt at a 
judicial joke which in this country would make the 
lawyers look funereal. In the chapter on Inspection, 
in the new edition of his work on Evidence, Dr. 
Wharton tells of a case of Mrs. Wolfe, a widow, 
who sued one Jones, a butcher, for £5 damages, for 
killing a cockatoo parrot belonging to her. The de- 
fendant insisted that he mistook it for an owl. On 
the trial the mate of the deceased was brought into 
court, and afforded great amusement by strongly 
recommending the parties to ‘‘ shake hands,” “ shut 
up,” and asking for ‘‘ sugar.” Wicked men would 
doubtless say that the parrot felt more at home 
among the lawyers than the elephant. 





The International Code Congress commenced its 
sittings in London on the 11th instant. Our advices 
as yet are very meager. The inaugural address was 
pronounced by Sir Robert Joseph Phillemore. Pro- 
fessor Leone Levi read a paper on International 
Copyright, in which he disclaimed attributing any 
moral wrong to the people of the United States on 
account of their reprinting foreign books. Prof. 
Ramlsen, of Amsterdam, discussed the subject of 
x uniform system of weights, in which a stone 
should be 10 pounds, a ton 2000 pounds, and a hun- 
dred weight should be so many pounds. This 
scheme was supported by Judge Ruggles, of New 
York. In discussing a resolution for intrusting to 
mixed trikunals criminal jurisdiction to adjudicate 
on collisions at sea between merchantmen of dilfer- 
ent nationalities, Mr. Benedict, of the United States, 
said an international criminal law was impossible. 
The resolution was finally referred. 


It seems that the abolition of capital punishment 
does not work well in Michigan. According to Mr. 
Levi Bishop, of the Detroit Bar, there have been 
fifty murders in that State in the last seven months, 
This is ahead of Texas, and we feel bound to state 
the fact in fairness to our readers in the latter State, 
and especially to the correspondent of Scribner's 
Magazine. But is not Mr. Bishop in error in stating 
that Michigan is ‘‘the only State or nation on the 
globe whose laws do not punish the murderer with 
death?” Is not the law the same in Switzerland ? 
We can by no means agree with his apparent approv- 
al of public executions. The sense of the civilized 
world is that capital punishment is the more terrify- 
ing from its seclusion and privacy. The ancients 
had the right idea in their dramatic representations 
when they prohibited the killing of the victims on 
the stage. The effect of public executions is hor- 
ribly demoralizing, as experience has shown. Ex- 
perience alone can test the policy of abolishing cap- 
ital punishment, but there is great force in Mr. 








Bishop's question: ‘*In an overwrought sympathy 
for the murderers, Buford, and Mrs. Smith and Ben- 
nett and the brutal Cox, who ever recalls to memory 
the murdered Judge Elliott, or Mr. Smith, or Mrs. 
Hull?” It is high time that the lionizing of persons 
condemned to death should be prohibited. The 
victims of public justice should not be fattened and 
decked with ribbons and flowers. 





NOTES OF CASES. 
N O0crther v. First National Bank, the Court of 
Common Pleas, of Schuylkill county, Penn., 
has recently decided that stock in a bank or other 
corporation standing in the name of a defendant in 
an execution, is not liable to be sold as his, if it 
actually belong to another, although the rules of the 
corporation required transfers of stock to be made 
in the presence of one of its officers, and that a clause 
in an act of incorporation, providing that its stock 
shall only be transferred in the books of the com- 
pany, is for the security of the corporation, and 
does not prevent the title from passing as between 
vendor and vendee. The better opinion now seems 
to be that provisions in charters or acts of incorpo- 
ration to the effect that stock shall only be trans- 
ferred on the books of the company are for the se- 
curity of the corporation only, and do not prevent 
the title from passing as between the assignor and 
the assignee. Field on Corp. 145; Duke v. Ca- 
hawha Nav. Co., 10 Ala. 82; Stone v. Hackett, 12 
Gray, 227; Chambersburg Ins. Co. v. Smith, 11 Penn. 
St. 120. In United States v. Vaughn, 3 Binn. 394, it 
was decided that stock of the bank which had been 
sold bona fide, and the certificate delivered to the 
purchaser, with a power of attorney to transfer it at 
the bank, was not liable to an attachment as the 
property of the vendor, although, at the time of the 
attachment, it remained in the name of the vendor 
on the books of the bank. To the same effect is 
Com. v. Watmough, 6 Wh. 117, where it was held 
that stock in a bank, or other corporation, standing 
in the name of a defendant in an execution, is not 
liable to be sold as his, if it actually be the property 
of another, although the rules of the bank required 
transfers of stock to be made in the presence of an 
officer of the bank. The rules and by-laws of a 
corporation which prohibit any transfer, except upon 
the books of the company, and upon notice, have 
reference, either to the right of voting, or to the 
security of the company by way of lien on the stock 
for any indebtedness of the stockholder. They do 
not incapacitate a stockholder from selling his stock, 
the purchaser only acquires the right of property, 
which the seller had; so that if the stock is under 
incumbrance it remains so. Bank of Uticav. Smally, 
2 Cow. 770; Gilbert v. Manf. Co., 11 Wend. 627. 
See, generally, Angell & Ames on Corp., §§ 118, 565, 
Transfers of 
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567, 575, and cases there referred to, 
stock in a corporation, which have not been entered 
on the books of the company, are nevertheless valid 
as against all the world except subsequent purchas- 
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ers in good faith without notice. McNiel v. National 


Bank, 46 N. Y. 325; Leitch v. Wells, 48 id. 585. 





A decision of considerable practical importance in 
these days of financial disasters was made by the 
Chancery Division in Ie the West of England and 
South Wales District Bank, 40 Law Times (N. 8.), 
712. A banking firm at 8. sent to a bank at C, cer- 
tain average orders for collection at C., and pay- 
ment of the proceeds over to bankers in London, 
who were London agents for both parties. The 
bank at C. collected some of the orders, and re- 
ceived a check for one of them, and cash for the 
remainder of them (except two which were returned 
uncashed), They then paid the cash into their till 
with other moneys, and stopping payment went into 
liquidation. Held, that the check could be followed 
by the firm at 8., as it was the specific property re- 
sulting from the special agency; but that the cash 
could not be followed. The learned judge deliver- 
ing the opinion thought it clear that the bank at C., 
in the collection of the orders, was the special agent 
of the bank at 8., and that it stood in what has 
often been called a fiduciary reiaticouship to the lat- 
ter, and also that if the money which the former so 
received under its special agency, having been trans- 
mitted to them by the bank at 8., had been kept 
separate from all the other moneys in the bank, or 
if it had been invested rightfully or wrongfully in 
some property into which the specific money could 
be traced without any mixture having taken place, 
in either of those two cases, the bank at 8S. could 
have followed the money or the property into’which 
the money had gone, and that one of these princi- 
ples governed the case of the check, that the check 
was the specific property resulting from the special 
agency at the time of the liquidation, and as such 
belongs to the principals. So long ago as the ninth 
year of Queen Anne, the case of Whitecomb v. Jacob, 
Salk. 160, was determined in these terms: ‘‘If one 
employs a factor, and intrusts him with the dispo- 
sal of merchandise, and the factor receives the 
money and dies indebted (in)to debts of a higher 
nature, and it appears by evidence that this money 
was vested in other goods and remains unpaid, those 
goods shall be taken as part of the merchant's es- 
tate, and not the factor’s; but if the factor have the 
money, it shall be looked upon as the factor’s es- 
tate, and must first answer the debts of a superior 
creditor, ete., for in regard to that money which has 
no ear-mark, equity cannot follow that in behalf of 
him that employed the factor.” Now, with the sin- 
gle exception that it appears to have been held sub- 
sequently that money may be ear-marked in this 
sense, namely, that it may be followed if it has been 
kept separate, that authority appears to have been 
followed. Therefore it comes to this, that if a fac- 
tor properly converts goods into money, and that 
money gets mixed with his own money, it cannot be 
followed by the principal. In the well-known and 


celebrated case of Ryall v. Rolle, 1 Atk. 172, Bur- 
net, J., in delivering judgment, says: ‘‘ Suppose 
goods are consigned to a factor who sells them, and 





breaks, the merchant for the money must come in 
as a creditor under the commission; but if the 
money is laid out in other goods, these goods will 
not be subject to the bankruptcy.” In another case 
of Ex parte Dumas, 1 id. 234, before Lord Hard- 
wicke, the petitioners were certain persons who had 
claimed bills arising from the produce of certain 
goods transmitted to them, and the Lord Chancellor 
said: ‘* Suppose the petitions had consigned over 
goods to Jullian as their factor, and he had sold 
them, and turned them into money, the principal 
then could only have come in as a general creditor 
under the commission, but if the goods had con- 
tinued in specie, and had been found in Jullian’s 
hands at the time of his bankruptcy, it would have 
been otherwise, and has been so determined in 
several cases.” That was well ascertained law at 
that time. Then Willes, L. C. J., in delivering the 
judgment of the Court of Common Pleas in the 
case of Scolt v. Surman, Willes, 403, a considered 
judgment of the court, says: ‘‘We are all agreed 
that if the money for which the tar had been sold 
had been all paid to the bankrupt before his bank- 
ruptcy, and had not been laid out again by him in 
any specific thing to distinguish it from the rest 
of his estate, in that case the plaintiffs could not 
have recovered any thing in the action, but must 
have come in as creditors under the bankruptcy as 
is laid down in the case of Whitecomb v. Jucob, and 
in many other cases.” In 1800 and 1801, the Lord 
Chancellor, in He parte Sayers, 5 Ves. 169, adopted 
the same view. He there considered there were 
special cireumstances which showed that, although 
the money had got into the common fund of the 
bankrupt, it had got out again, and he said it ac- 
quired an identity and distinction from the rest of 
the fund. Still he adopted the general principle 
that if it had been in the form of money at the time 
of the bankruptcy, all the creditor could have done 
would have been to rank with the other creditors. 
Lastly, in the well-known leading case of Taylor v. 
Plumer, Lord Ellenborough adopted the same view. 
He said: ‘It makes no difference in reason or law 
into what form different from the original the change 
may have been made, whether it be into that of 
promissory notes for the security of the money which 
was produced by the sale of the goods of the princi- 
pal, as in Scott v. Surman, * * * or into other 
merchandise, as in Whitecomb v. Jacob, * * * for 
the product of, or substitute for the original thing 
still follows the nature of the thing itself, as long as 
it can be ascertained to be such, and the right only 
ceases where the means of ascertainment fail, which 
is the case when the subject is turned into money, 
and mixed and confounded in a general mass of the 
same description. The difficulty which arises in 
such a case 1s a difficulty of fact and not of law, and 
the dictum that money has no ear-mark must be 
understood in the same way, 7, é., as predicated only 
of an individual and undistinguishable mass of cur- 
rent money.” That decision introduces the distine- 
tion of the case of Whitecomb v. Jacob, and shows 
that money may be treated as ear-marked when it 
is physically separated from other moneys. 
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TEXAS CRIMINAL LAW. 


N looking over the Texas Court of Appeals Re- 
ports of late we have found a number of oddi- 
ties which may prove readable for vacation. In the 
first place we were struck by the evidence of the 
friendly relations between the lawyers and the re- 
porter. When the latter is compelled by want of 
space to omit an argument of counsel, he soothes 
the counsel’s feelings by speaking of it as an ‘‘ able 
argument,” ‘‘a concise but cogent argument,” a dis- 
play of ‘‘signal ability,” a ‘‘lucid and forcible ar- 
gument,” ‘‘a trenchent review,” ‘‘ model in style as 
well as in matter,” or something of that sort. In 
one case the reporter observes: ‘‘ With such a case 
in hand, it is safe to predict that the eminent coun- 
sel engaged in it will not fail to make it a promi- 
nent landmark in the judicial annals of the coun- 
try.” Of course it is unnecessary to mention the 
title of this case. Again: ‘‘The learned counsel 
proceeded, logically and forcibly, to demonstrate 
each of his positions.” In another case the com- 
ment is that the argument is such ‘‘as reporters do 
not ‘ willingly let die,’ ” and the comment is accom- 
panied by the argument in full. To insure its im- 
mortality we also give it. It is in Daniels v. The 
State, 2 Tex. Ct. App. 353, and runs as follows: 


‘* Simkins & Simkins, for the appellant. E. B. 
Daniels and Fanny lived together as man and wife 
for eleven years, in all the peace and happiness usu- 
ally allotted to that condition of life. Poor and 
humble, they lived on their little farm, dependent 
on his exertions, which supported, not only them- 
selves; but their six surviving children and the 
mother of Mrs. Daniels, whose earthly possessions 
were proven, on trial, to consist of two cows. All 
the witnesses state that defendant was, during those 
eleven years, a kind, faithful and attentive husband, 
and, in fact, continued so until June, 1876, when a 
change began to come over the spirit of his dream. 

“ Shortly before this time, a Dr. Wright moved into 
the neighborhood. The statement of facts but 
slightly discloses the character of this individual. 
He is one of those rare aves sometimes met with in 
rural communities, with too much genius to be no- 
body and too little sense to be anybody. He com- 
bines the profitable callings of preacher and doctor, 
and, although a man of family, seems in either or 
both capacities to have been irresistible among the 
fair sex. A preacher, a strong class-leader, singing- 
master, Sunday-school teacher, doctor, and ready to 
give legal advice, and withal of a goodly counte- 
nance, the court may appreciate how hopeless, in 
the defendant’s estimation, would be the contest be- 
tween this wonderful man and himself — a short, 
ugly rustic — and how much reason the defendant 
had to fear the worst. 

‘When he first came, defendant employed Dr. 
Wright twice, and very soon after declared he 
should, under no cireumstances, give another pill in 
his family; and this was not because defendant’s 
confidence in his medical skill was less, but because 
that confidence which was the result of eleven 
years married life seems to have been rudely shaken 
by the reverend doctor’s ministrations. Wright’s 
visits, after this, apparently ceased; yet, somehow, 
whisperings, not creditable to the fair fame of the 





dame, were heard, and rumor with her thousand 
tongues began to couple her name with the wrong 
Wright. . 

“ Defendant, painfully conscious of the danger, and 
unable to locate it, began to grow restive — began 
to behave unpleasantly — and hardly would let her 
sleep at night on account of his quarrelling. And 
so matters stood, when the proof came most unex- 
pectedly. Wright presented him a bill for $38. 
Thirty-eight, divided by $2, the usual medical fee 
for the country visit, and the result shows that, be- 
tween July and September, Dr. Wright was nine- 
teen times in defendant’s house as a physician, un- 
known to him; and the record is silent as to the 
number of visits paid as a man of God. 

“That defendant went home under the influence of 
strong emotion, is unquestionable; and it is also ap- 
parent that he determined to control his wife by 
making her fear him. 

‘‘Tn all the acts proven against him the court will 
see how careful defendant was not to injure or in- 
flict physical pain upon his wife. True, he mouthed, 
cursed, and ranted, and tied her hands and threw 
the rope over the joist, and displayed his knife and 
whip, but we respectfully call attention to Mrs. 
Finch’s (the prosecutor’s) testimony: ‘They were 
quarrelling about the doctor’s bill, and his wife told 
him to let her alone and go to sleep, and he cursed 
her and said he was going to whip her. She beg- 
ged him, and defendant got a rope and threw the 
end over the joist, but didn’t tie it. He had a knife 
and whip, but did not attempt to use them in any 
way.’ The effect and intention was, clearly, to 
frighten. This is also shown in Mrs. Daniels’ own 
testimony: ‘She was greatly terrified and fright- 
ened. She reckoned that he did it to scare her, and 
didn’t know any reason to attribute it to except de- 
fendant’s meanness.’ 

‘‘The defense set up in this case was that the acts 
of defendant were done to control his wife through 
her fears, and he endeavored to show the jury the 
reasons why he pursued this course; but the court 
would always rule out every particle of evidence 
tending to show it, and it is in this defendant claims 
to have been injured by the ruling of the court. 

‘*The court will see he had appealed to her love, 
but she had explained to him and to others that she 
loved this Dr. Wright, and couldn’t help it. Even 
when asked this question before a public court, she 
does not pretend to deny it, but plead that she did 
not tell defendant so on the night of the difficulty. 

“ We submit that this mode of controlling a woman 
is not without a precedent. That profound student 
of human nature, Shakespeare, has clearly demon- 
strated the feasibility of this plan in his matchless 
play of ‘Taming of the Shrew;’ and, considering 
that defendant was not only illiterate, but had a far 
more serious labor to perform than had Petruchio, 
it is quite pardonable that this treatment should 
have partaken more of that argumentatum ad muli- 
erem, which Blackstone says was always jealously 
insisted on as a right by the humbler classes. 2 BI. 
Com. ; Black v. The State, 1 Wins. N. C. Law, 266. 

‘‘True, it is in some States regarded as too old- 
fashioned for this polite age to consider the marital 
relation as any defense against a battery; but we 
submit that under every ruling on this question, in 
any State, it is required that the battery should be 
of no ordinary character to call into requisition the 
strong arm of the criminal law to interfere between 
husband and wife, and perhaps there never was an 
instance of a husband being tried for simple assault 
only on his wife.” 
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The argument then becomes too serious for our 
purposes. 

They sometimes kill a school-master in Texas, as 
their reports show, but their reports also show that 
there is no excess of school-masters among them. 
Thus, in Thomas v. State, 2 id. 293, the defendant 
was indicted for stealing a “gilding,” meaning a 
gelding, and the indictment was held good, proba- 
bly on the ground that the offense charged implied 
gilt. The court said the objection was ‘‘ hypercrit- 
ical.” We hardly think the draftsman had got the 
spelling confounded with the Danish ‘ gilding,” 
which the court says is synonymous, according to 
Webster. In Roberts v. The State, 2 id. 4, there was 
some doubt of the spelling of the name charged to 
be forged in the indictment, but an expert for the 
State pronounced that it was Lindly, and as it 
should have been Lindsey, the defendant got off. 
In Shaw v. The State, 2 id. 491, the defendant es- 
caped because the jury omitted the word ‘‘ find” 
from the verdict. In Haney v. The State, 2 id. 504, 
it was held that ‘‘ burgerally ” would not answer for 
‘burglary’ in a verdict. In Goode v. The State, 
2 id. 520, it was held that ‘‘ Mary Etta” would an- 
swer for ‘‘ Marietta,” the complainant, especially as 
she could not spell her own name. In Zaylor v. The 
State, 5 id. 569, a verdict of ‘‘ guity” was held bad. 
In this case, two other verdicts were cited, one of 
which was “ gilty,” with punishment of imprison- 
ment for a ‘‘ turm of too years,” and the other was 
‘*sess his punishment deth;” both of which were 
considered good, as idem sonans. In Bland v. The 


State, 4 id, 15, the jury assessed ‘‘ the find” at $100, 


and this was held good. In Keeler v. The State, 4 
id. 527, a verdict assessing the punishment at “two 
years in the State penty,” was held bad. In one of 
the arguments in these volumes, counsel are repre- 
sented as saying that a certain fact ‘‘ militates 
neither for nor against” the prisoner. 

It seems, however, that there are some offenders 
of liberal education in Texas. Thus, in Coney v. 
The State, 2 id. 63, the prisoner, previous to breaking 
the complainant’s jaw with a beer glass, cursed him 
in Italian, French, Mexican, and English, thus giv- 
ing him a polyglot warning of the impending catas- 
trophe. 

A statute provides that if a thief voluntarily re- 
turns the property before prosecution, his punish- 
ment shall be a fine not exceeding $1,000. But in 
Grant v. The State, 2 id. 163, where the prisoner 
had stolen a hog and afterward returned it, first kill- 
ing it, it was held that this did not apply. In 
Moore v. The State, 2 id..350, an indictment charg- 
ing the theft of a ‘* beef’ was considered good. In 
Bill Killman v. The State, 2 id, 222, it was held that 
a disorderly house could be kept ina tent. ‘Such 
structures,” said the court, ‘‘ are more apt to become 
disorderly nuisances than houses of brick or stone, 
owing to the facility with which noises made within 
could be heard from without.” In Holoman v. The 
State, 2 id. 610, the ‘‘prize candy” business was 
held to be a lottery. {n Morates v. The State, 1 id. 
494, it was held that the statute allowing two ad- 





dresses to the -jury for the prisoner in felony cases 
does not apply where he has but one counsel, unless 
he himself desires to address the jury. In Rasberry 
v. The State, 1 id. 664, the defendant had commit- 
ted an assault with a hominy pestle. Probably he 
wished to make raspberry jam. (The nearest case 
to this is that of the assault, in Pennsylvania, we 
believe, with a notary’s seal.) In Hunt v. State, 3 
id. 116, the indictment was for disturbing religious 
worship by cracking and eating pecan nuts ‘in 
meeting.” This refreshment cost the prisoners $25 
each. In Wasson v. The State, 3 id. 478, a child ten 
years old was held competent as a witness, on her 
statement that she could spell ‘‘ Baker,” knew how 
to read and write, went to Sunday school, was 
taught to tell the truth at home and at Sunday 
school, and was aware that God made her. In 
Brisco v. The State, 4 id. 219, a half castrated horse 
or ‘‘ridgling,” was held not to be a “‘ gelding.” In 
Greenlee v. The State, 4 id. 345, it was held that an 
indictment for attempted rape need not allege that 
the defendant isa male. In Jonesv. The State, 4 id. 
437, several freedmen were indicted for the murder 
of afreedman. The motive for the murder was dis- 
closed by a paper pinned to his body, on which was 
written: ‘‘ This is the result of running after white 
women, and threatening good citizens.” 

In Winn v. The State, 5 id. 621, the prisoner’s 
counsel objected to an indictment because a printed 
blank form had been used, with the publisher’s busi- 
ness address at the top. The court thought this 
was not material, but observed that these were not 
‘the proper mediums for advertising private indi- 
vidual enterprises.” 

There are a great many aliases in these volumes, 
some of which are suggestive, as for example ‘‘ Sor- 
rel Top,” and ‘‘ Diamond Bessie.”” There is a very 
irreverent familiarity in naming the defendants. 
‘* Bill Yarborough ” grates on one’s feelings; and so 
of ‘‘Sam Jones,” ‘‘Dave Drake,” ‘‘Bun Boston,” 
“Ned Butler,” ‘‘ Jim Jones,” ‘‘ Jack Day,” ‘** Dick 
Robinson.” We have asuspicion that these familiar 
cognomens are generally indicative of the African 
descent of the prisoners to whom they are attached. 
There can hardly be a question about ‘‘ Henry Snow- 
ball,” one of the victims. 

The reporter now and then expresses his opinion 
of the merits of the case. Thus, in Taylor v, The 
State, 3 id. 170: ‘*The annals of criminal jurispru- 
dence have seldom chronicled a more horrible atroc- 
ity than that revealed by the record of this case,” 
namely, the murder of a man, his wife, and two 
children. The jury evidently thought so, too; so 
they sent the murderer to prison for life, and the court 
called that ‘‘ severe.” In Johnson v. The State, 4 id. 
269: ‘‘This is a case of wife-murder, without a cir- 
cumstance of provocation or palliation disclosed in 
the record.” In Jackson v. The State, id. 293, a case 
of murder, where all parties were freedmen: “The 
record shows the terrible issue which imposture 
and superstition can engender out of ignorance.” 
(In this case the murder was committed at the insti- 
gation of ‘‘Sam Squirrelhunter,” a fortune-teller, 
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who cut cards and looked in coffee grounds, and ac- 
cused the victim of the offense which inspired the 
murder. ) 

Again, in Hardin v. The State, 4 id. 356: ‘“* Though 
yet a young man, the appellant, John Wesley Har- 
din, has succeeded in achieving a remarkable and 
wide-spread reputation for sanguinary deeds. For 
years during the era of civil disorganization which 
succeeded the war between the States, he and his 
‘gang’ were the terror of whole communities in dif- 
ferent sections of western Texas, and the law long 
proved impotent to arrest their career, or afford pro- 
tection to those who had incurred their easily-carned 
animosity. Finally, however, Hardin fled the State 
for parts which remained unknown until a few 
months prior to his trial in the present case, when 
he was brought back from Florida, where he was 
taken by surprise and apprehended.” 

In McGregor v. The State, 4 id. 599, an indictment 
for assault on a child, he remarks: ‘* The ‘ child’ in 
this case was a youth of fourteen years of age, 
weighing 125 pounds, or more. If several of the 
witnesses are to be believed, he deserved all he got 
for shameful talk ‘about a female schoolmate.” In 
Longley v. The State, 3 id, 612, he says: ‘* This hom- 
icide probably concludes the career of one of the 
most noted malefactors of this State, whose imputed 
exploits have contributed largely to the most san- 
guinary chapters of her annals.” 

Sometimes the reporter is ‘‘ sarkustical.” Thus, 
in Dunham v. The State, 3 id, 466, the jury, he says, 
allotted the defendant ‘“ five years privilege of the 
penitentiary.” Occasionally he is funny. Thus, in 
Stewart v. The State, 4 id. 520, speaking of a man 
who was shot twice in front and once in the rear, 
he says, ‘‘the target having apparently changed 
front;” and the ‘ target” having profanely dared 
the defendant to shoot, he remarks, ‘‘a request with 
which it seems Stewart promptly complied.” In 
Keeller v. The State, 4 id. 527, nothing short of a 
literal transcript will do justice to the reporter's 
statement. He says: 


‘*It appears by the evidence that the gallant 
rangers of Captain Caldwell’s company raised a 
joint-stock subscription fund of $40, and confided 
the same to one of their number, Mr. Bradley, to 
the end of giving a ball in the city of Friotown, on 


March 15, 1878. Mr. Bradley had the advantage of 
knowing Mr. Keeller, who was cooking in a Frio- 
town restaurant, and negotiated with him a contract 
to furnish the viands for the occasion. It seems, 
however, that the resources of the city of Friotown 
were found inadequate to the emergency, and it was 
therefore agreed that Keeller should fall back on 
those of Sun Antonio. The bill of fare and an es- 
timate were accordingly prepared by the high con- 
tracting parties, and, to enable Keeller to fill it, 
Bradley paid to him the joint-stock fund of $40, 
and considered it as paid in advance on the con- 
tract. Keeller departed on his mission. 

‘*The eventful tee came on, and the ball came off, 
but Keeller ‘ came not, but made default,’ as did also 
the cakes, confections, and even the lobster salad 
and the $40. What shift the gallant rangers made 
at the ball, under these distressing circumstances, 





the record, unfortunately, does not disclose, but 


doubtless ‘there was a sound of revelry by night, 
in Frio’s modern capital.’ 

‘*The sequel was the pursuit of Keeller, and his 
capture in San Antonio, under legal process. He 
protested that he had duly bargained at a store in 
San Antonio for the estimated comestibles, but when 
he felt in his pocket for the joint-stock fund, it was 
gone. Sometimes he said he had lost it, and again, 
that he had been robbed of it. 

** At the trial, Keeller, conscious of his integrity, 
put his character in issue, and, having sojourned a 
season in Eagle Pass, proved by two majors that, 
according to the standard there, his character for 
honesty was very good. The State, however, rebut- 
ted the majors with a citizen of Friotown, accord- 
ing to whom it was bad there.” 

ms inicio 


HOTELS—SAFES AND BAGGAGE.* 

HORTLY after this, while travelling in a palace 

ear, and during the night, Mrs. Lawyer lost some 
of her paraphernalia, and felt strongly inclined to 
make a row about it; but I quoted the sublime words 
of somebody or other: “ Let us have peace,” and then 
told her that the owners of sleeping cars who receive 
pay in advance from travellers merely for the sleeping 
accommodations afforded by their cars, and this only 
froma particular class of persons, and for a partic- 
ular berth, and for a particular trip, are not 
liable as innkeepers for money or property that 
may be stolen from the lodgers on their cars; and 
that, as they only furnish sleeping accommoda- 
tion for travellers who have already paid the railway 
company, over whose line the cars run, for their trans- 
portation, and receive no part of the fare paid for 
transportation, they are not common carriers, nor are 
they liable for property lost or stolen from their car- 
riages. Mr. Chester M. Smith, who lost $1,180 on the 
Pullman car ‘“ Missouri,” in the State of Lllinois, in 
December, 1872, was the innocent cause of the enunci- 
ation of the law upon this point. The court held that 
a Pullman car is not acommon inn— that it does not 
accommodate persons indiscriminately — does not fur- 
nish victual and lodging, but only lodging — affords no 
accommodation but a berth and bed, and a place and 
conveniences for toilet purposes — does not receive pay 
for caring, nor undertake to care, for the goods of tray- 
ellers; but the accommodation afforded is the result of 
an express coutract, and that the liabilities of innkeep- 
ers should not be extended to others. (1) 

We had passed from one State into another, and had 
now taken up our quarters at a magnificent hotel (its 
name will not be mentioned, for I do not desire to in- 
jure any of the other houses). As we stepped out of 
the cab we entered a vast and handsome office of white 
marble, and passed up to the splendid parlors and lux- 
urious bed-rooms above. The way I wrote our names 
in the register, and asked for dinner in our private sit- 
ting-room, led the gentlemanly clerk to believe that 
myself and Mrs. Lawyer had but lately entered into a 
partnership for weal and woe; this [ found when the 
elegantly attired waiters served our dinner. ‘Uhe whole 
service was one continued tribute to love. On the soup 
tureen were little Cupids, training a huge turtle; on 
the fish plates, as mermaids and women, they were rid- 
ing on salmon and dolphins; on the other dishes these 
naked little rascals flew about among beautiful birds, 
hid under strawberry vines, or swung in spider-web 
hammocks from sprays of wild blackberry; they dug 
in ravines like mountain gnomes, and pried and lifted 
carrots with comical machinery, as though they were 





* From R. Vashon Rogers’ *‘ Hotel Life.” 
(1) Pullman Palace Car Co. v. Smith, 73 Ill. 360. 
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great bars and ingots of yellow gold. Some of the dish 
covers were shaped like cabbages, and Cupids peeped 
from under every curling leaf; others, again, gathered 
the vintage and trod the grapes. Last of all, on the 
dessert service was represented the marriage of the 
queen of the flower fairies, each piece a different flower, 
with a love perched on it, some with torches, others 
with instruments of music; while the central stand 
represented the ceremony itself; a scarlet cardinal- 
flower was saying mass, and on the highest point of the 
dish (which represented a church tower), a chorus of 
these sprites of Venus were tugging at the stamens of 
a chime of fuchsias, like boys merrily pulling the ropes 
of wedding bells. Each piece differed from the others, 
but there was a love in every one. My wife was in 
raptures over the beautiful china, the exquisite elves, 
the graceful flowers, the delicate sentiments, the poetry 
in the artist’s soul thus moulded into form—hardened 
into athing of beauty, a joy forever. She could not 
restrain her exclamations of delight, as course suc- 
ceeded course, even in the presence of the sedate at- 
tendants. Each new beauty called forth a new ex- 
pression of wonder and pleasure. She would scarce 
allow any thing on her plate, so anxious was she to 
study the devices and designs. I was calmer, being 
older, hungrier, less ethereal, and feeling an inner con- 
sciousness that a heavy bill would be the successor of 
these fairy scenes. 

Even this dinner came to an end, long though we 
toyed over the dessert. The china afforded a ceaseless 
topic of conversation, until at length little fairies of 
another kind began to hang upon the long black lashes 
which veiled my wife’s beautiful brown eyes, and we 
passed into our bed-chamber. 

Over the mantel-piece of our dormitory hung a card, 
on which was printed the following: 

“TAKE NOTICE.. 

“This building is fire-proof. 

“Several robberies having taken place during the 
night, in the principal hotels, the proprietor respect- 
fully requests that all visitors use the night-bolt. 

“Money, Jewelry, or articles of value are requested 
to be left at the bar, otherwise the proprietor will not 
hold himself responsible for any loss, 

* A. B., Proprietor.”’ 

My wife, who was rapidly increasing in legal knowl- 
edge and acuteness under my able instructions, and 
was filled with the romantic idea of becoming a verit- 
able helpmate to me in my profession as well as in the 
expenditure of my money, after reading the notice 
asked me if | was going to hand over my valuables. I 
told her that Pollock, C. B., had announced to the 
world that it was his opinion that such a notice did 
not apply to those articles of jewelry which a person 
usually carries with him —his watch, for instance -- 
because, as the learned judge puts it, such an article 
would be of little service to the owner if it were 
nightly stowed away in the hotel safe. (2) His Lord- 
ship, however, was inclined to think that if the watch 
were a richly jeweled one, set in valuable diamonds, it 
would be easier to give it to the proprietor to keep.” (3) 

“But that is an English decision,’ remarked my 
wife, filled with the genuine occidental opinion of 
oriental notions. 

* Well, supposing it is,’’ I made answer, “it is in ac- 
cord with the American; and a New York judge once 
said that although a watch, a gold pen, and a pencil- 
case might in some sense be called jewels, still they 
should be considered part of a _ traveller’s personal 
clothing, or apparel — and one after retiring to rest for 
the night is not expected to send down his ordinary 
clothing or apparel to be deposited in the safe.” (4) 


(2) Morgan y. Ravey, 6 ; Hurl. & N. 265. 
@) Ibid. 
) Giles v. Libby, 36 Barr. 70. But see Hyatt v. Taylor, 51 
arb. 652, and Rosenplanter v. Roessle, 54 N. Y. 262, 





‘* But,” remarked Mrs. Lawyer, “this notice is not 
exactly the same as what one generally sees; it says 
nothing about the proprietor not being liable for the 
loss of things above a certain sum.”’ 

“No,” Lreplied, ‘‘and it’s all the better for us; for 
if the notice required by law is not properly posted up 
in the office and bedrooms, the proprietor cannot claim 
the benefit of the provision relieving him from the lia- 
bility imposed upon him by the common law of making 
good all losses and damage to his guest’s goods and 
property, unless caused by acts of God, or of public 
enemies. It has been held in Iowa that such a notice 
as this one doves not affect the landlord’s position.” (5) 

“To what extent can he shirk his liability?’ quer- 
ied my wife, glancing at her large and well-filled 
Saratoga. 

“That depends upon the particular statute of the 
country or State in which he happens to live. If there 
is not a special law, no notice will bind the guest, un- 
less it can be proved that he has seen it before he takes 
possession of his room (6) or has assented to it.(7) In Eng- 
land, an innkeeper, if he cause at least one copy of the 
law, printed in plain type, to be exhibited in a con- 
spicuous part of the hall or entrance to his inn, will 
not be liable to make good any loss of or injury to goods 
or property brought to the inn, to a greater extent 
than £30 (unless it be a horse or other animal, or any 
gear appertaining thereto, or any carriage) except when 
such goods have been stolen, lost, or injured, through 
the willful act, default, or neglect of the publican, or 
any servant in his employ; or when such goods have 
been deposited expressly for safe-keeping with mine 
host, who, in such case, may require them to be placed 
in a box, or other receptacle, fastened and sealed up 
by the guest. (8) In New York the law is very simi- 
lar, (9) being to the effect that the hotel-keeper shall 
not be liable for loss of money, jewels, ornaments, or 
valuables, when he shall have provided a safe for the 
custody of such property, and shall have posted a no- 
tice to that effect in the room occupied by the guest, 
and the guest shall have neglected to deposit such 
property in the safe. (10) So particular are the courts 
upon this point, that when the landlord of the Old 
Ship Hotel, Brighton, England, unintentionally had 
the notice misprinted, so that the little word act was 
omitted in the sentence, which should have been (as T 
have just stated) ‘where such property shall have been 
stolen, lost, or injured through the willful act, default, 
or neglect of such innkeeper, or any servant in his 
employ,’ the Court of Appeal held that, as the notice 
contained no statement which admitted the continu- 
ance of the common-law liability for goods or property 
stolen, lost, or injured through the willful act of the 
inukeeper or his servant, the proprietor was not pro- 
tected. But Lord Cairns carefully said that he ‘was 
not prepared to hold that the omission, in good faith, 
of a word or two, not material to the sense and to the 
operation of the statute, would have such a disastrous 
effect.”’ (11) 

**My husband, remember 


* Brevity’s the soul of wit, 
And tediousness the limbs and outward flourishes,’ 


and be brief. How can my poor brain hold all that 
you have said?” 

“Don’t be alarmed, my dear, there is doubtless 
plenty of room in your brain yet. But I was going on 

(5) Bodwell v. Bragg, 29 Iowa, 232. 

(6) Morgan v. Ravey, 30 L. J. Ex. 181. 

(7) Remstein v. Sweeney, 33 N. Y. Sup. Ct. * 

(8) Imp. Stat., 26 and 27 Vict., a. 41, sec.1. A similar 
statute is in force in Ontario, only the money is limited to 
forty dollars. (37 Vict. O., chap. 11, sec. 1, t. 4. 

(9) Statutes of 1865, chap. 421. 

(10) Wisconsin has a like law. (Laws of 1864, chap. 318.) 

(11) Spice vy. Bacon, L. R., 2 Ex. Div. 465; 16 A, L. J. 385, 
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to say that though there is a tendency in these degen- 
erate days to lessen the great responsibility once im- 
posed upon these publicans and sinners, and to insist 
upon greater care on the part of the guests, still stat- 
utes limiting the common-law liability of innkeepers 
should not be extended to include property not fairly 
within the terms of the acts. Where, for instance, as 
in the New York act, money, jewels, or ornaments are 
exempted, then all property of a different kind, includ- 
ing all things useful and necessary for the comfort 
and convenience of the guest; all things usually car- 
ried and worn as part of the ordinary apparel and out- 
fit, as well as all things ordinarily used or suitable to 
be used by travelers in doors or out, are left in statu 
quo ante the statute.” 

“And what may that be?” asked Mrs. L 

* At the risk of the innkeeper.” (12) 

“But would not a watch be considered a jewel or 
an ornament?’’ 

“The law is very watchful —”’ 

“Very watchful, indeed, when it has so many watch 
cases that it considers pretty little Genevas neither 
jewels nor ornaments,’’ murmured my wife sotto voce. 

“The law is very watchful,’ I went on, ‘‘ over be- 
nighted travellers, and has decided that it is not; (13) 
nor is a watch and chain, (14) although, by the way, 
the Wisconsin judges have decided that an innkeeper 
is not liable for the loss of a silver or a gold watch not 
handed over for safe-keeping, their act speaking of ar- 
ticles of gold and silver manufacture.(15) The exemp- 
tion is intended to apply only to such an amount of 
money and to such jewels and ornaments or valua- 
bles, as the landlord himself, if a prudent person and 
travelling, would put in a safe (if convenient) when re- 
tiring at night. No one, possessed of half a grain of 
that scarce commodity, common sense, would suppose 
that it was the intention of the act to exempt the 
hotel proprietors from their old common-law liability, 
unless the traveller emptied his pockets of every cent 
of money and deposited it, with his watch and pencil- 
case, in the safe, for perchance he might want these 
identical articles ere sweet sleep his eyelids closed .(16) 
If, however, the innkeeper has complied with the re- 
quirements of the act, he is not liable for jewelry sto- 
len from the bedroom, even though the guest has not 
been guilty of negligence, provided he has had time 
and opportunity to make the deposit.(17) My old 
friend, Mrs. Rosenplanter, was terribly unfortunate 
in this respect. In July, 1863, she and her worthy 
spoure were en route from Trenton Falls to Saratoga, 
and arrived at the Delavan House, Albany, at three 
in the afternoon. As dintier was on the table, they at 
once dressed and went to dine. In about twenty min- 
utes they returned to their room and found that in the 
meantime their trunk had been broken open and $300 
worth of jewelry taken out. My friend sued the pro- 
prietor, but the court ungallantly considered that she 
had had sufficient time and opportunity to make the 
deposit (though she had not been there an hour), and 
so could not recover; although the judge admitted 
that no person, under such circumstances, would have 
been likely to have handed over his valuables to the 
innkeeper, and that there must always be a brief pe- 
riod after the arrival of a guest before he can make 
the deposit, and that during those golden moments the 
statute affords the publican no protection. And, by 
the way, I remember that in this case the court seemed 
to think that if a guest, on retiring for the night, re- 





(12) Rome’: ¥. Leland, 43 N. Y. 538; Kellogg v. Sweeney, 1 
Lans. (N. Y.) 397. 

(13) Seoate Leland, supra. 

4 PONY). 20 Sweeney, 35 N. Y. 271; Krohn v. Sweeney, 


2 . ¥.), 200; Nulford v. Wesley, 1 Wils. (Ind.} 119 
(15) aad, v. Parsons, 24 Wis. 241. 
(16) Giles v. Libbey, 36 Bar. 70. 
(17) Rosenplanter v. Roessle, 54 N. Y. 262 





moves a watch or jewelry from his person, or leaves 
money in his pocket, and neglects to deposit the same 
in the safe, the hotel-keeper, if he has complied with 
the act, is exempt from all liability in case of loss.’’ (18) 

“You said,” remarked Mrs. Lawyer, whom the 
mysteries of the toilet had revived, “ you said that if 
the innkeeper put up his notice he would not be liable 
to make good any loss of goods or property. Surely, 
if a watch is neither an ornament nor a jewel, within 
the meaning of the act,(19) it is goods or property, else 
it is not good for much.” 

“It is very questionable whether the words ‘ goods 
or property ’ include the necessary baggage of a trav- 
eller, his watch or personal effects, or such money as a 
man in his travels usually carries with him; in fact, 
down South it was held that it did not comprehend 
baggage.”’ (20) 

‘““Well, what would you call baggage?”’ persisted 
my wife. ‘It would be worth while knowing that if 
an innkeeper is always responsible therefor.”’ 

* Just wait until I comfortably settle myself, and [ 
will dilate on that fruitful topic until you are satis- 
fied.”’ 

‘*What a base slanderer is Jules Verne,” said my 
spouse, as she daintily nestled between the sheets. 

‘* What do you mean?”’ [ asked. 

“Don’t you remember that he says that American 
beds rival marble or granite tables for hardness. Iam 
sure he never stopped at a good hotel.” 

‘* Now for a Caudle lecture as to the baggage,”’ I said. 
‘““Tmprimis, whatever a traveller on this sublunary 
planet takes with him for his own personal care and 
convenience, or even for his instruction and amuse- 
ment,(21) according to the habits and wants of the 
station of society to which he belongs, either with 
reference to the immediate necessities or the ultimate 
purpose of his wanderings, must be considered per- 
sonal luggage; (22) and the rules of law governing the 
innkeeper’s liability for the safety of a guest’s bag- 
gage are the same as those which regulate the respon- 
sibility of common carriers as to a passenger’s bag- 
gage.(23) Articles of jewelry, such as you would usu- 
ally wear, are baggage; (24) but not the jewels and re- 
galia of a society.(25) A watch,(26) except in Tennes- 
see ; (27) finger-rings,(28) but not silver spoons,(29) come 
within the same category. One man was allowed to 
have two gold chains, two gold rings, a locket, and a 
silver pencil-case.”’ (30) 

‘‘He must have been on his way to see his sweet- 
heart, I fancy.” 

“Gold spectacles are baggage; (31) so are opera 
glasses,(32) a silver-mounted pistol, even for a South- 
ern lady,(33) duelling pistols,(54) or a gun; (35) but not 
a colt.(36) 


‘*A horse, then?’’ was facetiously querried. 





(18) Id.; Bendetson vy. French, 46 N. Y., distinguished. 

(19) 11 Can. Law Jour. (N. 8.) 108. 

(20) Pope v. Hall, 14 La. Ann. 324. 

(21) Hawkins v. Hoffman, 6 Hill, 586. 

(22) Macrow v. G. W. Rw., L. R., 6 Q. B. 622. 

(25) Wilkins v. Earle, 18 Abb. (N. Y.) 190. 

(24) Brooke v. Pickwick, 4 Bing. 218; McGill v. Rowand, 3 
Penn. St. 451. 

(25) Nevins v. Bay State S. B. Co., 4 Bosw. 589. 

(26) Jones v. Voorhes, 10 Ohio, 145; Miss. C. Rw. v. Ken- 
—_ 41 Miss. 471. 

27) Bonner v. Maxwell, 9 Humph. 621. 

8) McCormick v. Hudson River Rw., 4 E. D. Smith, 181. 

(29) Gates v. Fauntherry, 13 Md. 126. 

(30) Brutz v. G. T. R., 82 U. C. Q. B. 66. 

(31) Re H. M. Wright, Newberry Admiralty; Lasseen v. 
Clark, 37 Ga. 242. 

(32) Toledo & Wabash Riv. v. Hammond, 33 Ind. 379. 

(33) Lasseen v. Clark, 37 Ga. 242. 

(34) Wood v. Devon, 13 Ill. 746. 

(35) Davis v. C. & 8. Rw., 10 How. Pr. 330. 

(36) Giles v. Fauntherry, 13 Md. 126 
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‘*Not even a hobby-horse.(37) Brushes and razors, 
pens and ink, are baggage,(38) and perchance a pres- 
ent. So are the manuscripts of a student; (39) but 
not the pencil sketches of an artist; (40) on this latter 
point, however, the doctors of the law’ disagree.(41) 
According to one judge, a concertina, a flute, or a fid- 
dle might pass muster; but his fellows, however much 
music they had in themselves, determined not to be 
moved with concord of sweet sounds, so they out- voted 
their musical confrere. (42) 

“Shakespeare saith: ‘ Let no such man be trusted; ’ 
so, perchance, we must conclude that these judges were 
astray in theirlaw. In Pennsylvania, a journeyman 
carpenter may take his tools as baggage,(43) though in 
Ontario he cannot,(44) any more than a blacksmith can 
carry his forge, ora farmer his plow. Nor can a mer- 
chant take his wares,(45) nor a commercial his sam- 
ples,(46) nor a banker his money,(47) nor a lawyer his 
papers, (48) though an M. D. may take his surgical in- 
struments; (49) nor may a seamstress carry her sewing 
machine, (50) nor — Hark! 

“ What strain is this that comes into the room, 
At midnight, as if yonder gleaming light, 
Which seems to wander like the moon, 
Were seraph-freighted. Now it dies away 
In a most far-off tremble, and is still ; 
Leaving a charmed silence. 
Hark! one more dip of fingers in the wires! 
One scarce-heard murmur struggling into sound, 
And fading like a sunbeam from the ground, 
Or gilded vanes of dimly visioned spires!” 


Here a fantasia on her nasal organ (which my wife 
always carried with her, despite the decisions of anti- 
musical judges) vibrating unmistakably through the 
chamber, dispelled the idea of heavenly visitants, and 
informed me that my spouse had journeyed off to that 
land of Nod, from whose bourne no baggage returns. 
Snoring, like yawning, is infectious — sometimes; and 
this was one of the times. 

* * * * * * * 

“Tis sweet to see the day dawn, creeping gradual 
thro’ thesky,”’ and feel that there is for one yet a lit- 
tle sleep, alittle slumber, a little folding of the hands to 
sleep; but eveninthe most fashionable hotel the hour 
willat length come when one must shake off dull sloth 
and burst the bonds of sleep, which at night are but as 
spider’s webs, but in the morning have become even 
fetters of brass; and that miserable hour came in time 
to me. 

When I went down stairs to examine the register to 
see who had arrived during the night, I found some 
excitement existing around the office. On inquiry 
(and who except a German savant ever beheld a row, 
small and great, without seeking to know the where- 
fore thereof?) [learned that a gent had the day before 
given the clerk a pocket-book to keep and that it had 
been stolen out of the desk; the owner was demanding 
restitution dollar for dollar and cent for cent, if not 
eye for eye and tooth for tooth. The landlord said 





(37) Hudston v. Midland Rw., L. R., 6 Q. B. 366. 

(38) Hawkins v. Hoffman, 6 Hill, 589. 

(39) Gt_W. Rev. v. Shepherd, 8 Ex. 38. But see Bell v. 
Drew, 4 E. D. Smith, 59; Hopkins v. Westcott, 7 Am. Law 
Reg. (N. 8.) 533. 

(40) Mytton v. Midland Rw., 4 H. & N. 615. 
oP Macrow v. Gt. W. Rw., L. R., 6 Q. B. 622, Cockburn, 


(42) Bruby v. G. T. Rw., 32 U. C. Q. B. 66. 

(43) Porter v. Hildebrand, 14 Penn. St. 129. 

(44) Bruty v. G. T. R., supra. 

(45) Gilox v. Shepherd, Ss Ex. 30; ow v. Drew, 25 Wend. 

; Shaw v. G. T. 7U.0.6.P 

(48) Belfast, B., L. “y G. Rw. v. Kove, . Ho. Lords Cas, 556; 
Hawkins v. Hoffman, 6 Hill, 586 

(47) Phelps v. London & N. W. Rw. 19 C. B. (N. 8.) 221. 

(48) Id. 

(49) Giles v. Fauntherry, 13 Md. 126. 

(50) Bruty v. G. T. Rw., supra. 





that the man had been negligent in not telling the 
clerk there was money in the book. 

‘No, I wasn’t,’’ was the reply, “‘ there was only $136 
in it; and what but money would you expect to be in 
a pocket-book —a tooth-pick?—a cigar? I know that 
in Iowa an innkeeper had to cash up in a similar 
case, (51) and I’ll make you do it if thereis law or jus- 
tice in this part of the American eagle’s eyrie.”’ 

‘““In Kentucky,” said a bystander, who seemed to 
hail from that State, ‘‘an hotel-keeper was held liable 
for the loss by robbery of pocket money retained by a 
guest in his own possession.’’ (52) 

‘*And in Maryland,”’ said another Southerner, ‘it 
has been decided that a traveller need not deposit in 
the office safe any money reasonably necessary for his 
expenses that he may have with him.”’ (53) 

‘Yes,’ I said, ‘‘ there are other cases, also, which 
appear to establish the point that a sojourner at an 
hotel may keepin his pocket or in his room money 
enough to pay his daily way, and that if his purse be 
surreptitiously disposed of, the landlord must make 
good his loss; (54) yet still there isa very late New 
York decision, where my friend Hyatt found, to his 
cost, that where a landlord provides a safe, and puts 
up the usual notices about it, and the visitor chooses 
not to place his money in it, the proprietor of the es- 
tablishment is not responsible for the loss of any of 
the cash, not even for what would be required for the 
guest’s ordinary travelling expenses.’’ (55) 

“You speak of money enough for one’s daily wants 
and travelling expenses being all that for which an 
innkeeper is liable,” said a gentleman who had hith- 
erto been a quiet listener.”’ 

“Well, sir, Ido not like to speak dogmatically, but 
it seems that the tendency of some modern decisions 
is to hold that the innkeeper should not be liable for 
any money beyond that amount, even though put in a 
safe, unless a special contract has been made, or it has 
been actually delivered to the proprietor or his ser- 
vant, with notice not only of the kind of property it 
was, but also of the amount. It is not sufficient to 
mark a package ‘ money,’ for it is argued that it would 
be highly unjust, and not founded upon any principle 
on which an innkeeper’s liability rests, for a traveller 
to bring into an inn, unobserved, any amount of valu- 
ables, without notice to the innkeeper, and hold him 
responsible for their safe-keeping. There should be a 
restriction or qualification of such liability, if it ex- 
ists, and that must be a warning to the innkeeper of 
the extra risk he is about to run. (56) But the Court 
of Appeals in New York State takes a different view, 
and holds that if onecomplies with the law, and depos- 
its his money in the safe, the innkeeper is liable for 
the full amount, irrespective of the question whether 
or not it was all required for the purposes of the jour- 
ney.”’ (57) 

“And, I might add,” said my interlocutor, “ the cel- 
ebrated Story made no exception, und seemed to con- 
sider it one of the A BC principles of law that an 
innkeeper is liable for the loss of the money of his guest 
stolen from his room, as well as for his goods and chat- 
tels, and that such liability extends to all the money of 
the guest placed within the inn, and is not confined to 
such sums only as are necessary and designed for ordin- 
ary travelling expenses.(58) Then,sir, our great Chancel- 
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cellor Kent lays it down as admitting of no peradven- 
ture, that an innkeeper is bound absolvtely to keep 
safe the property of his guest within the inn, whether 
he knows of it or not, and that his responsibility ex- 
tends to all his guest’s servants, and to all the goods, 
chattels, and moneys of the guest, their safe custody 
being part of the contract to feed and lodge for a suit- 
able reward. (59) If you are not satisfied with the 
words of these men—alike the pride and the ornament 
of America—let us cross the ocean and hear what Sir 
Wm. Blackstone saith; he speaketh after this wise: 
that an innkeeper’s negligence in suffering a robbery 
of his guest is an implied consent to the robbery, and 
he must make good the loss. (60) Then Lord Tenter- 
den held that there was no distinction between money 
and goods; and all the other judges of the court said 
‘amen.’ ’’ (61) 

“Excuse my interrupting you in your interesting 
remarks,’’ said I. 

** Quite excusable, sir, for Iam only speaking in the 
cause of right, and because I think some judges are in- 
clined to cut loose from the safe moorings of the old 
common law, rendered dear to us by the adjudications 
of the learned men of the bench for generations past, 
both in the old and new worlds; and I am satisfied 
that a contrary doctrine will be terrible in its effects 
in this great commercial community of ours, where our 
business men spend so large a portion of their time at 
inns in pursuit of their calling. (62) But what were 
you going to say?”’ 

“Simply,” I remarked, “that in the case before 
Tenterden the amount lost was only £50, and it was 
stated to have been kept to meet daily expenses only. 
He said he could see no distinction in this respect be- 
tween an innkeeper and a carrier; and there are many 
cases to the effect that a carrier will not be responsible 
for any money of a passenger except what is needful 
for travelling purposes and personal use,(63) unless the 
loss was occasioned by the gross negligence of the car- 
rier.” 

** Well, other English judges have likewise held that 
an innkeeper’s liability is not restricted merely to the 
guests’ travelling expenses; (64) and if we re-cross the 
mighty ocean we find our judges in firm accord with 
their confreres.’’ (65) 

* But,” I said, ‘‘but in one case the amount was 
only two hundred dollars, (66) and in another it was 
but twenty-five dollars. (67) And in still another case 
decided as you say, although the cash lost was more 
than sufficient to pay the expenses of the man from 
whom it was taken, still it was not his own; he merely 
held it to pay others, who were stopping at the same 
house, and were witnesses ina suit which the mon- 
ey-holder was superintending, or to pay their expenses 
at the inn.”’’ (68) 

**On the other hand,” said the defender of the rights 
of the people, *‘ in a California hotel there was this no- 
tice: ‘Deposit your valuables and money in the safe 
at the office ;’ and a guest accordingly deposited a large 
amount of gold dust and coin, which the proprietor 
received without objection. Afterward, the clerk was 
knocked down and the safe robbed, it not being locked, 
and the publican was held liable for the whole 
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amount. (69) And where a man had stolen from his 
room a package of jewelry, which the clerk had told 
him would be quite safe there, the host was held liable, 
even in New York State. (70) And so, in Kentucky, 
where asafe was robbed by a discharged clerk, although 
in this last case the innkeeper had told the guest that 
he would not be responsible for any money put in 
it. (71) It seems to me to be somewhat absurd that the 
law should say that unless you deposit your money in 
the hotel safe the proprietor will not be liable for its 
loss, and then when you have placed it in the absolute 
and immediate control of the innkeeper, and, perhaps, 
his dishonest servant, you should be met the next day, 
when asking for your own, by the smirking and bow- 
ing proprietor, remarking, swaviter in modo: ‘True, 
sir, you gave me twenty thousand dollars for safe- 
keeping, and I put it in my safe; but, like all riches, it 
has taken to itself wings and flown away. However, 
my dear sir, here is one hundred dollars to pay your 
expenses, and take you comfortably to your journey’s 
end.”’ 

‘There appears to be something to be said on both 
sides,’’ I remarked, wearying of the discussion from 
which all others, save my adversary and myself, had 
long since fled; for when the time comes for my fun- 
eral expenses to be incurred, no one will be able (what- 
ever my readers may think) to say of me, as they did 
of Lord Macaulay, 





‘There was no pain like silence, no constraint 
So dul) as unanimity, He breathed 

An atmosphere of argument, nor shrunk 

For making, where he could not find excuse 
For controversial fight.’ ” 

‘But I have the best of it,’ said my antagonist. 
“Tt is a case of New York State, like Athanasius, con- 
tra mundum.”’ 

‘* At all events, you will agree with me that an inn- 
keeper will not be liable for loss of his guest’s money 
when he has intrusted it to the care of some one else 
on the premises in whom he reposes confidence,’’(72) I 
replied. 

‘Certainly; and I remember a case where a man 
gave a bag of money to the step-daughter of an inn- 
keeper with whom he was particularly intimate, hav- 
ing courted her in marriage, and the bag having disap- 
peared, the owner thereof got nothing. (73) And I 
trust that you will not deny that the innkeeper is 
responsible, notwithstanding any notices up about 
depositing in the safe, if the guest has not had time to 
get his valuables put in there after his arrival.” (74) 

‘*Oh, yes; and he is liable for their loss after the 
visitor has taken them out preparatory to his depart- 
ure.”’ (75) 

Here two bows were exchanged, two backs turned, 
and four legs walked off. 

——_____——_ 


AN ELEPHANT IN COURT. 


To the Editor of the Albany Law Journal: 

Srr— As a rider to the article on ‘‘The Animal 
Kingdom in Court,” in your issue of 9th inst., I 
send you a report that appeared in the “London Mail,” 
of 2ist ult., of a case tried in the Exchequer Division 
of the High Court of Justice on the 18th July last, be- 
fore Baron Pollock and a common jury: 

R. V. Roasrs, JR. 

KINGSTON, ONT., August 11, 1879. 
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THURMAN V. BERTRAM AND ROBERTS. 

Mr. Edwyn Jones and Mr. Warton, with whom was 
Mr. Day, Q. C., appeared for the plaintiff; Mr. Tal- 
fourd Salter, Q. C., and Mr. Charles Hall were counsel 
for the defendants. 

This was a peculiar and amusing case, and would al- 
most tend to show the advisability of extending the 
privilege of witnesses to the brute creation under the 
attorney-general’s new code; for to-day, for, probably, 
the first time in the history of our legal procedure, an 
elephant appeared in court and gave forcible, if dumb, 
testimony. The action was brought by a young lady 
against the well-known firm of Messrs. Bertram and 
Roberts, the public caterers, to recover damages for 
personal injuries received through the alleged negli- 
gence of the defendants’ servants. It appeared that 
on the afternoon of the 6th of July, 1878, the plaintiff, 
her uncle, Mr. Palmer, and some other persons went 
in a wagonette to the Alexandra Palace, where the 
Nubian encampment, with camels and elephants, etc., 
was then daily attracting large crowds. Some of the 
party went in to see the show, while others preferred 
the equally effective, but less costly, proceeding of 
peeping through the gaps in the boards and standing 
upon their traps and looking over. The wagonette was 
drawn up on the carriage walk, and Mr. Palmer ad- 
mitted that he had allowed the reins to pass from his 
hands on to the splash-board. Just at the conclusion 
of the performance, the baby-elephant, the above- 
mentioned witness, came out with its keeper, and, ac- 
cording to the plaintiff's case, frightened the pony by 
its ‘‘unsightly and unusual appearance.’’ The pony 
accordingly bolted, and the plaintiff was thrown out 
of the back of the carriage and fractured her collar- 
bone, in consequence of which she was ill, as she stated, 
for several months, and two doctors attended her. One, 
Dr. Wheeler, attended her for over three weeks, and 
his charges reached £12 19s. ; while the other, Dr. Cor- 
ner, saw her six or eight times during the four weeks 
after Dr. Wheeler ceased to visit, his charges amount- 
ing to something over £3. These two gentlemen and 
Mr. Palmer were called on behalf of the plaintiff, 
and practically no cross-examination was addressed to 
them. 

Mr. T. Salter proceeded to open the defense. He 
said Mr, Palmer admitted to having let the reins slip 
from his hands and said the accident happened imme- 
diately on their drawing up at the Nubian encamp- 
ment, whereas it was clear at least twenty minutes 
had elapsed. But he knew he had drawn up close to a 
wild beast show, where all sorts of strange noises were 
continually heard, and the lions he said he heard there 
existed only in his imagination. He, moreover, was 
doing a very mean thing in looking over at a show for 
which he had not paid. Ata place of that kind there 
were always blasts of trumpets, processions, and all 
sorts of startling things. Why, he goes there (said the 
learned counsel) to be surprised, and so does his pony. 
{Laughter.] But I will show you that there was a no- 
tice up warning carriages not to loiter on that part of 
the road; that there was abundant warning given by 
the attendants of the approach of the animal; that 
the elephant is peculiarly docile and tame; and, lastly, 
that the accident did not happen till the elephant 
had passed some distance beyond Mr. Palmer’s trap. 
Therefore, something else must have frightened the 
pony. 

George Kibble, the keeper, was the first witness 
called. He did not answer for some time, and Mr. 
Salter said: I am told he is in charge of the elephant 
outside in Palace yard, my Lord. 

Baron PoLiock.— Pray do not let him Jeave the ele- 
phant. [Laughter.] 

Mr. SALTER.— I believe the baby elephant has excess- 
ively amiable manners and that he will come into 
court and get into the witness-box. 





Baron PotitocKk.—I[f so, I think it very desirable 
that we should see him. 

Kibble then entered the box and was sworn, and 
said he was bringing the baby out by the ear, as usual, 
after the performance on the day in question. He was 
a ‘‘ baby ’’ — that was, under ten years old. Elephants 
grow till they were 43. 

Mr. HALL.— The average age, I believe, is from 100 
to 150 years. 

His Lorpsutp.— Do you know that of your personal 
experience, Mr. Hall? 

Mr. Hauu.— Happily not, my Lord. [Laughter.] 

Examination resumed. Mr. Wombwell said, ‘* Take 
care of your horses, gentlemen, as they are apt to be 
frightened by the animals.” After we had passed the 
plaintiff's carriage the horse turned round and the 
wheel came off and he bolted. 

Cross-examined by Mr. E. Jones.—I cautioned the 
people at the gate myself two or three times. 

The baby elephant then walked into court himself, 
with bells on his head, following Kibble, in the most 
perfect way. He threaded his way through the “‘ mazes 
of the law’”’ in the body of a crowded court in the 
most wonderful and clever fashion, like the most ac- 
complished Q. C., and caused some consternation by 
making his exit at the other side, where no passage 
had been cleared in the crowd. While he stood, a mute 
witness for the defense, before the jury, 

Mr. E. JONEs said, cross-examining, “ I have no ques- 
tions to ask,’’ which caused a roar of laughter. 

Mr. SALTER.— That is, I am thankful to say, the last 
witness in the case. 

Baron PoLLocK.—Cannot you come to some arrange- 
ment in the case? 

Mr. SALTER.— My clients would be willing to pay 
the young lady’s doctors’ bills, my Lord, but I am in- 
structed not to consent to any verdict that would con- 
vey the stigma of negligence on the defendants or their 
servants. 

Mr. Day then, who had meanwhile come into court, 
consulted with his client, the offer was accepted, and a 
juror was withdrawn. 

His LorpsHip.— That is very proper, as the elephant 
has come to offer his apologies in person. [Renewed 
laughter. ] 

Juror withdrawn on terms accordingly. 

———_—_>______- 
CONTRACT FOR SUCCESSIVE DELIVERIES. 

SUPREME COURT OF RHODE ISLAND, MARCH, 1879. 


Tue Kine Purip MILs v. SAMUEL SLATER & Sons. 


1. January 28, 1873, the K. P. Mills, about going into opera’ 
tion, agreed with 8S. to sell to him the production of 400 
looms up to July 1; the goods to be made of a certain 
width, weight and quality, and to be delivered in lots of 
1,000 pieces. Payment was to be made thirty days after 
the delivery of each lot. The mill was expected to be in 
full operation by April 1, but deliveries were to be made 
earlier if possible, and maximum production was to be 
reached as soon as practicable and to be maintained. 
About April 17 two lots, 1,000 pieces each, were delivered. 
These pieces were deficient in width and weight. It 
then appeared that the K. P. Mills, to fulfill the con- 
tract, must procure new machinery, i. e., new sets of 
reeds. Upon learning this 8. rescinded the contract. 
In assumpsit by the K. P. Mills against 8. for goods sub- 
sequently and before July 1 manufactured, tendered 
and refused, held, that the contract was for successive 
deliveries of goods as manufactured. 

2. Held, further, that the K. P. Mills having failed in the 
first deliveries could not compel 8S. to take goods sub- 
sequently manufactured and offered. 

3. Held, further, that 8. was justified in rescinding the con. 
tract. 

4. The law of contracts containing dependent and inde. 
pendent agreements examined and the older cases 
criticised. 
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5. In contracts for successive deliveries the vendor cannot 
fail in the earlier deliveries and still hold the purchaser 
for the later ones. 


SSUMPSIT. Heard by the court, jury trial being 
waived. 


Thurston, Ripley & Co., for plaintiff. 


John F. Tobey, and A. & A. D. Payne, for defend- 
ants. 


Potter, J. The declaration charges that the de- 
fendants on the 28th January, 1873, in consideration of 
the promise of the plaintiffs to sell to the defendants 
a certain quantity of jaconets, viz.: each lot which 
they should produce from 400 looms before July 1 (de- 
scribing the quality, etc.), each lot to be of 1,000 pieces, 
undertook and promised to pay therefor cash 73¢ cents 
per yard, 30 days from the delivery of each lot, and 
the plaintiffs aver that they proceeded to employ said 
400 looms, etc., and on the 19th day of May were ready 
and willing, and offered to deliver 1,000 pieces, etc., 
conforming to agreement, which defendants refused 
to accept; and the plaintiffs make similar averments 
as to subsequent lots of 1,000 pieces each for May 21, 
27, June 3, 5, 11, 14, 19, 21, 26, 30, and July 3, being the 
products of said 400 looms between the dates, and al- 
leging damages; and in another count defendants 
aver that on the day of A. D. 1873, the defend- 
ants gave notice to plaintiffs that they should there- 
after refuse to accept said goods, etc., etc. 

The contract in this case was, after some introduc- 
tory verbal negotiations, concluded by letter. On 
January 28, 1873, Mr. Chace, a director of the plaintiff 
company, wrote to Samuel Slater & Sons that he is in- 
structed by the treasurer to accept the offer of 74¢ cents, 
30 days from the delivery of each lot of jaconets the 
plaintiffs should produce on 400 looms before July 1, 
of specified width, weight,’etc. The mill was expected 
to be in full operation by April 1, but they would begin 
to deliver sooner, if they could, and they expected to 
do so. 

The same day Samuel Slater & Sons replied to Mr. 
Chace, recapitulated the above, and said, ‘it is also 
understood that the maximum production is to be 
reached as soon as possible, and steadily maintained, un- 
avoidable interruptions only excepted, until the com- 
pletion of the contract; * * * and to be delivered 
in Providence in lots of 1,000 pieces each;’’ and they 
request a confirmation of the sale from the treasurer. 
January 31 the treasurer acknowledged the receipt of 
a copy of Chace’s letter, and of the letter of Samuel 
Slater & Sons, and ratifying ‘‘the above described 
contract,”’ stated, ‘‘we will commence to deliver the 
goods as soon as we possibly can, and will reach the 
maximum production as soon as possible.”’ 

The price agreed on was to be paid in thirty days 
after the delivery of each lot. 

It appears in evidence that two lots of goods of 
about the specified quantity of 1,000 pieces were sent 
to defendants on or before April 17, which, it is not 
disputed, were deficient in width and other particu- 
lars; that April 17 the defendants telegraphed to the 
plaintiffs that the goods were deficient in width and 
weight, and to send no more until right; that April 18 
they wrote to plaintiffs to the same effect, that they 
needed an immediate supply, and inquiring ‘‘ what are 
we to expect;”’ that April 19 the plaintiffs wrote that 
they would get new reeds, that they had measured the 
width with a tape, etc., etc. 

And April 21 the defendants wrote to the plaintiffs 
that, as they must have an immediate supply or stop 
their mill, the contract was terminated. The defend- 
ants’ agent testified that as soon as they found that the 
plaintiffs had such reeds and no others they gave this 
notice to terminate the contract. 

It is not disputed that the goods were to be deliv- 
ered in lots of 1,000 pieces each; but it is contended 








by the plaintiffs’ counsel that it would have been a 
compliance with the contract if all had been delivered 
inJune. Thisis not the construction which would strike 
the mind of an ordinary intelligent business man as 
being the proper one, and we do not think it is the cor- 
rect view. We think it is plain that the deliveries 
were to be made as the goods were manufactured. By 
the letters, the plaintiffs were to begin to deliver as 
soon as possible, theirs being a new mill, and were to 
reach the maximum production of the 400 looms as 
soon as possible. The defendants were engaged in 
finishing this sort of goods for the market, and bought 
these goods to supply their mills for that purpose; and 
two witnesses say that it was not a common style of 
goods, and there were but few in market. Both parties 
were manufacturers and in a manufacturing commu- 
nity, and might well be supposed to know something of 
each other’s business and wants. 

We think the reasonable construction of the letters 
is that the defendants were to have the whole produc- 
tion of 400 looms, deliveries to commence as soon as 
possible, and to be continued in lots of 1,000 each as 
fast as produced. 

The question then arises, were the defendants justi- 
fied in rescinding the contract? We think they were. 
The two first lots were, without dispute, not according 
to the contract. The width was material. The plain- 
tiffs had made the mistake as to the width from meas- 
uring it with a tape. They were also using a kind of 
reeds unsuitable for the manufacture, and there could 
be no reliance on the future product. 

The plaintiffs having failed in the first deliveries, 
the defendants were not bound to take the goods of- 
fered during the latter part of the period. To hold 
that where successive deliveries of goods of certain 
qualities and quantities are to be made at successive 
periods, the purchaser, while he may reject those not 
of the quality, is bound to take those which are of the 
agreed quality to the end of the time, would introduce 
an element of uncertainty into such matters highly in- 
jurious to the interests of a business community. The 
purchaser may, indeed, choose not to rescind, and to 
accept them; and so he may accept even those not of 
the quality; and if so he must pay for them what they 
are worth. And the case would be very different, if 
in a contract to be paid for in one sum at the last de- 
livery, the seller, having complied with all the previous 
deliveries, failed in some of the latter ones. In sucha 
case the purchaser would have received a benefit from 
the contract, and it would be right that he should pay 
for the benefit received. 

It is to be observed here, that the plaintiffs do not 
allege in their declaration that they began to deliver 
the jaconets as soon as possible, nor that the maximum 
production was reached as soon as possible; nor do 
they definitely allege that the whole product of 400 
looms was at any one time ever sent to the defendant. 
And there is no positive evidence that the whole 
number of 400 looms was ever put upon this contract. 
And passing over entirely the two first deliveries of 
imperfect goods, they proceed to allege a readiness 
to deliver under the contract on the 19th of May, and 
so on. 

They do not allege a performance on their part of the 
agreement they prove. 

The purchasers were not bound to take any goods 
not according to the contract, as the two first lots of 
jaconets were; and the only question is, when, after 
failure on the part of the vendors, the purchasers have 
a right to rescind and look elsewhere for their sup- 
plies? In this respect each case must depend on its 
own circumstances. To hold that the purchaser must 
receive such lots as are of the right quality, and that 
for the periods when they are not so he must supply 
himself elsewhere, and sue for his damages, or claim 
to deduct them, would introduce confusion into busi- 
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ness. It would in most cases entirely frustrate the ob- 
ject of the contract. 

As the arguments on both sides have been very able 
and ingenious, both on principle and authority, it may 
be well to consider some of the cases to which our at- 
tention has been invited. 

The most important points in the decisions of such 
cases are: First, whether the covenants or agreements 
are independent, ¢. e., where one can sue the other 
without performance of his own part of the bargain; 
or dependent, 7. e., where one party cannot sue unless 
he has performed, or has offered, or is willing to per- 
form his own part of it; and, second, whether the time 
is material, or as sometimes expressed, whether time 
is of the essence of the contract. 

The plaintiffs contend, as we understand them, from 
the statements of their counsel and from the cases 
they cite, that time was not essential in the present 
contract; and that the agreements on each side were so 
far independent that the plaintiffs can maintain their 
suit, and leave the defendants to their cross action for 
any damages they, the defendants, have suffered from 
the plaintiffs’ failure to fully perform. 

Several of the cases relied on by the plaintiffs go back 
toand cite Pordage v. Cole, 20 & 21 Charles II, A. D. 
1669; 1 Saund. 319, 1, as authority. In that case plain- 
tiff had agreed to sell land, and the defendant had 
agreed to pay the plaintiff £775 for his land at a time 
appointed. The plaintiff did not allege that he had 
ever conveyed or offered to convey the land, but sued 
the defendant for the money. 

To persons of ordinary intelligence it would seem 
that although the money was to be paid at a particular 
time, yet as it was stated and admitted that it was for 
the land, the purchaser should not be required to pay 
until he got the land; unless, which does not appear, 
the parties, when making the contract, knew it could 
not be conveyed by that time. Then the defendant 
would have contracted with his eyes open. 

But the learned court held that the plaintiff should 
have his judgment for the money, and the defendant 
should be left to sue for his damages for not conveying 
the land. 

In some cases this sort of justice might be done un- 
der the law and practice of set- off, by letting both par- 
ties sue and retaining the cases until both could be de- 
cided. But this would be a very roundabout way of 
doing justice. 

The court seems in this case to have been influenced 
by the fact that the agreement was under seal. But 
justice requires that the intentions of the parties should 
control as much in that case as in any other case of 
contract. 

When in Goodisson v. Nunn, 4 Term Rep. 761, A. D. 
1792, in an action on acontract similar to the forego- 
ing, except that a time was expressed for making the 
deed, Pordage v. Cole, with 1 Rol. Abr. 415, pl. 8, and 
Blackwell v. Nash, 1 Str. 535, were cited for the plain- 
tiff, Lord Kenyon, C. J., in giving his decision, said 
that the determinations in those cases outraged com- 
mon sense. He considered the old cases overruled by 
the decision of Lord Mansfield in Kingston v. Preston, 
as given in Jones v. Barkley, Dougl. 689. And Buller, 
J., said if there had been no case in opposition to those 
old ones, he should not hesitate to make a precedent. 
And Gross, J., considered the later decisions as the 
most sensible. 

So in Glazebrook v. Woodrow, 8 Term Rep. 366, 371, 
Gross, J., criticises the tendency of the old cases to 
construe the covenants to be independent as “ con- 
trary to the real sense of the parties and the true jus- 
tice of the case.’’ See, also, the remarks of Law- 
rence, J. 

And the tendency of modern decisions is to intro- 
duce more equitable rules, to endeavor to carry out 





the intention of the parties, and to construe the agree- 
ments as dependent when possible. See Lord Mans- 
field’s rules in Kingston v. Preston, Dougl. 689; Evans’ 
Decisions of Lord Mansfield, 1; Ritchie v. Atkinson, 
10 East, 295, 310; and see Bank of Columbia v. Hagner, 
in the United States Supreme Court, 1 Pet. 455, 465. 

The case of Hoare v. Rennie came before the Eng- 
lish Court of Exchequer, A. D. 1859,5H. & N. 19. Thede- 
fendants agreed to buy of the plaintiffs 667 tons of iron, 
to be shipped from Sweden in June, July, August and 
September, and about equal quantities each month, 
with an option to commence earlier.”’ His defense 
was that the plaintiff did not commence earlier, and 
shipped only twenty-one tons in June, and were not 
ready to deliver those until the month had expired. 
The defendants thereupon refused to go on with the 
contract, and gave notice accordingly. The judges 
speak very plainly (p. 27, Pollock, C. B.): **The only 
question is whether if a man who is bound to perform 
his part of a contract does not do so, he can enforce 
the contract against another party ;” and ‘‘ whether if 
the sellers at the outset send a less quantity than they 
are bound to send, so as to begin with a breach, they 
can compel the purchasers to accept and pay.’’ Condi- 
tion precedent is not the test. If, after the shipment 
had been made and accepted, the seller had sent a 
short quantity, that might have made a difference. 
But the defendants in this case ‘‘were no more bound 
to accept the short quantity than if a single delivery 
had been contracted for;’’ and page 29, Channell, B. : 
“The defendants have not accepted any thing which 
can be construed as an imperfect execution of the con- 
tract by the plaintiffs. The defendants were thus at 
liberty tu rescind the contract.” 

This is a very instructive case, and the remarks of 
the judges are deserving of great consideration. 

That case differs from the present in this, that in 
Hoare v. Rennie the plaintiffs did aver that they had 
performed and done all things necessary on their part. 
But the same claim was made there that the contract 
was to deliver the iron in four months, and not month 
by month. 

Where the agreements are entirely independent, or 
where the contract is severable, there may in some 
cases be a suit without performance or full perform- 
ance by the plaintiff. And the parties may include in 
one instrument matters so distinct, or make their in- 
tention so plain that the court must adopt that con- 
struction. But where the thing to be done on one side 
is the consideration for the thing to be done on the 
other, the court will lean toward considering them as 
dependent or conditional, 7. e., one cannot sue the 
other without showing performance, or an offer of per- 
formance on his part. And this especially in the case 
where money is to be paid for something done or de- 
livered, when it could not be supposed that the inten- 
tion of the parties was that the money was to be paid 
without performance on the other side. 

But itis difficult to reconcile the cases and especially 
some of the older ones, to our notions of justice. 

And Williams, whose notes to Saunders’s Reports 
are of almost equal authority with the work he edits, 
is obliged to say that ‘‘almost all of the old cases, and 
many of the modern ones, on this subject are decided 
upon distinctions so nice and technical, that it is very 
difficult, if not impracticable, to deduce from them 
any certain rule’”’ as to what agreements are independ- 
ent or dependent. ‘*The judges in these cases seem 
to have founded their construction * * * on arti- 
ficial and subtle distinctions, without regarding the 
intention and meaning of the parties or the good sense 
of the case; and technical words should give way to 
such intention.”’ 1 Williams’ Saunders, 320, a, n. (4). 





This is a very lawyer-like and respectful way of say- 
ing what Lord Kenyon said in much plainer language. 
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In Jonassohn et al. v. Young, 4 B. & S. 296, which 
was a contract by the plaintiffs to sell and deliver, and 
by the defendant to purchase, so much coal as one ves- 
sel could bring in nine months, the defendant to send 
the vessels, plaintiffs alleged that the defendant did 
not send the vessel. The defendant pleaded that before 
any breach of the contract by him the plaintiffs broke 
it by sending inferior coal, wholly unfit, as the plain- 
tiffs well knew, for their use, etc., etc. Judgment for 
plaintiffs, but no opinion delivered. It is evident, 
however, that the court did not consider time as essen- 
tial. 

In Simpson v. Crippin, A. D. 1872, L. R., 8 Q. B. 14, 
defendants agreed to supply the plaintiffs with 6,000 to 
8,000 tons of coal, to be delivered in plaintiffs’ wagons 
at the defendants’ colliery, in equal monthly quanti- 
ties during twelve months. The first month the plain- 
tiffs took only 158 tons, and the defendants notified 
them that they rescinded the contract. The plaintiffs 
refused to consider it annulled and sued for damages. 
The judge on the trial told the jury that as the plain- 
tiffs did not intend to break the contract month by 
month, but only broke it the first month, the defend- 
ants could not rescind it. Verdict for plaintiffs. On 
motion for a new trial, the Queen’s Bench, by a major- 
ity, sustained the verdict; one judge observing that 
there did not appear to be any sufficient reason why 
damages would not compensate the defendants for the 
breach by the plaintiffs, and another judge observing 
that there were no words in the case to show that time 
was the essence of the contract. 

It was argued by the counsel in this case that the 
contract for the different months were entirely inde- 
pendent of each other, and the court must have so 
considered them; rather a strained construction. 

It is very evident that the decision in the case of 
Simpson v. Crippin did not meet with the approval of 
the profession in England. The argument against it is 
strong. The question, it is said, is whether, in a con- 
tract for a series of acts, the party originally entitled 
to call for the performance of the last act will be still 
entitled to recover, although he has not performed his 
part of the preceding acts. It would be unjust that he 
should do so; it would damage trade by making it im- 
possible to calculate on the future; and the very pur- 
pose of such contract would be frustrated. 17 Solicit- 
ors’ Journal, 219. 

And it seems to us that when articles are to be fur- 
nished in certain quantities per week or per month, 
and there is no waiver of the condition, the decision in 
Simpson v. Crippin really makes a new contract for 
the parties, instead of carrying out the one actually 
made by them. The agreement was to deliver a par- 
ticular quantity per month. It is difficult to under- 
stand how that part of the agreement could be held to 
be immaterial unless there was evidence of a subse- 
quent waiver, or some other evidence that is not re- 
ported, and a party should not be compelled to resort 
to a cross action in such cases. 

In the case of Bowes v. Schand, before the English 
House of Lords, L.R., 2 App. Cas. 455, which was a case 
of a contract for the purchase of rice, to be delivered 
at one time only, it was there claimed that the pur- 
chaser was obliged to take the rice and to resort to a 
cross action for any damages. This claim was pointedly 
repudiated by two of the judges, and not deemed 
worthy of notice by the others. See pages 461, 467, 
480. 

In cases of a contract of sale, so far completed or 
executed as to pass the title to the property, where 
the purchaser having paid the money cannot resort to 
a claim for deduction or recoupment, a cross action 
might, indeed, in many cases, be the only remedy. 

The case of Boone v. Eyre, cited by the plaintiff, 1 
H. Blackstone, 273, note, was this: The plaintiff had 


sold an estate with some negroes, with the usual coy- 
enants for title, for a sum in gross and an annuity. 
It would seem, from the criticisms on the case, that 
the facts were that the estate, etc., had been con- 
veyed, but that the title to some of the slaves failed. 
On suit by the plaintiff for the annuity, the defendant 
pleaded that plaintiff had no title to the slaves; but 
the court sustained the demurrer to the plea, holding 
that the covenants were independent. 

The true ground of the decision would seem to be 
that the defendant had the advantage of the per- 
formance of the substantial part of the agreement, 
and should not be permitted by his plea to prove non- 
performance in some small particulars, and so defeat 
the plaintiff's entire claim, but for such matters should 
be left to his cross action. See remarks of Le Blanc, 
J., in Glazebrook v. Woodrow, 8 Term Rep. 366, 575, 
and of Lawrence, J., 373; and see remarks of Ashurst, 
J., quoted in Campbell v. Jones, 6 Term Rep. 573. See, 
also, Hoare v. Rennie, 5H. & N. 19, 25, 29, and Ritchie 
v. Atkinson, 10 East, 295, 306. 

In Ritchie vy. Atkinson, 10 East, 295, a vessel was to 
bring a complete cargo from St. Petersburg. After 
loading in part, she left, for fear of an embargo, before 
getting a fullload. It was held that the master could 
recover. This, in the modern cases,would be explained 
by saying that the master having exercised his best 
judgment, and the freighter having received a benefit, 
he should pay for that benefit, deducting any dam- 
ages. So in Havelock v. Geddes et al., 10 East, 555. 

It seems strange that of the almost infinite variety 
and number of cases of contract coming before the 
courts, there should have been so few where the 
agreement was for successive deliveries at more or less 
definite periods; and that when they have occurred, 
the decisions should have been so conflicting. This 
conflict has arisen, partly, we think, from applying to 
this class of contracts, distinguished from all others 
by this marked peculiarity, principles of decision 
which properly belonged only to other classes of con- 
tracts. 

In cases of contracts for successive deliveries the 
doctrine of condition precedent becomes more diffi- 
cult of application. So also when in such cases the 
articles already delivered have been used, it becomes 
impossible for the party rescinding to return them and 
put the other party in statu quo. 

In the progress of improvement in mechanics and 
the arts old systems of labor and of trade are changing, 
each branch of business becomes more and more sub- 
divided, and, in consequence, every subdivision be- 
comes more and more dependent upon others, and 
upon the strict honest performance of the portion of 
the work they contribute toward the final product. 
And thus it is becoming more and more important, as 
this interdependence of different branches of trade in- 
creases, that contracts of this sort should be carried 
out according to their spirit and object, without re- 
gard to the mere technicalities, and we might well say 
quibbles, of the older decisions. 

We think the decision we have made the one which 
carries out the spirit and object of this particular con- 
tract, as it would be generally, and we think right- 
fully, construed by the business community. 

The charge not directly made, but incidentally 
thrown out, that the defendants were induced to re- 
scind, from the expectation that they would be able to 
get the same goods at a lower rate from other sources, 
is not supported by a tittle of evidence. It is entirely 
denied by the defendants, The market had indeed 
been a falling market ever since the war, and this fact, 
the defendants claim, rendered it all the more import- 
ant that they should receive their supplies punctually 
and without delay. 








Judgment for the defendants for their costs. 
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DUTY OF MUNICIPAL CORPORATIONS AS 
TO STREETS. 


SUPREME COURT OF PENNSYLVANIA, MAY, 1879. 


BoroueH oF PrirrTston v. HART. 

Plaintiffs horses became frightened without his fault, ran 
away and were injured by a dangerous defect in defend- 
ants’ highway. Held, that defendant was liable. It is 
the duty of the municipality to keep the approaches to 
dangerous places in a public highway so guarded as to 
protect travellers. A highway must be kept in such 
order that even ‘‘ skittish” animals may be employed 
without danger. 


| ag oer on the case. The opinion states the facts. 
The plaintiff had a verdict and defendant assigned 
error. 


C. S. Stark, for plaintiff in error. 
S. J. Strauss and H. W. Palmer, for defendant in 
error. 


GorpDOoN, J. The verdict and evidence in this case es- 
tablish the following facts: Pittston is a large bor- 
ough, having a population of some eight or ten thou- 
sand, and the street upon which this runaway 
happened is the main one of the town, and whilst its 
general width is some sixty-six feet, it narrows toa 
width of thirty-six feet, including the sidewalk, at the 
place of the accident. On the west side, and at the 
point mentioned, some twelve feet lower than the 
street, is the Lehigh Valley Railroad, from the track 
of which up to alevel with said street is a perpendicu- 
lar stone wall, built, no doubt, for the protection of 
the railroad. Notwithstanding the circumstances as 
above narrated made this a notoriously dangerous 
place, yet this part of the street was protected by 
neither fence, guard, wall, norcurb. On the7th of 
May, 1875, the plaintiff's two-horse team, in charge of 
his son, a boy of eighteen years of age, was quietly, 
and under full control of the driver, passing along the 
way above described, when the horses took fright 
from an approaching locomotive, which, as the boy 
said, by reason of the curve in the road, seemed to be 
coming down the street, and in spite of the efforts of 
the driver, rushed across the street and over the wall 
above described. The result was, one horse killed, the 
other hurt, the wagon and harness broken, and the 
boy badly injured. 

Complaint is made that the court below suffered the 
jury to pass upon the question, whether the borough 
officers were negligent in permitting the precipice to 
remain unfenced, and whether the plaintiff's loss re- 
sulted from that neglect. Butiwe do not see how the 
court could have refused so todo. The accident hap- 
pened directly from the want of a barrier between the 
street and the curb. The driver was not in fault; he 
managed his team as well as he could under the cir- 
cumstances, but he had so little of either time or 
space in which to control or quiet his horses, that his 
efforts were unavailing. It is true that without the 
frightening of the horses there would have been no 
accident; but the horse is naturally a timid animal, 
and is so liable to fright that those having charge of 
the public highways ought to make reasonable provis- 
ion for a matter so common and so likely to happen at 
any time. Horses abound, but horses that never 
frighten, or are never fractious, are exceedingly rare; 
and if roads were to be constructed only for such ani- 
mals, there must need be but little travelling upon 
them. We think it was well said in the case of Lower 
Macungie Township v. Merkhoffer, 21 P. F. Smith, 276, 
that it was no defense that by careful driving the acci- 
dent might have been avoided, since that would fall 
far short of the purpose of a public highway. In the 


case of Newlin Townsiip v. Davis, 27 P. F. S. 317, the 
accident occurred through the fright of a horse upon 








a bridge unprotected by side railings; but it was not 
in that case pretended that the omission of such rail- 
ing was not per se neglect, or that the fright of the 
horse relieved the township of liability. Now, it is 
hard to understand why a precipice at the side of a 
narrow street does not require fencing quite as much 
as the sides of a bridge. Such, in fact, is the very 
point in Macungie v. Merkhoffer, for there it was held 
that the township was bound to fill up, or fence off, a 
dangerous excavation at the side of a public road. We 
can readily understand and excuse the want of precau- 
tions of this kind in wild and sparsely settled portions 
of the State, for the fiuances of the townships are ex- 
hausted in the making of roads even of an inferior 
character; but we can neither understand nor excuse 
the motive of a burcugh, of ten thousand inhabitants, 
in refusing to properly guard a place on its main thor- 
oughfare so dangerous as that now under consider- 
ation; especially when the expense of so doing would 
be but trifling. In Hey v. Philadelphia City, 31 P. F. 
S. 44, we have a much stronger case for the defense 
than the one in hand, for there the roadway was of 
good width, and at least partially protected by the 
sidewalk and curb; besides this, the driver hac left his 
seat by jumping from the buggy —the horse hw! torn 
away from him — and it was whilst in its undirected 
flight that it went over the river bank. Here. on the 
other band, we have not only the proximity of the 
railroad, but a very narrow and wholly unprotected 
street; and we have. also, the driver maintaining his 
seat and endeavoring to guide his team to the very lav 
moment. There is certainly then but little, if any, 
doubt, but that the negligence of the borough author- 
ities was the direct cause of the accident cou:nla' ned 
of, with its resulting damages. 
Judgment affirmed. 


NEW YORK COURT OF APPEALS ABSTRACT. 

CHARTERPARTY — DEMURRAGE — RECOUPMENT BY 
AGENT OF CONSIGNOR AGAINST CLAIM FOR FREIGHT.— 
On September 13, 1869, a charterparty was entered into 
between Collins, as master and agent, and O’Calla- 
ghan, by which the latter chartered a vessel for three 
consecutive voyages, the first from Canada to Cardenas, 
and thence to New York, and the others to Cardenas, 
and was to pay on the second homeward cargo fifty 
cents per hundred pounds net custom-house weight of 
sugar, on discharge. He was to be allowed in Cuba 
105 running days for the voyages, which he might ap- 
ply as he chose, and for any longer detention he was 
to pay $60 per day on the termination. In event of acci- 
dent or fortuitous circumstances preventing the vessel 
from proceeding to New York on her third voyage, on 
or before June 1, 1870, the charterparty was to be 
deemed so far cancelled. About April 12, 1870, at Car- 
denas, O’Callaghan loaded a quantity of sugar, for 
which Collins signed a bill of lading as received in 
good order and condition, to be delivered in New York 
to B. or assigns, on payment of freight as per charter- 
party. The complaint set out the charterparty and 
bill of lading, and alleged seventeen days’ demurrage 
and freight, claiming that the cargo was bound there- 
for, that the bill of lading was assigned to defendants 
who became bound to pay the same, and agreed so to 
do, and that plaintiffs were assignees of the claim. 
The answer alleged that on the first outward trip 
O’Callaghan furnished a cargo of sugar-box shooks, 
which were seized and confiscated by the Cuban au- 
thorities for violation by the master of the revenue 
laws, in consequence whereof O'C. had to pay a cer- 
tain sum to the Cuban treasury, the vessel was de- 
tained from April 12 to June 16, and a certain amount 
of sugar ever the usual loss by breakage and handling 
was never delivered at New York, but was lost; for 
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all of which the defendants claimed to recoup. The 
defendants asked a direction that the plaintiffs were 
not entitled to demurrage; this was refused. Held, 
error. The third voyage was by the provisions of the 
charterparty abandoned. An event happened without 
fault of the charterer and against his wish which pre- 
vented the vessel proceeding to New York on or be- 
fore June 1. But this could not affect his right to dis- 
tribute the 105 lay days at his option between the two 
voyages made. He had used 72 on the first and 20 on 
the second, leaving 13 unused, and until all were con- 
sumed and an unwarranted delay had occurred, there 
could be no liability. The court charged, that the 
sugars were delivered to defendants, and although 
they had no interest in them, but were mere agents or 
factors, they were still liable for the freight, by reason 
of acceptance and direction of the delivery of the 
same. Held, error. The question should have been 
left to the jury whether delivery and acceptance was 
upon an agreement to pay freight, the charterparty 
containing an express promise on the part of the ship- 
per to pay it. An assignee of a bill of lading is not 
liable upon an implied promise to pay freight, where 
the charterparty imposes that obligation on the char- 
terer. Moorsom v. Kymer, 2 M. & 8S. 303; Trask v. 
Duvall, 4 Wash. C. C. R.181. The master has a lien 
for his freight, but no action for freight against an as-~ 
signee of a bill of lading who is mere agent or factor 
of the shipper and owner named therein. Barker v. 
Havens, 17 Johns. 234; Sanders v. Van Zeller, 4 Ad. & 
El. (N. 8.) 260, 294; Maclachlan’s Law of Merchant 
Shipping (2d ed.), 466; Davis v. Pattison, 24 N. Y. 321. 
As against any claim for freight the defendants could 
recoup damages arising from the breach by the master 
or owner of any provision of the charterparty or bill 
of lading, Westlake v. De Graw, 25 Wend. 669; Whit- 
beck v. Skinner, 7 Hill, 53; Batterman v. Pierce, 3 id. 
173; Rowley v. Woodruff, 2 Lans. 419; Ogden v. Cod- 
dington, 9 E. D. Smith, 317; Hinsdell v. Weed, 5 Den. 
172; Boggs v. Martin, 13 B. Monr. 239. The liability 
of defendants depends on the charterparty as well as 
the bill of lading. An agent, sued on a claim for 
which he has made himself liable, can recoup any 
claim which his principal would have arising out of 
the contract on which the agent's liability is founded, 
but not a claim of the principal arising out of another 
contract. The extraordinary loss by waste and leak- 
age of the sugar should have been allowed as an item 
of damage, unless it occurred by act of God or public 
enemies, or something provided for in the charter- 
party, and the burden of showing this was on plaintiff. 
For loss by waste or leakage during the detention by 
the master’s fault, the owners were liable. But it was 
not shown, and the charge that if the detention could 
be fairly attributed to the master’s violation of the 
revenue laws, the defendants would be entitled to 
the damages claimed, did not go far enough, because, 
as to that part of the sugar, there was an entire fail- 
ure to deliver In reply to the claim for recoupment, 
the plaintiff introduced evidence showing a rise in the 
market price of sugar during the detention, and the 
court declined to charge, in accordance with defend- 
ants’ request, that the plaintiff was not entitled to any 
abatement of defendants’ claim for recoupment on 
account thereof. Held, error. The defendants were 
entitled to the cargo except as diminished by natural 
causes. Under this instruction the jury may have 
found a loss by reason of detention, by the master’s 
fault, but that in the meantime the balance had so 
risen as to make it up. Such a rule cannot be allowed. 
The defendants were also entitled to an allowance for 
the loss incurred by the shipper, their consignor, in 
consequence of the seizure of the shooks, if it was oc- 
casioned by the master’s fault. Parsons v. Ogden, 4 
Blatchf. 99; Code, § 152; The Griffin, 4 Blatchf. 203, 
affirmed Howland v. Greenway, 22 How. 491; Redfield 





on Carriers, 247. Judgment reversed and new trial. 
Elwell v. Skiddy. Opinion by Danforth, J. 
[Decided May 20, 1879.] 

CRIMINAL LAW — DISTINCTION BETWEEN LARCENY 
AND FALSE PRETENSES .—Indictment for larceny. The 
court charged that if the prisoner, previous to the ship- 
ment of the malt in question, with fraudulent design 
to obtain the same and defraud Schelly, the owner, of 
the same, falsely and knowingly represented to him 
that there was a demand in New York city for malt at 
$1.60 and $1.65 per bushel, and the owner relying 
thereon forwarded the malt to him with the under- 
standing that he was to sell it for his account for not 
less than that price, and that the prisoner with intent 
to cheat him, and not to account therefor, received 
and converted the same to his own use, he was guilty 
of larceny, whether he afterward sold the goods or not. 
The prisoner’s counsel excepted, and asked a direction 
that if the jury find that Schelly sent the property to 
Zink, intending that he should sell and give title to the 
same, Zink must be acquitted, even although he did not 
intend to account for the proceeds, and also if they find 
that Schelly gave credit to Zink for the property in con- 
sequence of his representations, they must acquit, al- 
though these representations were designedly false and 
fraudulent, and made with intent not to pay for the 
goods, but to defraud him thereof. The court refused. 
The meaning of these requests was made apparent by 
other requests, and “ giving credit,’’ was equivalent to 
“trusting ’’ Zink to sell and account for the proceeds. 
The court charged that if the malt was sold to Zink he 
must be acquitted, although his representations and 
design were false and fraudulent. Held, that the court 
erred in refusing the requests, the evidence showing 
that Schelly invested Zink with proper title by bills of 
sale and lading, and enabled him to confer title on pur- 
chasers without consultation with him, and Zink not 
being privy to the form of the evidences of title. 
Schelly voluntarily parted with possession, and by 
vesting title in Zink, although for the purposes of sale, 
parted with constructive possession. The distinction 
between larceny and false pretenses is still maintained 
in this State, and is founded on the owner’s intention 
to part with the property. If the prisoner could con- 
fer good title, his offense is not larceny, because in the 
case of goods and chattels title to property obtained 
by larceny cannot be conferred. Bassett v. Spofford, 
45 N. Y. 388. If property is obtained by fraud, the 
wrong-doer can confer good title. Benj. on Sales, 353; 
Root v. French, 13 Wend. 570. Zink also obtained a 
special property in the malt by the payment of freight 
on it, imposed on him by Schelly in the bill of lading. 
Wilson v. State, 1 Port. 118. Schelly had neither pos- 
session nor right of possession, and he could confer no 
title without Zink’s assent. Marine Bank v. Fiske, 71 
N. Y. 353. That he was led to part with his rights by 
fraud does not change the offense from false pretenses 
tolarceny. Powell v. Hyland, 6 Ex. 70; Rex v. Adams, 
Russ. & Ryan’s C. C. 225; Regina v. Thompson, Leigh & 
Case’s C. C. 233; Regina v. Cook, L. R.,1 C. C. 295. The 
error consisted in holding that Zink had only the cus- 
tody of the property for the particular purpose, and 
that Schelly could have retaken it at any time from 
his possession, whereas Zink could confer title and 
had a special property for his advances. Lickbarrowv. 
Mason, 6 East, 22. Until disaffirmance by Schelly the 
title and property passed to him. Bassett v. Spofford, 
45 N. Y. 388. There can be no larceny where there is 
no trespass. People v. Call, 1 Den. 123; and there 
can be no trespass where there is consent to the taking. 
2 Bishop's Crim. Law, § 817; Regina v. Barnes, 5 Den- 
nison’s C. C. 59; S. C., 1 Eng. L. & Eq. 579; Ross v. 
People, 5 Hill, 294; Mowrey v. Walsh, 8 Cow. 238; 
People v. McDonald, 43 N.Y. 61. Hildebrand v. Peo- 
ple, 1 Hun, 19; Weyman v. People, 4 id. 511; Loomis 
v. People, 67 N. Y. 322; Smith v. People, 53 id. 111, 
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distinguished on the ground that there was no inten- 
tion to part with possession or property. Conviction 
reversed and new trial granted. Zink v. People. Opin- 
ion by Danforth, J. 

(Decided April 22, 1879.] 


NUISANCE — JOINT LIABILITY FOR INDEPENDENT 
SEVERAL INJURIES.—In an action of nuisance for the 
discharge of sewerage from the premises of defendant 
and other owners of lots into a stream, the defendant 
cannot be made liable for all the damage which he sus- 
tained, the owners not acting jointly orinconcert with 
him. The defendant’s act being several cannot be 
made joint because of the consequence which fol- 
lowed in connection with others who had done a sim- 
ilar act. The difficulty of separating the injury fur- 
nishes no reason why one should be made liable for the 
acts of others acting independently of him. Otherwise 
the one who did the least injury might be made liable 
for more than his proper proportion, without any 
power to enforce contribution. Barrett v. Third Av. 
R. R. Co., 45 N. Y. 628; Webster v. Hudson R. R. R. 
Co., 38 id. 160; Sheridan v. B. & N. R. R. Co., 36 id. 39; 
Chapman v. N. H. R.R. Co., 19 id. 341; Colegrove v. N. 
Y.&H.&N. Y.& N. H.R. R. Co., 20 id. 592; Creed 
v. Hartman, 29 id. 591, distinguished on the ground 
that in these cases the injury complained of was per- 
sonal, direct, and the result of concurrent negligence 
at the same moment of several wrong-doers. Slater v. 
Mersereau, 64 id. 138, distinguished. The text of 
Wood on Nuisances, §$§ 821, 822, to the contrary is 
not sustained by the citations. Duke of Buccleugh v. 
Coman, 5 Macph. 214, was a bill iu equity to prevent 
the pollution of a stream by several. Crosby v. Light- 
owler, 3 L. R. Eq. 279, was similar, and did not involve 
the question of liability for injuries committed by 
others. Thorpe v. Brumfitt, 8 L. R. Ch. App. 650, was 
a bill for an injunction to restrain an obstruction of a 
road by several. McAuley v. Roberts, 13 Grant’s Ch. 
(U. C.) 565; Chenango Bridge Co. v. Lewis, 63 Barb. 
111, also distinguished. See Wallace v. Drew, 69 Barb. 
413; Williams v. Sheldon, 10 Wend. 654; Guille v. 
Swan, 19 Johns. 381; Wood v. Sutcliffe, 8 Eng. L. & 
Kq. 217; Little Schuylkill Nav. R. R. & Coal Co. v. 
Richards, 57 Penn. St. 142; Seeley v. Alden, 61 id. 302; 
Bard v. Yohn, 26 id. 482. The court charged that the 
rental value of the premises was the true test of the 
amount of injury. This would be correct in the case 
of premises usually let where the action is brought by 
the landlord. Francis v. Schoelkopf, 53 N. Y. 152. But 
whether a tenant or occupant may have an action for 
special damage beyond the rental value, it is not neces- 
sary to decide, for the question was not distinctly 
raised by any offer of evidence. The plaintiff's offer to 
prove that she was prevented by the nuisance from 
taking the premises for another year, after having 
fitted them up for boarders, was ineffectual, not being 
accompanied by an offer to show any right to a re- 
newal of the lease. The question put to a witness, 
whether he had a contract to board with the plaintiff 
any length of time, was properly excluded, as tending to 
show merely remote and speculative profits. Judgment 
affirmed. Chipmanv. Palmer. Opinion by Miller, J. 
(Decided April 8, 1879.] 


NEW YORK COMMON PLEAS ABSTRACT. 


GENERAL TERM, JUNE, 1879. 


FOREIGN CORPORATION—JURISDICTION—CONTRIBU- 
TORY NEGLIGENCE.—This action was commenced in 
the New York Marine Court against the defendant, a 
foreign corporation organized under the law of Penn- 
sylvania. The contract of freight was that a certain 





boat should carry 250 tons of coal for the defendant. 
She was overloaded and sunk in consequence and this 
action was commenced by the plaintiff as the owner of 
the boat to recover damages for the loss under the cir- 
cumstances. The original complaint was founded 
upon a contract appearing to have been made in New 
Jersey. An amendment was allowed upon the trial 
incorporating in it the contract made in New York 
city. A verdict was given for plaintiff. Held, that the 
judgment could not have been sustained upon the 
former contract because the Marine Court would have 
been without jurisdiction. It would also be without 
jurisdiction if it was regarded as an ex delicto action. 
That it is an action on contract. 42.N. Y. 83; 16 Hun, 
248. That the jurisdiction of the Marine Court can 
only be maintained upon the theory that. the suit is 
upon contract made with the defendant in New York 
city. That from the evidence whatever negligence 
may be claimed was at least mutual as to the parties to 
the record and the captain of the boat. That the de- 
fendant is thereby relieved from liability. Judgment 
reversed and new trial ordered. Kelly v. The Lehigh 
Valley Coal Co. Opinion by Beach, J.; Larremore, J., 
concurred. 

JURISDICTION WAIVED— REFEREE’S REPORT — OUT- 
SIDE OF IssuES.— The defendant was sued in the City 
Court of Brooklyn and a judgment was obtained 
against him on atrial before a referee. A transcript 
of the judgment was filed in the office of the clerk of 
the city and county of New York and after execution 
proceedings supplementary to execution were insti- 
tuted in the Court of Common Pleas for the city and 
county of New York. The defendant objected to the 
proceedings in the latter court and moved to set them 
aside on the grounds that the City Court of Brooklyn 
had no jurisdiction to render the judgment because 
the defendant was not served with process within the 
city of Brooklyn and that the referee’s report ‘was 
outside the issues referred. The motion was denied 
on appeal. Held, that the qiestion of jurisdiction was 
waived by the unqualified appearance in the action by 
the defendant who verified the answer and the affida- 
vit of merits and was a witness on the trial. That the 
other objection to referee’s report could only be taken 
by appeal in the court where the judgment was ob- 
tained, it being apparent here from the record that the 
judgment is unappealed from and unreversed, the or- 
der must be affirmed. Diossy v. West. Opinion by 
Beach, J.; Larremore and Van Brunt, JJ., concur- 
red. 


NEGLIGENCE—WHO IS LIABLE FOR.—The business of 
defendant was keeping docks for lifting vessels out of 
the water for repair. One Williams, a carpenter, hireda 
dock from defendant to raise and repair a certain vessel. 
The staging necessary for repairing her was built by 
the direction of Williams and by men under his em- 
ploy. The planks for the staging were furnished by 
the defendant. The plaintiff, with others, was em- 
ployed by Williams to make the repairs to the vessel; 
while using the staging the plaintiff fell through it by 
reason of the breaking of the plank upon which he 
was standing. For this injury the plaintiff obtained 
a judgment against the defendant. Held, that the de- 
fendant was not liable in this case; that there was no 
representation or warranty by the defendant that all 
the planks were fit for use and the defendant cannot 
be held accountable for a defect which the plaintiff or 
his employer failed to discover; that no agent or em- 
ployee of the defendant had any supervision over or 
direction of the work; that Williams and his men had 
the right to accept or reject any plank unsuitable 
for the purpose. Judgment reversed, new trial 
granted. Mulcahy v. The New York Floating Dry Dock 
Co. Opinion by Larremore, J.; Van Hoesen and Van 
Brunt, JJ., concurred. 
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VIRGINIA COURT OF APPEALS ABSTRACT.* 

DIVORCE—PLEADINGS AND EVIDENCE—DESERTION— 
CRUELTY — ALIMONY — CUSTODY OF CHILDREN. — In 
suits for divorce the pleadings and rules of evidence 
are the same as in other suits in equity, except that the 
bill shall not be taken for confessed, and the cause 
must be heard independent of the admissions of either 
party on the pleadings. But where the answer is re- 
sponsive to the allegations of the bill, the defendant is 
entitled to the benefit of it, as in other cases in equity. 
Although the fact that a married man is seen to enter 
a house of ill-fame is strong evidence of the crime of 
adultery, yet it is not of itself conclusive, and the act 
is open to explanation; and it was satisfactorily ex- 
plained in this case. Desertion is a breach of matri- 
monial duty, and is composed, first, of the breaking off 
of the matrimonial cohabitation; and, secondly, an in- 
tent to desert in the mind of the offender. Both must 
combine to make the desertion complete. A mere 
separation by mutual consent is not desertion by either 
party. The cruelty that authorizes a divorce is any 
thing that tends to bodily harm, and that thus renders 
cohabitation unsafe; or, as expressed in the older de- 
cisions, that involves danger of life, limb or health. 
There may be casesin which the husband, without 
violence, actual or threatened, may make the marriage 
state impossible to be endured. There may be angry 
words, coarse and abusive language, humiliating insults, 
and annoyances in all the forms that malice can sug- 
gest, which may as effectually endanger life or health, 
as personal violence, and which therefore would afford 
grounds for relief by the court; but what merely 
wounds the feelings, without being accompanied by 
bodily injury or actual menace, does not amount to 
legal cruelty. The father is the legal custodian of the 
minor children, and they will not be taken from his 
custody without the strongest reasons therefor; and 
this right is not affected by the voluntary separation 
of-the parties. Ifthe application by the wife for di- 
vorce is refused, if the court is satisfied that she is the 
chief obstacle in the way of a reconciliation, and that 
the husband is, under all the circumstances, entitled 
to the custody of the child, it is impossible to impose 
terms upon him and to say he shall be compelled to 
have the child, under the decree of the court, at par- 
ticular places and times, to gratify the wishes and feel- 
ings of the mother. It may be there are cases in which 
the court might refuse a divorce, and yet allow ali- 
mony to the wife. But if the husband is willing to be 
reconciled to the wife upon terms she can properly ac- 
cept, if he has not abandoned her, if his conduct has 
not been such as to justify her separating from him, 
she is not entitled to alimony. Latham v. Latham. 
Opinion by Staples, J. 

LIFE INSURANCE—ACTION TO RECOVER PREMIUMS.— 
C. takes out a policy of insurance on his life for the 
benefit of his wife. The insurance company fails in 
the life-time of C. C. may sue in his own name to re- 
cover the premiums he has paid. Universal Life Ins. 
Co. v. Cogbill. Opinion by Christian, J. 


SURETY — DISCHARGE OF, BY LACHES OF OBLIGEE 
— FAILURE TO INFORM SURETY OF DEFAULT OF PRIN- 
c1paAL.—1. K., as general freight and ticket agent of 
the R. & P. R. R. Co., gave a bond with sureties. The 
rule of the company was that he should settle monthly ; 
and though there was no rule on the subject, it was 
expected that freight and tickets should be paid for in 
cash. K. seems to have given credit at his own risk to 
such persons as he chose, for the freight, and this was 
known by the president, who remonstrated with him 
for doing it. He did not settle his accounts promptly, 





* To appear in 30 Grattan. 








and the deficit grew for eighteen months, when he 
was dismissed. There was no fraudulent concealment 
of these facts by the officers of the company, though 
the sureties of K. were not informed of them. Held, 
1. The sureties are not released from their liability for 
the default of K., by the knowledge of the officers of 
the company that he gave credit for the freight deliy- 
ered. And if there had been a rule that freight should 
be paid for in cash, and that rule had been changed 
after the execution of the bond, that would not have 
released the sureties. 2. There having been no fraud- 
ulent concealment of the fact that K. did not settle 
promptly, the failure to inform his sureties of the fact 
did not relieve them from their liability for the default 
of K. 3. The rules and regulations of a corporation 
made for the government of the conduct of its officers, 
do not become terms and conditions of the bond of its 
officers unless such an intention is expressed on the 
face of the bond. Richmond & Petersburg R. R. Co. 
v. Kasey. Opinion by Moncure, J. 


RECENT ENGLISH DECISIONS. 


CHILDREN —CUSTODY— THE MOTHER A ROMAN 
CATHOLIC AND THE FATHER A PROTESTANT.— Al- 
though the wife may bave obtained a decree of judi- 
cial separation, the court will not give her the custody 
of the children if she intends to bring them up in a 
religion different from that of the father, and different 
from that in which they have been educated during 
the cohabitation of their parents. A husband and 
wife having been Roman Catholics, the husband af- 
terward became Protestant, and placed the children at 
a Protestant school. The wife filed a petition for judi- 
cial separation, but withdrew it and returned to live 
with her husband on his promise that the children 
should be educated as Roman Catholics. He broke 
the promise and she subsequently filed another peti- 
tion and obtained a judicial separation. Upon an ap- 
plication by the wife for custody of the children that 
they might be educated as Roman Catholics, the court 
rejected the application, and gave the custody toa 
third person, with full access by both parents. D’Al- 
ton v. D’ Alton, 4 P. D. 87. 

DAMAGES — COLLISION — INEVITABLE ACCIDENT—NO 
LIGHT — NEGLECT OF RULE— COSTS OF SUCCESSFUL AP- 
PEAL.—An action for damages by collision in the 
Thames was brought by the owners of a barge against 
the owners of asteamer. The steamer had been obliged 
to alter her course in order to avoid another barge, and 
the barge with which the collision took place was last 
of three in tow of a tug and did not carry a light as 
directed by the rules of the Thames Conservancy; 
but there was no evidence that the want of a light 
contributed to the collision. Held, reversing the de- 
cision of the Admiralty Court, that the steamer was not 
to blame, and that she might have acted differently if 
the barge had carried a light. The action was dis- 
missed without costs, but, semble, that in successful 
admiralty appeals the appellants will have the costs of 
the appeal. The Swansea v. The Condor, 4(C. A.) P. 
D. 115. 

EVIDENCE — COMMUNICATION BETWEEN ATTORNEY 
AND CLIENT—PRIVILEGE—DIVORCE.—On the Queen's 
Proctor’s intervention alleging the adultery of the 
petitioner, counsel on behalf of the Queen’s Proctor 
proposed to ask the petitioner whether he bad not con- 
fessed to his solicitor on a former trial that he had 
been guilty of a matrimonial offense. Held, that the 
communication was privileged, and that, therefore, the 
question was inadmissible. Branford v. Branford, 4 
P. D. 72. 

JURISDICTION —SALVAGE— NATIONAL VESSEL OF 
WAR COMMISSIONED BY GOVERNMENT OF FOREIGN 
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STATE.—A vessel of war commissioned by the govern- 
ment of a foreign State, and engaged in the national 
service of her government, was stranded on the coast 
of England. She had acargo of machinery on board 
her, alleged to belong to private individuals, of which 
her government had for public purposes charged 1tself 
with the care and protection. Important and effivient 
salvage services were rendered to the ship and her 
cargo. A suit was instituted on behalf of certain of 
the salvors against the ship and her cargo. The court 
refused to order a warrant to issue for the arrest of the 
ship or cargo, and held it had no jurisdiction to enter- 
tain the suit. The Constitution, 4 P. D. 39. 


NEGLIGENCE—ANCIENT NAVIGABLE RIVER—ACTION 
AGAINST CONSERVATORS—PUBLIC PURPOSES—CONSER- 
VATORS OF RIVER NOT LIABLE FOR OBSTRUCTION TO 
NAVIGATION.—The defendants were an unpaid body of 
trustees created by statute conservators of the Lee, an 
ancient navigable river, and were ‘‘authorized and em- 
powered from time to time at their discretion to 
cleanse, scour, deepen, enlarge or straighten the chan- 
nel or course of the said river, and also to set out, open, 
make and maintain” certain new cuts or canals there- 
inafter specified, to communicate with the river and 
to be used for the navigation, ‘‘and also to remove all 
obstructions and impediments whatsoever to the said 
navigation.’’ The defendants were also by statute em- 
powered to levy rates or tolls for the use of certain 
locks and artificial cuts, but were expressly forbidden 
to receive any toll in respect of such part of the navi- 
gation as was between Bow creek and Old Ford lock, 
which part of the navigation was an ancient highway, 
and was by statute declared to be forever free from 
toll. The plaintiffs’ barge, while navigating a part of 
the river between Bow creek and Old Ford lock, struck 
upon one of several submerged piles and was injured. 
The plaintiffs having brought an action for damages, 
the jury found that the piles were dangerous; that the 
defendants ought to have been aware of the danger, 
and had neglected their duty. Held, by Pollock, B., 
that theaction could not be maintained, since the de- 
fendants were unpaid trustees appointed for public 
purposes in aid of the common-law right of navigat- 
ing an ancient highway, and the duty of removing ob- 
structions imposed by the statute was discretionary 
and not compulsory. Forbes v. Lee Conservancy Board, 
4 Ex. D. 116. 


MARRIAGE— IRREGULAR MARRIAGE IN SCOTLAND — 
TWENTY-ONE DAYS’ RESIDENCE IN SCOTLAND — MODE 
OF COMPUTATION.—Two persons domiciled in England 
arrived in Scotland about 4 A. M. of the 1st of July, 
1870, remained there until the 21st following, and be- 
tween 11 and 12 A. M. of that day contracted a mar- 
riage by declaration before a registrar. Held, that 
they had not lived in Scotland for twenty-one days 
next preceding the marriage, and that, therefore, it 
was invalid. Lawford v. Davies, 4 P. D. 61. 


Oe 
NEW BOOKS AND NEW EDITIONS. 


WHARTON’s LAW OF EVIDENCE. 

A Commentary on the Law of Evidence in Civil Issues. By 
Francis Wharton, LL.D., Author of Treatises on Conflict 
of Laws, Medical Jurisprudence, Negligence, Agency, 
and Criminal Law. In two volumes. Second Edition. 
Philadelphia: Kay and Brother, 1879. Pp. xiii, 781, 
730. 


F the first edition of this important work we spoke 
pretty fully on its publication. That a second 
edition should be called for in two years speaks well 
for its merits. We have looked over the present issue 
with some care, and are convinced that it is the most 
readable work on Evidence ,ever published. It is so 
thoroughly interesting that we should suppose it 








would prove attractive even to intelligent laymen as 
matter of recreation. The author has the advantage 
of having been preceded by great writers on this sub- 
ject: Starkie, the finest of writers in matters of style; 
Phillips; Greenleaf, whose work will after all never be 
superseded; and Best, whose treatise is disfigured by 
an excess of metaphysics. Dr. Wharton contrives to 
be lively. Thus he tells us of Chief Justice Marshall’s 
dying words, and gives us copious quotations from the 
Tichborne case; indeed, his notes are stuffed with in - 
teresting and not irrelevant matters of this sort. His 
chapter on Inspection is a noticeable example of this. 
Perhaps we can convey no stronger impression of our 
estimate of the work in this regard than to assure our 
readers that we propose to read the entire treatise, 
even if we sit up nights. We really know no reason 
why a law-book should not be made interesting, if 
possible, and that it is possible, in the domain of Evi- 
dence, Dr. Wharton has demonstrated. The “‘Coun- 
try Parson”’ says the most essential feature of a good 
sermon is that it shall be interesting, and shall keep 
hearers awake. A student will always remember a 
principle if it is enforced by an interesting or amusing 
illustration. The profession therefore should thank 
Dr. Wharton for this performance. We could not ex- 
pect that he would create or originate any thing new 
in a field which has been occupied by such predeces- 
sors, but he has achieved something valuable and char- 
acteristic, and we give his book a hearty reception on 
that account. At the same time it must not be forgot- 
ten that the work contains much new treatment meces- 
sitated by the modern admission of parties as wit- 
nesses, and the modern relaxations on variance, 
relevancy and presumptions. In these respects the 
treatise is exhaustive, methodical and intelligent. We 
regard the work, for the American student, as indis- 
pensable, as much superior to Best’s, and with Green- 
leaf’s, as constituting a complete view of this most 
important and most interesting branch of the law. The 
work is most elegantly printed. 


JONES ON MORTGAGES. 

A Treatise on the Law of Mortgages of Real Property. By 
Leonard A. Jones, Author also of a Treatise on Rail- 
road Securities. In two Volumes. Second Edition. 
Boston: Houghton, Osgood and Company, 1879. Pp. 
cv, 717, viii, 810. 

The first edition of this work was issued barely a 
year ago, and we then spoke of it in terms of praise, 
The present edition has been revised and enlarged by 
150 pages, with above 1,000 new cases. Among the 
additions is a synopsis of the mechanics’ lien laws so 
far as they affect mortgage priority, and the chapter 
on the liability of purchasers assuming mortgages has 
been considerably expanded. Considering its modern- 
ness, its exhaustiveness, and the extraordinary number 
of its citations, we cannot doubt that it is unrivaled in 
a department in which comparatively little has been 
done by others. The work is printed in the unap- 
proachable style of the Riverside press, as also is Dr. 
Wharton’s. 


LXII InpIANA REPORTS. 


Reports of Cases Argued and Determined in the Supreme 
Court of Judicature of the State of Indiana, with 
Tables of the Cases Reported and Cases Cited, and an 
Index. By Augustus N. Martin, Official Reporter. Vol. 
LXII. Containing the cases decided at the May Term, 
1878, not reported in Vol. LX and Vol. LXI, and cases 
decided at November Term, 1878. Indianapolis: 1879. 
Pp. xii, 652. 

This volume is issued with commendable prompit- 
ness and contains a considerable number of cases, few 
of which are of very general importance. We note the 
following: Love v. Hoss, p. 255.—A real estate broker, 
who for a specified compensation agrees with the owner 
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of a tract of land to negotiate a sale of the same fora 
particular price, is liable to his principal, without de- 
mand, for any excess received by him in the sale and 
concealed by him from his principal. Bowen v. Sulli- 
van, p. 281.—An employee in a paper manufactory, 
while engaged in assorting a bale of old papers pur- 
chased by the proprietor for manufacture, found cer- 
tain lost genuine bank bills, inclosed in a clean, un- 
marked and undirected envelope, which had formed 
part of such bale, and to ascertain whether they were 
genuine, delivered them to the proprietor, upon his 
promise to return them, whereupon he retained them, 
notwithstanding the demand of the finder, who insti- 
tuted an action for their value. Held, that the plaintiff 
was entitled to recover. Kent v. Town of Kentland, p. 
291.—A statute authorizing a town to assess and collect 
a tax for the payment of a debt contracted by such 
town in constructing a school building, against the 
property of persons who, residing and having their 
property outside of such town, have, whether trans- 
ferred or not, sent their children to a school taught in 
such building, is constitutional. Catlett v. Trustees of 
the M. E. Church of Sweetser Station, p. 365.— A sub- 
scription to a church on Sunday is void and a sub- 
sequent acknowledgment and promise to pay it, with- 
out any consideration, is not a binding ratification. 
Hausmann v. Nye, p. 485.—A contract of sale of goods, 
void by the statute of frauds, is not made valid by the 
delivery of part of the goods to a common carrier 
without the vendee’s assent, for delivery to the vendee. 
State v. Sanders, p. 562.—The investment of the ward’s 
money by a guardian in his own business, for his own 
benefit, is a conversion, for which his sureties become 
immediately liable on his bond, and from which they 
are not relieved by his continued solvency and 
his subsequently executing a new bond with other 
sureties. In an action in Indiana for intoxicating 
liquors sold and delivered by the plaintiff, a resident of 
Wisconsin, to the defendant, a resident of Iowa, pur- 
suant to a verbal order given in Iowa, an answer that 
such sale was in violation of the Iowa liquor law is 
good; and areply that such sale was also in violation 
of the lowa statute of frauds, but that the plaintiff 
had avoided the effect of both statutes by delivering 
the goods to a carrier in Wisconsin, agreed on by the 
parties at the time of the contract, is insufficient. The 
judges in this State have a bad habit of making long 
and detailed statements of pleadings and quotations 
from testimony in their opinions. 





LVII ALABAMA REPORTS. 

Reports of Cases Argued and Determined in the Supreme 
Court of Alabama, during December Term, 1876, and 
part of December Term, 1877. By Thomas G. Jones, 
State Reporter. Vol. LVII. Montgomery : Joel White, 
1879. Pp. vii, 699. 

These reports are further in arrears than they ought 
to be, but they are among the best in this country, as 
to editing, the interest of the cases, and the learning 
and usefulness of the opinions. The present volume 
is an unusually dull one for Alabama. We note the 
following: Williamson v. Harris, p. 40.—The term 
“personal property,” in a statute of exemption from 
execution, allowing the selection by the debtor of such 
property to the amount of $1,000, includes money. 
Mayor of Mobile v. Baldwin, p. 61.—A ferry-boat ply- 
ing daily between the eastern shore of Mobile Bay and 
the city of Mobile, in the transportation of freight 
and passengers, and returning every night to the east- 
ern shore, where the owner resides, and from which it 
commences its trips, is not taxable in Mobile, although 
registered in the custom-house there, the owner being 
iv that collection district but another county. Myer 
v. Hobbs, p. 175.—The right to lateral support in soil is 
limited to “the soil in its natural state without erec- 








tions; but a person is liable to an adjoining land-owner 
for injury té his estate through a negligent or unskill- 
ful excavation on his own land. City Council of Eufala 
v. Hickman, p. 338.—Mandamus will lie to compel a 
municipal corporation to levy a tax to pay its bonded 
indebtedness. Toomer v. Rutland, p. 379.—Where a 
creditor holding commercial paper for a debt volun- 
tarily alters it to the prejudice of the debtor, the 
paper is not only rendered void, but he cannot fall 
back on the original contract. 
—_— - > - ——_——_ 
NOTES. 

i publishers of “The American Decisions” an- 

nounce that they have secured the services of Mr. 
A, ©, Freeman, editor of that series. Mr. Freeman is 
the author of several legal works of unusual merit, and 
will, we doubt not, continue the series with the same 
ability and discrimination that have hitherto charac- 
terized it under the management of the late Mr. 
Proffat. —— It is said that The American Law Review 
will be issued monthly after the first of January next. 

American law books, like the English Empire, 
have a dominion so wide that the sun never sets on 
them. In arecent number of The North China Herald 
we notice several citations of the ‘‘American Reports” 
in an important case before the Consular Court at 
Shanghai; while in The Celestial Empire, published in 
Shanghai, is given an argument before the same court 
in June, wherein are cited, besides the same reports, 
several of the reports of this State and a number of 
American text books. 





Definitions of legal terms and expressions are of the 
greatest, utility when they have the sanction of the 
Superior Courts. Mr. Justice Fry has in Re West of 
England and South Wales District Bank, Ex parte Date 
and Co. (40 L. T. [N. 8.] 712), given a definition of the 
expression ‘fiduciary relationship,’’ which is worthy 
of some notice. ‘* What is a fiduciary relationship?” 
asked his Lordship. “It is this,’’ he went on to say: 
“It is one in respect of which, if a wrong arise, the 
same remedy exists against the doer, on behalf of the 
plaintiff, as would exist against a trustee on behalf of 
the cestui que trust.” In the case itself, a banking firm 
at S. sent to a bank at C. certain average orders for 
collection at C., and payment of the proceeds over to 
bankers in London, who were London agents for both 
parties. The bank at C. collected some of the orders, 
and received a check for one of them, and cash for the 
remainder of them, except two which were returned 
uncashed. They then paid the cash into the till with 
other moneys, and, stopping payment, went into liqui- 
dation. The question for the court was, whether the 
check or cash could be followed by the firm at S., on 
the ground that it was their specific property resulting 
from the special agency. On behalf of the official 
liquidator, it was admitted that the check might be 
followed as being the property of the banking firm at 
S., but that the cash formed part of the assets in the 
winding up. The question really was, whether money 
could, under the circumstances, be followed, i. e., when 
it was not ear-marked. Some remarks of Lord Justice 
Knight Bruce in Pennell v. Deffell, 21 L.T. Rep. (N. 8.) 
54, certainly favor this view, being to the effect that 
the right to follow is the same whether the trust found 
is kept separate or has been mingled. ‘ Not in either 
case, as I conceive,’’ said the Lord Justice, ‘* could the 
blending together of the trust moneys, however con- 
fusedly, be of any moment as between the various 
cestuis que trust on the one hand, and the executors 
representing the general creditors on the other.”’ This 
view of the law, however commendable it may appear, 
was not followed, for the sufficient reason that it is 
opposed to a long line of authorities.—Law Times. 
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CURRENT TOPICS. 


HE annual meeting of the American Bar Asso- 
ciation came off at Saratoga according to pro- 
gramme. In another column we present a lively, 
and we have no reason to doubt, a fair account of 
its second day’s proceedings. We have before set 
down our opinion that the theory of its organization 
is fatally mistaken, and that its membership should 
be composed of members of the different State so- 
cieties. No one man, clique, or State, can set on 
foot a healthy national association. The result of 
the late meeting shows at least that the present 
scheme does not inspire interest or confidence. 
Thirty-eight States, containing fifty millions of in- 
habitants and forty thousand lawyers, have sent to 
this convention, in the height of summer and of 
vacation, at the most attractive watering place in 
the country, not as many attendants, we venture to 
say, as the association numbers in officers, and hardly 
more than attended our own State association in 
this city last November. This is certainly a poor 
showing. There ought to have been several hun- 
dred lawyers present, and with proper management 
there could have been. At least all those in the 
town might have been induced to come in. We are 
glad to learn the interesting and instructive charac- 
ter of the exercises, but it must have been dull busi- 
ness for those gentlemen who bestowed so much 
time and thought on the subjects of discussion to 
speak to a hundred listeners, and then to have their 
excellent essays consigned to the dull and late ob- 
livion of the official report of proceedings, in which 
they will never be read. The idea of the associa- 
tion is good; it is eminently desirable to draw to- 
gether annually the representative men of the pro- 
fession, to inspire a feeling of brotherhood and take 
measures for the effecting of many necessary and 
practical reforms. There is no reason why such an 
organization should not be successful and useful, 
and such an organization would have our best wishes 
and heartiest support. The scheme and the opera- 
tion of the present organization can excite no 
stronger feeling than one of mere tolerance, and a 
belief that at least it will do no hurt. 


We are indebted to the courtesy of Hon. james 
0. Broadhead, president of the American Bar Asso- 
ciation during the past year, for a copy of his ad- 
dress delivered on the assembling of the late con- 
vention of that association at Saratoga. It contains 
an interesting review of legal changes and modifi- 
cations during the year, and our readers will find it 
profitable in many senses. Weare assured by Mr. 
Child that we shall soon have for publication a copy 
of his paper read before the association, on Shifting 
Uses from the Standpoint of the Nineteenth Cen- 
tury. 


Vor. 20.— No. 9. 





It is well to have a legal definition of the term 
‘‘rainy day,” and Judge Deady has furnished it in 
the case of Balfour v. Wilkins, in the Federal Dis- 
trict Court for Oregon, a report of which we find in 
the Pacific Coast Law Journal. The phrase was used 
in a charter-party, providing that the charterers 
should have 30 working days, not counting ‘ rainy 
days,” in which to load. It was claimed that the 
expression covered any day on which any rain fell, 
but the court held that colloquially it means a day on 
which at least a moderate rain-fall occurs during the 
greater portion of the time, and that this meaning 
should be attached tothe phrase in the contract, 
the intention being to except only those days on 
which the rain-fall was sufficient to prevent the load- 
ing of the vessel with safety and convenience. The 
court say that we may as well say that a few min- 
utes of sunshine make a fair day, as that a shower 
makes a rainy day; that the phrase must be con- 
strued with reference to the subject and circum- 
stances, for ‘‘to say simply that a day is a rainy 
one, is almost as vague an expression as that a thing 
is as big as a piece of chalk, or as long as a string.” 
In explanation of the phrase, evidence was also held 
admissible to show the usage of the port to load the 
cargo in question on days on which rain fell, unless 
the fall was heavy, continuous, and accompanied by 
wind. 


In Flansburg v. Basin, 3 Bradwell, 531, our read- 
ers will find a good current topic for dog-days. The 
substance of the decision is that in an action to re- 
cover for a dog bite it is not necessary to prove that 
the dog had a customary inclination to bite, but it 
is sufficient if he has evinced it on rare occasions to 
the owner’s knowledge. The appellant was riding 
home at night from a debate at the school-house on 
horseback, when the defendant’s dogs came out 
from the owner’s house and one of them bit the ap- 


‘pellant’s horse, which thereupon threw him and 


broke his leg. From the opinion we have difficulty 
in making out whether it was the horse, the dog, or 
the man whose leg was broken, but we are inclined 
to suppose it was the man. The report does not 
show whether the dogs had been at the ‘‘ debate ” 
and there become excited. The court say that the 
rights of dogs ‘‘are better protected now than in 
more barbarous times;” that ‘‘a dog wantonly 
kicked might lawfully bite in self-defense,” but not 
when he had had several months for his passions to 
cool; and that ‘‘a dog like men may have idiosyn- 
cracies,” as for example a disposition to attack 
horses with or without riders, whereas he might 
‘have refrained, from prudential motives, when 
there was an ally of the horse or horses, who could 
defend them from the fortified position of a two- 
horse wagon, or a buggy.” The court conclude 
‘* that it is not necessary to show that the keeper of 
the dog has allowed him to bite a very large num- 
ber of his neighbors or their animals, before he 
commences to be liable, but that there is enough to 
show that there is, with his knowledge, a probabil- 
ity that he may do so.” Mr. Rogers should make 
a note of this case. 
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There is manifestly a great deal of inequality in 
taxation as between real and personal estate, but 
the difficulties of finding personalty, and the rule 
as to the residence of its owner rather than the 
place of its situation, renders the adequate taxation 
of the latter almost impracticable. This is illus- 
trated by the attempted enforcement of the recent 
very stringent law for the listing and taxation of 
personal - property in Illinois. The inhabitants of 
Chicago have done a good deal ‘of bragging about 
the approaching commercial supremacy of that town, 
but New Yorkers need have few fears when it ap- 
pears that Chicago contains only 810 safes, and that 
their average value is only $46.70. The pianos 
show up a little better, but they number only 6,917, 
while of watches and clocks there seem to be but 
8,317; which indicates a sad want of time and tune 
in Chicago. The people are shy of ‘‘ shares,” for 
the total value of those found in corporations out- 
side the State is only $34,000. The ladies must 
wear a great deal of paste and pinchbeck, for the 
jewelry and diamonds discovered foot up $28,468 in 
the city, and $52,667 in the State. After this mea- 
ger showing we shall expect the denizens of the 
promising city of Chicago to be much more modest 
in their pride of place and possessions. Riches 
have wings when the assessor comes around. Jrus 
et est subito, qui modo Cresus erat, and as real estate 
cannot well fly it necessarily incurs the heavier 
share of the burdens of state. 


A singular question of personal rights has arisen 
in England. Mr. Ambrose Fortescue, an American 
gentleman, being detained in Newgate prison on a 
charge of forgery, the Governor of the prison be- 
came so much attached to him as to desire his pho- 
tograph to add to his large and curious collection of 
portraits known as the ‘‘ Rogues’ Gallery,’ and pro- 
posed to have it taken. Mr. Fortescue objected to 
sitting ; in short interposed a negative on his own 
account, insisting that he was presumably innocent, 
and that it was an injustice to associate his counter- 
feit presentment with those of convicted or notori- 
ous offenders. Whereupon the Governor had him 
manacled and ‘‘shored up,” and his likeness was 
taken under these compulsory circumstances. Prob- 
ably the sitter did not ‘‘ assume a cheerful expres- 
sion.” But intelligence of the proceeding reached 
the ears of an M. P., who ventilated it in the House 
of Commons, whereupon there was a tremendous 
lashing of the British tail, and the home secretary 
was called upon toexplain. That official explained 
that the thing was all wrong and irregular, against 
the rules of the prison, and that really it should not 
be suffered again. This pacified the high-spirited 
British lion. We do not observe that the negative 
was ordered broken up. Mr. Fortescue will per- 
haps demand from an unprejudiced jury pecuniary 
compensation for the deep damnation of his taking 
off. The action will probably be in the nature of 
assault and battery coupled with libel, for the like- 
ness under such circumstances must have been 
libellous, 





It seems that it is the custom of English judges 
to attend church at least once a year. Then they 
go together, probably to keep one another in coun- 
tenance. So a few weeks ago, according to annual 
custom, they went in state to St. Paul’s Cathedral. 
There were Lord Chief Baron, Lord Justice Thesi- 
ger, and Justices Manisty, Lopes, Stephen, and 
Bowen, accompanied by Sergeants Robinson and 
Pulling. Also the Lord Mayor, attended by the 
sword and mace bearers, the marshal, sheriffs, re- 
corder, some aldermen, and the common sergeant. 
Also the Lady Mayoress, with her daughters, two of 
whom seem to be married to Justices Manisty and 
Lopes, respectively. ‘Also the common counsel ‘in 
their mazarine gowns.”’ The account says that the 
Lord Mayors, etc., wore their robes of office and 
carried bouquets. It does not appear how the judges 
were dressed or whether they carried posies. But 
the judges had stalls within the choir. One would 
naturally expect that the anthem would be about 
the ‘‘statutes of the Lord,” but instead of that it 
was ‘‘all they that trust in thee, Lord, shall be as 
Mount Zion.” The text was: ‘‘He is the minister 
of God to thee,” and the hymn, ‘‘ Jerusalem the 
golden.” Nothing is said of a collection. It does 
not appear where the rest of the judges were, but 
possibly they are dissenters. At any rate, it must 
have been a fine spectacle, for ‘‘a large crowd as- 
sembled outside the cathedral to see the judges 
leave,” 


NOTES OF CASES. 


N important question, long since authoritatively 
settled in this State, was decided by the Ken- 
tucky Court of Appeals, at March term, 1879, 
namely: that the owner of a steamboat engaged in 
the business of towing is not liable as a common 
carrier for the loss of a vessel in tow, unless he has 
expressly and publicly offered to tow for all persons 
indifferently, or has so conducted his business as to 
hold himself out as ready to tow for all who might 
offer. His liability is only for the exercise of ordi- 
nary care and skill. The court observe: ‘‘ Tested 
by the principles we have laid down, it is clear the 
appellants are not chargeable as common carriers. 
They are not shown to have held themselves out to 
the public as ready to tow craft for all who might 
seek their services. They are engaged in a business 
which, in its nature, is not such as to entitle the 
public to suppose they would tow for all who might 
desire to hire them. They are not shown to have 
operated upon a definite route, or between estab- 
lished termini.”” There must be either an offer, ex- 
press or implied, or an obligation, to tow for all, to 
render the tow boat proprietor a common carrier, and 
the law implies no such obligation. Such we think 
the better view, although the authorities are not 
uniform. The Supreme Courts of Louisiana and 
North Carolina have decided the contrary. Smith 
v. Pierce, 1 La. 849; Adams v. N. O. Steamboat Co., 
11 id. 46; Bussey v. Mississippi Valley Transporta- 
tion Oo., 24 La. Ann. 165; 8. C., 13 Am. Rep. 120; 
Watson v. Myers, 5 Jones, 174. In the first case, 
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however, the record shows that the vessel was tow- 


ing between New Orleans and the mouth of the 
Mississippi, and that such vessels are publicly offered 
to all who choose to hire them. The Supreme 
Courts of California and New Jersey, while decid- 
ing the cases before them upon other grounds, and 
waiving this question as unnecessary to the decision 
of the cases, have intimated similar views. White v. 
Mary Ann, 6 Cal. 470; Ashmore v. Penn. Steam Tow 
Co., 4 Dutch. 180. The Supreme Courts of New 
York and Pennsylvania hold the opposite doctrine. 
Canton v. Rumney, 13 Wend. 387; Alexander v. 
Greene, 3 Hill, 1; Wells v. Steam Nav. Co., 2 Comst. 
204; Leonard v. Hendrickson, 18 Penn. St. 40. The 
decision in Alexander v. Greene was put by the Su- 
preme Court on the ground that the tow-boat pro- 
prietor does not take the property into his custody 
nor exercise any control over it except in towing it, 
nor employ or control the master or hands of the 
boat towed ; but it was also held that he was not lia- 
ble even for gross neglect; and on the latter ground, 
without expressing any authoritative opinion on the 
other point, the decision was reversed by the Court 
of Errors in 7 Hill, 533. The latter case in 2 Comst., 
however, is conclusive in this State. Kent (2 Com. 
marg. p. 599) includes owners of tow-boats among 
common carriers, and so late as the twelfth edition, 
in 1873, the editor, while he cites the reversal of 
Alexander v. Greene, in 7 Hill, does not note the re- 
iteration of the doctrine in Wells v. Steam Nav. Co., 
nor the case of Leonard v. Hendrickson — a very im- 
portant oversight. Bronson, J., who pronounced 
the opinion of the Supreme Court in Alexander v. 
Greene, and that of the Court of Appeals in Wells 
v. Steam Nav. Oo., says of the reversal of the former 
case in 7 Hill, that ‘‘a majority of that multitu- 
dinous court,” the Court of Errors, ‘‘ made up their 
minds to reverse a judgment and they did it, but 
not being able to agree concerning the ground of 
their action, they plainly enough admitted that noth- 
ing was settled by their decision.” Whereas the 
note in 2 Kent’s Commentaries, marg. p. 610, says of 
the same decision: ‘‘I was much struck in this case 
with the learning and ability of the lay members of 
the Court of Errors,” ‘‘and this case leads me to 
part with still deeper regret with ” that court, which 
was abolished in 1847. Story (Bailments, § 496) 
approves the doctrine of the Caton and Wells cases. 
In harmony with the principal case are, also, Brown 
v. Clegg, 63 Penn. St. 51; 8. C., 3 Am. Rep. 522; 
Hays v. Miller, 77 id. 238; S. C., 18 Am. Rep. 445. 
In case of injury by collision between the vessel in 
tow and another, however, it is held that the own- 
ers of the tow-boat, as the controlling power, are 
presumed responsible. Sproul v. Hemmingway, 14 
Pick. 1; The Hepress, 1 Blatchf. 365; The Quickstep, 
9 Wall. 665, 671; Sturgis v. Boyer, 24 How. 110; 
Stevens v. Gourley, The Cleadon, 14 Moore’s P. C. 92; 
Maddox v, Fisher, The Independence, id. 108, 115. 


Ahearn v. Bellman, 40 L. T. Rep. (N. 8.) 771, de- 
cides an interesting and rather novel question in the 
law of landlord and tenant. Defendant was tenant 
from year to year to the plaintiff. The plaintiff 





gave him six months’ notice to quit on May 1st, and 
in the same paper containing the notice, further no- 
tified him that if he retained possession after May 
1st, the rent would be increased to a specified sum, 
and made payable in advance. The defendant re- 
fusing to quit, without accepting the offer, held, 
Bramwell and Cotton, L. JJ., Brett, L. J., dissent- 
ing, that the notice to quit was effectual, and unaf- 
fected by the fact of the further notice. This reversed 
the holding below by Lopes, J. Bramwell, L. J., ob- 
served: ‘‘If this notice had ended with the first para- 
graph there could be no question but that it would 
have been a good notice, but there is added the sec- 
ond paragraph as to the increased rent. Now, I am 
not sure that this was not meant as a threat, viz. : 
‘You will have to pay that amount extra if you do 
not give up possession; ” but, whatever may have 
been in the mind of the writer, the reasonable con- 
struction of it, and the construction which I think 
the person to whom it was addressed was entitled to 
put upon it, was that it was an offer of a new ten- 
ancy, which he might have accepted, and if he had 
accepted it then the notice would have had the 
effect of putting an end to the old tenancy. There 
is no difference between this case, where the notice 
to quit and this further notice are contained in one 
letter, and a case where the notices are contained sep- 
arately in two letters, and I fail to see how the offer of 
a new tenancy made the notice to quit bad. It seems 
to me that it really corroborates it, because there 
could be no new tenancy until the old tenancy was put 
an end to.” In Matthews v. Jackson, 1 Dougl. 175, the 
notice was in the words, ‘‘ I desire you to quit the pos- 
session at Lady-day next, orI shall insist upon double 
rent.”” These latter words, Lord Mansfield said, 
‘*are an emphatical way of enforcing the notice and 
showing the tenant that the landlord is in earnest 
by informing him of the legal consequence if he held 
over.” And he also says: ‘‘If the notice had con- 
tained the option of a new agreement the ejectment 
could not have been supported.” Bramwell, L. J., 
observes: ‘‘I agree that the ejectment could not be 
supported if the notice contained a new offer; the 
continuing of the tenant in possession would be an 
acceptance of that offer, and the ejectment could 
not be supported, and that is what Lord Mansfield 
meant; but there was in that case no such offer, 
and therefore all that part of the judgment is obiter 
dictum.” Brett, L. J., based his dissenting opinion 
on the expression of Lord Mansfield which Bram- 
well, L. J., considered obiter, and the ag ong of 
holding differently from a rule acted on for more 
than a hundred years in conformity with that ex- 

ression. In Doe v. Goldwin, 2 Q. B. 143, it was 

eld, that a notice to quit at the end of the current 
year of the tenancy, ‘‘ on failure whereof I shall re- 
quire you to pay me double the former rent for so 
long as you detain possession,” is an unqualified 
notice and does not give the tenant an option. 
Taylor (Landlord and Tenant, § 483) quotes Lord 
Mansfield’s language with apparent approval, but 
the two American cases cited by him to the same 
point do not touch it. Cotton, L. J., in a short 
opinion in the principal case, observes: ‘‘ There is 
no real decision of Lord Mansfield on this point. 
All that fell from that learned judge is entitled to 
the highest respect, but Ido not think that if he 
had tried this case he would have decided for the 
defendant. There is no case in the books oe 
that a notice clear and unambiguous in itself woul 
be void because in another part of the document 
which contains it is found a Farther notice offering 
a new tenancy.” 
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LIABILITY OF MUNICIPAL CORPORATION 
FOR NEGLIGENCE OF ITS CON- 
TRACTOR. 


T has long been well settled that one who con- 
tracts with another for the performance of cer- 
tain work, is not liable for injuries produced to 
third persons by the negligence of the latter in the 
performance of that work. Whether this doctrine 
is properly applicable to the case of a municipality, 
owing a duty to the public to keep its streets safe 
for travel, has been considerably mooted. The 
leading case on the general subject of a contractor’s 
negligence, in this State, is Blake v. Ferris, 5 N. Y. 
48, A. D. 1851, which held that where persons, hav- 
ing a license to construct at their own expense a 
sewer in a public street, engage another person to 
construct it at a stipulated price for the whole work, 
they are not liable to third persons for any injury 
resulting from the negligent manner in which the 
sewer may be left at night by the workmen em- 
ployed in its construction. This, it must be noticed 
at the outset, is not the case of a municipal corpo- 
ration, having a duty to keep its streets safe for 
travel. The court at the commencement of the 
opinion seem to recognize this fact by saying: ‘‘ It 
is quite clear that the building of the sewer in ques- 
tion was not a city improvement, carried on by the 
city officers as a public work.” 

In Pack v. Mayor, 8 N. Y. 222, A. D. 1853, the 
same Coctrine was applied on the authority of 
Blake v. Ferris, to the case of a municipal corpora- 
tion, defendant, for an injury occurring from blast- 
ing in the grading of a street. Mason, J., says the 
case is not distinguishable from Blake v. Ferris. 
The opinions are based on the principle of respondeat 
superior. The court say: ‘‘ The contract made be- 
tween the defendant and Foster to do the job of 
work in question, according to the doctrine of Blake 
v. Ferris, and the cases which that is supposed to 
have followed, does not constitute the contractor the 
agent or servant of the defendants, the employers.” 
And they hold that the case is not altered by the 
condition in the contract that the contractor should 
conform the work to the direction of the street com- 
missioner and city surveyor. Johnson, J., dis- 
sented. 

Precisely like the last case in every particular, and 
decided upon the authority of the two preceding 
cases, is Kelly v. Mayor, 11 N. Y. 432, A. D. 1854. 
The court say: ‘‘ This right of selection” of work- 
men “lies at the foundation of the responsibility of 
a master or principal, for the acts of his servant or 
agent.” It should be noted that in both the latter 
cases the injury was caused by the projection of 
rocks from the blast. 

In Storrs v. Utica, 17 N. Y. 104, A. D. 1858, it 
was however held that a municipal corporation, 
owing to the public the duty of keeping its streets 
in a safe condition for travel, is liable to persons re- 
ceiving injury from the neglect to keep proper lights 
and guards around an excavation which it has caused 
to be made in the street, whether it has or has not 





contracted for such precautions with the persons 
executing the work upon contract. The court dis- 
tinguished Blake v. Ferris on the ground that no 
question of corporate liability or duty there arose. 
They distinguished the Pack and Kelly cases on the 
ground that there ‘‘ the injuries were caused by the 
negligent acts of workmen over whom the corpora- 
tion had no control, and done by them in the actual 
performance of the very work contracted for. In grad- 
ing the streets blasting was necessary, but with the 
manner of doing that the corporation could not in- 
terfere, nor could it discharge one workman and 
employ another,” ‘‘and therefore was not chargea- 
ble as principal for their careless acts in doing the 
work.” The court then criticise Blake v. Ferris, 
suying: ‘‘ The opinion of Judge Mullett contains a 
very elaborate, and, { doubt not, a very correct expo- 
sition of the doctrine of respondeat superior ; but I 
feel less sure that the doctrine was applied with 
strict accuracy to the facts in the case.” Then, 
after describing the Pack and Kelly cases: ‘‘ But in 
Blake v. Ferris there was a difference in the facts 
which may justify the doubt I have above suggested. 
In that case there was no complaint of negligence 
in the actual performance of the work. The ditch 
was carefully and skillfully dug. There was no 
careless projection of rocks against horses or trav- 
ellers. The plaintiff's carriage and horses were driven 
into the ditch, because it was not guarded at night. 
The cause of the accident therefore was not in the 
manner in which the work was carried on by the 
laborers; if it had been, their immediate employer, 
and he only, was liable for the injury. But in a 
sense strictly logical, as it seems to me, the accident 
was the result of the work itself, however skillfully per- 
formed, A ditch cannot be dug in a public street 
and left open and unguarded at night without im- 
minent danger of such casualties. If they do occur, 
who is the author of the mischief? Is it not he 
who causes the ditch to be dug, whether he does it 
with his own hands, employs laborers, or lets it out 
by contract?” The court then proceed: ‘‘The 
principles suggested become plain propositions in 
the case of a municipal corporation which owes to 
the public the duty of keeping its streets in a safe 
condition for travel.” ‘‘ Although the work may be 
let out by contract, the corporation still remains 
charged with the care and control of the street in 
which the improvement is carried on. The per- 
formance of the work necessarily renders the street 
unsafe for night travel. This is a result which does 
not at all depend upon the care or negligence of the 
laborers employed by the contractor. The danger 
arises from the very nature of the improvement, and 
if it can be averted only by special precautions, such 
as placing guards or lighting the street, the corpora- 
tion which has authorized the work is plainly bound 
to take those precautions. The contractor may very 
probably be bound by his agreement not only to 
construct the sewer, but also to do such other acts 
as are necessary to protect travel. But a municipal 
corporation cannot, I think, in this way, either avoid 
indictment in behalf of the public or its liability to 
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individuals who are injured.” Roosevelt, J., dis- 
sented, and Denio, J., did not sit. 

It is evident that the court had some difficulty in 
distinguishing the Pack and Kelly cases. The diffi- 
culty of so doing was remarked by the same court 
in the subsequent case of Creed v. Hartman, 29 N. 
Y. 591, where Ingraham, J., in speaking of the 
Blake and Storrs cases, says: ‘‘I confess that I have 
difficulty in understanding how the employer in the 
one case is liable and not in the other. The digging 
of aditch and the blasting of rocks in a public 
highway are both acts equally dangerous to the 
traveller, and equally call for care against accidents. 
The one renders the street unsafe for night travel, 
and the other through the day.” 

The doctrine of Storrs v. Utica was adopted in 
Palmer v. City of Lincoln, 5 Neb. 136; 25 Am. Rep. 
470; in Robbins v. Chicago, 4 Wall. 657, 679; in 
City of Springfield v. Le Claire, 49 Ill. 476; in Blake 
v. St. Louis, 40 Mo. 569; and in St. Paul v. Seitz, 
3 Minn. 297, 

There is a class of cases holding, both as to indi- 
viduals and municipalities, that where the work is 
intrinsically dangerous to the public, however skill- 
fully performed, and the injury results directly from 
the work, the responsibility cannot be evaded by 
contract. For example, in City of Joliet v. Harwood, 
86 Ill. 110, the case was for injury caused by blast- 
ing in the construction of a sewer in a street. The 
case showed that the contractors used due care and 
skill, but the court enforced the rule that where the 
work is intrinsically dangerous, however skillfully 
performed, the corporation is regarded as the author 
of the mischief, and is liable for any injury result- 
ing from it, even if the work is done under con- 
tract. Two judges dissented. The only careful 
consideration was in the dissenting opinion. 

In Lockwood v. New York, 2 Hilt. 66, one had con- 
tracted with the water board of the defendant city 
to build a sewer, and by the terms of the contract 
was to remove the ‘‘sheath piling;” in doing this 
an adjacent house settled and was injured, and the 
defendant was held liable. 

Several cases, not of municipal relations, involve 
the same principle. In Carmon v. Steubenville, etc., 
R. R. Co., 4 Ohio St. 399, the defendant agreed 
with contractors for the construction of a part of 
their road, the contract stipulating, among other 
things, for the removal of rock by blasting. The 
contractors proceeding, without carelessness, to blast 
the rock, a large quantity of the fragments was 
thrown against the house of an adjoining proprie- 
tor, causing damage. The defendant was held lia- 
ble on the ground that the contractors had done 
only what they were authorized by the company to 
do, that the doing of it had resulted in a wrong 
flowing directly from the act, and not from the 
manner itself in which it was done; and that the 
defendant was therefore the principal. So, in 
Brown v. Peate, 1 Q. B. Div. 321, A, a proprietor, 
employed B, a contractor, to tear down and rebuild 
his house, committing the entire work to B, who as- 
sumed the risk of supporting the adjacent house of 





C, which was entitled to support from the house of 


A. Lord Cockburn, C. J., held that A was liable to 
C for the injury to O’s house. 

In City of Springfield v. LeClare, 49 Ill. 476, the 
court say: ‘‘The construction of the sewer by con- 
tract did not release the city from the obligation 
while in process of construction, to have it so car- 
ried on as not to endanger the lives or limbs of trav- 
ellers upon the street. It could have required this 
of the contractors, and it was negligence to omit 
it.” ‘*There is no charge in this declaration of neg- 
ligence in not keeping the street in repair, but for 
permitting the work to be carried on in a street, 
dangerous in itself, without proper safeguards, and 
which they neglected to supply.” Disapproving 
Painter v. Pittsburgh, 46 Penn. St. 221. The same 
doctrine was followed in Blake v. St. Louis, 40 Mo. 
569, and in Whitney v. Clifford, 46 Wis. 

In Dillon on Munic. Corp., § 793, the rule is thus 
stated: ‘‘ Where the work contracted for necessarily 
constitutes an obstruction or defect in the street of such 
a nature as to render it unsafe or dangerous for the 
purposes of public travel, unless properly guarded 
or protected, the employer (equally with the con- 
tractor), where the injury results directly from the 
acts which the contractor engaged to perform, is 
liable therefor to the injured party. But the em- 
ployer is not liable where the obstruction or defect 
in the street is wholly collateral to the contract 
work, and entirely the result of the negligence or 
wrongful acts of the contractor or his servants.” 
This rule is adopted from Robbins v. Chicago, 4 Wall. 
657, 679. 

The New York rule as between individuals has 
not escaped criticism in this State; as for example 
in McCafferty v. Spuyten Duyvel, ete., Company, 61 
N. Y. 178; 8. C., 19 Am. Rep. 267, where the whole 
doctrine was reviewed by the Commission of Ap- 
peals, and the doctrine of Blake v. Ferris re-affirmed. 
The prevailing opinion of Earl, C., and the dissent- 
ing opinion of Dwight, C., contain a learned review 
of all the cases. The Storrs case was distinguished 
on the ground of the municipal duty to keep the 
street safe. But in the dissenting opinion the Blake, 
Pack and Kelly cases are distinguished, and the rule 
is laid down that ‘‘ where an employer is under a 
duty or an obligation to another, he remains liable, 
although that duty is violated by a contractor with- 
out his concurrence,” and ‘‘ where the act done is in 
its nature wrongful from the nature of the case, re- 
sponsibility cannot be shaken off by the wrong-doer 
interposing between himself and the injured party 
the act of a contractor.” 

In Pennsylvania the doctrine of Blake v. Ferris is 
applied with the greatest strictness both to individ- 
uals and municipalities. Thus, in City of Hrie v. 
Caulkins, 85 Penn. St. 247; 27 Am. Rep. 642, the 
city employed a contractor to construct a sewer in 
one of its streets. By the contract, power was re- 
served to the city engineer to direct changes in the 
time and manner of conducting the work, and the 
contractor was held responsible to indemnify the city 
for any damages it should be subjected to in conse- 
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quence of his neglect; and the contractor executed 
a bond to the city for such indemnity. The plain- 
tiff was injured by falling into the excavation, care- 
lessly left unguarded. Held, that the city was not 
liable to the plaintiff therefor. This decision is 
founded on Painter v. The Mayor, 10 Wright, 213, 
and several kindred cases. As to the application of 
the doctrine to individuals, see Harrison v. Collins, 
86 Penn. St. 153; S. C., 27 Am. Rep. 699, and also 
a chronological synopsis of all the cases in the note, 
at page 702 of the latter. The early municipal case 
of Scammon v. City of Chicago, 25 Ill. 424, is har- 
monious with Blake v. Ferris, but the distinction 
between individual and municipal liability is not 
noticed. So, also, Barry v. City of St. Louis, 17 
Mo. 121, where the decision was partly put on the 
singular ground of avoidance of circuity of action. 
See, also, Cuff v. Newark, etc., R. R. Co., 35 N. J. 
17; 10 Am. Rep. 205; King v. WN. Y., etc., R. R. 
0o., 66 N. Y. 181; 23 Am. Rep. 37. 

In some States the reservation of a right to con- 
trol or direct the work has been held to preserve the 
liability for negligence. Thus, in City of Cinein- 
nati v. Stone, 5 Ohio St. 38, the city had let a con- 
tract for paving a street, to be done under the di- 
rection of the city engineer, who was to have entire 
control over the manner of doing the work, and 
whose directions were to be obeyed. The con- 
tractor left a heap of stones in the street, which 
caused the flow of surface water on the plaintiff's 
premises. The city was held liable. In addition 


to the retention of control, the court say the city 
had no right to make contracts for the improvement 
of the streets by which a nuisance should be created 
on adjoining premises. So St. Paul v. Seitz, 3 Minn. 
297, was the case of an unguarded excavation by a 
contractor, ‘‘ the work to be under the direction of 


the street commissioners.” Held, that the city was 
liable. This was founded on the doctrine of Storrs 
v. Utica, as well as on the clause in the contract. 
And in Mayor and City UVouneil of Nashville v. Brown, 
9 Heisk. 1, the contractor for paving the street left 
a heap of sand in the street over which the plaintiff 
fell. The work was to be done under the direction 
of the city engineer and to the satisfaction of the 
street committee. The city was held liable. Painter 
v. Pittsburgh, 46 Penn. St. 221, distinguished on 
the ground that there the city had no control of the 
workmen. 

It is pretty evident from the reasoning of the 
Storrs case, the observations in Creed v. Hartman, 
and the holding in City of Joliet v. Harwood, that 
the doctrine of the Pack and Kelly cases could hardly 
be maintained at this day. Blasting is a work in- 
trinsically dangerous in a public street, however 
skillfully performed; and to use the language of 
Judge Comstock in the Storrs case, ‘‘ where a case 
can be found, of respectable authority, holding that 
a city corporation, having the exclusive control of 
the streets, owes to the public no duty in respect to 
them, and is not liable for accidents occasioned by 
gross neglect, then some progress will have been 
made in the argument for exonerating the defend- 
ant from liability for the injuries now in question.” 





“THE JURISDICTION OF THE SUPREME 
COURT OF JUDICATURE OF THE 
PROVINCE OF NEW YORK.” 


BY ROBERT LUDLOW FOWLER. 


HE most important feature of the provincial Su- 
preme Court of New York, its jurisdiction, has 
been but cursorily mentioned in the historical sketch 
of that court published in the preceding volume of this 
JOURNAL. 

The judicatories of this State, as is well known, are 
either mediately or immediately of English origin, but 
of that epoch in history which is the common heritage 
alike of American and English; I allude to the period 
prior to the independence of the Colonies. To nar- 
rate, in detail, the manner in which the jurisdiction 
of the fundamental courts of the common law was 
transplanted into the judicial establishments of the 
American Colonies, would properly involve an account 
of the prerogatives of the crown during the seventeenth 
century, for it was mainly under this peculiar power of 
the sovereign that jurisdictions, which still endure, 
were vested in the Colonial judicatories. 

Before entering upon the historical examination of 
the jurisdiction of the Supreme Court of New York, 
it may best serve the practical mind, to indicate in 
what manner the jurisdiction of the provincial court 
remains of importance. While a distinct departure 
from, what is by some considered, the flagrant anti- 
nomy of law and equity, is marked by the State Con- 
stitution of 1846, yet it is undoubtedly true, that in, 
what is still termed for convenience, the law, or dam- 
age, side of the present Supreme Court, the jurisdic- 
tion is derived from the courts of Westminster Hall, 
through the provincial Supreme Court. For instance, 
the Code of Civil Procedure (§ 217) declares that the 
existing court possesses the jurisdiction exercised ‘* by 
the Supreme Court of the Colony of New York at any 
time * * * with the exceptions, additions and lim- 
itations created and imposed by the Constitution and 
laws of the State.’”’ Certainly this constitutes, in the 
abstract, a vague definition of the jurisdiction of the 
present Supreme Court, forits very basis, the jurisdic- 
tion of the **Supreme Court of the Colony” is an un- 
known quantity. Even in the Colonial period, the pre- 
cise jurisdiction of the Supreme Court was never fully 
determined, some affirming and others denying that it 
possessed the equity powers of the Court of Exchequer 
in England. The latter court was a court of equity as 
well as a court of law, and in the Colonies the whole 
equity jurisdiction was supposed to be vested in the 
Governor as the King’s more immediate representative. 
We may observe that much of this uncertainty was 
due to the fact that there was no treatise on the sub- 
ject of Colonial courts, their practice or their juris- 
dictions, and that the opinions of the law officers of the 
crown were then absolutely inaccessible. In modern 
times the few authors, who have briefly alluded to the 
provincial courts of New York, fail to mention the 
disputed questions concerning their jurisdictions, or 
else, assuming that there were no disputes on tbe sub- 
ject, they fail to fortify their comments by the cita- 
tion of a single case adjudicated by the Colonial courts 
or by their appellate tribunal in England. 

Having briefly indicated the uncertainty which 
exists concerning the scope of the jurisdiction of the 
provinciai Supreme Court, we may next refer to the 
antiquity of that quality, and as this is now a matter 
of history, a few general reflections by way of comple- 
ment would seem necessary. 

When England first began her career as the “‘ mother 
of nations,’’ possessing provinces lying beyond the seas, 
there was no precedent, out of the immediate realm, of 
a judicatory deriving its authority from the crown, with 
the exception of those judicatories in the islands of 
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Guernsey and Jersey, the remnants of the Duchy of 
Normandy. The Kings of England having succeeded to 
the dukedom of Normandy also succeeded to the feu- 
dal right, which the dukes of Normandy had exercised, 
to hear appeals from final decisions pronounced in the 
courts of the lordships of Jersey, Guernsey and Alder- 
ney. It seems to be well established that after the loss 
of Normandy, the Kings of England continued to as- 
sert their right in respect of appeals from the remnant 
of the Duchy. Such was the origin of the Privy 
Council appeals from the American plantations, a pro- 
cedure somewhat anomalous, for English appeals lay 
to the courts of equity or to the House of Lords. (See 
Pownal (London ed., 1768], generally. Also 1 Burge’s 
Com. xlvi. This would appear to be Blackstone’s the- 
ory, though he does not enter into details, but simply 
states, the Privy Council appeals were of feudal origin.) 

The local courts of Jersey, the court of Catel and the 
Saturday court, were not, however,well adapted as pre- 
cedents forcourts of original jurisdiction in the Ameri- 
can plantations, and as the colonial policy of England, 
with its traditionary law, was rarely an innovation, 
the authorities were content to adapt the existing 
models to the trans-Atlantic embryos, rather than to 
experiment with novel jurisdictions. What, then, was 
so simple a solution of the problem as to invest the 
Anglo-American courts with the established jurisdic- 
tions of the fundamental English courts? In other 
words, to give to the superior tribunals of Jamaica, 
New York, New Jersey and elsewhere, a jurisdiction 
similar to that possessed by the courts of Exchequer, 
King’s Bench and Common Pleas at Westminster.* If 
the reader will kindly refer to the act of the New York 
Assembly, passed in 1691, founding the Supreme Court 
and to the ordinances of the Lords Bellomont and 
Cornbury continuing it (19 Alb. Law Jour., pp. 211, 232 
and 310), he will find that the phraseology there em- 
ployed is a mere transcript of that in earlier use in 
the other plantationsof England. (Jamaica Laws, 33 
Car. II, c. 23.) 

We begin to observe, at this stage of our investiga- 
tion, the curious conflict between the crown and the 
limitations sought to be imposed by the colonists on 
the feudal prerogatives which the kings attempted to 
revive in their new demesnes in America. 

The abettors of prerogative claimed that America 
was out of the jurisdiction of the Parliament of Eng- 
land and that the King alone possessed there the leg- 
islative authority. Long after the latter question was 
settled in favor of Parliament, the right of the crown 
to establish judicatories in America remained in dis- 
pute. Even the friends of prerogative were much dis- 
posed to limit the power of the crown to prescribe 
new jurisdictions contrary to those of the common- 
law courts in England, indeed, they conceded that the 
crown could not establish, in America, new jurisdic- 
tions not known to the laws of the realm. In the pre- 
ceding volume, I referred to the party of extremists 
in New York who denied the King’s prerogative to 
establish courts of judicature at all, without the assent 
of the local Assembly. (19 Alb. Law Jour., pp. 309, 391.) 
Those who reasoned on the side of the crown said, 
that by erecting courts in the Colonies the crown did 
not claim the right of enacting the jurisdictions of 
those courts, or the laws by which they were to act. 
It merely named the judges, established the court, but 
the jurisdiction was settled by the laws of the realm 
and the customs precedent. 

In view of the fact that the Supreme Court of New 





* Henry II. in the twelfth century erected English tribu- 
nals, called ‘‘ Supreme Courts,” in Ireland. He is supposed 
to have invested them with jurisdiction settled by the com- 
mon law of England, which law they administered at an 
early date. (3 Hallam’s Const., ch. 18.) This was probably 
the first example of an extra-territorial common law judi- 
cial establishment. 





York existed, without an act of Parliament and 
without the support of a statute of the New York 
Assembly, from the year 1697 to the war of inde- 
pendence, I have ventured to state that the crown 
legally exercised its prerogative in the establishment» 
of that court (19 Alb. Law Jour., p. 231); certainly in 
so far as it was a common-law court; but I have not 
wholly relied on this induction, choosing to confirm 
the statement by citations of competent authority. 
Chitty’s Prerog. of the Crown, ch. VII. 

In an investigation of the laws underlying the royal 
prerogative to erect courts of judicature, we cannot 
fail to notice a distinction drawn by English jurists 
between the King’s right to erect courts which proceed 
according to the course of the common law and his 
right to erect courts of equity. (4 Inst. 87, 89, and, 
generally, Comyn’s Dig. Tits. ‘‘ Prerogative,” ‘‘ Chan- 
cery.”’) It will be remembered that this d:stinction 
was fully taken by counsel in the celebrated case of 
Cosby v. Van Dam, tried in the year 1732, in the Ex- 
chequer branch of the Provincial Supreme Court 
of New York. (19 Alb. Law Jour., p. 350.) True 
it is, that the latter case was not appealed, nor was 
judgment perfected after its decision; but until a 
date subsequent to the secession of the thirteen 
Colonies, no trace of an authority higher than this 
is to be found in England. It certainly affirmed the 
King’s prerogative to erect Colonial courts of equity 
jurisdiction, a proposition entirely supported by the 
opinion of Attorney-General Northey, in 1703, 
(Chalm. Col. Op., p.194), and by that of Sir Dudley 
Ryder, in the case of South Carolina, delivered in the 
year 1738. (Forsyth’s Op. on Const. 169. See, however, 
argument of Mr. Justice Livingstone in Forsey v. 
Cunningham, in 1764.) 

In our retrospect we must consider the law as it ex- 
isted at the time the judicial act was subjected to the 
ultimate test by its contemporaries ; we must not weigh 
it by present conditions. The modern tendency in Eng- 
land is, I believe, to deny the power of the Crown 
to erect Colonial courts which do not proceed accord- 
ing to the course of the common law. (See opinion of 
Sir James Scarlett, Forsyth’s Op. ou the Const., p. 
272; also the case of Dr. Colenso, Bishop of Natal, 3 
Moore’s P. C. C. [N. 8.] 115, 152.) It seems then, in 
view of the considerations stated, that it was not un- 
lawful for the Supreme Court of New York to 
receive from the ordinances of the Lords Bellomont 
and Cornbury the equity jurisdiction eujoyed by the 
court of Exchequer in England. And at this point 
we may observe that the early patents or ordinances cre- 
ating the Superior Courts of other colonies often vested 
them with the powers of the Court of Exchequer in 
England as well as with the powers of the courts of 
King’s Bench and Common Pleas; but I am not able 
to ascertain whether the courts so created ever 
exercised in any instance an equity jurisdiction under 
those grants.* Such precedents would be argumenta- 
tive rather than controlling in New York, for in For- 
sey v. Cunningham decided before the Revolution, the 
Court of Appeals of this Province held that the practice 
in the other colonies was not conclusive here. 

During Colonial times, there was little dispute about 
the power of the Crown to erect courts of common-law 
jurisdiction in the Colonies. The inhabitants had no 





*The Supreme Court of New South Wales and Van Die- 
men’s Land are by statute (9 Geo. 4, c. 83, §§ 3, 4, 11 and 12), 
invested with the same jurisdiction in those colonies as the 
Courts of King’s Bench, Common Pleas and Exchequer 
have in England. They exercise an equity jurisdiction 
within those colonies. It would appear that the modern 
practice of the authorities is to restrict the jurisdiction of 
the Superior Colonial Courts to that of the King’s Bench, 
and Common Pleas eliminating the Exchequer jurisdiction. 
(Clark, 56.) The Court of Exchequer in Barbadoes exer- 
cises both a common law and equity jurisdiction. (Clark, 186.) 
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objection to tribunals in which issues of fact were de- 
cided by juries of the country; but so great was the 
Colonial dislike to the uncertain course of equity— 
where the tenure of the chancellors and the judges was 
of the crown, which was supposed to subvert their judg- 
ments to its own ends — that it was solemnly proposed 
to abolish all the chancery jurisdictions in the Colonies, 
and to vest the common-law courts with the power to 
chancerize (as it was then termed) bonds and deeds. 
This proposal was the more practical, because, in some 
of the charter governments, there was no chancery at 
all, or else a very restricted equity jurisdiction sim- 
ply enabling the courts to investigate the letter of 
penalties mentioned in legal indentures. 

Reserving the equity jurisdiction of the Supreme 
Court for further consideration we may next exam. 
ine the mere name of the court. Throughout the 
British dominions we find the title ‘‘ Supreme Court ”’ 
anciently employed to designate a Superior Court of 
record, in fact, so often that the appellation fails to 
suggest the nature or the quality of the jurisdictions 
bestowed with the titles. 

Some years prior to the establishment of the Su- 
preme Court of New York in 1691, the island act (33 
Car. II, ch. 23), founded a ‘‘Supreme Court of Judica- 
ture”’ in Jamaica, and what is more to the point, it in- 
vested such court with a jurisdiction similar in char- 
acter to that of the Supreme Court of New York. 
The Cape of Good Hope, the islands of Ceylon, and 
Granada, Nova Scotia, and several other provinces of 
Great Britain possessed each a ‘‘ Supreme Court,” but 
in some of these instances the Exchequer jurisdictions 
conferred on the Supreme Courts of New York and 
Jamaica, are missing; in others the criminal jurisdic- 
tion of the King’s Bench is vested in a separate tri- 
bunal. “The Regulating Act’’ of 1773 created a 
Supreme Court, at Calcutta, somewhat like the English 
courts at Westminster; and the **Supreme Court of 


Judicature Act’ of 1873, at last founded a ‘ Supreme 
Court” in England. My object in relating these trite 
facts is simply to show by them that this name is often 
bestowed on courts administering the common law in 
various territorial jurisdictions, and that the latin 
origin of the word “ supreme ”’ has not caused it to be 
particularly associated with jurisdictions emanating 
from the civil law or with a practice drawn from that 
source. In Ceylon, Good Hope, and in the various con- 
quered provinces of England, the jurisdictions of their 
respective Supreme Courts were not wholly founded 
on the Courts at Westminster. Parliament, as the 
supreme legislature, has asserted its power to establish 
there such jurisdictions (combining oftentimes features 
of the tribunals of the conquered countries), as it 
deemed best suited to the fundamental laws of those 
Provinces. We may, however, state as a general propo- 
sition, that the courts of Westminster Hall are, in the 
main, the prototypes of the Superior common law ju- 
dicatories not only of New York but of all Colonies 
settled by Englishmen, or conquered by them prior to 
the treaty of Paris in 1763. The title ‘‘Supreme 
Court” is often a misnomer, for the tribunals so 
called rarely possess a supreme judicial authority. In 
New York this name has one advantage which it does 
not possess when used as the title of a court in England; 
it is here instantly associated with all the dignity of 
the history of New York for two hundred years, but 
as the title of a court in England it suggests no histor- 
ical associations. 

Having briefly referred to the genesis and the struc- 
ture of the Supreme Court of the Province of New York, 
we may next examine the nature of the jurisdiction 
bestowed onit. In order that this examination may 
be of greater utility I have prepared a note, indicating 
the major changes in the jurisdiction of the Provincial 
Supreme Court imposed by the various State consti- 
tutions and their auxiliary legislation.* 





*The framers of the State government did not in- 
terfere with the being of the Supreme Court of the 
Province, as it was organized under the crown (19 Alb. 
L. J., p. 490); they, on the contrary, recognized it as 
an existing and continuing tribunal. Const. 1777, $8 3, 
24, and 32. Under the first State Constitution (1777 to 
1821) the “‘Supreme Court of Judicature of the State 
of New York,” as it was officially called, possessed 
precisely the same jurisdiction that it enjoyed under 
the crown. There was not in this period any legisla- 
tion greatly affecting its jurisdiction even in minor 
matters; the source of judicial authority had been 
changed on the independence of New York, but the 
revolution had otherwise affected the judicial estab- 
lishment but little. (19 Alb. L. J., pp. 490, 491.) 

In the second period of the State government (1821 
to 1846) some changes were made in the judiciary by 
the Constitution of 1821. Section 4 of article 5 
reduced the number of the Supreme Court justices 
from four to three. Section 5 of the same article pro- 
vided for the appointment of circuit judges and the 
division of the State into circuits. These circuit 
judges were to possess the powers of a Supreme Court 
justice at chambers and at circuit. This change was 
for a time deemed a very great innovation, but it 
rather affected the form than the substance. It wasa 
device to facilitate the administration of the law; it 
afforded greater opportunities for chambers business, 
and it dispensed with the necessity of the Supreme 
Court justices’ travelling the long and increasing cir- 
cuits. The new circuit judges received power to try is- 
sues of fact joined in the Supreme Court and in the 
courts of Oyer and Terminer and Gaol Delivery ; in fact, 
they inherited the powers of the itinerant justices of as- 
size, nisi prius, and Oyer and Terminer in the Colonial 
period. (19 Alb. L. J., p. 350.) The jurisdiction of the 
Supreme Court continued, however, to be defined by 





the ordinances of the Lords Bellomont and Corn- 
bury, mentioned in the text. The Revised Statutes, 
the greatest achievement of common-law reform, fully 
indicate that there was no change of importance in 
the jurisdiction of the Supreme Court under the sec- 
ond constitution. (2 R. S. 196, § 1 [ed. 1829].) ‘* The Su- 
“*preme Court shall possess the powers and exercise 
“the jurisdiction, which belonged to the Supreme 
‘Court of the Colony of New York with the excep- 
* tions, limitations and additions created and imposed 
“ by the Constitution and laws of the State.”’ 

In the third, or present period of the State govern- 
ment (1846 to 1879-80), the Constitution of 1846, the 
** Judiciary Act’’ of 1847 (ch. 280), and the codes of 
procedure, have attempted to abolish the separate ad- 
ministrations of law and equity. The Constitution 
of 1846 and the Judiciary Act, auxiliary thereto, es- 
tablished a new court, designated “a Supreme Court ”’ 
(§ 3, art. vi), or, as Mr. O’Conor states, in his ‘* Ad- 
dress on the One Hundredth Anniversary of the Con- 
stitution,’ eight essentially local courts, and vested it 
or them with allthe powers of the Supreme Court of 
judicature of the State of New York, as well as with 
the powers of the court of chancery and its 
coadjutors. (Sec. 16, art. 3, ch. 280, Laws 1847.) 
Thus we find the old ‘“‘Supreme Court of Judicature 
of New York,” still a standard of the present juris- 
diction of the Supreme Court of to-day. 

The Constitution of 1846 first fixed a ‘Supreme Court” 
in the organic law of the State, and this rendered it 
independent of the Provincial legislation. (Art. vi, $3: 
“There shall be a Supreme Court having general ju- 
risdiction in law and in equity.’’) If this last section had 
been the sole provision of the Constitution affecting 
the new court, its jurisdiction, ‘“‘general’’ and compre- 
hensive as it was, might have been beyond the power 
of legislative control. See Alexander v. Bennett, 60 
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The jurisdiction of the Supreme Court of the Prov- 
ince was, in the first instance, derived from an act of 
the New York Assembly, passed in the year 1691. 
(2 Wm. & M.1; 19 Alb. L. J., p. 211.) When the latter 
act and its renewals had expired by limitation, in the 
year 1698, the ordinances of the Lords Bellomont and 
Cornbury (id., pp. 231, 310) became the sources to 
which we must now look for the laws regulating and 
defining the precise jurisdiction of the Provincial 
court. (1 R. L. 1813, p. 313.) The phraseology of all 
these laws, in the language of the acts themselves, 
“impowered the Supreme Court to have cognizance 
‘of all pleas and causes, civil, criminal, and mixed, 
“and to hear, try and determine the same, as fully 
“and absolutely as’’ the ‘*‘ Courts of King’s Bench, 
Common Pleas and Exchequer” in England, provi- 
ded the amount in controversy exceeded twenty 
pounds. 

The words, “of all pleas civil, criminal and mixed,” 
especially in the ordinance of Lord Bellomont (19 Alb. 
L. J., p. 212), are important to determine the juris- 
diction of the Provincial court. The word “ plea,” in 
its common acceptation simply meant “suit or ac- 
tion,’ but its legal significance was far broader than 
the latter words in their present restricted sense, em- 
bracing what is now termed special proceedings, as 
well as actions at law and suits in equity. The philol- 
ogists trace the word “ plea * variously, but for prac- 
tical purposes it may be sufficiently exact to say that it 
comes through the law-French “ plee, plé,’’ presuma- 
bly from the Saxon pleah, i. e., loss or peril. (Bur- 
ril’s Dictionary refers to the learned antiquary, Spel- 
man, but does not refer to the page— Spelman would 
be the highest authority.) We find the word ‘ pleas” 
used as the equivalent of pleading, (Bacon’s Abr., Tit. 
Pleas and Pleading) and also in the sense they are used 
in the ordinances in question, ‘‘as every thing alleged 
in a court of justice’? (Comyn’s Dig., Tit. Pleader). 
Lord Cornbury’s ordinance (19 Alb. L. J. p. 310), added 
the word ‘‘causes”’ to the word ‘ pleas,”’ thus investing, 
beyond question, the Supreme Court with jurisdiction 
of all classes of controversies of every name and na- 
ture, cognizable in the courts at Westminster under 
similar conditions. 


What pleas and causes were cognizable in the Courts 
of King’s Bench, Common Pleas and Exchequer in 
England, in the seventeenth and eighteenth centuries, 
itis not difficult to ascertain from the older English* 
works on the subject (Coke’s Institute, Finch’s L., 
Spelman; Attorneys’ Practice in King’s Bench, ed. 
1750; Rolle’s Abridgment and the like), all of which 
were in general use by the Colonial bar of New York. 
Wealso find, in connection with the jurisdiction of 
the old Supreme Court of the State (1777-1846), de- 
scriptions of the jurisdictions of the King’s Bench, 
Common Pleas and Exchequer in those works, on the 
practice of the Supreme Court, which were published 
prior to the Constitution of 1846. Messrs. Paine & 
Duer’s Practice contains an account of the jurisdic- 
tions of the King’s Bench, Common Pleas and the law 
side of the Exchequer; but Mr. Graham’s sketch is the 
most original and lucid of them all (Graham’s Juris.). 
For the most part, the American accounts are, in so 
far as the English courts are concerned, condensations 
of the more elaborate English works on the jurisdic- 
tions of the courts at Westminster. (Black. Comm. ; 
Sellon’s Pr.; Tidd’s Pr.; Chitty’s Gen. Pr., and the va- 
rious abridgments.) 

The chief difficulty in stating the original jurisdiction 
of the Supreme Court of the Province, in such a paper 
as the present, is incurred in an effort to condense chap- 
ters into lines, for it is, in reality, an attempt to state 
the jurisdiction of the three great courts at West- 
minster. 

The highest source of the authority of the Provin- 
cial Supreme Court was, undoubtedly, the King’s 
Bench, the remnant of aula regia; from the King’s 
Bench, came its authority to keep inferior tribunals 
within their legal limits by means of the prerogative 
writs; also its authority to superintend corporations 
and quasi-corporations, as well as its right to issue the 
great writ of habeas corpus ad subjiciendum and the 
like. As the local King’s Bench, the Provincial 
Supreme Court, on the Crown side, exercised an ex- 
tended criminal jurisdiction, co-extensive with that of 
the former tribunal. (See the note of New York ed. 
4 Wendell’s Black. Comm. pp. 265, 309, for the various 
modifications of the R. 8.) When the justices of the 





N. Y. 206. (This precise point, namely, that a State 
Legislature has no power to diminish the prerogatives 
or jurisdiction of a court established by the Constitu- 
tion, was lately discussed by Mr. Attorney-General 
Stockton in Noyes v. State of New Jersey. It was also 
taken by counsel, I am informed, in Smith and Bennett 
v. State of New Jersey. See, also, Mayor, eic., Jersey 
City v. Limbeck, to be reported, and Traphagen v. 
West Hoboken, 10 Vroom, N.J.) But section 5 of art. 
vi (Const. 1846), seems to have rendered the words 
“general jurisdiction,’”’ used in section 3 of the same 
article, somewhat nugatory by providing “‘that the 
* Legislature shall have the same powers to alter and 
‘regulate the jurisdiction in law and equity as they 
“have heretofore possessed.’”’ Now, prior to 1846, a 
State court not created, established, or confirmed in its 
jurisdiction, by the Constitutions of the State, would 
appear to have been subject to unlimited legislative 
control, unless such State court had been adopted as 
part of the common law of this State. (Sec. 35, Const. 
1777; Const. 1821, § 13, art. vii.) Mr. Murray, a 
great lawyer of Colonial New York, had contended 
that the Supreme Court of the Province was a part of 
the common law of the Province. (19 Alb. L. J., p. 
492.) Chief Justice Delancey had stated a similar 
proposition in a charge to the grand jury of New 
York county in 1734. (Pamphlets N. Y. Hist. So. Col.) 
The Legislature, however, immediately assumed the 
power to restrict the ‘general jurisdiction in law 
and equity,” conferred on the Supreme Court by 
the Constitution (1846), to that jurisdiction possessed by 





the old ‘‘ Supreme Court of Judicature of the State” 
united to that possessed by the Court of Chancery. 
(Judiciary Act, 1847, ch. 280.) The query naturally 
arises, then, assuming that the words ‘‘ general juris- 
diction in law’ conferred a jurisdiction on the new 
court of every class of cases ever cognizable in a court 
of law, could the legislature abridge its general juris- 
diction in law to that jurisdiction possessed by the old 
Supreme Court of Judicature? 

The repealing act of 1877 (ch. 417) has now annulled 
sec. 16 of art. 3 of ch. 280, Laws of 1847. “‘ Judiciary 
Act,’’ and has substituted for it section 217 of the 
present Code of Civil Procedure. Section 217 is as fol- 
lows: ‘*The general jurisdiction in law and equity 
‘“‘which the Supreme Court of the State possesses 
‘“‘under the provisions of the Constitution, includes 
‘‘allthe jurisdiction which was possessed and exer- 
“cised by the Supreme Court of the Colony of 
“New York, at any time, and by the Court of Chan- 
‘“‘cery in England, on the 4th day of July, 1776; with 
“the exceptions, additions, and limitations, created 
‘“‘and imposed by the constitution and laws of the 
“State. Subject to those exceptions and limitations, 
‘‘the Supreme Court of the State has all the powers 
“and authority of each of those courts, and exercise 
‘* the same in like manner.” 

So, we perceive, that the jurisdiction of the old 
Supreme Court of the Province of New York re- 
mains, at least in the opinion of the Legislature, 
primarily the jurisdiction of the present “Supreme 
Court.”’ 
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Provincial Supreme Court sat in term, they took cog- 
nizance of criminal cases as did the justices of King’s 
Bench in England, without the necessity of special 
commissions of Oyerand Terminer. It was only out 
of term or.on the circuit that they sat by virtue of 
special commissions. (See p. 311, 19 Alb. L. J.) 
The justices of the Supreme Court were like their 
brethren in England, sovereign conservators of the 
peace and supreme coroners of the land. (Appendix 
Smith’s Hist., N.Y. Smith was a justice of the 
Supreme Court in the revolution and a lawyer of re- 
pute; he was afterward chief justice in Canada. Foran 
example of the commission of a Supreme Court justice, 
see the printed report of Forsey v. Cunningham in 1765, 
N.Y. Hist. So. Col.) 

Besides the jurisdiction already mentioned, the Su- 
preme Court derived from the King’s Bench original 
cognizance of ejectment and of all actions of trespass 
or other injuries alleged to have been committed vi et 
armis; of actions generally designated trespass on the 
case, or case, and finally through the fiction of the 
“bill of Middlesex ”’ of all personal actions, whether 
on contracts or torts, where the damages were laid 
above twenty pounds. 

From the Court of Common Pleas the Supreme Court 
obtained its cognizance of real and mixed actions, with 
the exception of ejectment, and cognizance of some 
common pleas as those are contra-distinguished from 
pleas of the Crown. 

The last source of the Supreme Court’s jurisdic- 
tion was the Court of Exchequer, a tribunal di- 
vided into eight distinct parts (2 Chitty’s Gen. Pr. 
389, 390), embracing different jurisdictions originally 
appertaining to the revenue of the crown. In 50 
far as the legal powers of the Exchequer were 
concerned, it administered them in three distinct 
branches: First, a court of exchequer of pleas, em- 
bracing its original common-law jurisdiction. Second, 
the court of equity, in the exchequer chamber, com- 
prehending, as its title imports, its equity powers; and 
third, the court of exchequer chamber for the correc- 
tion of errors in the King’s Bench, Common Pleas and 
Exchequer of Pleas. (Graham's Juris.) 

It was commonly conceded in the Colonial days, as 
well as prior to the year 1846, that the Supreme Court of 
New York possessed the common-law jurisdiction of 
the Court of Exchequer of pleas, namely, of debts due to 
the State and which were generally recovered by in- 
formations filed by the attorney-general, and also ju- 
risdiction of that class of personal actions pros- 
ecuted originally by means of the clause of quo 
minus, inserted in the process of the Exchequer court. 
I cannot find in any printed work a single reference to 
the equity jurisdiction of the provincial Supreme Court, 
but Tam confident that it derived an equity jurisdic- 
tion under the ordinances of Bellomont and Cornbury, 
from the court of equity in the Exchequer chamber. 
We must again recall, at this point, that the latter court 
possessed a very extended equity jurisdiction, similar to 
that of the Court of Equity in Chancery. (Broome’s 
Com. on Com. Law, p. 31, ed. 1873; 3 Comyn’s Dig., 
tit. Exchequer Court, as to the necessity of averring 
** quo minus” in proceedings in this court by English 
bill. Also, 2 Chitty’s Gen. Pr. 450, ‘“‘ Equity side of the 
Exchequer.”’) 

In a collection of papers, which have not seen the 
light, in print, for certainly a hundred and forty years, 
and to which I shall presently refer, I think there is 
sufficient evidence to conclude that theold Supreme 
Court rightfully possessed an equity jurisdiction but lit- 
tle inferior to that possessed by the present Supreme 
Court under the Constitution of 1846. That even Mr. 
Wyche, of the earliest writers on New York practice, 
does not refer to such an equity jurisdiction, militates 
but little against it, for when he wrote, in 1794, he found 
no such jurisdiction exercised, and probably no trace 











of it; the records of the provincial Supreme Court 
consisted merely of minutes and of the court rolls and 
docquetted judgments; they were inconvenient to 
consult, and the opinions in the cases were not re- 
ported or filed. The rest of the writers on the prac- 
tice of the provincial Supreme Court have made no 
investigation of its equity powers, finding it a court of 
common law, and similar decisions to that reported in 
3 Sandf. 653, which pronounced its jurisdiction to 
have been identical with the King’s Bench in England. 
But such an inference from that class of cases, 
for they make no allusion to the jurisdiction derived 
from the Common Pleas in England, would deprive 
the old Supreme Court of its admitted cognizance of 
real actions. The fact was, that the equity jurisdic- 
tion of the provincial Supreme Court, always disputed, 
fell into desuetude after the establishment of 
the State government; it had not been invoked within 
the recollection of most of the ante-nati, and, more- 
over, the Court of Chancery of the State was an un- 
exceptionable and exalted tribunal of adequate equity 
jurisdiction. 

That the Supreme Court of the Province had been 
invested with an equity jurisdiction similar to that of 
the Court of Exchequer in England, I think the charge 
of Chief Justice Delancey, delivered in 1733 to the grand 
jury of NewYork county, tends to show. The chief jus- 
tice spoke of living persons, none of whom arose to con- 
fute him, and, therefore, his remarks should be taken 
as an accurate representation of the facts. (N. 
Y. Hist. So. Col. Pamphlets.) As this charge is a very 
rare paper, and has not been reprinted since 1733, I take 
the liberty of making the following extract from it: 
‘*In the winter of 1731, during Mr. Van Dam’s admin- 
‘istration, there was held a weekly meeting of the 
‘“*judges in town and some of the most considerable 
“lawyers; at one of these meetings it was proposed 
“by one of them to bring the equity business into this 
‘*court’’ (Supreme Court), ‘‘and a question arising, 
‘“‘whether the judges were sufficiently impowered by 
“their commissions to determine causes brought by 
‘English bill, my commission and my Brother Phil- 
“ipses’ were brought, and it was agreed by us all, to 
‘““wit: Masters Alexander, Horsmanden”’ (afterward 
Chief Justice of the Supreme Court), ‘* Chambers, 
“Smith, Jamison and Worrel, who were present at 
“that meeting, that the judges were well impowered, 
‘““and upon that they resolved to bring the business 
“here accordingly. For these and other reasons, be- 
“*cause the business in Chancery would be attended 
‘““with intolerable delays; the Governors, who acted 
‘“*as Chancellors, being obliged to be sometimes in Jer- 
“sey to meet the Assembly of that Province, and 
““sometimes at Albany to meet the Indian nations. 
“ Besides, that few of them care to be troubled with 
‘that business, this made suits in equity in that court 
“very tedious and expensive, and it was thought it 
“could not be disagreable to the people in general, 
‘“*who must believe their properties well secured in the 
“hands of sworn judges, whose business it is to study 
“the laws, and whose estates and families are in this 
“country. It was said that this was the properest time 
‘““when there was no Governor appointed”’ (Mr. Van 
Dam was simply ex-officio Governor) “that we know 
“of, who, perbaps, might think that the leaving his 
“court and bringing the equity busiuess into this was 
“done out of diffidence toward him, and none of the 
“lawyers would care to be the first to expose himself 
“to a governor’s dislike. These were the reasons 
“among many others made use of at that time to alter 
** the current of the practice in equity and turn it into 
“the channels it now runs in” (the Supreme Court), 
“and accordingly a bill was filed in the Exchequer in 
“March Term, 1731, long before the Governor's arrival 
“here, directed to the Honorable Lewis Morris, 
“ Esquire, Chief Justice aud the rest of the justices, 
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‘and on motion process was ordered by him in open 
“court.” 

Assuredly the preceding statement of the Chief Justice 
of the Supreme Court, taken together with the decis- 
ion in Cosby v. Van Dam (19 Alb. Law Jour., p. 350), 
supporting the equity jurisdiction of the Supreme 
Court, entitles the subject to the careful consideration 
of the student of past institutions, especially when he 
considers the grave consequences of exercising a juris- 
diction where none exists. (See, however, the opinion 
of Sir John Randolph, of Virginia, 1 Smith’s Hist’y 
N. Y., Appendix, and also an adverse decision on a 
New Jersey act, similar to that founding the Supreme 
Court in New York, 10 Vroom, 282.) 

In addition to the jurisdiction I have men- 
tioned, the Supreme Court of the Province pos- 
sessed an important relative jurisdiction, by which 
is meant the appellate jurisdiction over  infe- 
rior courts, exercised by means of certiorari, 
habeas corpus and other practice writs. The ordinances 
continuing the Supreme Court (19 Alb. L. J., pp. 232, 
810), prescribe this appellate jurisdiction with such pre- 
cision and conciseness that no account of mine could 
convey so clear an impression to the reader as the lan- 
guage of the ordinances themselves. It will suffice to 
say, that it was analogous to asimilar jurisdiction exer- 
cised in England by the King’s Bench. 

It remains but to touch for a moment upon the ter- 
ritorial jurisdiction of the Supreme Court of the 
Province; this was co-extensive with the territory 
committed to the care of the Governor of the Province 
of New York. It embraced the land within the pres- 
ent boundary of the State, and also that then known 
as the “territories depending thereon,’’* those vague 
possessions about which the antiquaries still dispute. 
The best definition of this territorial jurisdiction 
would seem to embrace all those lands conveyed in the 
Duke of York’s patents, less such portions of them 
as were, from time to time, lawfully granted to other 
Colonies or governments. 

——____—_—— 


PRESIDENT BROADHEAD’S ADDRESS TO 
THE AMERICAN BAR ASSOCIATION. 





GENTLEMEN OF THE ASSOCIATION :—By the eighth 
article of the constitution of our association it becomes 
my duty at this annual meeting ‘‘to communicate the 
must noteworthy changes in the statute law on points 
of general interest, made in the several States and by 
Congress during the preceding year.”’ 

It is also made the duty of the member of the general 
council from each State to report to the president, on 
or before the first day of May, annually, any such legis- 
lation in his State. 

Inasmuch as only twenty-one States were represented 
in the general council, and as but few of the members 
have made reports, it became necessary for me to look 
to other sources of information for the facts necessary 
to be communicated by me under the requirements of 
the constitution. The Secretaries of State of many of 
the States have kindly furnished me with copies of the 
session acts of the Legislatures which have been in ses- 
sion during the last year. 

Many of the States hold biennial sessions of the Legis- 
lature, so that in some of them there has been no legis- 
lation since the last annual meeting of our association, 
or, to use legal phraseology, since the last continuance 
(puis darrein continuance). 

In giving the ‘*noteworthy changes in statute law on 





*A Pennsylvania case, decided in the year 1754 (and re- 
ported in 1 Dallas, 1), held that, prior to Penn’s charter, the 
governor of New York exercised a jurisdiction in Pennsyl- 
vania by virtue of the word “ territories” in the grant to 
the Duke of York. 








points of general interest’? I have not undertaken to 
give, except in some instances, changes which are new 
merely to the State adopting them, but mainly those, 
which are new to the legislation of the country, for the 
obvious reason that a different course would make my 
communication too long, and for the further reason 
that the course that I have adopted is in accordance 
with a fair construction of the duties imposed upon me 
by our constitution. 

Whilst, therefore, having to exercise my own judg- 
ment as to what are noteworthy changes in the statute 
laws of the different States, I may not embrace all 
which, in the opinion of others, come under that head, 
and may, on the other hand, allude to some laws which 
might properly be left out, I have endeavored to be 
accurate in my statements in regard to such matters of 
legislation as in my opinion come properly within the 
purview of my duty. 

ARKANSAS. 

By an act of the Arkansas Legislature, approved 
February 27, 1879, all laws making counties corporations 
and authorizing them to sue and be sued are repealed. 
The act further provides that all persons having de- 
mands against any county shall} present the same to 
the county court of the county. From the judgment 
of the county court an appeal may be taken, andif the 
judgment of the county court is reversed, the judg- 
ment of reversal shall be certified to the county court, 
which shall thereupon enter the judgment of the Su- 
perior Court as its own. When the county has a cause 
of action suit may be brought by the State to the use 
of the county. 

By an act approved March 17, 1879, it is provided 
that in case of sales of property under mortgages and 
deeds of trust the property to be sold shall first be 
appraised by appraisers appointed by the nearest jus- 
tice of the peace, and if it does not sell for two-thirds 
of its appraised value, then it must be offered again for 
sale not less than sixty days thereafter if the property 
be personal, and not less than one year thereafter if 
it be real. At such second offering the property shall 
be sold for whatever it will bring without reference to 
the appraisement. Butin the case of lands the mortgagee 
may still redeem at any time within a year from the 
day of sale, by paying the amount at which they were 
sold, with ten per cent interest thereon and the costs 
of sale. But this act does not apply to sales of property 
for the purchase-money thereof. 


CALIFORNIA, 


The State of California holds biennial sessions of the 
Legislature, and there has been no session since our 
last meeting. But in that State a convention was held 
during the last year of delegates chosen to form a new 
Constitution. The Constitution framed by the conven- 
tion was submitted to the people and adopted bya 
very decided popular majority in May last. This Con- 
stitution contains some provisions entirely new to the 
profession, and as they have attracted much public at- 
tention, [have thought it not inappropriate to allude 
to them, although they do not, strictly speaking, come 
under the head of statute laws. 

Constitutional law, as heretofore understood in our 
American system, embraces those general rules which 
determine the limits of administrative authority, and 
circumscribe the action of the government in relation 
to the constituent personal elements of the State—in 
other words, it is a law for the political authority of 
the State. The powers granted, the powers expressly 
denied and the declaration of rights reserved to the 
individuals who compose the State—afe all limitations 
upon the authority of the government, and whilst it 
cannot be denied that the people of any State may, 
under our American system, through what are called 
constitutional conventions, make rules to govern indi- 
viduals in their relations to each other and to the State 
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as members of the community, yet it has been thought 
best for the interest of every citizen—and for the cause 
of civil liberty itself that his rights of person and of 
property and his relation to others as well as to the 
State should, under the limitations above referred to, 
be controlled by laws made by a government composed 
of several departments, or several bodies, each to 
some extent being a check upon the other; because the 
will of an unchecked majority may in times of great 
popular excitement degenerate into a despotism more 
odious and more oppressive than that of a single ty- 
rant. We havein this country a common law of lib- 
erty, which is higher even than written constitutions, 
and which demands not only that all the powers of 
government should be divided into three departments 
but that the legislative department itself should be 
composed of more than one man, or one body of men; 
each having powers independent of the other. Hence 
it is that the law-making power has been vested in two 
houses—and that their will is also subject to a certain 
extent to be checked by the executive department of 
the government. 

A more dangerous proposition could hardly be ad- 
vanced, than that one body of men should have the power 
to make all the laws—and it does not help the matter to 
say, that a body of men soempowered has been chosen 
by amajority of the people of the State; for that would 
really be to deny to the minority all rights except such 
asthe majority chose to give them—whereas in a just 
government each citizen is entitled to the same protec- 
tion with every other. 

This subject belongs to the science of jurisprudence 
in its broadest sense, and as in the very nature of 
things the doctrine cannot be enforced by any legal 
sanctions, it must be established and maintained by 
an enlightened public sentiment—Ll allude to it here 
because of late years the constitutional conventions of 
many States have in their action departed very widely 
from this most salutary principle, and none of them 
more so than the convention which framed the Consti- 
tution of California. 

I am not disposed to impugn the wisdom of the pro- 
visions to which reference will be made, if they ap- 
peared as acts of ordinary legislation; but it seems to 
me that many of them are out of place in a State Con- 
stitution. 

It is often the case that in seeking for something 
better we lose the good which we have; and it may be 
thatin attempting to curb the power of overgrown 
monopolies, or to eradicate evils which have grown up 
in the administration of State affairs, a precedent has 
been set which in tbe end will endanger the cause of 
civil liberty. 

This new Constitution of California provides that 
each stockholder of a corporation or joint-stock asso- 
ciation shall be personally liable for such proportion of 
all its debts and liabilities contracted or incurred dur- 
ing the time he wasa stockholder as the amount of 
stock owned by him bears to the whole amount of the 
subscribed capital stock; and that the directors and 
trustees of corporations and joint-stock companies 
shall be jointly and severally liable to the creditors and 
stockholders for all moneys embezzled or misap- 
propriated by the officers of the corporation during the 
term of office of the director or trustee. 

The Legislature is not authorized to extend’any fran- 
chise or charter, nor to remit the forfeiture of any 
franchise or charter of a corporation now existing, or 
which shall hereafter exist, under the laws of the 
State. 

No corporation is authorized to issue stock or bonds 
except for money paid, labor done or property actually 
received ; and all fictitious increase of stock or indebt- 
edness is declared to be void. 

The cumulative system of voting for directors of cor- 
porations is provided for to the exclusion of every 











other mode, except that members of co-operative socie- 
ties, formed for agricultural, mercantile and manufac- 
turing purposes, may vote in the manuer prescribed by 
law. 

A corporation may be sued in the county where the 
contract is made or is to be performed, or where the 
obligation or liability arises, or the breach occurs, or in 
the county where the principal place of business of the 
corporation is situated. 

Railroad corporations are required to receive and 
transport each other’s passengers, tonnage and cars 
without delay or discrimination. 

No president, director, officer, agent, or employee of 
any railroad or canal company shall be interested di- 
rectly or indirectly in the furnishing of material or 
supplies to the company, nor in the business of trans- 
portation as a common carrier of freight or passengers 
over the road or canal owned, leased, controlled or 
worked by the company—except to the extent of his 
ownership of stock therein. 

No railroad company or other common carrier shall 
combine or make any contract with the owners of any 
vessel that leaves port or makes port in the State, or 
with any common carrier, by which combination or 
contract the earuings of the one doing the carrying are 
to be shared by the others not doing the carrying. And 
whenever a railroad corporation shall, for the purpose 
of competing with any other common carrier, lower its 
rates for transportation of passengers or freight, from 
one point to another, such reduced rates shall not be 
again raised or increased from such standard without 
the consent of the governmental authority, in which 
shall be vested the power to regulate fares or freights. 

Provision is made for the election of three commis- 
sioners of transportation who have full power and are 
required to establish rates of charges for the transpor- 
tation of passengers and freight by railroad or other 
transportation companies, and to publish the same from 
time to time, with such changes as they may make. 
Any failure to conform to the established rates of 
transportation onthe part of a transportation company 
shall subject the company to afine not exceeding 
twenty thousand dollars; and any officer or employee 
of a company who shall demand or receive rates in ex- 
cess of those established by the commission shall be 
fined not exceeding five thousand dollars and impris- 
oned not exceeding one year. 

In regard to taxation, it is amongst other things pro- 
vided that land and the improvements thereon shall be 
separately assessed, and that cultivated and uncul- 
tivated land of the same quality and similarly situated 
shall be assessed at the same value. 

It is also provided that a mortgage, deed of trust, 
contract or obligation by which a debt is secured shall, 
for the purposes of assessment and taxation, be deemed 
and treated as an interest in the property affected 
thereby, and except as to railroads or other quasi pub- 
lic ‘corporations, in case of debt so secured, the value 
of the property affected by such mortgage, deed of 
trust, contract or obligation, less the value of such se- 
curity, shall be assessed and taxed to the owner of the 
property, and the value of the security shall be assessed 
and taxed to the owner of the security in the county 
where the property is situated. 

The tax levied is made alien upon the property and 
the security, and may be paid by either party; if paid 
by the owner of the security, the amount of the tax 
shall become a part of the debt secured, and if the tax 
on the security is paid by the owner of the property 
it shall constitute to that extent a payment of the debt 
secured. 

Every contract by which a debtor is obliged to pay 
any tax or assessment on money loaned, or on any 

mortgage, deed of trust or other lien, shall, as to any 
interest specified therein, or as to such tax or assess- 
ment, be null and void. 
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The right to collect rates or compensation for the use 
of water supplied to any county, city or town, or the 
inhabitants thereof, is declared to be a franchise, and 
cannot be exercised except by authority of and in the 
manner prescribed by law. 

No corporation now existing, or that may hereafter 
be formed, under the laws of the State, shall employ 
directly or indirectly, in any capacity, any Chinese or 
Mongolian, nor shall they be employed in any State, 
county, municipal or other public work. 

The Legislature is required to pass laws prohibiting 
the introduction of Chinese into the State after the 
adoption of the Constitution. 

It is declared that no native of China shall enjoy the 
elective franchise. And the Convention, in their ad- 
dress to the people of the State, say that this provis- 
ion is introduced to guard against a possible change in 
the naturalization laws admitting Chinese to citizen- 
ship, and that it was necessary to exclude all natives 
of China in order to avoid the prohibition contained 
in the fifteenth amendment, which declares that 
“The right of citizens of the United States to vote 
shall not be denied or abridged by any State on ac- 
count of race, color or previous condition of servi- 
tude.”’ 

It is difficult to apprehend how the prohibition con- 
tained in the fifteenth amendment is avoided by de- 
claring beforehand to the United States that if the 
Chinese are permitted by the naturalization laws to 
become citizens, they shall nevertheless not enjoy the 
elective franchise. This attempt to repeal the fif- 
teenth amendment will not, in my judgment, stand 
the test of judicial scrutiny. If they had said in the 
Constitution that no man wearing a queue should en- 
joy the elective franchise, the prohibition might have 
been avoided — because the fifteenth amendment to the 
Constitution says nothing about queues— but it does 
protect all races and all colors when they become citi- 
zens. In connection with this subject it may not be out 
of place to refer to a case tried during the last month, 
in which Justice Field of the Supreme Court, whilst 
holding the United States Circuit Court in San Fran- 
cisco, decided a question of some interest which arose 
under the provisions of an ordinance of the city of San 
Francisco. 

The State had passed a law limiting the number of 
persons who might reside or lodge in a room or tene- 
ment, having a capacity of so many cubic feet, anda 
violation of the provision of this law subjected the party 
to imprisonment in the county jail. A Chinaman in 
San Francisco was convicted of violating the law and 
sentenced to imprisonment in the county jail. The 
authorities of the city of San Francisco passed an or- 
dinance providing that all persons confined in the jail 
of the city should have their hair cut off within one 
inch of their heads. 

The sheriff, in obedience to the ordinance, cut off the 
queue of the Chinaman, and he brought suit against 
the sheriff for damages. The complaint was demurred 
to, and the United States Circuit Court, Judge Field 
presiding, overruled the demurrer, holding that the 
act of the sheriff was unauthorized and a trespass; 
that the ordinance of the city was void; that the city 
under its charter was not authorized to pass such an 
ordinance; and second, that it was a cruel and unusual 
punishment and in violation of the Constitution of the 
United States. 

All contracts for the sale of shares of the capital 
stock of any corporation or association on margin or 
to be delivered at a future day, shall be void, and any 
money paid on such contracts may be recovered by the 
party paying it by suit in any court of competent ju- 
risdiction. 

In civil actions three-fourths of a jury may render a 
verdict. 

The provisions of the Constitution are declared to 





be mandatory and prohibitory, unless by express words 
they are declared to be otherwise. 

The Supreme Court of the State consists of one chief 
justice and six associate justices. The State is divided 
into two judicial departments, and the court may sit 
in departments or in bank. 

The chief justice is required to assign three of the 
associate justices to each of the departments, which 
assignment may be changed from time to time, the jus- 
tices being competent to sit in either department. 
Each department shall have the power to hear and de- 
termine causes. 

The chief justice is required to apportion the busi- 
ness to each department, and may in his discretion or- 
der any cause before the court to be heard in bank. 
No judgment of a department shall be final until the 
expiration of thirty days, unless approved by the chief 
justice in writing, with the concurrence of two asso- 
ciate justices. Within the period of thirty days, un- 
less so approved, a court in bank may be called, either 
by four associate justices, or by the chief justice, for 
the hearing of any particular cause; the chief justice 
is authorized to convene the court in bank at any 
time. 

Before drawing their salaries the justices of the Su- 
preme Court and the judges of the Superior Courts are 
required to make and file an affidavit that no case re- 
mains undecided in their courts which has been sub- 
mitted for ninety days. 

Many of these provisions of the Constitution of Cali- 
fornia partake of the character of ordinary acts of leg- 
islation — they are in fact laws, or ordinances adopted 
without the concurrence of the legislative and execu- 
tive departments of the government, and yet operating 
directly upon the individual. 

CONNECTICUT. 

The State of Connecticut has adopted a mode of 
procedure in courts of justice similar in its general 
features to that now in force in twenty States and 
seven Territories. The object being: First, to abolish 
(with certain exceptions) the various forms of civil ac- 
tions, and allow the suitor to come into court with a 
simple complaint, stating in plain language his real 
grievance; second, to permit the concurrent adminis- 
tration of law and equity, by one and the same court 
and in the same course of procedure. 

An act has also been passed declaring ‘‘ That every 
tramp shall be punished by imprisonment in the State 
prison not more than one year.” 

Tax liens may be foreclosed in the manner provided 
by law for the foreclosure of mortgages of real estate, 
and the court may limit the time of redemption or 
order the sale of the property. 

GEORGIA. 

The most important law passed by the Georgia Leg- 
islature is an act authorizing the issue of State bonds 
to redeem the outstanding indebtedness of the State 
falling due. They are coupon bonds payable to bearer, 
and issued in sums of not less than five nor more than 
one hundred dollars and in no event to be sold for less 
than par. They bear four per cent interest and are 
payable in six years at the office of the State treasurer, 
the interest is payable on the 1st of January of each 
year, the bonds to be engraved on the best bank-note 
paper, and of a particular dimension as fixed by the 
act. They are being readily bought up, and will pass 
as bank notes. The question has been raised as to 
whether they came within the provision of the Federal 
Constitution against the emission of bills of credit. 
This act was approved December 14, 1878. There is an 
act approved December 16, 1878, providing for the pro- 
bate of foreign wills, where the testator has died in 
another State, leaving property in the State of Geor- 
gia disposed of by said will. The courts of ordinary 
of the several counties may take proof of the will, and 
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if no person resident of the State has been appointed 
executor, may issue letters of administration with the 
will annexed. 

And also an act to authorize common carriers who 
have transported freight to destination, and are unable 
to deliver the same in six months, to sell the same at 
public auction for cash, after publication in a news- 
paper for four weeks, and to deposit the proceeds of 
the sale in a State or national bank to be selected by 
the carrier. Perishable articles may be sold at short 
notice. Approved December 16, 1878. 


ILLINOIS. 

The State of Illinois, by an act approved May 7, 1879, 
provided that no real estate should be sold, by virtue 
of any power of sale contained in a mortgage, deed of 
trust, or other conveyance in the nature of a mort- 
gage, executed after the taking effect of the act, but 
that all such instruments should be foreclosed in the 
manner provided for foreclosing mortgages containing 
no power of sale, and by judgment of a court of com- 
petent jurisdiction. 

By another act, approved May 29, 1879, it is provided 
that conductors of railroad trains, and the captain or 
master of any steamboat carrying passengers, within 
the jurisdiction of the State, shall be invested with 
police powers while on duty on their respective trains 
or boats. 

MASSACHUSETTS. 

The most important act of a general nature passed 
by the Legislature of this State is an act approved 
April 23, 1879, providing a remedy by suit for those 
having claims against the Commonwealth. 

The causes to be tried in the same manner in all re- 
spects as suits at common Jaw —and if there is a final 
decision in favor of the claimant, the chief justice of 
the Superior Court shall certify the amount found due, 
with costs, to the governor, who is authorized to draw 
his warrant for the amount on the treasurer and re- 
ceiver-general. 

By another act approved March 21, 1879, it is pro- 
vided that, whenever a person arrested on criminal 
process has been ordered to recognize with sureties for 
his appearance, he may, instead of giving securities, 
give his personal recognizance and deposit with the 
clerk or justice of the court the amount of bail which 
he is ordered to furnish. 


MISSISSIPPI. 

The State of Mississippi has passed a very stringent 
law against the carrying of concealed weapons. 

Also providing a summary mode of trying cases of 
contested elections for county officers before a justice 
of the peace with the right of appeal to the Circuit 
Court when the case is to be tried de novo. The ver- 
dict of the jury determines who is entitled to the com- 
mission. 


MISSOURI. 

The last session of the Missouri Legislature was the 
revising session; the Revised Statutes have not yet 
been published, and do not take effect until the first of 
November next, except such acts as by the provisions 
therein contained take effect at a different time. 

There are very few acts of a general nature which 
take effect before the first of November, amongst them 
are the following: 

By an act approved April 26, 1879, it was provided 
that any person being a candidate for election to any 
office of honor, trust or profit in the State, who shall 
promise to discharge the duties of the office for a sum 
less than the salary, fees or emoluments as fixed by 
the laws of the State; or to pay back any portion of 
the salary, fees or emoluments, as an inducement to 
voters at such an election, shall, on conviction, be 
deemed guilty of a misdemeanor, and shall be fined not 
less than fifty nor more than five hundred dollars, or 
imprisoned in the county jail not less than ten days 











nor more than six months, or by both fine and impris- 
onment, and shall forfeit the office to which he shall 
have been elected. A spirit of economy had induced 
the people of some of the counties to elect men to 
office who agreed to serve for less than the lawful 
fees or salary, and this law is a reproof of such action. 

By an act approved March 9, 1879, it is provided that 
no tax shall be assessed, levied or collected in the sey- 
eral counties of the State except the State tax a:.2 
tax necessary to pay the funded or bonded debt of the 
State, the tax for current county expenditures and for 
schools — except under certain limitations and condi- 
tions prescribed in the act, which are as follows: When- 
ever the county court of a county is satisfied that there 
exists a necessity for the assessment, levy and collec- 
tion of other taxes than those first enumerated, they ° 
shall request the prosecuting or county attorney to 
present a petition to the Circuit Court of the county, 
or judge in vacation, setting forth the reasons why 
such tax should be levied and collected, and the Cir- 
cuit Court or judge being satisfied of the necessity for 
such tax and that the levy and collection of the same 
will not conflict with the Constitution and laws of the 
State, shall by order direct the county court to levy 
and collect the tax. 

And the judges of the county court are prohibited 
under penalty from assessing, levying or collecting any 
taxes other than those first enumerated, without an 
order from the Circuit Court, obtained in the manner 
above described. 

This act was intended to avoid the process of the 
Federal courts requiring the county courts to levy 
and collect taxes to pay judgments rendered against 
counties on their bonded indebtedness — there being a 
conflict in the decisions of the State and Federal 
courts as to the validity of certain county bonds, and 
as to the power of the counties to issue them. 

The United States Circuit Courts for the districts of 
Missouri, Judges Dillon, Krekel and Treat, have de- 
cided this act of the Missouri Legislature to be uncon- 
stitutional and void, as impairing the obligations of 
contracts, by impairing the remedy in force when the 
contract was made. 

OHIO. 

By an act of the General Assembly of Ohio, ap- 
proved March 27, 1875, provision was made for the ap- 
pointment by the governor of three commissioners, to 
revise and consolidate the statute laws of the State, 
and it is declared that in performing this duty the com- 
missioners ‘*‘ shall bring together all the statutes, and 
parts of statutes, relating to the same matter, omitting 
redundant and obsolete enactments, and such as have 
no influence on existing rights or remedies, making al- 
terations to reconcile contradictions, supply omissions 
and amend imperfections in the original acts, so as to 
reduce the General Statutes into as precise and com- 
prehensive a form as 1s consistent with clear expres- 
sion of the will of the General Assembly, rejecting all 
ambiguous and equivocal words, and all tautology and 
circuitous phraseology.’’ They are also required to ar- 
range the laws under suitable titles with references to 
the original acts from which they are compiled, and to 
make foot-notes of the decisions of the Supreme Court 
upon the same. 

The commissioners have been engaged for four years 
in the work and it has just been completed and is to 
be published in two volumes by the first of December 
next. 

But few acts of a general nature have been passed 
by the last General Assembly and none of them par- 
ticularly noteworthy except an act approved March 6, 
1879, providing that a court from which any execution 
or order of sale has issued shall, upon notice and mo- 
tion of the officer or interested party, punish as for 
contempt any purchaser of real property failing to pay 
the purchase-money therefor. 
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PENNSYLVANIA. 


The State of Pennsylvania at the last session of its 
Legislature enacted but few laws of a general nature 
which are particularly noteworthy. 

An act approved April 30, 1879, provides for the pun- 
ishment of tramps by imprisonment fora term not ex- 
ceeding twelve months. 

By another act attorneys are entitled to a writ of 
error from the Supreme Court in cases of proceedings 
against them for unprofessional conduct. 

By an act approved June 11, 1879, it is provided that 
when a wife has been deserted by her husband, she is 
authorized to bring suit against her husband or any 
one else without the intervention of a trustee or next 
friend. 

By another act approved June 11, 1879, it is provided 
that judgment debtors, or other persons having knowl- 
edge, may be examined under oath for the discovery 
of property subject to execution, after the issuance of 
an execution and a return of no property found. 


TEXAS 


In Texas the bell-punch law bas been adopted, to 
take effect on the Ist of October, 1879. 

And by an act approved April 2, 1879, entitled ‘* An 
act to suppress lawlessness and crime, and to organize 
aforce for that purpose,” the governor is authorized 
to organize a company of twenty-five men, besides 
their officers, who are to be armed and equipped and 
subsisted by the State; they are vested with certain 
police powers, and authorized to arrest persons charged 
with crime; they are to be governed by the rules and 
regulations of the United States army, and the articles 
of war, so far as the same may be applicable. 

By an act approved April 21, 1879, it is provided 
“that no deed, mortgage, contract, bond for title, or 
other written instrument relating to land, shall be 
registered or recorded unless it is shown by recitals 
in such instruments whether the grantor was married 
or single at the time he acquired his interest in the 
land; if married the name of the husband or wife; 
whether the husband or wife is dead; whether the 
land is separate or community land of the grantor, and 
whether the grantee is single or married, and if mar- 
ried, the name of the husband or wife.” 

On the 28th of July, 1876, an act was approved pro- 
viding for the appointment of five commissioners to 
revise and digest the laws of the State. They made 
report of their work on the Ist of January, 1879. It 
wasapproved. I have not been able to see a copy of 
the digest, but I may state that the Civil Code goes 
into effect on the Ist of September, 1879. The Penal 
Code and the Code of Criminal Procedure went into 
effect on the 24th of July last. 


VERMONT. 


Vermont has passed a law providing for taxing the 
deposits of savings banks, savings institutions and 
trust companies. The tax is to be paid by the compa- 
nies on account of the depositors. 

Also an act approved January 1, 1879, providing for 
mortgages of personal property. 

This is the first chattel mortgage law that ever ex- 
isted in Vermont. 

Provision has been made by law for the appointment 
of two commissioners to revise, redraft, compile, con- 
solidate and arrange in methodical order, the public 
statutes of the State. 

As to some of the States I have not been able to ob- 
tain access to the laws passed during the last year. In 
others, no laws have been passed which have been 
deemed worthy of special mention, and of the States 
which hold biennial sessions it so happens that in 
nearly all of them no session of the Legislature was 
held during the last year. 





ACTS OF CONGRESS. 

An act to establish a national board of health, to 
consist of seven members, to be appointed by the Presi- 
dent, with the advice of the Senate, and one medical 
officer of the army, one of the navy, one of the marine 
hospital service, and one officer from the department 
of justice, whose duty it shall be to obtain informa- 
tion upon all matters affecting the public health; to 
advise the several departments of the government, the 
executives of the several States and the commissioners 
of the District of Columbia, on all questions submitted 
to them, or whenever, in the opinion of the board, 
such advice may tend to the preservation and improve- 
ment of the public health. 

The Academy of Science is requested to co-operate 
with them, and they are to report at the next session 
of Congress a plan for a national public health organi- 
zation. Approved March 3, 1879. 

A joint resclution was passed appropriating $50,000 
to pay expenses incurred in investigating the origin 
and causes of epidemic diseases, especially yellow fe- 
ver and cholera, and the best method of preventing 
their introduction into the United States. 

An appropriation was made of $250,000 to be set apart 
as a perpetual fund for the purpose of aiding the edu- 
cation of the blind in the United States, through the 
American Printing House for the! Blind, by act ap- 
proved March 3, 1879. 

Also an act was passed at the late session admitting 
certain women to practice before the Supreme Court 
of the United States. 

Also an act providing for taking criminal cases to the 
Circuit Court from the District Court, by writ of er- 
ror, where the sentence is imprisonment, or fine and 
imprisonment, and the fine exceeds the sum of $300. 

One of the provisions of the last census act, enacted 
March 9, 1879, provides that if any State or Territory 
shall, by its officers, and according to the rules and 
forms prescribed by the act of Congress, take a semi- 
decennial census, the United States government will 
pay fifty per cent of the cost. 

And, now, gentlemen of the association, having, in a 
very imperfect manner, completed the special task as- 
signed me, I have only a few words to say in reference 
to the general objects of the association as indicated 
by the wisdom of those who formed it. 

We have undertaken to advance the science of juris- 
prudence, promote the administration of justice and 
uniformity of legislation throughout the Union, up- 
hold the honor of the profession of the law, and en- 
courage cordial intercourse among the members of the 
American bar. 

If we shall prove ourselves equal to this undertaking, 
we shall deserve the gratitude not only of the present 
but of coming generations. 

It has been said by an eminent English writer that 
“the whole story of law—as the story of every other 
department of human life—is the story of human er- 
ror, but also the story of truth and resistance to error, 
not to say of triumph overit. It is by virtue of good 
laws and not of the bad, that States have progressed 
and nations continue to live; and it is because the vast 
bulk of the law in all countries, even the worst gov- 
erned, has done more to secure human freedom than 
to impair it, that civilization has progressed as far as it 
has.”’ 

In securing the adoption of laws, the members of our 
profession, as long as they have maintained its honor, 
have always exercised a greater influence than all 
other classes in the community combined. Whilst not 
legislators themselves, they have much to do in direct- 
ing the wheels of legislation. 

From the nature of their calling it becomes their 
duty to watch the operation of all laws, whether they 
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to improve them in the interest of humanity. Individ- 
ual effort may accomplish much, but concerted action 
will accomplish more. 

Public opinion is in this country the source of all 
laws, whether they appear in the form of customs 
which arise from the common consent of the people in 
a community—and which always exist before there is 
any written law on the subject to which they relate— 
or from statutes which are enacted by their representa- 
tives who are authorized to make laws. 

In no country where the English language is spoken 
can the supreme political authority long persist in 
counteracting the will of the bulk of the population, 
no matter what may be the form of government. 

But public opinion is often wrong—the turbulence 
of human passions and the promptings of individual 
interests so often urge men to violate the principles of 
right in the'passage of unjust laws, even in the best 
regulated societies, that untiring effort and unceasing 
vigilance are necessary to maintain truth and establish 
justice on a firm foundation. Efforts at social reform, 
political convulsions and domestic insurrections agi- 
tate the sea of public sentiment until the tempestuous 
waves threaten to sweep away, and do often sweep 
away, the barriers which protect individual right. 

John Stuart Mill has well said: ‘That in the world 
of law no less than in the physical world every commo- 
tion and conflict of the elements has left its mark 
behind in some breach or irregularity of the State; 
every struggle which ever rent the bosom of society is 
apparent in the disjointed condition of the part of the 
field of law which covers the spot; nay, the very traps 
and pitfalls which one contending party set for another 
are still standing, and the teeth, not of hyenas only, 
but of foxes and all cunning animals are imprinted on 
the curious remains found in these antediluvian caves.” 
[Essay on Bentham.] 

It is the business of those who have studied the 
science of human rights, whether they be on the bench, 
at the bar, in the social circle, or in the halls of legis- 
lation, to see that public sentiment springs from a pure 
fountain and flows in an unobstructed channel, and 
that the law adopted in pursuance of its mandates shall 
secure to each citizen the fullness of individual exist- 
ence, and impose so much restraint only upon each as 
is necessary for the good o/ ail. 

Qe 


THE AMERICAN BAR ASSOCIATION. 
SARATOGA SPRINGS, August 21, 1879. 

The annual meeting of the American Bar Association 
cannot be pronounced a success so far as numbers are 
concerned. I was not able to be present on the first 
day, but to-day, there are only about one hundred in 
attendance, and the sittings are held in a very small 
room. Itis said there was a somewhat larger attend- 
ance yesterday, and certainly there are more lawyers 
visiting here to-day who do not attend the sittings 
than those who do attend; both of which are bad evi- 
dences for the interest of the occasion. There is a con- 
spicuous absence of lawyers living in this State. But if 
the attendance is small, the ability and interest of the 
papers and addresses have been considerable. I regret 
that I was not present yesterday. Judge Broadhead’s 
address is well spoken of. Of Mr. Hitchcock’s two 
hours’ essay on the Inviolability of Telegrams, founded 
on the case of Ex parte Brown, it is doubtless true, as I 
heard a delegate say that, ‘‘ there was avast deal of 
learnin’ into it,’’ and that it was a most exhaustive 
treatise on the subject, but that its range was necessa- 
rily too narrow and its treatment too technical for the 
occasion. Mr. George A. Mercer, of Savannah, read 
an excellent paper on the Relation of Law and National 
Spirit. I hear the highest praise of Mr. Child’s paper 
on Shifting Uses from the Standpoint of the Nine- 





teenth Century, which was mainly a discussion of the 
jury question. Mr. Child would not abolish, but 
would improve, the jury system. It may be suspected, 
however, that in his capacity of United States District 
Attorney he has been accustomed to see the worst side 
of the jury, which in the Federal courts, both in ma- 
terial and in organization, is frequently abominable. [ 
should be glad if the ALBANY LAW JOURNAL could 
present his paper in full to its readers, and if I succeed 
in obtaining a copy it will be due to Mr. Child’s cour- 
tesy alone, for the policy of the managers of the asso- 
ciation seems to be hostile to any effective promulga- 
tion of what is said and done, despite the wishes of the 
sayers and doers. In fact, there seems to be a sort of 
mutual admiration ring, who manage its affairs as 
childishly as possible, conspicuous among whom is Mr. 
Rawle, of Pennsylvania, who generally seems not to 
know his own mind, and when he finds it out it seems 
that it would have been better if he had not discoy- 
ered it. 

The most pervasive figure of the occasion is ex-Sena- 
tor Poland, of Vermont, ap alert “gentleman of the 
old school,” with snowy hair, dark skin, and bright 
eyes, who is the lineal successor to Daniel Webster’s 
blue coat and gilt buttons. He is a good presiding 
officer. The guardian angels of the conventional infant 
seems to be Mr. Hunt, of Louisiana, and Mr. Pirtle, of 
Kentucky, both middle-aged gentlemen, who have 
been very busy in raising points of order, and other- 
wise hushing the cradle of the new-born slumberer. 
Mr. Broadhead, the president, is a weighty, elderly 
gentleman, with a fine head, a countenance of elephan- 
tine sagacity and benevolence, and a patient and mag- 
isterial air. He is an excellent chairman and seems to 
have a keen but repressed sense of humor. 

The first of the exercises this morning was an address 
by Mr. E. J. Phelps, of Vermont, on Chief Justice 
Marshall and the Constitution, a venerable and de- 
pressing subject, but which he contrived to make very 
interesting. He is a slender gentleman, somewhat 
past middle age, with a refined and thoughtful face, 
which I had pronounced, before I knew who he was, 
the most intellectual in the Assembly. He commenced 
with an apology for not having prepared a written ad- 
dress, but the apology was superfluous, for Mr. Phelps 
isan accomplished extemporaneous speaker, and his 
address was the best possible in conception for such an 
occasion, namely, a well-considered unwritten speech. 
His tone was conversational, his utterance deliberate, 
his manner unpretentious—quite the style of Wendell 
Phillips. Without diffuseness or repetition, and with 
a singular verbal felicity and affluent command of 
synonyms, he held his audience attentive and greatly 
satisfied foran hour andahalf. The key-note of his 
address was the unique importance of the Federal Su- 
preme Court as a factor of government, and the indis- 
pensableness of preserving it sacred from the inroads 
of party spirit and intrigue. The tone of the address 
was most admirable, enlivened as it was by occasional 
flashes of eloquent humor, and nothing could have been 
better adapted to an occasion which had gathered law- 
yers from nearly every State inthe Union. Mr. Phelps 
thought of two things which never seemed to have oc- 
curred to anybody before, namely, the desirability of 
collecting and editing Marshall’s thirty-four Constitu- 
tional Opinions in one volume, and a measured defense 
of the Federalist party. I think Mr. Phelps overrates 
the merits of Marshall’s style in pronouncing it a model 
of judicial expression. While Marshall is a model of 
judicial reasoning, it seems to me that his style is ex- 
cessively arid and unadorned, and that it compares un- 
favorably, for exampie, with Lord Stowell’s. It also 
seems to me that Mr. Phelps exaggerates the abilities 
of Marshall’s judicial associates, none of whom cer- 
tainly except Story wasa shining jurist. But in re- 
spect to the essentials of his character and services, Mr. 
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Phelps did no more than justice to the memory of the 
most useful citizen who has ever adorned the bench in 
this country. 

The next proceeding was the reading of the report of 
the committee on Law Reform, by the chairman, Mr. 
William Allen Butler, of New York. Mr. Butler isa 
well-known commercial lawyer, who has also earned 
an honorable name in letters. Mr. Butler is getting 
uncomfortably near sixty years of age, I should say, 
but the ordinary source of judgment as to age is lack- 
ing in his case, for his head reminds me of the title of 
his famous poem ‘* Nothing to Wear.’’ He is rather 
below the medium stature, has light eyes, and a nose 
strongly suggestive of our national bird. The report 
which was on the acknowledgment and proof of deeds 
and wills, was most excellent and interesting. Mr. 
Butler described the amusing discrepancies in this 
respect between the different States, from the simplic- 
ity of New Hampshire to the particularity of Texas, 
and slyly observed that the precautions of the forms 
seemed to be in inverse proportion to those taken for 
the safety of human life in the two localities. He evi- 
dently had been reading the ALBANY LAW JOURNAL 
of late. He recommended the adoption of a resolution 
jooking to a uniform system of proofs and acknowledg- 
ments, a2 most important, and it seems to me, a quite 
practicable suggestion. Mr. Pond, of Saratoga, moved 
that the committee draft a form of a law designed to 
effect this object, but as this looked like something 
practical, Mr. Hunt, of Louisiana, eagerly raised a 
point of order. upon which Pond subsided. Mr. But- 
ler’s report occupied about an hour, was listened to 
with great interest, and the resolution recommended 
was adopted. 

Next came the report of the committee on Legal 
Education, read, and unquestionably composed, by Mr. 
Carlton Hunt, of Louisiana, the chairman of the com- 
mittee, and one of the association nurses of whom I 
spoke. Mr. Hunt is tall, slender, about forty years 
old, with an anxious and solemn face, a head some- 
what bare, iron-gray side whiskers and moustache, 
and a clerical garb. His report, read, or rather de- 
claimed, in a melancholy and desponding tone, but 
with an exceedingly nervous and impassioned manner, 
with much emphasis of bands and feet, occupied an 
hour and thirty-eight minutes. Mr. Hunt is evidently 
agentleman of fine scholarship, and his report ex- 
hibited great learning and research, but residing ina 
State regulated by the civil law, he attributes too great 
importance to the exhaustive and general study of that 
system. Most of his report was taken up with critical 
notice of the great civil lawyers and rapturous eulogies 
of the civillaw. I really did not know how gloomy 
one could be made to feel over the premature decease 
of those learned Thebans, until Mr. Hunt showed me. 
It really reminded me of Mark Twain’s weeping at the 
graveof Adam. Several long Latin quotations, recited 
ore rotundo, including Cicero’s praise of books, made 
the audience look unwontedly wise. The practical 
portion of the report was the recommendation of a 
baker’s dozen of subjects of study in the education of 
lawyers, and of the requirement of a three years’ course 
of study and graduation at a law school as a requisite 
to admission to the bar. Mr. Hunt’s course of study, 
if properly pursued, with the indispensable attention to 
the living common law, would require nearer six than 
three years. He would apparently attach undue weight 
to a past system, which is of little practical importance 
in this country except in his own State, and which is 
already taught to an extent sufficient for elementary 
purposes in our law schools as well as set forth in 
Judge Story’s various treatises. Civil law and com- 
parative jurisprudence are accomplishments rather 
than fundamentals, and more profitably studied in the 
lawyer’s mature years, like history and polities. On 
the conclusion of Mr. Huut’s report, if it had not beeu 





so near dinner, there would have been a lively time, 
for Mr. Pirtle arose and objected to the requirement of 
a law school education as a condition of admission. 
Thereupon Mr. Hunt gallantly rushed to the fray, 
raised a point of order, and there was likely to be a 
scene like that where Sairey Gamp and Betsey Prig 
fell out after having “ nussed off and on together’ so 
long and harmoniously. While I was promising myself 
a little amusement from this source, some hungry and 
prosaic lawyer moved to lay the subject on the table. 
Before Mr. Hunt could consent to this indignity, he 
demanded, after having unsuccessfully raised a point of 
order, to know how long it would lie there, whereupon 
the president, with a roguish twinkle of his blue eyes, 
responded that it would lie until called up. This 
seemed to satisfy Mr. Hunt and everybody else, for 
the resolutions were laid on the table with great hearti- 
ness and unanimity, ‘and there,” as Webster observed 
of the bones of our revolutionary fathers, ** they will 
remain forever.” 

Some gentleman, having a cause in the Federal 
Supreme Court, and wishing to find out where it stood, 
now moved a resolution looking to the publication of a 
docket of causes in that court; a good suggestion, but 
entirely hostile to the association’s theory of keeping 
things respectable by keeping them still. But as the 
delegates all wished to seem to stand in need of simi- 
lar information, they all eagerly voted for the resolu- 
tion. 

Officers for the ensuing year were then elected, 
having been duly nominated by the “‘ grand council.” 
Ex-Secretary Bristow, the new president, was then 
introduced to the assembly, and in a ponderous voice, 
quite disproportioned to his phrenological development, 
and with his little hammer, quite in the approved auc- 
tioneer’s manner, knocked down the Convention sine 
die. Then all hands gladly went to dinner. 

I understood there was to be some sort of a 
** carouse,’’ called a “* banquet,’’ in the evening. I say 
‘*carouse,’’ because “reporters and ladies’’ were care- 
fully excluded. Whether this was on account of a 
short supply of victual, or a desire to say things unfit 
for the ear of the public and of the ladies, I do not 
precisely know, but my observation leads me to suspect 
that on such occasions there is always enough to drink, 
and an excess of broad stories, which is called “ having 
a good time.”” As Iam not a member of the covenant 
band, and for the nonce am a reporter as well as editor, 
I am, of course, excluded; but I do not experience the 
sensations of the Peri at the gate of Eden, but on the 
contrary am inclined to guess that neither myself nor 
the readers of the ALBANY LAW JOURNAL lose a great 
deal by the regulation, and that the proceedings will 
be of a kind unspeakable and not to edification. One 
thing however must have been good, if the committee 
succeeded in finding a copy of the proceedings of the 
last meeting and dinner of the New York Bar Associa- 
tion, for at last accounts they were looking for it to 
furnish precedents for toasts. A perusal of the pro- 
ceedings will also show the committee that clergymen, 
physicians and editors were present at that dinner, 
and responded to toasts, and that the health of the 
ladies was drunk. I must congratulate Mr. Rawle on 
his eminent tact and discretion in keeping things quiet. 
There was once a Mr. Rawle, of Peunsylvania, who 
believed in reporting legal doings, but this young 
gentleman is apparently of another family and faith. 

What I have thus set down is not the least in malice, 
for I feel perfectly good-natured with the association. 
It has on the whole furnished me a day’s pleasant re- 
creation, with a variety of emotions and occasional 
moments of repose. To be sure, if one wanted to see 
representative lawyers he would have to seek them 
outside, with a very few exceptions. But as represen- 
tative men never get to be president, so representative 
lawyers rarely have much to say or much influence in 
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bar associations as at present conducted. This remark 
is applicable to the city and to the State of New York, 
as well as to the nation. My present well-defined im- 
pression is that to be successful the American Bar 
Association must rub out and commence again. Other- 
wise it will never command any important influence, 
nor answer any purpose beyond the advertising of a 
few common-place lawyers, whose number from inter- 
nal jealousies will rapidly become fewer and fewer, 
until like Artemas Ward’s military company there are 
barely enough to fill the offices. Let it be distinctly 
understood that my strictures extend only to the or- 
ganization and business management. As I said in 
the outset, the intellectual exercises of the convention 
have been highly creditable and instructive. But the 
principles and traditions of our profession are decid- 
edly against ‘“‘close communion” in such organiza- 
tions. An institution may be so highly respectable 
as to have no vigor, so eclectic as to have no democ- 
racy, so pervaded by the dilletanti and doctrinaire 
spirit as to have no influence. If the American Bar 
Association expect to have their next convention any 
thing more than a private rehearsal they must change 
their theory of organization and membership, and in- 
fuse some brains into their committee of arrange- 
ments. They will find that legal journalism can bet- 
ter afford to do without them than they can do with- 
out legal journalism. B. 


———_¢—_———— 
SECOND ANNUAL MEETING OF THE AMERI- 
CAN BAR ASSOCIATION. 


HE American Bar Association convened in the 

Town Hall, Saratoga Springs, on Wednesday morn- 
ing, August 20, 1879. Hon. Luke P. Poland, Chairman 
of Executive Committee, called the Association to 
order, and introduced the President, Hon. J. O. Broad- 
head, of St. Louis, who addressed the Association at 
length on the changes in the statute law made in the 
several States and by Congress during the last year. 
Over two hundred new members were elected. The 
reports of the Secretary and Treasurer were read and 
accepted. The report of the Treasurer showed the re- 
ceipts of the last year to have been $1,065.10, and the 
disbursements $330.23, showing a balance on hand of 
$734.87. The report of the Executive Committee was 
read and accepted. Hon. Calvin G. Child, of Con- 
necticut, read an essay on “Shifting uses from the 
standpoint of the nineteenth century.”” The evening 
session was opened by the election of members of the 
General Council for the ensuing year. The following 
named gentlemen were announced as constituting such 
council: A. M. Rhodes, A. P. Hyde, J. Hubley Ashton, 
Geo. A. Mercer, Thos. Hoyne, Azro Dyer, Jas. 8. Pir- 
tle, Carleton Hunt, Skipwith Wilner, Edmund H. Ben- 
nett, O’Brien J. Atkinson, Jos. Shippen, Chas. F. Man- 
derson, John M. Shirley, John W. Taylor, E. F. Bul- 
lard, William T. McClintock, Thos. E. Franklin, Luke 
P. Poland, Robt. Ould, John A. Hutchinson, Almond 
A. Stroud. Mr. Henry Hitchcock, of St. Louis, read 
a paper on “The Inviolability of Telegrams.’’ Mr. 
Geo. A. Mercer, of Savannah, read a paper on ‘The 
Relationship of Law and National Spirit.”’ A resolu- 
tion amending article 4 of the Constitution, trans- 
ferring the election of members to the General Coun- 
cil, was adopted. The Association re-convened on 
Thursday morning. The session was opened by E. J. 
Phelps, Esq., of Vermont, who delivered the annual 
address, taking for his subject ‘“ Chief Justice Mar- 
shall, and the Constitutional Law of his time.’’ The 
report of the Committee on Jurisprudence and Law 
Reform, was read by Wm. Allen Butler, Esq., of New 
York. The report of the Committee on Legal Educa- 
tion and Admissions to the Bar, was read by Carleton 
Hunt, Esq., of New Orleans. The report of the General 
Council nominating officers of the Association for the 








ensuing year was then read, and the Association pro- 
ceeded to ballot with the following result: President — 
Hon. Benjamin H. Bristow, of Kentucky. Vice-Presij- 
dents — Thos. H. Watts, Ala.; John J. Horner, Ark.; 
John N. Pomeroy, Cal.; Origen S. Seymour, Conn. ; 
H. H. Wells, D. C.; Anthony Higgins, Del.; A. R. 
Lawton, Ga.; Thos. Hoyne, Ill.; Thos. A. Hendricks, 
Ind.; W. G. Hammond, Iowa; Wm. Preston, Ky.; F. 
P. Poché, La.; R. J. Gittings, Md.; Nathan Webb, 
Me.; Wm. Gaston, Mass.; Thos. M. Crowley, Mich.; 
Jas. T. Harrison, Miss.; Henry Hitchcock, Mo.; Jas. 
M. Woolworth, Neb.; Gilman Marston, N. H.; A. Q. 
Keasbey, N. J.; Clarkson N. Potter, N. Y.; Rufus 
King, Ohio; Geo. W. Biddle, Penn.; Charles L. Brad- 
ley, R. I.; Henry E. Young, 8. C.; Wm. F. Cooper, 
Tenn.; Robt. Ould, Va; E. J. Phelps, Vt. Secre- 
tary — E. O. Hinkley, of Maryland. Treasurer — Fran- 
cis Rawle, of Pennsylvania. After the presentation 
of and a few remarks by the newly elected President, 
the Association adjourned sine die. 


ALTERATION OF NEGOTIABLE INSTRU- 
MENT. 


SUPREME COURT OF IOWA, JUNE, 1879. 


SHEPARD, appellee, v. WHETSTONE. 
Defendant signed a note as joint maker, but was really a 
surety. While the note was in the hands of the payee, 
the note was changed by inserting an interest provision 
in the blank left for naming place of payment. It was 
afterward erased, the note restored to its former con- 
dition, and then transferred for value, before maturity, 
to an innocent holder. Held, that though the note 
showed marks of erasure, it was valid in the hands of 
such innocent holder. 
CTION upon a promissory note executed by the 
defendant and one Wood, and made payable to 
the order of one Ward, and by him indorsed to the 
plaintiff for value before maturity. The defendant, 
while appearing on the note as principal, was, in fact, 
surety. After the execution of the note, and while it 
was in the hands of Ward, it was materially altered by 
Ward’s consent, and afterward, and while the note 
was still in the hands of Ward, the alteration was 
erased, and the note was restored to its original form. 
The defendant claims that the note is invalid. There 
was a judgment for the plaintiff. Defendant appeals. 


C. H, & W. S. Winn, for appellant. 
Stow & Hammond, for appellee. 


ADAMs, J. The note was executed by the use of a 
printed form, which was in these words: 


WF cehceneceacs after date, I we to pay to the or- 
GOP OE cccccrccccccvese GOMER, BB cccciscccsdscccse value 
received.’ 


After the word “at’’ was a blank left, evidently for 
the insertion of the name of the place where the note 
should be made payable. The alteration consisted in 
filling this blank with the words “ten per cent inter- 
est from date,’ no rate having been specified at the 
time of its execution. This alteration, if it had been 
allowed to remain, was certainly sufficient to invali- 
date the note in the hands of the payee. The question 
presented is as to whether the fact that the words con- 
stituting this alteration were erased and the note trans- 
ferred to the plaintiff, is sufficient to enable him to 
recover, notwithstanding the alteration. 

When the note is restored, as in this case, to its 
original form, it expresses the precise contract which 
the parties entered into, and the objection, if any, to 
enforcing such contract, must rest upon grounds of 
public policy, and not upon the necessity of protect- 
ing the maker in the individual case. That there is, 
upon grounds of public policy, a valid objection to en- 
forcing, under some circumstances, a contract which 
has been altered, notwithstanding its restoration, 
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seems to be well settled. This is so where the altera- 
tion is made with intent to defraud, and the instru- 
ment remains in the hands of the person making the 
alteration. Perhaps, indeed, it should be so held in the 
absence of any intention to defraud. Hall & Adner 
vy. Henry, 19 Lowa, 523. See, however, 2 Parsons on 
Notes and Bills, 270. But conceding that the import- 
ance of discouraging the alteration of instruments is 
such that a court is justified in declaring invalid an 
instrument which has been altered, and which remains 
in the hands of the person who made the alteration, 
notwithstanding the restoration of the instrument, it 
is evident that it should not be held invalid in the 
hands of an innocent purchaser for value. 

The punishment of an innocent person, for an act 
done by another, has no tendency to subserve the pub- 
lic interest, or promote the public security. That the 
plaintiff is a purchaser for value is not denied. 
Whether he purchased with notice that the instrument 
had been altered, admits of some question. He had 
notice, of course, of what appears upon the face of the 
instrument, and it is insisted by the defendant that 
the instrument reveals an erasure, in proof of which 
the instrument itself has been submitted to our inspec- 
tion. There does not appear, manifestly, an erasure. 
But an erasure is not necessarily an alteration. It is so 
only when made subsequent to delivery. Now,while the 
erasure was in fact made subsequent to the delivery, we 
see nothing upon the face of it to indicate that it was 
not made before. This, to be sure, is denied by the de- 
fendant. He insists that the words erased appear to 
have been written with different ink from that used in 
the other written parts of the instrument. A very 
close inspection would possibly reveal that they were; 
but even, if so, we think the fact such that it would 
ordinarily have passed the observation of the most 
prudent person. All that can be said, then, is, that 
certain words appear to have been erased. Whether it 
should have been inferred that the words were erased 
subsequent to delivery, would depend much upon what 
would be the reasonable inference as to what the 
words were. The blank was left for the name of the 
place at which the note should be made payable. This 
blank was filled with certain words which were after- 
ward erased. This was all that the plaintiff could see. 
The reasonable inference was, that the note, as first 
drawn, was made payable at a particular place, and 
afterward, by erasure, was made payable generally. 
We see nothing in this to indicate that the erasure was 
not made before delivery. But the defendant insists 
that, conceding that such was the reasonable infer- 
ence, there was enough in the mere fact of erasure to 
put the plaintiff upon inquiry. But this doctrine, in 
our opinion, has no application. A person is put upon 
inquiry only when he has reason to apprehend that the 
claim which he is about to acquire will conflict with 
another person's substantial rights. But the instru- 
ment in this case cannot, as we have seen, be declared 
invalid upon the ground that the defendant’s just pro- 
tection requires it; the contract expressed by it being 
precisely the contract which he entered into. 

In our opinion the plaintiff may be regarded as pur- 
chasing without notice of the alteration; and we see 
nothing in the demands of public policy which would 
require that a loss should be imposed upon him, and 
the defendaut be allowed to escape a just liability. 

Affirmed . 


—_———_>__—- 
RECENT ENGLISH DECISIONS. 


SHIP AND SHIPPING — BILL OF LADING, CLAUSE EX- 
CEPTING LIABILITY FOR ACTS OF MASTER AND CREW — 
STOWAGE, NEGLIGENCE IN.—Bags of sugar shipped by 
the plaintiffs were carried in the defendants’ steamship 
from H. to L. at an agreed freight. The vessel was 


chartered for the voyage by P. & K., who signed the 





bill of lading as agents. It contained a clause that the 
owners of the ship should not be liable for the default 
of the pilot, master, or mariners in navigating the ship, 
and a further clause that the captain, officers and crew 
in the transmission of the goods should be considered 
the servants of the shipper, owner or consignee. The 
sugar was negligently stowed under oxide of zinc and 
was consequently damaged. It did not appear how the 
sugar came to be shipped, nor with whom the plaintiffs 
made the contract of carriage. Held, that the defend- 
ants were liable to compensate the plaintiffs for the 
damage done to the sugar; for either the defendants 
had contracted to carry the sugar upon the terms set 
out in the bill of lading, which did not relieve them 
from responsibility for negligent stowage; or if they 
had not contracted with the plaintiffs, they were liable 
for misfeasance, that is, for stuwing the goods in such 
a manner as to come into contact with a mischievous 
substance. Hayn v. Culliford, 4 C. P. D. (C. A.) 182. 


WILL — CONSTRUCTION — LEGAL HEIRS— RESIDUARY 
LEGATEES.—I. D., by his will, gave all his property to 
A. H. for life, and then ‘the whole” * * * to his 
‘legal heirs and theirs forever.”’ The court held that 
both his realty and personalty were given to his co- 
heiresses, and, therefore, made the grant to M. T., one 
of the co-heiresses, as one of the residuary legatees. 
In the Goods of Dixon, 4 P. D. 81. 


—— FoRrIGN— PROBATE ABROAD OF COPY — FORM 
OF GRANT IN THIS COUNTRY.—R., domiciled in Mex- 
ico, made a will according to the law of Mexico. The 
proper court there decreed probate of a Spanish trans- 
lation and not of the original. Held, that the grant in 
this country must be made upon the production of an 
English translation of the Spanish copy, and not of 
the certified copy of the original. In the Goods of Rule, 
4P. D. 76. 


—— OF MARRIED WOMAN — EXECUTRIX — CHAIN OF 
REPRESENTATION.— The administrator (with will an- 
nexed) of the estate of a married woman does not as 
such represent an estate of which she was executrix. 
E. C. S., surviving executrix of W. B., made, while 
covert, a will, and appointed J. 8. her executor. J. 8. 
was also solely entitled to all the es‘a-e of E. C. 8., of 
which E. C. S. had no disposing power. Held, that J. 
8., as administrator (with will) of E. C. S., did not rep- 
resent W. B. Grant of letters of administration (with 
will) de bonis non of W. B. given to R. F., a residuary 
legatee under that will. In the Goods of Bridger, 4 P. 
D 


z — +) 
NEW BOOKS AND NEW EDITIONS. 


THIRD BRADWELL’S REPORTS. 

Reports of the Decisions of the Appellate Courts of the State of 
Illinois. By James B. Bradwell. Volume IIT. Contain- 
ing a portion of the Opinions of the First District of the 
March Term, 1879; all the remaining Opinions of the 
Second District, up to the June Term, 1879; all the re- 
maining Opinions of the Third District, up to the May 
Term, 1879; and all the Opinions of the Fourth District 
from the organization of the Court up to the July Term, 
1879. Chicago: Chicago Legal News Company, 1879. 
pp. 706. 

= volume contains one hundred and forty-nine 

cases, all reversals. We note the following: Rutz 

v. Esler and Ropiequet Manf. Co., p. 83.—A subscriber 

to the capital stock of a corporation, when he partici- 

pates in the organization and acts as a director, is 
estopped from showing that the company failed to 

comply with the law in its organization. Buchanan v. 

Bartow Iron Co., p. 191.—Under a statute making di- 

rectors and officers of a corporation personally liable 

to the creditors thereof for any excess of its indebted- 
ness above its capital stock, if assented to by them, they 
are liable only to the creditors as a whole and not indi- 
vidually, and the liability is enforceable only in chan- 
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cery. First Nat. Bank of Olney v. Beaird, p. 239.—A 
creditor who receives from his debtor the note of a 
third party in payment of or as collateral security for 
the debt, is in the position of a bona fide purchaser. 
Harper v. Town of Dodds, p. 331.—Without formal 
adoption by the public authorities, the mere use of a 
way by the public for twenty years, with the owner’s 
assent, will not constitute the land a highway. Parker 
v. Smith, p. 356.—Where the conditions upon which a 
town was authorized to subscribe for the construction 
of a railroad were, that the road should be built 
through the township, within half a mile of the court- 
house, and should terminate at or near the city of V., 
the building of the road across one corner of the town- 
ship, and terminating at a small village nine miles from 
V. is not a substantial compliance, and the bonds are 
invalid even in the hands of innocent purchasers. 
Lucker vy. People, p. 375.—In an action of debt on a sa- 
loon bond for the use of one Lortz, it appeared that 
defendant’s bar-keeper, having sold liquor to B, he 
became intoxicated and entered into an altercation 
with the bar-keeper, who threw a glass at him, which 
missed him and injured Lortz; held, that the injury 
was too remote to sustain theaction. Wilson v. Conlin, 
p. 517.—The offer of a purse by a park association for 
horses winning in a race is not within the statute of 
gaming, and a note for the entrance fee of one of the 
competing horses is not void as a gaming contract. 
Gibbons v. Goodrich, p. 590.—When a cause of action 
has commenced running, it cannot be affected by a 
new statute of limitations extending the time. Willets 
v. Cotherson, p. 644.—To revive a debt discharged by 
bankruptcy, neither payment of interest or part of 
principal, nor declaration of intention to pay, will suf- 
fice, but there must be an express and distinct promise 
to pay, the rule being different from that under the 
Statute of Limitations. 
— 
CORRESPONDENCE. 


Tue YATES CONTEMPT CASE. 


To the Editor of the Albany Law Journal: 

Srtr— In the report of the celebrated contempt case 
in the Court of Errors, Yates v. The People, 6 Johns. 
475, Chancellor Lansing is represented as reading from 
a printed report of the case of Yates, which is the 
original proceeding in chancery for contempt. On 
page 476 the reporter speaks of the chancellor reading 
from manuscript opinions delivered in the case of 
Parker, the commissioner who had discharged Mr. 
Yates from imprisonment on a recommitment for con- 
tempt. 

Can you, or some of your readers, kindly inform me 
whether the printed report of the case of Yates allu- 
ded to is readily accessible. Also, whether the opinion 
in Parker’s case has ever been published, and where it 
can be found? If any text-writer, or writer for legal 
reviews has made these cases the subject of extended 
comment, I would esteem it a favor to be directed to 
his pages. 

Yours respectfully, F. W. H. 

PortsmoutH, N. H., August 21, 1879. 


ORDERS OF COURT AND THE CoDE AMENDMENTS. 


To the Editor of the Albany Law Journal: 

S1rr— Referring to the communication of ‘‘ Perplex- 
ity,” in your issue of the 16th instant, in reference to 
section 440 of the new Code, which now requires orders 
of publication of summons to be made by a judge (and 
not by the court or a judge thereof,’ as in the old 
Code), it is truly, ashe says, a ‘‘ pitfall for the unwary,” 
especially since the decision of the Court of Appeals in 
Heishon v. Knickerbocker Life Insurance Co., 19 Alb. 
L. J. 458, holding that there is no power in a court to 
make an order required to be made by a judge of the 








court. With the greatest respect for our highest ap- 
pellate tribunal, does not the greater include the less? 
Is not an order of the court made and entered ata 
Special Term or Chambers, by or under the direction 
of a single judge, in effect an order made by a judge? 
If the rejection of the surplus caption of the court 
order will make it in effect a judge’s order, may not 
such surplus be rejected in construing the order? And 
should not an order of a cowrt be construed to be an 
order of the judge whose presence constitutes that 
court? 

The Code (§ 767) defines an order to be the written 
direction of either the court or a judge. 

Apropos of the Code amendments, attention is called 
to the doubtful and loose phrasing of the last section 
of chap. 542, Laws of 1879 (the Code amendments). It 
reads briefly, that the amendments to sections 549 and 
550 “‘shall not apply to an action commenced;” the 
amendments to sections 872, 873 and 880, “shall not 
apply to a case where an order for an examination has 
been made;”’ the amendments to section 1011 “shall 
not apply to a case where a stipulation has been given, 
and the amendment to section 1380 shall apply only to 
a case where the decedent dies, after this act takes 
effect.” 

Section 1380 is all right; but should not the word 
‘*before’’ have been inserted above after the words 
* commenced,” “‘ made,” and “‘ given?’’ And will not 
a literal and technical construction defeat the amend- 
ments to sections 549, 550, 872, 873, 880, and 1011? 

J.C. L. 

New YorRK, August 20, 1879. 

—_——__>___—_— 
NOTES. 


EV. DR. BACON delivered an address before a 

mass meeting at Norwich, Conn., on the 11th inst., 
on The Law and the Law Breakers, a vigorous defense 
of the Sunday laws. It is published in full in The In- 
dependent of the 2ist inst. The Irish High Court of 
Justice have held, in Robinson vy. Jones, that a com- 
munication transmitted by means of a postal card is 
not privileged, the court observing that “it would be 
a most serious thing to lay down that a person may ex- 
tend the sphere of circulation of defamatory matter 
because he wants to save a half-penny in postage.’’-—— 
In the International Code Congress, Mr. H. D. Jencken 
read a paper on Negotiable Securities to Bearer; 
Messrs. H. A. Brown and J. G. Alexander presented a 
report on Patents for Invention; and Messrs. John 
Glover, H. D. Jencken and Richard Lowndes pre- 
sented a report on General Average. 





Smith v. Newman, heard on the 10th ultimo, in the 
city of London court, was an action for damages by 
collision with the defendant’s omnibus, tried before 
Mr. Commissioner Kerr. His Honor found a verdict 
for the defendant, whose representative asked for 
costs. The Registrar (Mr. Speechley): Are you the 
defendant’s solicitor? Answer: Lam not. His Honor: 
Who or what are you, then? Answer: I am the de- 
fendant’s ’bus conductor. [A laugh.] His Honor: 
If I had known that I should not have heard you. 
You have practiced an imposition on the court — first, 
by occupying a oe in the seat assigned for solicitors; 
and, secondly, by making speeches and asking ques- 
tions, and leading us to believe you were a proper 
qualified member of the profession. Although you 
are well dressed, I might have judged from your occa- 
sional lapses of grammar that you were not what you 
either intentionally or otherwise represented yourself 
to be. However, I am not surprised. In my early days 
attorneys used to dress as gentlemen, but nowadays, 
from their peculiar style of garments, it is hard to dis- 
tinguish between asolicitor and Scotch terrier. (Laugh- 
ter.) I shall certainly not allow the defendant any 
costs in this case. The idea of his sending one of his 
*bus conductors to conduct his defense and simulate 
the part of a solicitor! I really do not kuow what we 


shall have next. 
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enterprises as have rarely been conceived and exe- 
cuted by a man of 30 years. The writer may be 
pardoned for saying — what Mr. THompson never 
would have said publicly — that the ALBany Law 
JOURNAL has made its way all around the world, 
and is read, copied, and cited in every State of this 
Union, throughout Great Britain and [{reland, in 
France, Germany and Italy, in China, Australia 
and New Zealand, without much advertising or can- 
vassing, almost exclusively upon its merits. Mr. 
THOMPSON was proud of this; he loved to have it 
so. It was his pet project and hobby; he spared no 
pains nor expense upon it; he cared not what it cost 
him; he was continually planning to make it better; 
he was never satisfied with it. He was conscious of 
the demands of the great and critical audience 
which he addressed, he had a high sense of what was 
due them, and his conscience was always uneasy lest 
he was not giving them his very best. No amount 
of praise blinded him. The more its columns were 
sought as a vehicle of communication on large top- 
ics by the great jurists of this country, the more 
careful he was not to lose sight of the practical. His 
aim was to traverse the entire orbit of legal inter- 
ests, and tocombine in one journal the philosophic- 
al, the practical, the humorous; to champion the 
right, to denounce the wrong; and all in a spirit of 
independence and fairness. He strove to make not 
merely a current digest, but a legal journal, that 
had opinions and dared to speak them. It is for 
his readers to say how far he succeeded. It is cer- 
tain that his aims were the loftiest and the most 
beneficial, and that in his journalistic capacity he 
was utterly regardless of ‘‘ fear or favor, reward or 
the hope of reward.” 

Mr. Tuompson put the same conscientious labor 
into the American Reports and the Digest. The 
plan of selection, statement, condensation, arrange- 
ment, annotation and classification, is peculiarly his 
own, and the approbation which these publications 
have met repaid him for all his labor. 

These works imply an exceptional mental and 
physical constitution. Mr. THompson would un- 
questionably have made his mark at the bar. His 
mind was acute, incisive, comprehensive and fertile; 
his self-possession was perfect; his command of lan- 
guage was strikingly forcible, affluent and elegant. 
He did not leave the bar because he doubted his adap- 
tation to the pursuits of the advocate, nor from dis- 
taste, but because he preferred to strike out a new 
path, because his tastes were scholarly rather than 
argumentative, and because in his chosen walk he 
thought to meet fewer of the unpleasant incidents 
and harassing circumstances that infest the voca- 
tion of the advocate. He chose wisely for himself 
and for his beloved profession. He exercised a vast 
influence and achieved a vast amount of good which 
have crowned his young life with honor and respect 
from the legal profession of the world, and not only 
from them but from laymen as well, for few legal 
publications are so extensively read by laymen and 
quoted by lay newspapers as the ALBANY LAw JouR- 


NAL, 
It is a matter of course that Mr. THoMPson pos- 
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OBITUARY. 


Isaac GRANT THOMPSON. 

SAAC GRANT THOMPSON, the founder and 
managing editor of this Journal, died at his 
country residence at Saratoga Springs, on the 30th 
ultimo, after an illness of one week, of congestion 
of the lungs resulting from diphtheria. His death 
was very sudden and unexpected. He had so far 
recovered from his original disease as to go out into 
the street on the 28th and on the 29th, and the con- 
gestion from which he died was of only twelve 
hours’ duration. He passed away, after a sharp 
struggle for life, peacefully and in possession of his 
mental faculties, but without the preparation or the 
ability to express his last wishes, probably with but 
a few moments’ conviction that his end was at hand, 
his wife alone of those whom he best loved at his 
side, and with no last look upon his three little chil- 

dren, too young to know their loss, 

This event will be a great shock to that large au- 
dience of professional brethren whom Mr. THomp- 
son weekly addressed through the columns of this 
Journal. It is difficult for the writer of these lines, 
long his co-laborer and the sharer of his counsels, 
to think or write calmly or impartially of him at 
this moment; but the readers of this Journal who 
had never met Mr. Toompson may be gratified by 
an attempt at a portraiture of him, 

Mr. Tompson was about 39 years of age. He 
was a native of Rensselaer county, New York, where 
he had always lived, with the exception of a few 
years of his early life passed in the west. His edu- 
cation was of the common schools and academies. 
In his youth he had taught in both departments. 
He was admitted to the bar of this State in 1865. 
Having always a predilection for the editorial occu- 
pation, he became city editor of the Troy Daily 
Press about 1869, at the same time compiling some 
of his minor legal treatises. In 1870 he founded 
this Journal. In 1871 he commenced the publica- 
tion of the American Reports. He wrote a treatise 
on the Law of Highways, a treatise on Provisional 
Remedies, edited an edition of Warren’s Law Studies, 
supplying a chapter On the Study of Forensic Elo- 
quence, compiled a volume of National Bank Cases, 
manuals for supervisors, assessors, town clerks, and 
collectors, a Digest of the first 24 volumes of the 
American Reports, edited with Mr. Cook six vol- 
umes of the Supreme Court Reports of this State, 
which effected a revolution in our reporting system, 
and at the time of his death was engaged upon the 
most important law treatise of his life, which he 
leaves half finished. He was married in 1872. 
Such is the outline of his short and busy life. 

Mr. Tompson was a man of a creative and far- 
reaching legal mind. The ALBany Law JouRNAL 
and the AMERICAN Reports are two such original 
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sessed an immense capacity for labor. He could 
work day after day, pen in hand, for seven or eight 
hours, without visible detriment, and although he 
has occasionally complained of overwork, yet his 
health never was apparently better than a week be- 
fore his death. His talent for organization and ad- 
ministration was large. The exactness, precision, 
and tenacity of his memory were wonderful. The 
smallest details never escaped him, and he insisted 
on the strictest attention to them. Every citation 
in this Journal and the American Reports has for 
years been verified, and if a case is cited by volume 
and page alone, its title has been added, which has 
given almost constant occupation to one proof reader, 
and exposed errors that would astound the public. 


Many a time he has walked half a mile to ascertain a 


name or a date of trifling importance, or to solve some 
doubt of his own creating. He wrote with great 


facility in a style at once vigorous and graceful. His 
physique was robust, his temper cheerful, his pa- 


tience unwearied; in short, he was a born editor. 
In person Mr. TuHompson was rather below the 


middle height, quite stout and broad chested; his 


head was large and fine, his forehead full and broad ; 
his complexion was dark and ruddy; his features 
were regular, his eyes especially brilliant and kind, 
He was a fine specimen of vigorous and manly 
beauty. He was rather shy of men, but not 
shrinking; he rarely made but never repelled ad- 
vances; his manners were most courteous, even 
fascinating; his powers of conversation most agree- 
able. The diction of his every-day speech was 
exceedingly felicitous and elegant. The great- 
est lawyers of this country, who continually ad- 
dressed him letters, found him a poor correspond- 
ent. He used to say he would answer them in the 
Law JournaL. Elected to a prominent club, he 
paid his initiation fee and his dues, but very seldom 
attended it. He was happiest among his books and 
in his labors — law by day, literature at night — and 
in his dearly-loved family; and while he did not 
shun nor repel men, his tastes were reserved and se- 
cluded. His shyness extended even to his own 
actions and emotions. None but his intimate friends 
knew what depth and loyalty, what sensitiveness and 
romance, what humor, charity, and kindness, were 
concealed in his nature. He never let his left hand 
know what his right did. He was the most unpre- 
tentious, modest, and simple of men. He was ready 
to oblige, and knew how to confer an obligation deli- 
cately. He was faithful and punctual in the smallest 
as well as in the largest duties, private as well as pub- 
lic. He was the fondest and firmest of friends. He was 
an ardent lover of nature and of poetry; his great- 
est ambition was to possess a farm and be a farmer, 
and he would on rare occasions surprise the writer 
of these lines by reciting some love poem which he 
had garnered up in his memory twenty years ago. 
While he held his own opinions strongly, and fought 
for them strenuously, he was considerate of those of 
others, and scrupulously fair in his treatment of 
them. He was a good lover and a good hater, but 
he loved only what was good and hated only what 
was hateful. He was thoughtful on religious sub- 
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jects, and was a Christian, but had never professed 
any sectarian faith. Unambitious and unspoiled, he 
replied to this writer a few days before his death, 
in response to his inquiry, ‘‘is life worth living?” 
‘* Without wife and babies, no.” In short, his was a 
strong, positive, fearless, independent, honest na- 
ture, refined by a chivalric tenderness and loyalty, 
with high and earnest aims, bent on duty and obe- 
dient to conscience. 

The readers of this Journal will take a mournful 
interest in perusing the last words ever written by 
Mr. THompson, contained in a letter of the 26th 
ultimo, and strongly characteristic of the writer: 
‘*T have had three confoundedly uncomfortable days 
and nights, with very good prospect of several 
more in the near future. A good sharp attack of 
diphtheria, with your tongue swollen so large as 
to leave very little room in the mouth and throat, 
and with a thousand little imps sticking daggers into 
you every time you try to swallow — and you always 
are trying to swallow — with your family and friends 
excluded, always save the good kind wife; with a 
rousing head-ache and ear-ache and neck-ache; doz- 
ing between swallows all day, and all night gazing 
at the light, trying to remember what consummate 
old humbug it was who said that a minute had but 
sixty seconds; oh, I can assure you it is simply 
‘’orrible.’ Good-bye. I hope to see you in the 
flesh soon.” Here we get his whole minor nature — 
patient, cheerful, humorous, affectionate, hopeful. 

Death is nearly always untimely. It generally 
strikes us just as we are learning how to live. Our 
departed friend was not expecting, still he was not 
unprepared, to die. In his delirious moments his 
constant moan was that he had not done his work. 
How few men, how few in our exacting profession, 
have done theirs so faithfully, so intelligently! He 
has now ceased to be a teacher, and begun to be a 
learner. We shall love to think of him in the 
boundless hereafter, freed from the environments of 
his mortal nature, and learning, at the feet of that 
beneficent Being whom he trusted, that eternal and 
immutable Law whose seat is in the bosom of God, 
whose voice is the harmony of the world. I. B. 


It is the purpose of the acting editor of this Jour- 
nal to collect in a supplement, at a day in the near 
future, whatever has been or may be written or said 
of Mr. Tuompson, that the subscribers to his Jour- 
nal may preserve a printed memorial of him. With 
this view, any communications which his subscrib- 
ers, friends, and correspondents, may choose to send 
to this office, will be gratefully received. 


ANNOUNCEMENT. 





HE publication of the ALBAny Law JouRNAL 
will be continued without intermission, and we 
believe without any falling off in ability and inter- 
est, upon the plan which has so long characterized 
it. As soon as permanent arrangements for its edi- 
torial conduct are completed, we shall announce 
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them, and we shall confidently expect a continuance 
of the consideration which the legal profession have 
so long accorded this Journal. 
WEED, Parsons & Co. 
—_——__4____. 


ANNOUNCEMENT. 





HE death of Mr. THompson will cause no ob- 
struction or delay in the publication of the 
AmerIcAN Reports. The 28th volume had been 
put in hand by Mr. Tuompson, and will be issued 
in its due season. Thoroughly competent and experi- 
enced ability will be secured for the continuance of 
the series, and the work will not be suffered to fall 
below the high standard of excellence which Mr. 
THoMPSON had set. It was his plan to make this 
publication better than ever, and his publisher will 
spare no pains nor expense to effect his design, to 
increase its usefulness and commend it to the pro- 
fession. Joun D. Parsons, JR. 
— 


CURRENT TOPICS. 





HE newspapers of the city of New York are 
singing pans because Judge Van Vorst, of the 
Supreme Court, has decided that the stands, stalls, 
and booths, on the sidewalks around Washington 
Market, placed there by permission of aldermen, are 
wrongful encroachments and may be removed. This 
is hailed as a remarkable discovery, but there is 
nothing novel in it. There is no imposition to 
which citizens submit more tamely than encroach- 
ments on sidewalks. The citizens have a right to a 
clear sidewalk, subject to legislative authority, direct 
or through the common council, to license a tem- 
porary and reasonable use thereof for business pur- 
poses. The street or sidewalk cannot be habitually 
used for business purposes, such as the delivery of 
distillery slops through pipes, People v . Cunningham, 
1 Den. 524; or for wagons continually standing to 
receive goods, King v. Russell, 6 East, 427; or for 
sawing timber, Rex v. Jones, 3 Camp. 230; or for 
receiving barrels from a cider press, Dennis v. Cip- 
perly, 17 Hun, 69. These cases speak of a continu- 
ous and unreasonably obstructive use. A temporary 
and necessary use, such as the delivery of barrels 
from wagons on skidds across the sidewalk, is per- 
missible, provided a sufficient space is left on the 
other side of the roadway, Matthews v. Kelsey, 58 
Me. 56. In Goldsmith v. Jones, 43 How. Pr. 415, 
the plaintiffs, who occupied a store adjoining the 
defendant’s, built a box around a telegraph pole, 
projecting two and a half feet on the sidewalk, 
using it as a sign; the defendant obliterated the 
names on the box; held, a malicious trespass. The 
court say the only allowable act of abating would 
be the removal of the box, and this could not be 
justified unless it specially incommoded the defend- 
ant’s use of the street or sidewalk. A man has no 
right to stand on the sidewalk in front of a house 
five minutes and use abusive language toward the 
owner, Adams v. Rivers, 11 Barb. 390; nor warn the 
public away from another’s shop, as with a placard 





inscribed, ‘‘beware of mock auctions.” Gilbert v. 


Mickle, 4 Sandf. Ch. 357. Nor has he any right to 
display such goods or signs in his shop or its win- 
dows, as to collect a constant crowd on the side- 
walk, obstructing public travel, as, for example, 
satirical effigies, Rex v. Carlile, 6 C. & P. 627; but 
in Wisconsin, in a case where the municipal law 
required 14 feet in width of sidewalk, with the outer 
10 feet clear of obstructions, and a man put a lemon- 
ade stand within the ten feet, and crowds gathered 
outside, obstructing the public travel, he was held 
justifiable. 


We have read with interest the excellent opinion 
of Justice Westbrook, in the Supreme Court, in the 
matter of the application of Sidney P. Nichols for a 
writ of certiorari to review the proceedings of the 
mayor of the city of New York and the governor of 
the State of New York removing him from the office 
of police commissioner of that city. The case in- 
volves a grave question of law. The power of re- 
moval is in these words: ‘* The heads of all depart- 
ments, including those retained as above, and all 
other persons whose appointment is in this section 
provided for, may be removed by the mayor for 
cause, and after opportunity to be heard, subject, 
however, before such removal shall take effect, to 
the approval of the governor expressed in writing.” 
On the 14th of March, the mayor served notice on 
Mr. Nichols, charging generally that the police force 
had become lax, the streets dirty, and Mr. Nichols 
negligent, and summoned him to answer on the 19th 
of March. On the latter day Nichols appeared 
with counsel, and demanded more specific charges 
and the right to be heard by counsel and to proffer 
evidence, both of which were refused, the mayor 
assuming to know the condition of the streets from 
personal observation; and he was shortly afterward 
removed. The court now hold, substantially, jirst, 
that Nichols had a right to be heard by counsel and 
give evidence; second, that the charges were too 
vague and the time unreasonably short; third, that 
the mayor could not legally act solely on his personal 
knowledge; fourth, that ‘‘for cause” means a 
reason personal to the individual complained of, 
which law and a sound public opinion will recog- 
nize as a good reason for his expulsion; fifth, that 
the action of both the mayor and the governor is 
reviewable by the courts; siath, that the writ asked 
for will be issued to the mayor alone, because the 
issue thereof to the governor is unnecessary to effect 
the desired object. Of the mayor the court say: 
‘* Tf the conduct of the mayor in the removal of Mr. 
Nichols be tested by the well-established course of 
procedure to be observed in cases of that character, 
it is very clear that it cannot be upheld. There was 
no specific statement of charges; the aid of counsel 
was denied; the proofs against the accused were not 
taken in his presence, nor was he informed of the 
nature thereof; no opportunity to produce witnesses 
was afforded; and, in short, not a single right 


secured by the law, except to appear and prove his 


innocence of general charges, was accorded. It is 
possible that the mayor acted upon what he supposed 
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was personal knowledge; and if he had any, per- 
haps, as he was the city’s official executive head, it 
might be taken by him as evidence; but it is most 
obvious that he might have been mistaken, and it 
was the clear right of the accused to an explicit 
statement by the mayor of that supposed knowledge, 
to the end that, if he was in error, previously formed 
opinions might be corrected and removed by proof.” 
While of the governor's conduct it is observed: 
**Upon reason and principle, then, it is held that 
when the governor of a State refuses to act as the 
law directs, or when he acts contrary to law to 
another’s injury, or when he makes an error or mis- 
take in the discharge of a judicial duty, which the 
statute might have authorized another to perform, 
in any of these cases the party aggrieved may seek 
the protection of the courts, who, in listening to the 
complaint and in redressing the grievance, if any 
exists, usurp no executive functions, but simply 
assert and exercise their own.” 


The Rev. Leonard Woolsey Bacon, D. D., has been 
delivering an inflammatory harangue to a mass meet- 
ing at Norwich, Conn., because the little steamboat 
Ella made Sunday excursions on the Thames. It 
seems to us that the reverend gentleman becomes 
more excited than the occasion demands. He pro- 
nounces the event ‘‘the most momentous, the most 
disastrous, revolution in our history,” and lashes the 
indifferent community for not crushing the impudent 
law breakers. Herein it seems to us that he does 
not display the profound philosophy of his illustrious 
predecessor of Verulam. If the community have 
become so deadened to infractions of the law, it is a 
pretty sure sign that the law has outlived its useful- 
ness. We have in this State a statute prohibiting 
travel of more than twenty miles to attend church, 
but we should not hesitate to go double that distance 
to hear the reverend gentleman preach, without fear 
of molestation. He does not complain that the ex- 
cursions violate the quiet of Sunday or disturb the 
public, but he complains that if this sort of thing is 
tolerated, by and by men will run factories and keep 
open shops on Sunday, apparently not perceiving 
any logical distinction between the two cases. The 
conduct of factories, shops, and theaters on Sunday 
involves labor and infringes the quiet of the streets, 
which is not true of the excursion on the river. 
Probably the Doctor would not be very indignant if 
a thousand men separately walked in the woods on 
Sunday, but it is the congregation of persons and 
the unanimity of purpose, combined with the volun- 
tary sailing instead of the voluntary walking, that 
excites his ire. The Doctor must get used to this 
sort of thing. Sunday cannot be kept as our fore- 
fathers kept it, and personally we do not consider it 
a misfortune. We cannot compel sentiment or re- 
ligion by legislation. All we can effect is that those 
who have a sentimental or religious regard for Sun- 
day shall not be disturbed by noisy streets or busy 
surroundings. Men will demand the right to get 
shaved, read the Sunday newspaper, buy a cigar, 
walk in the woods, or sail on the river, on Sunday, 
even in Connecticut, we believe. 





ACTIONS FOR JOINT NEGLIGENCE. 
N reviewing Mr. Estee’s excellent work on Plead- 
ings and Forms, we find in volume one, at page 
613, the following statement: ‘‘It seems that the 
decisions of the New York Court of Appeals in 
Chapman v. New Haven R. R. Co., 19 N. Y. 341, 
and Colgrovev. N. Y. & N. H. R.R. Co., 20 id. 492, to 
the effect that a passenger in a vehicle or a railroad 
car, injured by its collision with another vehicle or 
car, resulting from the concurrent negligence of the 
owners of such vehicles or cars, or their employees, 
may maintain a joint action against both, are in a 
great measure overruled by the later case of Brown 
v. MW. ¥. Cent. R. R. Co., 32 N. ¥. 597; Mooney v. 
Hudson River R. R. Co., 5 Rob. 548.” This state- 
ment is incorrect and might prove seriously mislead- 
ing to lawyers of our State. 

The Chapman case was not an action against par- 
ties jointly negligent, but against one of two parties 
whose concurring negligence produced the disaster. 
It was here held that a passenger by railroad is not 
so identified with the proprietors of the train con- 
veying him, or their servants, as to be responsible for 
negligence on their part, and may therefore recover 
against the proprietors of another train for damages 
for a collision through their negligence, although 
there was such negligence in the management of the 
train conveying him as would have defeated an ac- 
tion by its owners. This is put on the ground ‘that 
the plaintiff had no control, no management, even no 
advisory power, over the train on which he was rid- 
ing. Even as to selection, he had only the choice 
of going by that railroad or by none.” The opinion 
was written by Chief Judge Johnson, and concurred 
in by Judges Comstock, Denio, C. L. Allen, Gray, 
and Grover. Judges Selden and Strong took no part. 
This was in 1859. 

Later in the same year the Colgrove case arose. It 
was there held that a passenger, injured by a col- 
lision resulting from the concurrent negligence of 
two railroad corporations, may maintain a joint ac- 
tion against both. The court only say, upon this 
point: ‘Had the collision set in motion a third 
body, which in its movement had come in contact 
with and produced the same injury to the plaintiff, 
no good reason can be assigned against their joint 
liability; such a case is in principle like the one un- 
der consideration.” The main question was a differ- 
ent one. The opinion was written by Judge Gray; 
Judge Denio dissented on the ground that a joint 
action was not maintainable; Judges Grover and 
Strong dissented on the other point. 

The Brown case arose in 1865. That was the case 
of a passenger on a stage coach injured by collision 
with a railroad train. The action was against the 
railroad alone. The plaintiff had a verdict. The 
court say: ‘‘It is also claimed to be error not to 
have nonsuited for the alleged negligence of the 
driver of the stage, and to have submitted the ques- 
tion of his negligence to the jury. The court 
charged the jury that the negligence of the driver 
must be regarded as the negligence of the plaintiff; 
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that he represented her, and that she could not re- 
cover in this action if his negligence contributed to 
produce the injury. Since the trial of this action, 
the decisions of this court, in Chapman v. The New 
Haven R. R. Co., 19 N. Y. 341, and Colegrove v. N. 
Y. & N. H. R. R. Co., 20 id. 492, have been pub- 
lished. In the former of these cases, the court held 
that a passenger by railroad is not so identified 
with the proprietors of the train conveying him, or 
their servants, as to be responsible for negligence on 
their part, and could recover for personal injuries 
from a collision through negligence of the defend- 
ant, although there was such negligence contribut- 
ing to the collision on the part of the train convey- 
ing him as would have defeated an action by its 
owners; and in the latter case, it was held that the 
injured passenger could maintain his action against 
the proprietors of both on the ground of their con- 
current negligence. Ido not see why these cases 
do not dispose of the question as to the negligence 
of the driver in this case. The plaintiff was a pas- 
senger in a public stage, She had no control of its 
management or direction, and occupied no relation 
to the driver different from that which passengers 
occupy to any public carrier of persons. In princi- 
ple there is no difference whatever between her rela- 
tion to the carrier and that of a passenger on a 
train of railroad cars. The difference is one of fact 
merely, growing out of difference of the motive 
power and the corresponding necessity for more 
stringent rules and greater vigilance in the one case 
than in the other. But a majority of the judges 
are of opinion that the true rule, in a case of this 
kind, was laid down at the Circuit. It becomes 
necessary, therefore, to consider the question in the 
same aspect in which it was presented at the trial.” 
The court then proceed with the examination, and 
affirm the judgment. It will thus be perceived that 
the question under our consideration was not under 
review in the Brown case, and what was said about 
it pro and con was obiter. The opinion was written 
by Judge Davis, and concurred in by Chief Judge 
Denio, and Judges Wright, Porter, and Brown; 
Judges Davies and Campbell dissenting. With the 
exception of Chief Judge Denio this was entirely a 
different court from the former, and it is evident 
that an effort was made to intimate a different rule 
of liability in cases of stage coaches and those of 
railways. The words ‘‘in a case of this kind” are 
italicised in the opinion, and indicate this dis- 
tinction; but the court made no attempt to disturb 
the doctrine of the Chapman and Colegrove cases. 
Three years later, in 1868, the doctrine of the 
Chapman case was re-affirmed in Webster v. The Hud- 
son River Railroad Company, 38 N. Y. 260. This 
case involved only the question of imputable negli- 
gence, and not that of joint recovery. The court 
say: ‘‘In Chapman v. The New Haven R. R. Co., 19 
N. Y. 341, and in Colegrove v. The Harlem & N. H. 
R. R. Co., 20 id. 592, the question now before us 
was distinctly presented, and in each case was de- 
cided in favor of the plaintiff. In the case of 
Brown v. N. Y. 0. R. R. Co., 82 id. 597, the ques- 
tion was somewhat discussed, but it did not exist in 








the case. There, the judge at the Circuit had 
charged, that the plaintiff was responsible for the 
negligence of the driver of the stage in which she 
was riding, and the jury had found that there was 
no negligence on the part of the driver. The ques- 
tion of imputed negligence could not, therefore, 
have been decided in that case.” The court then re- 
view and distinguish the stage-coach case of Thor- 
oughgood v. Bryan, 8 C. B. 115, cited in the Ohap- 
man case, on the ground that there was evidence of 
the plaintiff's own negligence, and say, ‘‘ this case 
is no authority for the decision of a case like the 
present.” This opinion was pronounced by Chief 
Judge Hunt, and concurred in by Judges Woodruff, 
Mason, Grov er, Clarke, Miller, Bacon, and Dwight; 
a unanimous decision. 

In the same year, 1868, before the promulgation 
of the opinion in the Webster case, the case of Mooney 
v. Hudson River Railroad Company, 5 Robt. 548, a 
collision between a horse car and a steam train, was 
decided by the New York city Superior Court, hold- 
ing the doctrine of imputable negligence, and that 
the Brown case had overruled the Chapman and 
Colegrove cases. On the principle involved the court 
say: ‘*The degree of control exercisable by the 
party injured over the vehicle in which he is trans- 
ported cannot well be measured or apportioned. If 
he drives, himself, and is guilty of negligence, he 
clearly could not recover. If he was driven by a 
hired servant of his own, there would be no more 
ground for a recovery, or even if in a vehicle driven 
by a servant of another, of which he had hired the 
use; and so we may proceed to public stages and 
railway cars, drawn by horses or propelled by steam. 
Where can the line be drawn?” The court also 
allude to the apparent distinction made in the Brown 
case between vehicles drawn by horses and those 
propelled by steam, and indicated by the words 
‘“‘in a case of this kind,” and say, ‘‘that was also 
the case in this action, and she comes within the 
reason given in Chapman v. N. H. R. R. Co. (ubi 
sup.), that she had other means of travelling on the 
Tenth avenue besides that adopted by her.” Of 
course this case is of no authority as to steam cars, 
being clearly overruled by the Webster case, and has 
nothing to support it but the obiter distinction 
hinted at in the Brown case, which, so far as we 
know, has never received any recognition in this 
State. The argument that the passenger had 
‘other means of travelling” is a weak one. It is . 
not very reasonable to require of the travelling public 
that they should foresee that an accident is going to 
happen on a particular street car, and take another, 
or hire a private vehicle, or go afoot. Weare afraid 
that Chief Justice Robertson, who expressed that 
opinion, would have been a long time in reaching 
his home after court if he had acted on his own 
reasoning. The fatuity of such a distinction is well 
shown by Judge Davis in the Brown case. 

In Robinson v. The N. Y. Central & Hudson River 
Railroad Company, 66 N. Y. 11; 8. C., 28 Am. Rep. 
1, it was held that when plaintiff accepted an invita- 
tion from C. to ride with him in his carriage, and 
while so riding was injured by collision with defend- 
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ant’s engine, C. being competent to manage a horse, 
plaintiff was not chargeable with C.’s negligence 
contributing to the injury The substance of the 
decision is in this sentence: ‘It is no excuse for the 
negligence of the defendant that another person’s 
negligence contributed to the injury, for whose acts 
the plaintiff was not responsible.” Of the Brown 
case the court say: ‘‘That case had the element of 
employment in it, which makes it stronger’ than this 
in that respect, but the opinion said to have been 
entertained was not adopted, and cannot have the 
weight of authority.” ‘The point was not de- 
cided.” 

The decisions on this point outside this State are 
by no means unanimous. The Thorougngood case 
has been generally but not uniformly followed in 
England, and the New York doctrine does not uni- 
versally prevail in this country. For an examination 
of the authorities, see note to the Robinson case, 23 
Am. Rep. 4. 

——_—-_+ 

SURETY TO PROMISSORY NOTE.— DIS- 

CHARGE OF, BY EXTENSION 
OF PAYMENT. 


SUPREME COURT OF MISSOURI, JUNE, 1879. 


— 


STILLWELL V. AARON. 





A sum of money paid by the maker to the holder to obtain 
an extension of time for the payment of a promissory 
note, whether paid as a bonus, usurious interest, or in- 
terest in advance, is a good consideration to support the 
contract of extension; and a surety who has not as- 
sented to such extension will be discharged thereby. 


— YN on a promissory note. 
the case. 


The opinion states 


Waters & Winslow and W. P. Harrison, for appel- 
lant. 


Hatch & Carr, for respondent. 


Henry, J. This was a suit on a promissory note for 
$2,000, executed by Blair & Steers, and the defendant 
John Aaron, dated February 18, 1873, payable one hun- 
dred and eighty-three days after date to William 
Steers, and by him indorsed to the plaintiff. The note 
was given for money borrowed by Blair & Steers of 
Stillwell; the defendant Aaron was but the surety of 
the firm, and this was kuown to Stillwell when he re- 
ceived it. The evidence on the part of the defendant 
tended to show that when the note became due, Blair 
& Steers paid thereon $1,000, and that ou consideration 
of $10, then paid to Stillwell, he agreed with William 
Steers, one of the firm of Blair & Steers, and the payee 
and indorser of the note, to extend the time for pay- 
ment of the balance one month, and that John Aaron 
was neither apprisea ot, nor consented to, the exten- 
sion. For plaintiff the court instructed the jury as 
follows: *‘ Although the jury may believe from the 
evidence that Blair & Steers were the principal debtors 
on the note, and that Aaron was only the security 
thereon, and that at maturity of said note Stillwell 
was the holder of said note, and as such he did, in con- 
sideration of $10 paid him by Steers, one of the firm 
of Blair & Steers, agree with Steers to extend the time 
for the payment of said note, for a definite time, with 
out the consent of Aaron; yet if they find from the 
evidence, that said $10, paid by Steers, was paid as in- 
terest in advance on said note, for said time, to pro- 
cure said extension, and was so accepted and received 
by Stillwell, then the agreement so made by Stillwell 
did not discharge said Aaron, and the verdict should 





be for plaintiff.””. In another instruction the court de- 
clared that if, at the time of the payment of the $1,000, 
it was agreed by plaintiff, and Blair & Steers, in consid- 
eration of $10, then paid by Steers to plaintiff, that the 
latter would extend the time of payment on the bal- 
ance due for 30 or 60 days, such agreement did by 
operation of law release defendant from all liability on 
said note. 

There was a verdict and judgment for defendant, 
from which judgment plaintiff has prosecuted an ap- 
peal to this court. 

Many instructions were given and refused, but the 
foregoing fully present the questions which it is 
deemed necessary to consider. It has uniformly been 
held in this State, that if a creditor, for valuable con- 
sideration, make an agreement with the principal 
debtor which suspends his right of action on the de- 
mand for a definite period of time, without the con- 
sent of the surety, it operates to discharge the surety. 
19 Mo. 263; 27 id. 501, 505; 31 id. 218; 38 id. 480; 57 id. 
100, 385; 58 id. 550; 63 id. 45; 65 id. 562; State ex rel. vy. 
Roberts, 68 id. 

The doctrine as stated by Savage, C. J., in Wood v. 
Jefferson County Bank, 9 Conn. 206, isas follows: “If 
the creditor, by agreement with the principal debtor, 
without consent of surety, varies the terms of the con- 
tract by enlarging the time of performance, the surety 
is discharged.” 

In Kincaid vy. Yaies, 63 Mo. 45, it is thus stated: ‘If 
the creditor enter into any binding contract, the effect 
of which-will be to give further time to the principal 
debtor without the consent of the surety, the surety 
will be discharged.” 

The contract or agreement which the authors of the 
above extracts had in their minds was not an altera- 
tion of the original contract by erasure of terms from, 
or, by interlineation, the addition of stipulations to, 
the original contract. This would release the surety 
without any reference to the principle under consid- 
eration, whether such interlineation or erasure were 
made for a valuable consideration or not. 

It would then not be the contract the surety signed, 
and he could safely plead non est factum, or prove the 
fact under the general issue, if sued on a contract not 
under seal. An agreement to extend the time will dis- 
charge the surety, whether the agreement is indorsed 
upon the obligation, or be evidenced by erasure or in- 
terlineation, or by a collateral agreement. The adju- 
dicated cases which support this proposition are innu- 
merable, and nearly all, if not all, that will be subse- 
quently cited in this opinion fully sustain it. Familiar 
principles of elementary law we think may also be 
safely invoked in its support. ‘In acase of a simple 
contract iu writing, oral evidence is admissible to show 
that by a subsequent agreement the time of per- 
formance was enlarged, or the plan of performance 
changed.”’ Greenleaf's Evidence, vol. 1, § 304. Nei- 
ther is the rule, that extrinsic evidence is not admissi- 
ble to contradict or alter a written instrument, in- 
fringed by the admission of oral evidence to prove a 
new and distinct agreement, upon a new considera- 
tion, whether it be substituted for the old or in addi- 
tion to and beyond it.”’ Id., § 303. 

The agreement when made becomes a part of the 
original, and just as effectually prevents the creditor 
from suing before the lapse of time agreed upon as if 
it were evidenced upon the original contract by eras- 
ure or interpolation. The doctrine is broadly stated 
in Theobold on Principal and Surety, that ‘* the surety 
is discharged, if without his consent the principal par- 
ties make a new agreement inconsistent with the terms 
of the original agreement, or if they agree to make 
any alteration either in the terms of the original agree- 
ment or in the mode of performing them.’’ In Rucker 
v. Robinson, 38 Mo. 158, the court said: “It is well 
settled that a covenaut not to sue upon a claim can- 
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not be pleaded to, and presents no bar to an action on 
the claim, the only remedy of the covenantee being a 
suit for damages on the covenant or agreement.”’ 

We can understand why a covenant not to sue, 
whether for a definite or indefinite time, might be held 
not to discharge the surety, although the contrary is 
held by some courts of the highest respectability. 
Wright v. Bartlett, 48 N. H. 548; Deale v. Cochran, 66 
N. C. 270. 

A covenant not to sue is not necessarily an agree- 
ment to extend the time for payment. The debtor or 
his surety, notwithstanding a covenant not to sue the 
principal debtor, could, if he desired, pay the demand 
before the expiration of the time named in the cove- 
nant, and the creditor would be compelled to receive 
it. Such a covenant neither modifies the original 
agreement nor changes its terms, but leaves that con- 
tract in full force and does not suspend the right of 
action upon it. Not so, however, as to an agreement 
upon sufficient consideration to change the time of 
payment or performance, or any of the terms of a con- 
tract. The contract, wherein it has been so modified, 
is at an end, and the terms of the new agreement be- 
come substituted for so much and a part of the orig- 
inal contract. Greenleaf, supra. 

The evidence in this case tended to prove an ex- 
press agreement in consideration of $10, paid to the 
creditor for an extension of the time for payment of 
the balance of the note. 

If it were legal interest in advance, the payment 
thereof was a sufficient consideration to support the 
express promise. 

‘Tn the first place, as to considerations arising from 
benefit or injury. The principal requisite, and that 
which is the essence of every consideration, is that it 
should create some benefit to the party promising, or 
some trouble, prejudice, or inconvenience to the party 
to whom the promise is made. Whenever, therefore, 
any injury to the one party, or any benefit to the other 
party, springs from a consideration, it is sufficient to 
support a contract. Story on Contracts, § 548. Every 
party to a contract may ordinarily exercise his own 
discretion as to the adequacy of the consideration, 
and if the same be made bona fide, it matters not how 
insignificant the benefit may apparently be to the 
promisor, or how slight the inconvenience or damage 
appear to the promisee, provided it be susceptible of 
any legal estimation.” Id. 

That interest, paid in advance, is a sufficient consid- 
eration to support a contract for the extension of the 
time of payment of a note, or other money demand, 
is fully sustained by the following cases: Smarr v. 
Schnitter, 38 Mo. 479; Lime Rock Bank v. Matlett, 34 
Me. 547; Bank v. Woodward, 5 N. H. 99; Wright v. 
Bartlett, 43 id. 548; Montague v. Mitchell, 28 id. 
485; Kennedy vy. Evans, 31 Ind. 258; Myers v. First 
National Bank, 78 id. 258; Cross v. Ward, 30 id. 378; 
White v. Whitney, 51 id. 124; Vilas & Bacon v. 
Jones & Pierce, 10 Paige, 76; Miller vy. McCann, 7 id. 
441; Kenningham v. Buford, 1 B. Monr.; Austin v. 
Dorwin, 21 Vt. 38; 72 Ill. 30; 2.N. H. 333; 6 id. 504. 

In most of the above cases it was held that payment 
of usurious interest is a sufficient consideration for 
the promise to extend the time of payment. We are 
aware that the contrary was held in Wiley v. Hight, 39 
Mo. 132, andin the Farmers & Traders’ Bank v. Harrison, 
57 id. 503; but the case principally relied upon to sup- 
port the ruling, was Marks v. Bank of Missouri, 8 id. 
518, in which Judge Scott expressly stated, as the 
ground of that decision, ‘‘ that the usurious interest 
might have been recovered back the next moment 
after it was paid.”’ 

Such is not the law at present in this State. Ran- 
som v. Hayes, 39 Mo. 445; Rutherford v. Williams, 42 
id. 18. If usurious interest be paid, it cannot be re- 
covered back, and if one make an agreement to ex- 





tend time of payment of a note, or other money de- 
mand in consideration of usury paid, the agreement is 
binding upon him. If the consideration be a promise 
to pay usury, as this promise could not be enforced, 
and would not maintain an action, the contract would 
not bind the other party. The distinction is between 
executed and executory contracts. In Faucett et al. v. 
Freshwater, 31 Ohio St. 637, an agreement in considera- 
tion of the same rate of interest named in the note, 
for extension of time of payment, without payment of 
interest in advance, if made without the knowledge 
of the sureties, was held to discharge the sureties. 

It is contended by the appellant’scounsel, that de- 
fendant, having executed the note as a maker, stands 
as a principal debtor. after indorsement, and the in- 
dorser as a surety. This might be true if the paper 
were negotiated in the ordinary course of business. 
If Stillwell had purchased the note of the payee, even 
with knowledge that Aaron had executed it for ac- 
commodation, he, under the cases cited by counsel, 
would have had the right to treat him as a principal, 
and Steers, the indorser, as his surety throughout. 

The cases cited fully sustain that view. But here 
there was a borrowing of money. It was pre-arranged 
by Stillwell and Blair & Steers, who borrowed the 
money, that the latter should procure the name of 
some other person to the note as surety. It was in no 
sense the case of a note negotiated in the ordinary 
course of business, or rather of a note bought by Still- 
well of the payee. It was of such a note that it was 
said in The Bank of Montgomery v. Walker, 9Serg. & 
Rawle, 238, that: ‘‘ When the note was indorsed, it 
passed into the defendant's hands as a business note, 
was drawn in that form, it assumed that shape to 
serve the purpose of Walker & George.’’ Then Walker 
& George, the payees, were the principal debtors, and 
the maker had executed the note for their accommuda- 
tion. 

That case is distinguishable from this in the fact 
there the note was executed by the maker, under cir- 
cumstances which indicated that he intended to be 
held as the principal debtor. In Saxton v. Peat, 2 
Campb. 185, the doctrine was announced by Lord 
Mansfield, that: “If the indorsee of a bill of ex- 
change, haying notice that it was accepted without 
consideration, receive part payment from the drawer, 
and give time to pay the residue, he thereby discharges 
the acceptor.’’ But this was afterward denied in Ker- 
rison v. Cook, 3 Campb., by Gibbs, J., and also in a 
case in 11 Vesey; also in Fenton v. Pocock, 5 Taunt. 
192. We think it will be found that the recent Ameri- 
can cases do not hold the strict doctrine announced in 
the English cases, which repudiate that held by Lord 
Mansfield in Saxton v. Peat. Regard is paid to the 
substance of the transaction, and the agreement of the 
parties, express or implied. If one who is but surety 
execute a note as maker, or accept a bill intending to 


’ be held as a principal, and the security is so taken by 


the indorser, he may be treated in the character he has 
assumed on the face of the transaction, notwithstand- 
ing the holder, when he received the security, was aware 
tbat the maker, or acceptor, had become so far the ac- 
commodation of the drawer of the bill, or indorser of 
the note. This proposition the authorities fully sus- 
tain. The German Savings Association v. Helmrick et 
al., 57 Mo. 101, was a case like the present. The note 
was executed by Helmrick & Co. and Jas. M. Ward, 
payable to Helmrick & Co., who assigned it to the 
German Savings Association. Ward executed the note 
for the accommodation of Helmrick & Co., and the 
court decided that Ward was released, in consequence 
of a binding agreement for extension of the time of 
payment between the holder and Helmrick & Co. In 
the case at bar the court erred in its instruction, not 
to the prejudice of plaintiff, however, but agaiust the 
defendant. 
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The cases of Hosea v. Rouley, 57 Mo. 357, and The 
German Savings Association v. Helmrick, id. 100, seems 
to have been misunderstood by the court below. The 
opinions in those cases do not really assert a doctrine 
different from that here announced. ‘The judgment is 
affirmed. All concurring. 

as 
SEA-BANK—NATURAL BARRIER— RIGHT 
OF SUBJECT OWNER TO DESTROY — 
PREROGATIVE OF THE CROWN. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, AUG. 9, 1879. 


THe ATTORNEY-GENERAL VY. TOMLINE. 


There exists in the Crown a prerogative, a right, and a duty 
to protect the lands of the realm from the inundation 
of the sea for the benefit of the Commonwealth; and 
such prerogative, right, and duty import a right ina 
subject who is the owner of land protected from the 
sea by a natural barrier (which right, though not en- 
forceable against the Crown, is enforceable against a 
subject who is the owner of land on which such natural 
barrier exists) to have such barrier preserved from the 
destruction by the owner of land on which it exists. 

The plaintiff, the principal Secretary of State for War, was 
seized, in trust for the Crown, of a piece of land on 
which was erected a martello tower, near the shore of 
the estuary of ariver. The defendant was the owner of 
the adjoining land and the foreshore, both of which 
lay between the land of the plaintiff and the estuary. 
The shore was of a shingly nature, and on the shore 
and extending above the high-water mark on to the 
land of the defendant, was a bank of shingle, which 
formed a natural barrier to the land of the plaintiff 
against inundation by the sea. Large quantities of 
shingle had for many years been sold by the defendant 
and his predecessors in title, and removed from the 
shore and bank, so that the shingle bank had become so 
reduced in size that the existence of the land of the 
plaintif? and the security of the tower had become en- 
dangered. In an information and action by the Attor- 
ney-General and the plaintiff the court restrained the 
defendant, by injunction, from digging or removing the 
shingle from the natural barrier, so as to endanger the 
land or expose the same to the inroads of the sea. 

Semble, that if the case of damage by abstraction of shingle 
and the flowing of water by the force of the tide ought 
to have been decided by analogy to the case of abstrac- 
tion of coal, and the flowing of water by the force of 
gravity, there would have been no cause of action 
against the defendant. 

HE plaintiff, the principal Secretary of State for 

the War Department, was seized in fee simple in 

trust for Her Majesty of a piece of land, near Felix- 
towe Ferry in the county of Suffolk, forming the site 
of and the inclosure surrounding a martello tower 
(known as the U tower), and, on the east side, imme- 
diately adjoining the seashore near the mouth of the 
river Deben. The defendant was the lord of the 
manor in which the piece of land was situate and the 
owner of the foreshore, and the piece of land had 
been purchased by the Crown from his predecessor in 
title. 

On the foreshore, between the piece of land and the 
sea, and extending beyond the piece of land toward 
the north and south, was a bank of shingle which may 
be here sufficiently described as naturally varying in 
size according to circumstances of wind and tide, but 
of an “accumulative ’’ nature if left alone. The bank 
of shingle formed a natural barrier between the plain- 
tiffs land and the sea. The defendant had, from time 
to time, sold shingle for ballasting ships and other 
purposes in such large quantities as to materially de- 
crease the size of the bank. In January, 1877, a very 
high tide occurred, and the plaintiff's land was flooded 
with water. 

On the 18th of July, 1878, the present information 





and action was commenced in the Chancery Division 
by the Attorney-General as informant, and the prin- 
cipal Secretary of State for the War Department as 
plaintiff. The statement of claim stated in substance 
as follows: That the north-east corner of the land was 
the point at which the land abutted most closely upon 
the beach, and that at that point very large quantities 
of shingle had been lately removed under the defend- 
ant’s authority; that in consequence of the continued 
removal of the shingle the north-east corner of the 
land of the plaintiff was In immediate danger of being 
flooded by the sea; that if the removal of the shingle 
was continued in the manner in which it had thereto- 
fore been carried on the whole natural barrier of 
shingle would be destroyed, and the land left exposed 
to the inroads of the sea and liable to be washed away, 
and the continued existence of the land as land and 
the stability of the U tower itself would be greatly 
endangered; and that the defendant threatened and 
intended the coutinued removal of shingle in the same 
manner as theretofore done; and claimed an injunc- 
tion ‘‘to restrain the defendant, his agents, servants, 
and work-people, from digging or authorizing to be 
dug or removed any shingle from the natural barrier 
of shingle protecting from the sea the said land * * 
forming the site of and the inclosure surrounding the 
said U tower, and in such manner as to endanger the 
said land or expose the same to the inroads of the 
sea.”” 

The defendant in his statement of defense denied 
the title of the plaintiff to the land forming the in- 
closure; and alleged that the shingle and sand had 
been taken away under the defendant's authority in 
exercise of his proprietary rights as owner of the fore- 
shore; that the removal of shingle had always been 
from the beach between the shingle bank and the sea, 
and never from the bank itself, and that no shingle 
had been removed from the north-east corner or near 
it since the llth of October, 1877. The remainder of 
the statement of claim was specifically denied. 

Issue having been joined the action was transferred 
for hearing before Fry, J., and now came on to be 
heard with witnesses. 


The Altorney-General (Sir John Holker, Q. C.), the 
Solicitor-General (Sir H. 8. Giffard, Q. C.), and Rigby, 
for the Crown. 


Cookson, Q. C., and H. C. Phear, for the defendant. 


Fry, J. [After disposing of the question of fact.] 
The result is, that I come to the conclusion that the 
wound which had been inflicted upon this bank in the 
summer of 1876 had not been healed in March, 1879, 
but, on the contrary, during that interval of time the 
effect of the wound had progressed, and there was an 
actual diminution of the land within the inclosure, 
consequent upon the wound inflicted in the summer 
of 1876. Having come to that conclusion, I hold that 
the informant and the plaintiff have made out their 
case, and shown that the removal of the shingle has 
created danger to the land, and that, if similar acts 
are committed in time to come, the danger to the land 
will increase. I therefore further come to the conclu- 
sion that this action is not, as has been said, a mere 
action quia timet, but that it is an action against an 
act which has been done, which has produced a slight, 
though ascertainable, injury to the land of Her Maj- 
esty ; and, inasmuch as the defendant asserts the right 
to do in time to come what he has done in time past, 
the action is one which can be and must be sustained, 
if the act which the defendant has committed creates 
any rights in Her Majesty. In this case Her Majesty 
is not suing in respect of any prerogative directly. She 
is claiming the same relief as one of her subjects might 
claim if he were possessed of the piece of land in ques- 
tion; but, of course, so far as Her Majesty’s preroga- 
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tive throws any light upon the right of the subject, 
the prorogative must be considered, but no further. 
The case has been argued before me, in the first in- 
stance, almost exclusively upon the authority of the 
case of Fletcher v. Smith, which it is said determines 
that the act of the defendant created a right in Her 
Majesty. Before adverting to that case in detail, I 
must refer to two earlier caces. The case of Smith v. 
Kenrick determines that he who abstracts a mineral 
from his own land, and thereby permits water which 
would not previously flow underground to his neigh- 
bor, thenceforth to flow underground to his neighbor, 
does no wrong. He may take away intervening coal 
without creating any liability on himself; but if his 
neighbor desires to protect himself from the water 
which will so flow upon him, he must do it by his own 
barrier. The case of Baird v. Williamson, 9 L. T. Rep. 
(N.S.) 412; 15 C. B. (N.S.) 376, showed the distinction 
between permitting the water to flow on to your 
neighbor’s land by abstracting your own mineral and 
causing water to flow, and raising it from a lower 
stratum from which it might have flowed in a differ- 
ent direction to a higher one and so making it flow on 
to your neighbor’s Jand. Whereas in the one case the 
permitting the water to flow is not actionable, the 
causing the water to flow by pumping it against the 
force of gravity is actionable. A very remarkable dis- 
tinction has therefore been! drawn between the two 
cases. In the case of Fletcher v. Smith the question 
arose in this way: There was a water-course which 
flowed through the defendant’s land. There were hol- 
lows in that land, and in those hollows water came 
from two sources, from the heavens above and from 
the diversion of the water. When the case came be- 
fore the Court of Exchequer Chamber, the court said 
that, if the water came into those hollows by reason 
of the diversion of the stream, then the case with re- 
gard to the water was within the doctrine of Baird v. 
Williamson as to the water pumped out, and accord- 
ingly they sent the matter back for further trial. 
Now, if I am to follow Baird v. Williamson, the ques- 
tion will turn upon whether the abstraction of the 
sea bank in this case is analogous to the abstraction of 
the coal in the first instance in Baird v. Williamson, 
and, if so, the mere flowing of the water there by the 
force of gravity in the mine, or by the force of the at- 
traction of the sun or moon, or whatever may be the 
cause of the tide, in this case will not be actionable. 
If it is analogous to pumping the water up against 
gravitation, of course it would be actionable. It ap- 
pears to me, I confess, that, if it is to be determined 
by the analogy in Baird vy. Williamson, I should be 
bound to hold that taking shingle away is analogous to 
taking coal away; and therefore the case of Smith v. 
Fletcher, in the Exchequer Chamber, throws no clear 
light, in my judgment, upon the case. That case went 
to the House of Lords, and Lord Penzance, who de- 
livered the principal judgment in the case, says this in 
stating the facts: ‘‘ At the threshold of the inquiry as 
to the defendant’s liability to the plaintiff, lies the 
question — what obligation did the defendants incur 
when they diverted the natural water-course?”’ His 
Lordship assumes that an obligation was created by 
the diversion of the natural waters, but what the 
ground of that obligation was, and what its extent 
was, and to what cases it applied, I do not know. That 
which would be important to me to know was assumed 
in that case. Of course, if the case before me were 
like Fletcher v. Smith in its circumstances, I should 
know that the principle, whatever it was, must apply ; 
but seeing that it is not, and not knowing the general- 
ity of the obligation that was assumed, I feel that very 
little light is thrown on the present case by the decis- 
ion of the House of Lords. Another principle which 
governs some cases has been referred to, and invoked 
in this case; that is, the distinction between the nat- 





ural and non-natural user of land; because, undoubt- 
edly, cases have touched upon this, that, whereas the 
natural user of the land so as to be an injury to your 
neighbor is not actionable, the non-natural user of the 
land, creating an injury to your neighbor, is action- 
able. That principle was laid down in Rylands v. 
Fletcher. There are certain cases which have been 
determined, which show that those particular instances 
are not cases of the natural user of theland. For in- 
stance, it has been determined, as I take it, in Baird 
v. Williamson, that pumping up water from a lower 
stratum, so as to let it flow down the channels existing 
in a higher stratum, is not the natural user of your 
land, and therefore, if you injure your neighbor by it, 
it is actionable. Again, if in the course of mining 
operations you make a bore-hole at the bottom of your 
mine, not for legitimate and ordinary purposes of 
mining, but for the purpose of throwing your water 
on to your neighbor’s land, that is a non-natural user 
of the land, and is actionable because of that. Again, 
if you bring water upon land which has previously not 
been covered by it, and store it up in a reservoir, and 
do not take sufficient precaution to prevent the water 
escaping from the reservoir, and it escapes and injures 
your neighbor’s land, that is actionable, because it is a 
non-natural user of the land. Rylands v. Fletcher. 
And lastly, the diverting a stream, which flows through 
your land, into hollows, so that it flows into them, and 
thereby, flowing down the hollows, injures your neigh- 
bor, is a non-natural user of the land, and is action- 
able. Those cases illustrate, no doubt, what is non- 
natural user. But when I apply them to the present 
case, they afford very little light. Is the abstraction of 
this bank analogous to taking coal? If so, itisa nat- 
ural user. Is it analogous to diverting a stream ac- 
tively? If so, it is a non-natural user. I confess it 
appears to me that of the two it is more like the ab- 
straction of the coal, and that, if I had to determine 
this question upon the distinction between natural and 
non-natural user, I must have regard to the evidence, 
which has shown that from the memory of the oldest 
witness down to the present time this bank has been 
used for the purpose of supplying shingle to ships, 
partly, it appears, for the purpose of ballast, and 
partly for the purpose of making cement. There is no 
other known use to which the bank can be put, except 
that, of course, of protecting the land, and therefore 
it is a natural user of the land. There is one other 
observation that I desire to make before I part with 
this case. It is laid down by an American writer of 
great eminence, Chancellor Kent, in his Commentaries 
(sec. 2, 7), that Aqua currit et debet currere ut currere 
solebat is the language of the law. If that maxim were 
supported by any authority, it would no doubt lead to 
this conclusion, that whoever interferes with the nat- 
ural flow of any water to the injury of any one would 
do it at his own risk, and would be liable to an action. 
Iam not aware of any such authority of the English 
law—none has been cited to me—which shows me that 
I can rely upon that maxim inits generality. If the 
matter, therefore, rested simply upon analogy to the 
cases I have referred to, I should feel that the case was 
one of great difficulty. But it appears to me that 
there is further matter to be considered which does 
throw great light upon this case. There is, in my 
judgment, a prerogative and a duty in the Crown 
which appears inconsistent with the alleged right of 
the defendant, and imports such a right in a private 
person as the Crown now insists upon, that preroga- 
tive and duty being the obligation, and, with it, the 
right to protect the land from the inundation of the 
water for the benefit not of one person in particular, 
but for the benefit of the Commonwealth, of the 
whole community, is interested in the protection and 
preservation of that land, alike from foreign enemies, 
and from the water which surrounds our island. The 
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statute of 6 Hen. 6, ch. 5, which is the earliest statute 
relating to commissioners of sewers, contains the form 
of commission to be issued; and that contains this 
passage: Nos pro eo quod ratione dignitatis nostre 
regie ad providendum salvationi regni nostri Anglice 
circumquaque sumus astricti ’— a distinct assumption, 
therefore, of the obligation of the Crown to protect 
the kingdom of England on every side from the inun- 
dation of the water, because that is the preamble which 
leads to the direction of a commission of certain per- 
sons to protect particular portions of lands from the 
access of water. A similar form of commission was 
given in the more recent statute of 23 Hen. 8, ch. 5. 
There the recital is: ‘* For that by reason of our dig- 
nity and prerogative royal we be bound to provide for 
the safety and preservation of our realm of England, 
willing that speedy remedy be had in the premises.” 
The same form is to be found in Fitz-Herbert’s Natura 
Brevium (113a), and that writer makes upon it this ob- 
servation: “It is intended that the King, of right, ought 
to keep and defend his kingdom, as well against the 
sea as against enemies, that it be not drowned or 
wasted, and to provide remedy for the same.” In the 
case of The Isle of Ely, 10 Co. Rep. 141a, it issaid: “It 
is to be known that by the common law before the 
statute of 6 Hen. 6, ch. 5, the King ought of right to 
save and defend his realm, as well against the sea as 
against his enemies, that it should not be drowned or 
wasted, and also to provide that his snbjects have their 
passage through the realm by bridges or highways in 
safety, and therefore, if the sea walls be broken, or the 
sewers or gutters are not scoured, that the fresh wa- 
ters cannot have their direct course, the King ought to 
grant a commission to inquire and to hear and deter- 
mine these defaults.’’ The same doctrine was recog- 
nized in the case of Henley v. The Mayor of Lyme, 5 
Bing. 109, where the court said: ‘“ The King, by his 
prerogative, as will be found in every book upon the 
prerogative of the Crown, is bound to take care to 
guard and to protect the shores and the lands adjoin- 
ing the sea from being overflowed by the sea. He is 
to discharge that duty as it was discharged before the 
statute of Henry VIII, by issuing commissions and 
making ordinances, which we find he certainly was in 
the habit of making before the statute of Henry VIII.” 
Lastly, in the case of Hudson v. Tabor, when, before 
the Court of Appeal, the existence of the prerogative 
was referred to, the court said: ‘‘The King has proba- 
bly, from the very earliest times, had a right as part of 
the prerogative to defend the realm against waste of the 
- sea, and to order the construction of defenses at the 
expense generally of those who are to be benefited by 
them. The various statutes of sewers beginning with 
the statutes of 6 Hen. 6, ch. 5, do but regulate the ex- 
ercise of the prerogative in this respect, and prescribe 
the forms of commission for the ordering and execu- 
tion of the necessary works, which forms have from 
time to time been varied.’’ I come therefore to the 
canclusion, as I have already said, that there exists in 
the Crown this prerogative right and duty —a duty of 
course to its subjects, which the law must take cogni- 
zance of, although the law does not enforce it. Now, 
if this prerogative and right exist in the Crown, it 
seems to me impossible to suppose that the subjectcan 
have a right to do that which the defendant claims to 
do. Itisabsurd that the subject should be at liberty 
to destroy that which the Crown is bound to protect. 
There are, I should observe, traces in the old books of 
such a right —some public rights in the banks of the 
sea. Lord Hale (De Portibus Maris, ch. 7) quotes 
from Bracton a passage in which he lays down this 
doctrine: Riparum etiam usus publicus est de jure 
gentium sicut ipsius fluminis. It is quite true that 
that passage has been commented upon, and certainly 
disapproved of, as expressing the existing law with re- 
gard to rivers, in the case of Ball v. Herbert, 3T. R. 








261. There, Lord Kenyon, in delivering judgment, 
made this observation: ‘‘Some of the passages in 
Lord Hale which seem to favor the common-law right 
are rather applicable to the banks of the sea and to 
ports.”” Rather, Lord Kenyon meant, the banks of the 
sea than the banks of the river, in respect of which the 
case then before him was. Callis, in the passage 
which has been quoted more than once in the course 
of this discussion (Lect. i., 55), asserts that the public 
had necessarius usus in the banks of the river and sea. 
I do not rely upon either of those authorities as being 
conclusive with regard to the rights of the public. It 
seems to me not unimportant as showing that our ear- 
lier writers considered that the bank of the sea was 
not absolutely private property, free from all public 
use, in the same way as other private land might be. 
It remains for me to observe that there is no conflict 
whatever between the conclusion at which I have ar- 
rived, and the decision in the case of Hudson y. 
Tabor. It may well be that there is the greatest dis- 
tinction between a liability to repair an artificial bank 
and the right to destroy a natural protection, and I 
find nothing in the judgment in that case which bears 
upon or conflicts with the conclusion at which I arrive. 
I hold, therefore, that there is in the Crown the pre- 
rogative to which I have referred, and that there is, on 
the part of the Crown, the duty to which I[ have re- 
ferred, and that it is the right of every one of Her 
Majesty’s subjects to have that duty performed, 
though, of course, that right is not one which the 
courts can enforce; and that consequently there isa 
liability in every person possessed of a sea bank, and 
an obligation to do nothing which shall be incousist- 
ent with the protection of the land of the country 
from the inroads of the sea. That right, it appears to 
me, the defendant has viclated, and I must grant the 
injunction which is prayed. The question which I 
have just determined appears to me to be one of unu- 
sual difficulty, and I have arrived at the conclusion 
which I have expressed after considerable hesitation 
and doubt. I need not say, after the conclusion that I 
have arrived at, that IT must make defendant pay the 
costs of the action. 
—_—_>____—_ 


MINES AND MINERALS—CLAY AND SAND. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL, 
MAY 8, 1879. 


THe ATTORNEY-GENERAL FOR THE ISLE OF MAN yV. 
MYLCHREEST AND OTHERS. 

The owners of customary estates of inheritance in the Isle 
of Man claimed a right from time immemorial to dig 
clay and sand on their lands from open workings. The 
act of settlement of 1704 reserved to the lords of the Isle 
“all such mines and minerals, of what kind and nature 
soever, quarries, and delfs of flagg, slate, or stone, as 
now are, or at any time heretofore have been invested 
in’ them. Held, that this reservation could not be re- 
lied upon to disprove the existence of the alleged cus- 
tom, but must be interpreted by continuous subsequent 
usage, and that the crown, as lord of the Isle, was not 
entitled to the clay and sand. 

‘THIS was an appeal from a decree of the Court of 
Exchequer of the Isle of Man, by which the court 

decided that the Crown had not the right, as lord of 
the manor, claimed by an information filed by the at- 
torney-general to the clay and sand in the customary 
estates of inheritance in the Isle, and refused an in- 
junction to restrain the respondents from working, 
manufacturing, or otherwise dealing with the clay and 
sand in the said lands, and from removing any part 
of the same, and dismissed the information with 
costs. 


Gorst, Q. C., the Attorney-General for the Isle of 
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Man (Sir James Gell, Q. C.), and W. W. Karslake, for 
appellants. 


J. Brown, Q. C., Sheerwood (of the Manx Bar), Roscoe 
and Drinkwater, for respondents. 


At the conclusion of the arguments their Lordships 
took time to consider their judgment. 

The judgment of their Lordships was delivered by 
Sir MonTAGUE SmiTH. The questions raised in this 
appeal are, whether the Crown is entitled to the clay 
and sand in the customary estates of inheritance in the 
Isle of Man, and to an injunction to restrain the cus- 
tomary tenants from taking, winning and working 
these substances. The information filed by Her Maj- 
esty’s Attorney-General for the Isle alleges that Her 
Majesty, in right of her Crown, is seized in her de- 
mesne as of fee of the island, Castle Peel, Lordship, 
and territory of Man, and that Her Majesty and all 
former lords of the Isle have been seized of the Manor 
of Man (commonly called the Lord’s Lands), and of 
“all mines and minerals of what nature and kind so- 
ever, and quarries and delfs of flagg, slate or stone 
within the said manor,’’ with the right, according to 
the laws and customs of the Isle and manor, to enter 
upon the lands, and to search for, work and win the 
same, making compensation to the customary owners 
of the lands for surface damage. It then alleges that 
the first defendant, Mylchreest, the owner of a cus- 
tomary estate called Ballaharra, had (by his guardian) 
granted a lease or license to the defendants Moore and 
others, to dig clay and sand in this estate for the man- 
ufacture of bricks, tiles and pottery. The information 
prays that it may be declared that Her Majesty is 
seized of or entitled to all mines and minerals of what 
nature or kind soever within the lands called Balla- 
harra, including clay and sand, and all other substances 
which can be gotten from underneath the surface of 
the earth for the purpose of profit, whether the same 
be gotten by open cutting or by underground working, 
with the right to enter and work them. It also prays 
that the lease to Moorc and others be set aside, and for 
an injunction to restrain the defendants from winning 
and working clay and sand. The answer admits the 
right of the Crown to certain mines and minerals, and 
to win and work them, but alleges, with regard to clay 
and sand, that by the laws and customs of the Isle the 
owners of customary estates of inheritance in cus- 
tomary tenements of lords’ lands have from time im- 
memorial without the license of Her Majesty or her 
predecessors, lords of the Isle, as of right dug, raised, 
and got the clay and sand therein, and have removed 
and used the clay for manuring their own and other 
lands and for other purposes, and have converted it 
into bricks and tiles for sale. The circumstances 
which immediately preceded the filing of the informa- 
tion are worthy of remark. On the 20th February, 
1867, the crown granted a lease of the mines and min- 
erals (except slate and stone) under the estate of Bal- 
laharra to the defendants Moore and others, who, by 
virtue of it, proceeded to get and work the clay and 
sand in that tenement. The defendant Mylchreest 
thereupon (on the 25th June, 1867) filed a bill in the 
Chancery Court of the Isle to restrain these workings 
and for anaccount. An injunction was granted, and 
subsequently a decree was made against the Crown 
lessees for payment to Mylchreest of the amount of 
profit made by the workings. In consequence of this 
decree the lessees surrendered their lease to the Crown. 
‘The Crown did not think fit at that time to contest the 
claim of the customary tenant, and accepted the sur- 
render. The same persons who had been the Crown 
lessees then took a lease from the customary tenant, 
Mylchreest, of the clay and sand in his tenement, and 
were working under it, when the present information 
was filed, to which they were made defendants. A 
considerable body of evidence has been produced by 





the defendants to prove the custom they have set up. 
Their Lordships do not think it necessary to go at length 
into the details of the evidence, for it is all one way, the 
Crown having given no evidence upon the fact of the 
usage. It will be sufficient to say that it was shown 
that the Crown by its 1 and li , in ancient 
times and recently, worked metalliferous mines and 
quarries of stone within the customary tenements, but 
it was not shown to have ever granted a lease of clay 
or sand, or a license to dig for them. There is no trace 
that the agents of the Crown ever interfered with the 
customary tenants in taking, using and selling these 
substances. Moreover, it was proved that clay had 
been constantly sold by the customary tenants of Bal- 
laharra to the managers of the Crown mines for use in 
those mines from the time when the defendant Myl- 
chreest’s grandfather was owner of the estate down to 
the present time. Their Lordships can come to no 
other conclusion upon this evidence than that the cus- 
tom has in fact existed during and beyond the period 
of living memory; and, consequently, that its an- 
tiquity and continued existence from atime when it 
might have had a valid commencement ought, unless 
the contrary appears, to be presumed. The first an- 
swer on the part of the Crown, as their Lordships un- 
derstood it to bo, was that it is to be inferred from the 
state of the title to the lordship of the Isle and the 
nature of the customary tenures, that the custom 
could not have had a legal origin. It was further con- 
tended that under the Act of Settlement of the year 
1704, for settling and confirming the customary ten- 
ures, clay and sand were reserved to the lords, and that 
the custom was either disproved or displaced by this 
reservation. 

(Omitting the consideration of the question whether 
the custom had a legal origin.] 

Their Lordships have now to consider the effect of 
the saving clause in the Act of Settlement of 1704. It 
was contended on the part of the Crown that, what- 
ever might be the evidence of usage, this clause in- 
volved a negation of the custom or overrode it. The 
act was passed by James, Earl of Derby, lord of the 
isle, and his officers, and twenty-four keyes, represent- 
atives of the Isle. After declaring and confirming to 
the tenants their ancient customary estates of inherit- 
ance in their tenements, as already stated, it contains 
the following clause: ‘‘Saving always unto James, 
Earl of Derby, and all other persons who shall here- 
after become lords of the Isle, all such royalties, re- 
galia, prerogatives, homages, fealties, escheats, forfeit- 
ures, seizures, mines and minerals of what kind and - 
nature soever, quarries and delfs of flagg, slate, or 
stone, franchises, liberties, privileges, and jurisdic- 
tions whatsoever as now are or at any time heretofore 
have been invested in James, Earl of Derby, or in any 
of his ancestors, lords of the Isle.’’ It was contended 
for the Crown that the word ‘*‘ minerals”’ used in the 
clause comprehended clay and sand. Doubtless the 
word in its scientific and widest sense may includs 
substances of this nature, and, when unexplained by 
the context or by the nature and circumstances of the 
transaction, or by usage (where evidence of usage is 
admissible), would, in most cases, do so. But the 
word has also a more limited and popular meaning, 
which would vot embrace such substances, and it may 
be shown by any of the above-mentioned modes of ex- 
planation that, in the particular instrument to be 
construed, it was employed in this narrower sense. In 
the case of the Earl of Rosse v. Wainman, 14M. & W. 
859, the Court of Exchequer held that in an inclosure 
act, containing a clause reserving to the lord of the 
manor all mines and minerals, the latter word was 
used in its full sense. The court said: ‘The word 
minerals, though more frequently applied to sub- 
stances containing metal, in its proper sense includes 
all fossil bodies or matters dug out of mines;” and it 
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decided that beds of stone, found in the allotments 
which might be dug by quarrying, belonged to the 
lord. In coming to this decision the court looked at 
the whole act to ascertain its object and intention, and 
referred to other parts of it in support of its construc- 
tion of the word. An elaborate inquiry into the vari- 
ous senses in which the word ‘“ mineral’? might be 
used was made by Kindersley, V. C., in Darvill v. 
Roper, 3 Drew, 294. In certain deeds of partition 
there occurred an exception of “the mines of lead 
and coal and other mines or minerals.’’ Scientific 
witnesses were examined, who, according to the re- 
port, agreed in defining minerals to be any crystalline 
or earthly substance, whether metalliferous or other- 
wise, existing in or forming part of the earth, and 
which might be worked by means of a mine or quarry. 
The learned Vice-Chancellor refused to interpret the 
word in this sense, and construed it, according to what 
he considered to be the intention of the parties to be 
collected from the deeds, to mean such minerals only 
as are worked by means of mines. He consequently 
held that quarries of limestone were not within the 
exception. In this case the Vice-Chancellor sought to 
discover from the general scope of the deeds the sense 
in which the parties had used the word. Kindersley, 
V. C., gave the same construction to the word “ min- 
erals’’ when used in an exception in a modern con- 
veyance of land, and held that freestone did not come 
within it. Bell v. Wilson, 12 L. T. Rep. (N. 8.) 529. 
His opinion on this point was overruled by the Lords 
Justices, but they at the same time agreed with himin 
his construction of the power to work the minerals, 
holding that the grantee could only get the freestone 
by underground working. The exception in this case 
contained the word “metals’’ before minerals, indicat- 
ing that the latter word was intended to embrace 
substances other than metals. The deed also contained 
nothing from which it could be inferred that the word 
** minerals’’ was not to have its full meaning. Turner, 
L. J., said: ‘‘ Freestone is a mineral, and I can find 
nothing in the nature or context of this deed to show 
that it was not intended to be included in the excep- 
tion. Bell v. Wilson, L. Rep., 1 Ch. App. 303; 14L. T. 
Rep. (N. 8.) 115.” The last decision to which reference 
need be made is Hezt v. Gill, L. Rep., 7 Ch. App. 699; 
26 L. T. Rep. (N. 8.) 502. Im that case the Duke of 
Cornwall, as lord of a manor, had granted the free- 
hold of a tenement to the copyholder, reserving ‘all 
mines and minerals within and under the premises,” 
with power to work them. It was held that a bed of 
china clay was within the exception. An injunction 
was, however, at the same time granted to restrain the 
duke from getting the china clay in such a way as to 
destroy or seriously injure the surface, though, as the 
court observed, this was the only way in which it could 
be got. Mellish, L. J., stated the result of the author- 
ities, in his view, to be ‘“‘ that a reservation of miner- 
als includes every substance which can be got from 
underneath the surface of the earth for the purpose of 
profit, unless there is something in the context, or na- 
ture of the transaction to induce the court to give ita 
more limited meaning.” In that case there was noth- 
ing in the context, or nature of the transaction, to 
explain or qualify the word, nor any usage to show in 
what way the parties had interpreted it. On the con- 
trary, the nature of the transaction, in the view of the 
Lord Justice, supported the widest construction of the 
word. He went on to observe that the lord of a manor 
is beyond all question entitled to the minerals in the 
most general sense of the word under a copyhold tene- 
ment, and that there is nothing the copyhold tenant is 
entitled to get out of the soil and sell for a profit, add- 
ing, however, the important qualification ‘tin the 
absence of special custom.’’ It was not pretended in 
that case that any custom existed, and consequently 
the exception of minerals in its widest sense was con- 








sistent with the pre-existing position and rights of the 
parties.* In the present case a custom for the tenants 
to take clay and sand has been shown to exist. It was 
not, therefore, a priori, to be expected that any thing 
would be found in an act passed for declaring and con- 
firming the existing rights of the tenants which should 
destroy one of those rights. The words “ quarries and 
delfs of flagg, slate, or stone’’ appear to be used to de- 
scribe open workings, and the specified substances got 
by such workings, as distinguished from mines prop- 
erly so called, and mineral substances usually got by 
underground works. The word ‘‘delfs”’ probably 
means open pitsor diggings. If the word ‘‘ minerals” 
were intended to be used in its widest signification, it 
was obviously unnecessary to make specific mention of 
flagg, slate, and stone. The intention appears to have 
been to except two classes of things, first, mines, and 
all substances of whatever kind and nature got by 
mining, and, secondly, quarries and delfs, not of all 
substances which might be got by quarrying or open 
pits, but of those only which are specifically described. 
It is not disputed that clay and sand are got from open 
workings. Again, the exception is by way of refer- 
ence. The language is, ‘‘ All such mines, minerals, 
etc., as now are or at any time heretofore have been 
invested in the said James, Earl of Derby, or in any 
of his ancestors, lords of the said Isle.’”’ In the ab- 
sence of evidence, one way or the other, it might be 
presumed that Lord Derby and his ancestors, as lords 
of the manor, had full right to all minerals, and, 
though in the original grant to Sir John Stanley mines 
of lead and iron only are mentioned, that alone, as 
already observed, would not, in the absence of evidence 
of custom, be sufficient to limit the right. But, how- 
ever that may be, the exception is not absolute, but 
framed by way of reference to antecedent rights. In 
their Lordships’ view, therefore, the reservation in the 
Act of Settlement cannot be relied on to disprove the 
existence of the custom, as it might have been if its 
language had been clear and ambiguous. They further 
think that the document is of a nature and date which 
allows of its uncertain language being interpreted by 
continuous subsequent usage; and if it be competent 
so to interpret the reservation, the usage in this case 
demonstrates that it could not have been the inten- 
tion to employ the word “‘ minerals’’ in a sense which 
would include clay and sand. It is scarcely conceiva- 
ble, if the custom had not existed, or if the act had 
really excepted clay and sand, that the customary ten- 
antsshould have been allowed to commit what, on the 
hypothesis, would have been innumerable acts of tres- 
pass on the property of the Crown without a single 
instance of hindrance or interruption on the part of 
its officers. The Counsel for the Crown sought to draw 
an inference against the custom from the omission of 
any mention of it in the Act of Settlement. But the 
act obviously did not describe, or profess to describe, 
all the rights and customs incident to the customary 
tenures. A striking instance to show that it did not 
contain a catalogue of customs, such as the customary 
tenures of a manor, might be expected to give, is found 
in the information itself, which alleges that by the 
custom of the Isle the Crown may dig and work the 
minerals, and use the land for winning, dressing, and 
making them merchantable, and for all necessary min- 
ing purposes, including the erection of machinery, and 
making compensation to the tenants, according to 
custom, for surface damage. No power to enter and 
work the minerals is found in the reservation, and 
these important customs, on which the right of the 
Crown to work the reserved minerals depends, are not 
in any way mentioned or referred to in the act. Ina 
case lately before this board, the custom for the Crown 





* See, also, Attorney-General v. Tomline, 5 Ch. Div. 750; 36 
L. T. Rep. (N. 8.) 684. 
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and its lessees to pay the tenants for surface damage 
done in working mines, properly so called, was admit- 
ted to exist, although it is not mentioned in the act of 
settlement. Ballacorkish Mining Company v. Dumbell 
and others, L. Rep., 5 P. C. 49; 29 L. T. Rep. (N. 8.) 658. 
Reference was made by the learned counsel for the 
Crown to asupplemental act passed soon after the Act 
of Settlement, which, among other things, provided 
that, notwithstanding the reservation of quarries and 
delfs of flagg, stone, and slate, the tenants should have 
free liberty to dig, raise, and dispose of stone and slate 
on their lands for their own use, and for the improve- 
ment of their own and their neighbors’ tenements, as 
had been formerly the custom. It was argued that if 
there had been a custom to take clay and sand, the 
tenants would have obtained a similar recognition of 
it. But the tenants doubtless considered that this 
custom was not affected by the reservation. It would 
not have occurred to their minds that the common 
substances of clay and sand were included in the terms 
“mines and minerals,’’ whilst stone and slate being 
specifically mentioned inthe reservation, an express dec- 
laration was naturally thought to be necessary to restore 
or confer the right to take and use these substances. 
For the above reasons their Lordships are of the opin- 
ion that the custom set up by the defendants has been 
established, and that the Act of Settlement is not op- 
posed to it. The judgment appealed from ought, 
therefore, to be affirmed, and they will humbly advise 
Her Majesty accordingly. The respondents will have 
the costs of this appeal. 





DEFINITION OF “CALENDAR MONTH.” 


ENGLISH COURT OF APPEAL, JUNE, 1879. 


MieorTti v. COLVILLE. 

A sentence of one calendar month’s imprisonment expires 
on the day preceding that day which corresponds nu- 
merically in the next succeeding month with the day on 
which the sentence was passed. If there isno such cor- 
responding day in the next month, then the sentence 
expires on the last day of that month. 

Where a prisoner was sentenced to one calendar month’s 
imprisonment on the 3ist October, held (affirming the 
decision of Denman, J.), that the month expired on the 
30th November. 

PPEAL from a decision of Denman, J., giving 
judgment for the defendant. 

The action was to recover damages against the goy- 
ernor of Coldbath Fields Prison for alleged false im- 
prisonment of the plaintiff. At the trial, before Den- 
man, J., and a common jury, the following facts were 
proved in evidence or admitted : 

The plaintiff was convicted by a Metropolitan police 
magistrate of two different assaults. The convictions 
took place at 11 A. M. on the 3lst October, and the 
commitments were drawn up in accordance with the 
sentences passed. The plaintiff, for the first assault, 
was sentenced to be imprisoned for “one calendar 
month,’”’ and for the second assault ‘for fourteen 
days, to commence at the expiration of the imprison- 
ment previously adjudged.’? The prisoner was ac- 
cordingly taken into the custody of the defendant, 
who was the governor of Coldbath Fields Prison, during 
the afternoon of the 3lst October, and finally released 
at 9A. M., on the 14th December, having asked to be 
released on the preceding day. Denman, J., on these 
facts, asked the jury to assess the damages (which they 
did at 20s.), and reserved for further consideration the 
question whether judgment ought to be entered for 
the plaintiff or defendant. After hearing the argu- 


ments of counsel on further consideration, the learned 
judge directed judgment to be entered for the defend- 
ant, with costs. 

The plaintiff appealed. 








The plaintiff in person contended that, as his impris- 
onment must be taken to have commenced at midnight 
on the 30th October, the calendar month expired 
on the 29th December, and that being so, that he 
ought to have been released on December 13. Other- 
wise, he said, he would have been imprisoned the whole 
of November, which was a calendar month, and one 
day in October, and also for the fourteen days. He 
submitted that the question of time was one of fact 
for the jury. 


A. L. Smith, for defendant, was not called upon to 
argue. 


BRAMWELL, L. J. I am of opinion that this judg- 
ment must be affirmed. As Denman, J., said, there is 
no doubt a plausible argument for the now plaintiff 
that, according to his opinion, he has been imprisoned 
during the whole of November and one day in Octo- 
ber as constituting one calendar month. The difficulty 
really arises because the term ‘calendar month” is 
not applicable except as applied to particular months, 
and that it is inapplicable where the month begins in 
the middle of a particular calendar month. Then the 
month is made up of a portion of two calendar months, 
which may be of unequal lengths, and various conse- 
quences seem to follow. It is clear that the only sen- 
sible rule which can be laid down is this, that where 
the imprisonment begins on a day in one month, so 
many days of the next month must be taken, if there 
are enough days to do it, as will come up to the date 
of the day before that on which the imprisonment 
commenced. That is to say, that, if the day of im- 
prisonment commenced on the 5th of the month, it 
must go on until the 4th of the next month; if on the 
29th until the 28th. That is to say, you must takeas 
many days out of the next month as had passed in the 
month when the imprisonment began before that im- 
prisonment commenced. If that were not so, see what 
the consequences would be. The plaintiff says: “I 
was sent to prison on October 31st. Therefore, I ought 
to have been let out on November 29th. Otherwise I 
should have had one calendar month’s imprisonment, 
and one day of another month.’ The effect of his 
argument is this, that whereas the imprisonment be- 
gan on October 30th, it ought to end on the 29th No- 
vember. So ought it if the imprisonment began on 
the 3lst. There is no reason why that should be so. 
Suppose a man is sentenced to two calendar months’ 
imprisonment, when does he come out? Certainly not 
until December 30th. Now, if one month ends on No- 
vember 29th, how do you get the next month ending 
on the 30th? The only way to make sense of it is to 
apply the rule I have mentioned. It would never 
operate to the prejudice of the prisoner. If he was 
sent to prison in a long month he would get thirty-one 
days; if in a short one he would get thirty days. If 
he was sent to prison in February, so much the better 
forhim. If he went to prison on the 29th January, 
according to the rule expressed he would get out on 
the 28th February; so he would if he went to prison 
on the 30th January, or on the 31st, or on the Ist Feb- 
ruary. He would then have the benefit of an impris- 
onment shortened by the number of the days want- 
ing to make up the days which had elapsed in the 
month in which he was imprisoned at the time of his 
imprisonment. As the plaintiff was sent to prison 
on October 3lst, there were thirty days wanting 
from the next month, and, as a consequence, the 
month did not expire until the 30th. Then the four- 
teen days did not begin until the first, and the plaintiff 
therefore was duly kept in prison until the 14th. I 
think the judgment should be affirmed. 


Brett, L.J. The expression of one calendar month 


is a legal and technical phrase to which we must give 
a legal and technica] meaning. It does not, strictly 
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speaking, mean any particular number of days, but 
one month according to the calendar. We must, 
therefore, look to the calendar in calculating it, and 
not count the days. Now, one month, according to 
the calendar, in my view, is one month from the day of 
the imprisonment until the corresponding numerical 
day of the next month lessone. In some cases there is 
no corresponding numerical day in the next month, 
because it is a shorter month than the one in which 
the imprisonment begins. There the imprisonment is 
less than it otherwise would have been, and in favor 
of the prisoner it must end on the last day of the 
short month. 


Corton, L. J. I am of the same opinion. I think 
Denman, J., was right in dealing with this point as a 
matter of law. It was for the judge to say, on the 
meaning and construction of the sentence, what was 
“one calendar month.” The plaintiff contends that 
he could not be imprisoned during the whole of one 
calendar month and one day of another month. The 
question then is, what is the meaning to be given to 
the term “‘ one calendar month.’’ Iam of opinion, al- 
though difficulties and incongruities no doubt arise, 
that where there is a sentence of a calendar month’s 
imprisonment not commencing on the first day of the 
month, you must consider it as expiring at twelve 
o’clock on the corresponding numerical day of the next 
month, and, if there are not enough days in the next 
month, in favor of the prisoner, the sentence will ex- 
pire on the last day of the month. The consequence 
is that he never gets a longer imprisonment than the 
number of the days in the month in which he is to be 
imprisoned, and sometimes will get a less number of 
days’ imprisonment than the number of days to be 
found in the calendar month for which he was impris- 
oned. 

Appeal dismissed. 
————_>—_——_———_. 

ESTOPPEL BY NEGLIGENVUE IN THE CUS- 
TODY AND TRANSFER OF NEGO- 
TIABLE INSTRUMENTS. 

HE decision of the Court of Appeal in the case of 

Baxendale v. Bennett, 40 L. T. Rep. (N. 8.) 23, is both 
important to the commercial world and interesting to 
lawyers. By it a new principle may be said to be es- 
tablished as governing the above subject; and, of two 
old and very familiar cases which are to be found in all 
the text books, one is questioned and the other over- 
ruled. These are Young v. Grote, 4 Bing. 253, and 
Ingham v. Primrose, 7 C. B. (N. 8.) 82. The first was 
the case of a man leaving with his wife some blank 
forms of checks, one of which was so carelessly filled 
up by the latter that the clerk to whom it was in- 
trusted for presentment was enabled, by the insertion 
of words and figures, to make it payable for and ob- 
tain payment of a larger amount than was intended. 
The second was the case of the acceptor of a bill, tear- 
ing it in two animo cancellandi, in the presence of h 
person who picked up the pieces; and, after having 
joined them together in such a manner as to convey no 
notice of the cancellation to a stranger, transferred the 
bill to a bona fide holder. In both these cases, as will 
be remembered, the negligence was held sufficient to 
estop the party guilty of it from denying the validity 
of the instruments. 

In a recent case (Arnold v. The Cheque Bank, 34 L. 
T. Rep. (N. 8S.) 729), decided in the Common Pleas Di- 
vision in April, 1876, these two cases were distinctly 
and expressly approved, and were supposed to support, 
though indirectly, the conclusion there arrivea at, and 
yet it is curious to observe that the authorities there 
directly relied on, and the rationale of the decision it- 
self, were exactly the same as in the case under pres- 








ent notice. Both there and here, in fact, the decision 
of the court may be said chiefly to have rested upon 
the dictum of Lord (then Mr. J.) Blackburn, in Swan 
v. The North British Australasian Company, 32 L. J. 
273, Ex., a case which has been so frequently acted upon 
that it may be said to be the leading one upon the sub- 
ject of estoppels by negligence. When that case was 
in the Court of Exchequer the rule had been laid down 
by Mr. Baron Wilde thus: ‘If a man has led others 
into the belief of a certain state of facts by conduct of 
culpable neglect calculated to have that result, and 
they have acted on that belief to their prejudice, he 
shall not be heard afterward as against such persons to 
show that the state of facts did not exist.” In the 
Exchequer Chamber, Lord Blackburn stated that this 
was correct as far as it went, but did nut go far enough, 
and he added the following very important qualifica- 
tion: ‘*The neglect must be in the transaction itself, 
and be the proximate cause of the leading the party 
into that mistake, and also it must be the neglect of 
some duty that is owing to the person led into that 
belief or (what comes to the same thing) to the gen- 
eral public, of whom that person is one, and not 
merely neglect of what would be prudent in respect to 
the party himself, or even of some duty owing to third 
persons with whom those seeking to set up the estop- 
pel are not privy.” 

Here it will be noticed that it is laid down that there 
are two distinct and necessary ingredients in the neg- 
lect which will amount to an estoppel, and, if this be 
so, it is clear that the absence of either of them will 
prevent its having that effect. The neglect must be in 
the transaction itself, and be the proximate cause of 
leading the third party into mistake, and it must also 
be the neglect of some duty owing to such third party, 
either individually or as one of the general public. In 
accordance with this rule, the validity of which can- 
not, we think, be now called in question, it was held 
in Arnold v. The Cheque Bank, that negligence iu the 
custody of a draft, or in its transmission by post, will 
not disentitle the owner of it to recover the draft or 
its proceeds from one who has wrongfully obtained 
possession of it. Lord Coleridge, who delivered the 
judgment of the court, after quoting the words of 
Lord Blackburn above set out, said: ‘* Young v. Grote, 
when correctly understood, is in entire accordance 
with the rule thus expressed, and so in Ingham v. 
Primrose.” In the last-mentioned case, at any rate, it 
would, however, we venture to think, be difficult to 
point out the necessary duty of which the neglect was 
a breach, and the absence of this component part of 
the estoppel in question was evidently the difficulty 
which was felt by the Court of Appeal in dealing with 
these cases in their decision in Baxendule v. Bennett, 
which we now proceed to notice. There the defend- 
ant received for his acceptance from a creditor of his, 
named Holmes, the form of a bill of exchange with no 
drawer’s name contained in it. The defendant ac- 
cepted it and sent it back toHolmes. The latter, how- 
ever, not desiring to use it, returned it to the defend- 
ant without filling in the drawer’s name, and the de- 
fendant then put it away in an unlocked desk in his 
chambers. It was afterward taken away by some un- 
known person, and came by indorsement to the plain- 
tiff as a bona fide holder for value, the name of one 
Cartwright having been inserted as drawer by some 
one through whose hands the bill had passed. The de- 
fendant had never authorized any oue to take the draft, 
or to fill in the drawer’s name. Mr. Justice Lopes, 
who tried the case, acting probably upon the two old 
decisions, held that the defendant’s negligence enti- 
tled the plaintiff to recover, and gave judgment ac- 
cordingly. A rule nisi for a new trial was obtained, 
and this rule was argued at the same time as a motion 
for judgment by the defendant to the Court of Appeal. 
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That court, while unanimously of opinion that the 
judgment was wrong, and ought to be entered for the 
defendant, differed in the reasons which guided them. 
Lord Justice Bramwell thought that, though there was 
negligence on the part of the defendant, such negli- 
gence did not amount to an estoppel, because it was 
not the effective or proximate cause of the fraud. He 
thought that the two old cases went a long way to jus- 
tify the judgment which had been given, but, without 
otherwise expressly disapproving of them, said that 
they might be distinguished from the present case on 
the ground that in them the document had been vol- 
untarily parted with. Lord Justice Brett, in whose 
reasons Lord Justice Baggallay concurred, grounded 
his decision chiefly on the fact that the law as to the 
liability of a person who accepts a bill in blank is, that 
he gives an apparent authority to the person to whom 
he issues it to fill it up to the amount which the stamp 
will cover. Unless he deliver it to some one, there can 
be no such authority. Here, although it was once is- 
sued, his Lordship thought that when it was sent back 
the defendant was in the same position as if it had 
never been issued atall. He, however, went on further 
to say that be thought that there was no negligence in 
fact, or at any rate none which could amount to an 
estoppel, because in connection with the draft the de- 
fendant owed no duty to any one after it had been re- 
turned to him. Ingham v. Primrose obviously stood 
in the way of applying this doctrine to the case of a 
bill of exchange, and the Lord Justice got over the 
difficulty by saying explicitly and candidly, ‘‘ The best 
mode of dealing with that case is by saying that we do 
not agree with it.”” As to the other case of Young v. 
Grote he thought that its authority had been very 
much shaken by subsequent decisions, but that it might 
possibly be upheld on the ground of the existence of a 
duty in a customer toward his banker; and we venture 
to think that if the case should again arise this reason 
ought to prevail. 

It will be observed that the reasons of both these 
judgments are consistent with the doctrine laid down 
in Swan's case. Lord Justice Bramwell may be said to 
have applied the first part of Lord Blackburn’s rule, 
and the other Lords Justices the second part, and as 
each part is distinct and independent of the other, 
forming of itself an objection to the creation of an 
estoppel, the difference of opinion does not involve an 
inconsistency, and there may well be the double rea- 
son for the conclusion arrived at. 

Oue important effect of this decision, coupled with 
that of Arnold v. The Cheque Bank, may be noticed in 
conclusion. Inthe notes in Byles on Bills of Exchange 
it is stated that the doctrine upon which the decision 
in Ingham v. Primrose proceeded has never been ex- 
tended to instruments under seal, and Swan’s case is 
cited in support of the assertion. It is clear that now 
the doctrine established in Swan’s case is applicable to 
bills of exchange, and the difference which was then 
supposed to exist in the law of estoppel as regards bills 
of exchange, and as regards other instruments, has no 
existence at the present time.—London Law Times. 


a 
RESTATING THE LAW. 


ERSONS, who entertain exalted ideas of oratory, 
and of the intelligence of ordinary Englishmen, 
must be amazed at the reiteration of facts, arguments, 
theories, and possibilities which adorn the speeches 
of “counsel for the defense’’ at the assizes. If the 
learned advocate were asked why he went over and 
over his theme in that extravagant style, he would 
frankly admit that, from an artistic point of view, his 
speech was monstrous —as gaudy and vulgar as the 





original designs in the Industrial Exhibition at West- 
minster. But he would declare that experience taught 
him that provincial juries do not appreciate a line of 
defense upon the first, second, or even third statement 
thereof, and that it was only by ‘‘ pegging away ”’ that 
he could hope to bring them into a due belief in the 
reality of what was put before them. We must con- 
fess with some shame that some counsel, when ad- 
dressing learned judges on a point of law, have atrick 
of repeating the truths or the fallacies, as the case may 
be, which they have to place before the court, partly 
from bad habit contracted at sessions and assizes, 
partly from poverty of invention and illustration, and 
partly from a genuine belief in the weakness of the 
perceptive faculty in mankind. Judges, however, on 
their part are, as arule, free from the vice of repeti- 
tion. Now and then, in summing up a case, a judge, 
ex majori cautela, will expound the law very elabor- 
ately to the jury, for fear of misapprehension on their 
part. But their lordships usually content themselves 
with one exposition at an early stage of the summing 
up. Certainly we never heard it made matter of com- 
plaint against a judge that he did not tell the jury 
twice over what the law is. In New Hampshire, how- 
ever, some ingenious gentleman of the bar seems to 
have gravely propounded ‘‘as error in law,” or at least 
as an ‘‘exception”’ to a judicial ruling, that the judge 
neglected to charge the jury more than once on a 
point of law. 

On atrial of one Buzzell for counselling, hiring, and 
procuring one Cook to commit a murder, Cook was 
called as a witness for the prosecution, and proved 
certain previous transactions tending to show the al- 
leged offense and the details of the murder. He testi- 
fied that he shot the deceased in the presence of the 
defendant; that the defendant levelled the gun and 
ordered him to fire. The defendant objected that the 
proof of his being a principal was not competent evi- 
dence of his being an accessory. The counsel for the 
prosecution said it was offered, not to show that the 
defendant was an accessory, but for the sole purpose of 
proving that Cook was a principal. The court admit- 
ted the evidence, stating that it was competent for the 
purpose suggested, and no other. No other use was 
made of it at the trial, in argument or otherwise, than 
as bearing upon the question of Cook’s guilt. The 
defendant excepted to the refusal of the court to in- 
struct the jury in the charge that a person cannot be 
convicted as accessory, by proof that he was present, 
aiding and abetting. The defendant also excepted to 
the refusal of the court to instruct the jury, that if he 
were a principal be could not be convicted as an access- 
ory. 

The court, after explaining the limited purpose for 
which the evidence was offered, proceeded thus: ‘* The 
law being thus once declared by the court, the defend- 
ant had no more right to require it to be repeated once, 
than to require it to be repeated twice or ten times. 
Whether a statement of the law. once distinctly made, 
and acted upon by counsel throughout the trial, shall 
be repeated, and how many times, is not a question of 
law. The court may repeat it; but a judgment cannot 
be reversed because it was not repeated, especially 
when no other use was made of the evidence than the 
legal one announced by the counsel for the prosecu- 
tion and by the court. The refusal to repeat the law 
once laid down was not error in law.” 

We have often had occasion to admire the novel 
points which are from time to time presented for ju- 
dicial decision in the United States, especially in 
criminal cases, and here we have an excellent example 
of the ingenuity of American advocates. Perhaps 


when we get a Criminal Code, and a Court of Criminal 
Appeal, we may reach their standard of astuteness. 
At present we are far below it.—London Law Journal. 
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[To accompany volume XI of American Decisions.] 
IN MEMORIAM. 


JOHN PROFFATT. 


HILE the proof-sheets of this volume were yet 
damp from the press, the busy hand of its editor 
grew suddenly weary and chill, and dropped from its 
task into the eternal rest of death. To the friends 
and patrons of the “ American Decisions,’’ who had 
learned to value Mr. Proffatt for the rare judgment, 
critical research, and tireless industry displayed in the 
series which he made the great work of his life, the 
announcement of his death will come like an unex- 
pected blow. Their misfortune, however, is not irre- 
parable. Indeed, it has already been repaired in the 
selection of his distinguished successor. But to those 
of Mr. Proffatt’s assistants who were most intimately 
associated with him in his labors, the loss is an eternal 
one; for who can replace in their hearts the dear 
friend and fraternal counsellor and guide, who has 
thus departed into the mysterious land behind the 
never-lifting shadow? There remains to them only 
the melancholy privilege of paying this last affection- 
ate tribute to his memory. 

Great undertakings often demand the sacrifice of 
those who strive for their accomplishment. The ear- 
nestness of Mr. Proffatt’s endeavors in the execution 
of this work is apparent to all who have followed his 
course. But the affection which he bore for his great 
undertaking was witnessed only by those who had the 
good fortune to be associated with him. The success 
of the “ American Decisions” was his chief ambition, 
and to the attainment of that success he cheerfully 
gave all the energy and enthusiasm of youth, and the 
cultured experience of manhood. To be thus untimely 
cut down in the midst of his labor was, therefore, 
more than a common death. 

John Proffatt was bornin England, in the spring of 
1845, and obtained his education at the Royal Military 
Academy in Chelsea, from which he was graduated in 
1864. On arriving at manhood he sailed for America, 
and for seven years was engaged as a teacher of math- 
ematics and of the English branches in the Episcopal 
Academy of Connecticut, the Maryland Military Insti- 
tute, and various other institutions of learning in the 
Eastern States, bearing away from all of them high 
testimonials of his ability and worth. Having long 
entertained a strong inclination for the profession of 
the law, he finally determined to take a course of legal 
study, and entered the Columbia Law School, from 
which he was graduated with honor in 1873. A prize 
essay on the law of “Master and Servant,’’ written 
at the time of his graduation, was published in the 
ALBANY LAW JOURNAL, and won him much praise 
both at home and abroad. He entered upon the prac- 
tice of his profession in New York city; but an apti- 
tude for writing and a love for research, led him to 
prefer the field of legal authorship to the exciting con- 
tests of the bar; and in the interval between his grad- 
uation and his connection with the series that outlived 
him, he contributed to the literature of the profession 
a number of works of much merit, which were received 
by his brethren of the bar throughout the country with 
distinguished favor. His first publication was ** Wo- 
man before the Law,’’ a small but attractive essay, 
which, like its successor, ‘‘ The Curiosity and Law of 
Wills,” dealt rather with the interesting facts than 
with the more intricate questions connected with the 
law of the subject. In 1875 he came to San Francisco, 
and entered into the practice of his profession as the 
junior member of a leading firm of the city. His 
fondness for writing, however, still clung to him, and 
in 1876 appeared his treatise on “Jury Trial,” his 
most elaborate work prior to his connection with the 
present series. This treatise was received with unan- 





imous approval by the profession. In quick succession 
followed his work on ‘ Notaries,’ and a treatise on 
“Corporations under the Civil Code of California.” 

In January, 1878, the first volume of the “‘ American 
Decisions’ was given to the legal public, and was 
greeted with a generous welcome which fully justified 
the wisdom of the undertaking, and demonstrated the 
excellence of the plan upon which it was proposed to 
be conducted. The continued approval of the success- 
ive volumes was very grateful to the editor, and he 
cherished the favorable reviews of the beloved off- 
spring of his intellect with the same pride with which 
a father hears of the honors won by his son. But he 
was not to live to see the completion and full fruition 
of his chosen task. On the morning of July 22, 1879, 
succumbing to a malady which had once before threat- 
ened his life, he passed peacefully away. 

Mr. Proffatt was never married, and dying as he did 
in a strange land, far away from the home of his boy- 
hood, and from all his relatives, it was the sacred privi- 
lege of the friends whom his warm and loving nature 
had won to him, to minister to him in his last hours,and 
sadly to bear him tothe narrow house appointed for all 
the living. Of his abilities we need not speak; for his 
work is his best praise. But we may bear testimony 
to his kind and noble heart, his generous thoughtful- 
ness for others, and his high regard for the profession 
which he adorned. To all his legal brethren the fall of 
his life in its ripening beauty must be a source of keen 
sorrow. But to those whose studies he directed by 
the wisdom of his counsel, and to whom he gave, not 
only the culture of his learning, but the warm and 
gentle affection of his nature, this calamity brings yet 
greater grief. From friendship’s shining circle a bril- 
liant gem has dropped away. 

8S. C. Srmpson. 
F. P. DEERING. 
SAN FRANCISCO, August, 1879. 
—_—___>__—— 


NEW YORK COMMON PLEAS ABSTRACT. 





GENERAL TERM, JUNE, 1879. 


EVIDENCE— EXPLAINING RECEIPT— TRIAL, — Tho 
defendant being indebted to plaintiff gave his promis- 
sory note for the amount payable on demand and also 
some notes of one 8S. H. Knapp as collateral security 
and gave the following receipt to plaintiff: 

* New York, March 23, 1878. 

** Received from John FE. Austin a note on demand 
for $939, but not to be paid until notes of 8. H. Knapp’s 
are paid. S. H. Knapp’s notes are in my possession. 


His 
“ JAMES 4 CAHILL.”’ 
mark. 

On April 15th, 1878, this action was commenced in 
Marine Court by the plaintiff upon said note. The 
defendant interposed as a defense the receipt, and on 
averment of the non-payment of the Knapp notes, 
the court directed a verdict for the plaintiff. Held, 
that as there was no request to submit any question tu 
the jury the defendant is concluded by the finding of 
the trial justice. 31 N. Y. 43; 18 id. 565; 43 id. 350. 
That the receipt was not a contract expressing or im- 
plying a consideration, but was open to explanation, 
and the testimony of defendant fully showed that the 
notes were only given as collateral security. In view 
of this evidence and the fact that payment had been 
made on account of the notes, it cannot be claimed 
that the note in suit was not collectible until the 
Knapp notes were paid. Judgment affirmed. Cahill 
vy. Austin. Opinion by Larremore, J.; Van Brunt and 
Beach, JJ., concurred. 

EvIDENCE—MEMORANDA — REFRESHING MEMORY.— 
Action for value of services as architect. The defend- 
ant denied the employment and the rendering of ser- 
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vices. After defendant closed his case plaintiff was 


allowed by the referee under defendant’s exception to | 


introduce his diary or memorandum-book to corrob- 
orate the material facts which plaintiff had previously 
testified to from personal recollection. The referee 
rendered judgment for plaintiff. Held, that it is well 
settled that entries or memoranda of transactions 
made by a witness are admissible only when the mem- 
ory of the witness is at fault. If he can refresh his 
memory by an inspection of the writing and then tes- 
tify from personal recollection the written data will be 
excluded from evidence. The referee undoubtedly 
relied upon plaintiff's testimony and to what extent he 
was influenced or it was corroborated by inspection of 
the diary isa matter that cannot be determined on 
appeal. Judgment reversed and new trial ordered. 
Wightman v. Overhiser. Opinion by Larremore, J.; 
Van Brunt and Beach, JJ., concurred. 


FORECLOSURE—DEFENSE—TENDER.—<Action to fore- 
close a mortgage under the twenty day interest clause 
in default of which the whole mortgage becomes due. 
An installment of $1,000 was due on July Ist at the same 
time as the interest, the installment was paid and time 
was asked for the payment of the interest and defend- 
ant said he would pay in twenty days. On the expira- 
tion of twenty-five days after the interest first became 
due this action was commenced. The defendant, be- 
fore he served his answer, offered to pay the interest 
and the costs of the action to that time. The money 
was not paid into court and the answer does not allege 
that he is ready and willing to pay the interest which 
is due, but claimed that the demand for interest was 
not made at the place agreed upon between the parties. 
The referee gave judgment for the defendant. Held, 
that the plaintiff was entitled to judgment upon the evi- 
dence which did not show any other demand, and that 
the plaintiff was entitled to judgment upon the plead- 
ings for his interest and costs. That from the evidence 
the court would be inclined to stay the collection of 
the principal of the mortgage. The rule is that the 
court will interfere where the mortgagee does any 
thing to prevent the mortgagor from tendering the in- 
terest in time or where the mortgagor has made an 
honest but unsuccessful effort to find the mortgagee 
and tender him the money; but the mortgagee cannot 
be stayed unless fraud or improper conduct can be 
proved upon him. 53 N. Y. 508. That it is not neces- 
sary that the demand for payment should be at the 
place named in the bond. It is the duty of the mort- 
gagor to seek the mortgagee and tender payment. 
Judgment reversed with costs. Osendorf v. Meyer. 
Opinion by Van Hoesen, J.; Daly, C. J., concurred. 


JURISDICTION—VOID ORDER—SUPPLEMENTARY PRO- 
CEEDINGS.—The plaintiff, the wife of Otto Sebrauth, 
deposited with the defendants’ bank in her own name 
$275, and afterward withdrew $50, and received a bank 
book containing entries of the above items. One Wil- 
liam Voss afterward obtained a judgment against Otto 
Sebrauth in the Marine Court by default. The plaintiff 
therein here testifies that the judgment was collusive 
and part of ascheme to obtain this deposit in the savings 
bank. Proceedings supplementary to execution were 
taken in the Marine Court and an order for the exam- 
ination of the judgment debtor and the plaintiff 
herein, and also an order that the president or treasurer 
of said bank be examined on the ground that the bank 
had property of the judgment debtor under the name 
of Augusta or Robert Sebrauth, exceeding ten dollars. 
In the plaintiff's examination she testified to the re- 
ceipt of the money from her husband and that he 
made her a present of it. The justice of the Marine 


Court thereupon ordered that the said sum of $225 
deposited be paid to the attorney of Voss to apply to 
the payment of said judgment, aud that the bank take 
his receipt therefor. 


This was done, and afterward a 





motion was made to set aside the order which was de- 
nied, and afterward the plaintiff brought this action 
from the bank. A judgment was rendered for the de- 
fendant. Held, that the order was void and no pro- 
tection to the bank, and could be contested in a collat- 
eral matter. That the judge had no jurisdiction to 
make the order for payment. That he had authority 
to order the application of property belonging to the 
judgment debtor beyond dispute, but that power 
ceased the moment a claim was made by a third per- 
son, his only power then being to enjoin its alienation; 
he could not adjudicate upon it. The order is not res 
adjudicata. It was the duty of the bank at least to in- 
quire whether or not the court had power to make an 
order under which a payment of deposit money was 
to be made. It is chargeable with knowledge of the 
law. It knew that the plaintiff claimed the property 
and was her bailee and cannot dispute her title with- 
out showing a lawful disposition of it. Judgment re- 
versed. Sebrauth v. The Dry Dock Savings Bank. 
Opinion by Beach, J.; Van Brunt, J., concurred. 
—_——_ 


RECENT ENGLISH DECISIONS. 


STATUTE OF FRAUDS—MORTGAGE OF ENTIRE ESTATE 
OF DEBTOR.—A bona fide assignment of the whole of 
a debtor’s property, present and future, by way of 
mortgage to secure an existing debt and future ad- 
vances to a certain amount, is not void as against the 
creditors of the grantor under the 13 Eliz., ch. 5, as nec- 
essarily tending to defeat or delay them. Court of 
App., 40 L. T. Rep. 789. 

EASEMENT—PRESCRIPTION—OBSTRUCTING ACCESS OF 
AIR—NUISANCE.—The owner of a dwelling-house can- 
not claim, as against an adjoining occupier, a prescript- 
ive right, either at common law or by statute, to have 
a free access of airto his premises. Plaintiff was owner 
of a house which for more than twenty years had had 
the free access of air to it. Defendant, an adjoining 
occupier, raised the walls of his house, and piled tim- 
ber upon the roof, so as to cause plaintiff's chimneys 
to smoke. Plaintiff claimed damages in respect of the 
nuisance so caused. Held (reversing the judgment of 
Lord Coleridge, C. J.), that plaintiff was not entitled 
to maintain the action. Bryant v. Lefevre, 40 L. T. 
Rep. (N. 8.) 579 (Ct. of App.). 

RIGHT OF WAY — APPENDANT OR APPURTENANT — 
TWO WAYS—WAY OF NECESSITY—CONVENIENT WAY.— 
A contracted to sell the land and houses in a certain 
street “‘ with the appurtenances.’’? There was a road 
leading into this street at both ends over freehold prop- 
erty of the vendor, but there were no words in the 
contract with regard to any right of way. The pur- 
chasers claimed a right of way over both the roads. 
Held, they were not appendant or appurtenant to the 
property sold, and, therefore, the purchasers were only 
entitled to a right of way over one of them as a way 
of necessity. Held, also, that both ways being conve- 
nient,fthe vendor, as grantor, was entitled to elect over 
which of the two roads he would grant that right of 
way. Boltonyv. The School Board of London, 40 L. T. 
Rep. (N. 8.) 582 (Fry, J.). 

STATUTE OF FRAUDS— AGREEMENT NOT TO BE PER- 
FORMED WITHIN SPACE OF A YEAR.—The defendant 
entered into the service of the plaintiff, who was a 
tailor and outfitter at D., as his foreman, on the terms, 
amongst others, that on the termination of his service 
he should not engage in the service of any one carry- 
ing on, or himself carry on, the business of a tailor or 
outfitter within five miles of D. On leaving the plain- 
tiff’s service the defendant set up and carried on busi- 
ness as a tailor and outfitterin D. In an action for 
damages for breach of the agreement, the defendant 
pleaded that the agreement was not in writing, and re- 
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lied on the 4th section of the statute of frauds. Held, 
on demurrer to this defense, that the agreement was 
one not to be performed within the space of one year 
from the making thereof, and should have been in 
— Davey v. Shannon, 40 L. T. Rep. (N. 8.) 628 
(Ex.). 


IMPRISONMENT—MODE OF CALCULATING TIME—CAL- 
ENDAR MONTH—EXPIRATION OF TERM OF IMPRISON- 
MENT.—The plaintiff, who had been sentenced by a 
police magistrate on the 3lst October to two different 
terms of imprisonment on two convictions, the first 
for “one calendar month,” the second for ‘fourteen 
days, to commence at the expiration of the imprison- 
ment previously adjudged,’’ sued the defendant, the 
Governor of Coldbath Fields Prison, for false impris- 
onment. The plaintiff was received into the defend- 
ant’s custody on the 3lst October, and finally released 
on the 14th December,9 A.M. Held, that the facts dis- 
closed no cause of action, the term of imprisonment 
not strictly expiring until midnight on the 14th De- 
cember. ‘One calendar month,” in a sentence of im- 
prisopment, means a period expiring on that day in the 
succeeding month which corresponds numerically with 
the day on which the sentence is pronounced. Nigotti 
v. Colville, 40 L. T. Rep. (N. S.) 524 (C. P.). 

MUNICIPAL ELECTION—OFFENSE UNDER BALLOT ACT 
— CRIMINAL INFORMATION — DUPLICITY—OFFICER AT 
POLLING BOOTH —COMMUNICATING INFORMATION.— 
The 4th section of the ballot act 1872 provides that 
“ every officer, clerk and agent in attendance at a poll- 
ing station shall maintain and aid in maintaining the 
secrecy of the voting in such station, and shall not 
communicate, except for some purpose authorized by 
law, before the poll is closed, to any person any in- 
formation as to the name or number on the register of 
voters of any elector who has or has not applied for a 
ballot paper or voted at the station,” etc. Held, that, 
in order to prove a breach of this provision, it was not 
sufficient to show that an officer in attendance at a 
polling station had given to some persons the opportu- 
nity of obtaining information as to the names of elect- 
ors who had applied for ballot papers by leaving the 
burgess roll on which he had marked off such names 
among them, unless it was also shown that they, or 
some of them, had availed themselves of that oppor- 
tunity. Stananought v. Hazeldine, 40 L. T. Rep, 589 


(C. P.). 
——— + 
NEW BOOKS AND NEW EDITIONS. 


Rocers’ LAw or Hore. Lire. 
The Law of Hotel Life, or the Wrongs and Rights of Host and 
Guest. By R. Vashon Rogers, Jr., of Osgoode Hall, Bar- 
rister at Law. San Francisco: Sumner, Whitney & Com- 
pany. Boston: Houghton, Osgood & Co. Pp. vii, 207. 
HIS volume is the latest issue of the series entitled 
** Legal Recreations,’ of which Mr. Browne’s “ Hu- 
morous Phases of the Law was the first. Mr. Browne 
and Mr. Rogers are the sole exponents, so far as we 
know, of a humorous and lively school of treatment of 
legal subjects. The present volume was preceded by 
Mr. Rogers’ “‘ Rights and Wrongs of a Traveller,”’ and 
is conceived in a similar plan and executed in a similar 
spirit. The author depicts himself as setting out on 
his wedding journey, and on this slight thread of ad- 
venture he strings a complete and correct treatment of 
the law of hotels and boarding-houses, diversified by 
many humorous situations and several very charming 
and learned episodes on subjects not strictly legal. As 
a mere law book it may be said that Mr. Rogers has 
executed an exhaustive and reliable monograph. If 
we were called on to prepare a brief on any subject 
involving the relative rights of host and guest, or board- 
ing-house keeper and boarder, we should resort to this 
little volume. Nowhere else in a compact and con- 
secutive form can the same information be found. 








The author seems not to have overlooked a single im- 
portant case, and his criticisms and distinctions are 
uniformly sensible and lawyer-like. But asa book to 
amuse a leisure hour, both for lawyer and layman, it 
has strong attractions. Mr. Rogers is a keen humorist. 
There are touches in his works worthy of Lamb. What 
could be more exquisite than his saying that somebody 
made a remark to him in so lowa tone that he was 
compelled to put it into a foot-note? We have al- 
ready given in this JoURNAL the chapter on Safes and 
Baggage, as a fair sample of the work, and we shall 
now close this notice with an extract from another 
chapter, which seems to us as clever as any thing can 
well be; first expressing our hope that Mr. Rogers 
will continue to bestow on the profession the exercise 
of his original and pleasing powers in the same line of 
writing: 


“The next day when we went over for our horses we 
found a most interesting discussion going on between 
the landlord and aman of a class somewhat too com- 
mon in these hard times, an impecunious lawyer, con- 
cerning the right of the former to detain the horse of 
the latter for the hotel bill of the owner. 

*** You can’t do it,’ said the poverty-stricken disci- 
ple of Coke. ‘No innkeeper can detain the other 
goods and chattels of a guest for payment of the ex- 
penses of a horse, nor a horse for the expenses of the 
guest. You can only keep my horse for the price of 
its own meat, and that has been paid for.(1) If a man 
brought several horses to your old inn, each one could 
be detained only for its own keep, and not for that of 
the others; and if you let the owner take away all but 
one, you could not keep that one until your whole bill 
was paid, but you would have to give it up on tender of 
the amount due for its keep.(2) Hullo!’ he added, as 
he saw me, ‘ here’s a gentleman who knows all about 
such things. Is not what I state correct?’ he coolly 
asked. 

‘** Certainly,’ I said, turning to the landlord. ‘Mr. 
Blackstone’s law is better than his pay; though, per- 
haps, Mr. Story may be said to doubt his last state- 
ment.’ (3) 

*** But,’ said Boniface, a short, fat man, made with- 
out any apparent neck at all— only head and shoulders, 
like a codfish — * but the rascal did not pay me for the 
last time he put up his old beast here, and I'll keep it 
now till I am paid or till it dies, which latter event 
will probably happen first to such a bag of bones.’ 

**Vou can’t do that, old boy,’ said Mr. B., de- 
lightedly. 

“*Heis right again,’ I replied. ‘If youleta guest 
take away his horse, unless, indeed, he merely takes it 
out for exercise, day by day, animo revertendi, (4) it 
amounts to giving him credit and arelinquishment of 
your right of lien, so that you can’t afterward retake 
it. And even if the man was to come back and run 
up another account for the keep of his horse, although 
you might detain it for the latter debt, you could not 
for the former.’ (5) 

“*But, have I no lien upon the horse of a guest? 
Besides, I did not let him take it away. He went off 
with it at daybreak, before any one was up, the vil- 
lain,’ said mine host, waxing more and more wrathy 
as the thought of past grievances recurred to him. 

*“*He, he, he!’ laughed B. ‘You might have re- 
taken it if you had been spry enough, and then you 





(1) Rosse v. Bramstead, 2 Rol. Rep.438; Bac. Abr., vol. 4, p. 
411; Parsons on Cont., vol. 3, p. 250. But see Mulliner y. Flor- 
ence, L. R., 3Q. B. Div. 454. 

(2) Moss v. Townsend, 1 Bulstr. 207. But see Story on 
Bailments, § 476. 

(3) Story on Bailments, § 476. 

(4) Allen vy. Smith, 12C. B. (N. S.) 688. 

(5) Jones v. Thurloe, 8 Mod. 172; Jones vy. Pearle, 1 Str. 
656; Parsons on Cont., vol. 3, p. 250. 
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might have kept it; but now it’s too late, too late, too 
late, as the song says.’ (6) 

“* Exactly so,’ I added. ‘Of course, my dear sir, 
there is little doubt but what you have a right to de- 
tain a horse, brought to you by a traveller, for its 
keep.(7) And if you kept that old nag you would havea 
perfect right to continue to charge for the food supplied 
from day to day, while it remained in your possession, 
and that although Mr. B. distinctly told you that he 
would not be responsible for any thing supplied to his 
horse; because otherwise your security would soon be 
reduced to the value of an old hide and bones.(8) But 
then cui bono?’ 

“*What’s that?’ asked the astonished innkeeper. 

“*T mean, what would you gain by the additional 
outlay of good fodder?’ I explained. 

“* Why, I would make the old thing work!’ replied 
the man. 

“*No, indeed!’ said Blackstone. ‘You would 
have no right to ride on my horse, or use him for your 
own benefit in any way.’ (9) 

“*You would have no more right to use it for your 
own pleasure or benefit than a man who distrains a 
cow for rent has to enjoy the fruit of her rumina- 
tions. You could only ride the horse for the purpose 
of preserving its health by proper exercise,’ (10) I re- 
marked. 

***T am dashed if I do that,’ cried the publican, wax- 
ing fierce. 

**VYou would have to do it,’ (11) shrieked Black~ 
stone, triumphantly. 

“* Well,’ then roared the master of the establish- 
ment, ‘I'd sell the blamed thing quick enough.’ 

“*Tf you did you would get yourself into hot water, 
and have to pay me the full value of the beast; for an 
innkeeper can’t sella horse he detains for its board 
without the consent of the owner. (12) Ho, ho, ho!’ 
laughed the little rascal. 

“The poor landlord looked at me with such a de- 
spairing glance —a look of a dying duck in a thunder- 
storm—that [ could scarce restrain my risible facul- 
ties as I remarked: 

“*T am afraid your adversary is correct, and not 
even if a horse were to eat its head off could you sell 
it unless you chanced to live in London or Exeter. 
Your only remedy would be to sue for the price of the 
food, get judgment and then sell.(13) You cannot sell 
aright of lien, or transfer the property, without los- 
ing your right and rendering yourself liable to an ac- 
tion. One must proceed by suit.’ (14) 

“The landlord turned to the rascally attorney, and 
shaking his fist at him, exclaimed: ‘Get out, and if 
ever you darken my door again — look out!’ ” 











LVIII ALABAMA Reports. 

Reports of Cases Argued and Determined in the Supreme 
Court of Alabama during December Term, 1877. | By 
Francis B. Clark, Jr., Special Reporter. Vol. LVIIL 
Montgomery: Joel White, 1879. Pp. vii, 784. 

In this interesting volume we note the following: 
Faire v. State, p. 74.—Whether a prisoner shall be tried 
in irons is discretionary with the trial court and its 
exercise of that discretion will not be reviewed. Ein- 
stein vy. Marshall, p. 153.—An action for damages lies 





(6) Rosse vy. Bramstead, 2 Rol. 438. 

() York vy. Grindstone, 1 Salk. 388. But see Fox v. 
McGregor, 11 Barb. 41; Saint vy. Smith, 1 Cald. 51. 

(8) Gilbert v. Berkley, Skin. 648. And see Scarfe vy. Mor- 
gan, 4M, & W. 270, and Somes v. B. Emp., EIl., Bl. & Mil. 353. 

(9) Westbrooke v. Griffith, Moor, 876 ; Jones v. Thurloe, 8 
Mod. 1°72; Mulliner v. Florence, L. R., 3 Q. B. Diy. 489. 

(10) Westbrooke v. Griffith, supra. 

(ll) Id. 

(12) Jones v. Pearle, 1 Str. 556 ; se I. W. Co. v. Pat. 
Derrick Co., 1 —— & H. 97; 29 L. J.C. 714; Mulliner v. 
Florence, L. R.,3Q. B. Div. 484. 


(13) Wharton on Innk. 122; Cross on Lien, 345, n, 








for a faleo recommendation recklessly or knowingly 
made; an interesting review of this subject. Green 
v. State, p. 190.—A statute, making it penal for white 
persons and negroes to inter-marry, is constitutional. 
Hooks v. Anderson, p. 238.—One who writes his name 
on the back of a negotiable note before the payee in- 
dorses it, is in the position of an indorser. Potter v. 
Gracie, p. 303.—A conveyance toa mistress or her ille- 
gitimate child, for maintenance and not looking to 
future cohabitation, is void as against existing credit- 
ors. Washington v. State, p. 355.—An indictment for 
stealing a hog is sustained by proof of the stealing of a 
pig. Dawkins v. State, p. 376.—The term “ abuse” in 
a statute punishing carnal knowledge or “abuse” of a 
female child under ten, is limited to injury to the 
genital organs, and does not extend to mere general 
violence or assault. Carroll v. State, p. 396.—A statute 
authorizing the governor to appoint notaries, with the 
powers and jurisdiction of justices of the peace, is 
constitutional. Judge v. State, p. 406.— A charge that 
when such an assault is made as to justify an assault, 
defense with a deadly weapon and in a cruel manner, 
not justified by the nature or danger of the assault, 
amounts to murder, is erroneous. Griggs v. State, p. 
425.—The finder of an article lost on a highway hasa 
right to it as against everybody but the true owner, 
and may take and carry it away, and a subsequent ap- 
propriation of it by him is not larceny, although he 
may then know the owner; but if he takes it, even 
from a highway, animo furandi at the timeof the 
taking, he is guilty of larceny. Piedmont & Arlington 
Life Insurance Co. v. Young, p. 476.—Where the in- 
sured had obtained what he believed to be a “ partici- 
pating’’ policy, and orally notified the agent, before 
the falling due of the next premium, that he wished a 
paid-up policy, and the agent stated that it was all 
right and he would attend to it, and several times 
afterward said it would be attended to, the company 
is estopped from denying that he held a participating 
policy and claiming that his policy was forfeited for 
non-payment of premium. Perry Insurance and 
Trust Co. v. Foster, p. 502.— An important case on 
fraudulent assignments. We reiterate our opinion 
that these reports are among the half-dozen best in this 
country. The cases are usually important. The opin- 
ions are generally sound; while in the matter of mere 
style they contain some of the best examples of judi- 
cial writing that come under our notice, and the ar- 
rangement of topics is always most excellent. 
—_@__———_ 

CORRESPONDENCE. 


JUDGES’ OPINIONS UPON THE FActTs. 


To the Editor of the Albany Law Journal: 

Sir — The article in the JouRNALof August 16th, on 
the right of a judge to express an opinion upon facts 
arising in a case tried before him, I read with much 
interest. Happily, in this State, such a practice is 
seldom indulged in. Chapter 212 of the Laws of 1874 
provides that ‘‘ During the progress of ajury trial the 
presiding justice shall rule and charge the jury, orally 
or in writing, upon all matters of law arising in such 
cases, but shall not, during the progress of the trial, 
including the charge to the jury, express an opinion 
upon issues of fact arising in the case, and any such 
expression of opinion shall be sufficient cause for a new 
trial, if either party aggrieved thereby and interested 
shall desire it, and the same shall be ordered accord- 
ingly by the law court upon exceptions.” This law 
sometimes saves counsel from an argument to the jury 
to which they cannot reply, and is one that commends 
itself to the approbation of every lawyer who tries 
cases before a jury. 

H. A. TRIPP. 


BLUEHILL, Maine, August 19, 1879. 
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THE YAtTes ConrempT CASE. 


To the Editor of the Albany Law Journal: 

Sitr—The report of the case of Yates, alluded to by 
the Chancellor in 6 Johns. 475, may be found in the 
volume entitled ‘* Select Cases Adjudged in the Courts 
of the State of New York,’’ sometimes cited as ‘* Yates’ 
Select Cases.”” I do not think that the opinion in 
Parker’s case has ever been published. The foregoing 
will serve asa partial answer to the inquiries of “ F. 
W. H.” in your issue of the 30th ultimo. 

8S. B. GRISWOLD, 
Librarian of Law Library. 
New York State LIBRARY, t 
ALBANY, Sept. 1, 1879. 
To the Editor of the Albany Law Journal. 

Srr—Your correspondent, F. W. H., of Portsmouth, 
N. H., will find the printed report of the case of 
Yates in Yates’ Select Cases, 1; and the report of the 
original proceedings in chancery for contempt at pages 
67 to 111 of the same book. 

Respectfully yours, 

IrHaca, N. Y., August 30th, 1879. 


To the Editor of the Albany Law Journal : 

Sir —Your correspondent, F. W. H., of Portsmouth, 
N. H., will find the proceedings in chancery against 
Yates in ‘‘ Yates’ Select Cases’’ (which can be ob- 
tained of the booksellers at somewhat elevated figures) 
commencing at page 67. I do not find the opinion in 
Parker’s case in the volume. The case is reported in 
the Supreme Court, 4 Johns. 316. Yates’ case was 
decided by that court in 1810. No chancery decisions, 
except those incidentally included in those of the 
Court of Errors, were reported until 1814, when Chan- 
cellor Kent was appointed and Johnson began his 
series of Chancery Reports. 

I notice a copy of Yates’ Select Cases in the cata- 
logue of Thomas Bradburn, No. 29 Ann street, New 
York, at $7; a low figure. 

Yours, ete., 

ALBANY, N. Y., August 30, 1879. 

—_——__+__-__— 
NOTES. 


E Journal of Jurisprudence and Scottish Law 

Magazine for August contains articles, among 
others, on Newspaper Law Reporting, Mineral Rent, 
the Law of Trout Fishing, and Contempt of Court.—— 
The London quarterly Law Magazine and Review for 
August contains articles, among others, on the Law of 
Personal Capacity as applied to Contract, Foreign 
Judgments, and Mixed Marriages in Virginia — Ken- 
ney’s Case, in which Judge Hughes’ entire opinion is 
given, and of which the writer says, ‘“‘ The ability and 
scrupulous carefulness of the learned judge are evident 
throughout.’”’——An action is now being tried at Wash- 
ington in which the plaintiff claims the recovery of his 
own legs. The surgeon who amputated them consid- 
ered them his perquisites, placed them in spirits, and 
exhibited them in the local museum. The original 
owner was annoyed at having his name labelled on the 
jar, and hence the action. If he recovers, various 
other limbless individuals are likely to follow suit, on 
the strength of the precedent; but, meantime, it is to 
be hoped there will be no displacement of the labels. 


MERRITT KING. 


N. C. Moax. 


The Chicago Legal News is authority fora legal anec- 
dote of more than professional interest. Some years 
ago, it says, while Judge Wall was attorney for the 
Illinois Central Railroad, he was defending a suit in 
the Effingham, Ill., Circuit Court. The counsel op- 
posed to him was Hon. O. B. Ficklin. During the ar- 


gument, Judge Wall, who was fresh from reading 
Dickens, compared his opponent to Sergeant Buzfuz, 
describing the celebrated counsel amid much mirth. 








But Mr. Ficklin, quick to discern that the Effingham 
jury knew little of the great novelist, referred to the 
matter in his speech in these words: ** Gentlemen of 
the Jury. I am surprised at the young man alluding 
to the character of my good old friend, Sergeant Buz- 
fuz. He was, sirs, in his day, one of the best men I 
ever knew in southern Illinois. He was a truthfuland 
very useful man, and was known and honored in his 
time by his fellow-citizens in southern Illinois, as one 
of the best men in society. He, sirs, was one of the 
men that helped to fell the trees and plow the fertile 
prairies which have since helped to make Illinois the 
fine and beautiful State she now is; he was one of her 
pioneers, and lived a truly great and good man; but, 
gentlemen of the jury, he is now dead and gone. Long 
since his friends and relatives have been called upon 
to pay the last debt of remembrance and gratitude to 
that good old man, and while I stood over his grave 
and dropped a tear to his memory, I could not help but 
think how much the present citizens of this great 
country owed to our early pioneers. No, gentlemen, 
Sergeant Buzfuz was one of the very best men I ever 
knew in all the long years of my life in Southern IIli- 
nois, and I am surprised at the remarks of my young 
friend, Wall, in reflecting upon the life and services of 
my old friend. Peace be to his ashes.’’ The jury 
were quickly in sympathy with the orator, and before 
he had finished, his case was already won. 


The Pall Mall Gazette says that a milkman was sum- 
moned before Mr. Ellison at the Lambeth Police Court 
the other day for refusing to serve a properly-author- 
ized inspector with twopeunyworth of milk. The evi- 
dence of the prosecution was to the effect that the 
defendant, who was carrying a milk-can and calling 
out ‘ Milk ho! ”’ refused to serve him on request. The 
defendant based his refusal on the ground that he had 
no milk to spare. The prosecutor then told him that 
he was an inspector under the Food and Drugs Act, 
and that the milk was required for the purpose of 
analysis. This intimation, however, had not the de- 
sired effect upon the defendant, and a summons was 
accordingly taken out under the 17th section of the 
Food and Drugs Act. At the hearing of the case it 
was contended that the defendant could not be con- 
victed, since the milk was not “exposed for sale in a 
shop, premises, or stores.’’ Mr. Ellison came to the 
conclusion that the contention was valid, and dis- 
missed the summons. He was, however, sorry to 
adopt this interpretation of the statute, and granted a 
case for a Superior court. 


The criminal returns for the year 1878 have just been 
published, giving the number of persons taken into 
custody during the year by the metropolitan police, 
and the results, with comparative statements, from 
1831 to 1878 inclusive. It appears that 83.746 persons 
were taken into custody, and of these 57,038 were sum- 
marily convicted or held to bail, 23,167 were discharged 
by the magistrates, and 3,541 committed for trial. Of this 
last number, at the subsequent proceedings, 2,724 were 
convicted and sentenced, 703 were acquitted, and in 114 
cases bills were not found, or the persons charged were 
not prosecuted. The total number of arrests for 1878 
is far larger than in any year since 1831, the number of 
persons arrested in 1877 being 77,892, and in the year 
before 76,214. Of the 83,746 taken into custody last 
year 56,125 were males, and 27,624 females. Of these, 
7,722 males and 4,999 females could neither read nor 
write; 46,085 males and 22,417 females could read 
and write imperfectly, or could read only; 2,220 males 
and 206 females could read and write well; while 95 
males and 2 females were of superior instruction. By 
far the greatest number of offenses come under the 
head of drink, for the return shows that 18,181 persons 
were taken into custody for being drunk and disor- 
derly characters; while 16,227 were prosecuted for 
drunkenness. The return also gives the age, sex, crime 
and punishment of the offenders, with their trade or 
occupation.—London Law Journal. 
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ANNOUNCEMENT. 


HAVE entered into an arrangement with the 
proprietors of the ALBANY Law JOURNAL to as- 
sume its editorial management in the place of Isaac 
Grant Thompson, deceased. Desiring to say a few 
words to the patrons and readers of this JouRNAL, 
I will for once adopt the first person for the sake of 
convenience and directness. 

I enter into this arrangement with a good deal of 
diffidence, because I know something of the diffi- 
culties of the situation and of the great success 
which had attended Mr. Thompson’s management. 
His peculiar qualifications for the editorial office and 
his great experience it would be difficult to supply. 
It is, however, my happiness to believe that if he 
could have expressed his wishes, he would have 
selected me to be his successor. Probably no man 
knows better than myself his ideas and system. I 
was in his counsels when he projected this JouRNAL; 
I contributed to its first number and to nearly every 
number during the first two years of its existence; 
beginning with the 9th volume and down to the be- 
ginning of this year I had the main charge of its 
leading editorial articles; and during this year I 
have had the responsible charge of the entire de- 
partment of original editorial matter, and of the 
abstract of the decisions of the New York Court of 
Appeals. Therefore I do not feel as one utterly in- 
experienced; and having been an actively-practic- 
ing lawyer for 22 years, I must necessarily have ac- 
quired some knowledge of the wants and tastes of 
our profession. My task of succession to Mr. 
Thompson, however, will prove disheartening, un- 
less the profession shall accord to me a fair share 
of the consideration which they gave him. This I 
earnestly ask for, and I hope in time to merit their 
confidence in equal measure. 

This JourNAL will be conducted on the plan 
which Mr. Thompson adopted. As heretofore, it 
will have opinions of its own on all subjects touch- 
ing legal interests, and will not be afraid to express 
them. As heretofore, it will be conducted for the 
interest of the whole profession, and not for the in- 
terest of any one man or clique or hobby. As here- 
tofore, it will endeavor to unite and harmonize the 
theoretical and the practical, and while it will con- 
tinue to be open to the discussion of great questions 
by great jurists, it will not lose sight of the greater 
importance of supplying to the profession the cur- 
rent legal news and decisions. As heretofore, poli- 
tics will find no place in its columns, but at the same 
time it will not shrink from criticising or approving 
the actions of politicians when they affect legal in- 
terests. As heretofore, it will be progressive, while 
it will endeavor not to be rashly radical, As here- 
tofore, it will endeavor to be capable of being read 
without putting the reader to sleep. And person- 
ally I pledge myself to give to its conduct my best 
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energies, and henceforth I shall devote myself ex- 
clusively to the editorial occupation. 

The AtBany Law JouRNAL has been to such a re- 
markable extent the channel of public communication 
for our great jurists, our elegant scholars, and our pro- 
found historians, such as Field, Lawrence, Wharton, 
Spear, Neilson, Ordronaux, Baker, Rogers, Fowler, 
and many others, that the profession may lose sight 
of its practical work in the prompt dissemination 
of legal decisions of every State and country. I 
beg leave to call attention to the fact that during the 
year ending July 1, 1879, this Journau contained 231 
notes of cases, 140 opinions in full, 311 abstracts of 
New York Court of Appeals decisions, 128 abstracts 
of Federal Supreme Court decisions, and 848 abstracts 
of decisions of other courts, foreign and domestic, 
and 105 notices, to say nothing of the leading arti- 
cles on cases. To the lawyers of this State I confi- 
dently say, that the decisions of our Court of Appeals 
are nowhere else given so fully or so promptly. On 
this practical side I think this JournaL may mod- 
estly claim not to be inferior to any other. 

I trust that the members of our profession and 
others who have so distinguished these columns by 
their contributions, and done so much to give this 
JOURNAL its influence, will continue their favors. 

I am desirous of opening communication with 
Mr. Thompson’s correspondents in every State, par- 
ticularly with those gentlemen who have furnished 
him with legal information, and as this department 
was peculiarly his province of late, and he has left 
no record on the subject, I hope that these gentle- 
men will at once address me, so that I may be able 
to continue the journalistic intercourse. 

And now I shall address myself earnestly to my 
new responsibility, confident that the magnanimity 
and forbearance which distinguish our profession 
will at least give me a fair trial. 

Irvine BROWNE. 





CURRENT TOPICS. 


N the International Code Conference at London, 
Mr. H. D. Jencken read a paper on Negotiable 
Securities to Bearer, which elicited considerable dis- 
cussion. A report was read, signed by Messrs. H. 
A. Brown and J. G. Alexander, on Patents for In- 
vention, advocating the treatment of foreigners 
like citizens in respect to patents, and the granting 
of patents to government officers or employees for 
their own inventions. A report on General Average 
was read, signed by Messrs. John Glover, H. D. 
Jencken, and Richard Lowndes, recommending the 
general adoption for the present of the York-Ant- 
werp rules in settlements of General Average losses. 
These are followed by our leading insurance compa- 
nies and the board of trade of Baltimore, but have 
been rejected by small majorities by the chambers of 
commerce of New York and San Francisco. This 
report called out a good deal of debate. Dr. Mar- 
cus, of Bremen, read a paper on Collisions at Sea, 
recommending that criminal jurisdiction in cases of 
collision between merchant vessels of different na- 
tionalities on the high seas should be intrusted to 
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mixed tribunals, sitting in the port resorted to by 
the vessels immediately after such collision; and 
that collision between vessels in territorial waters 
should be dealt with in the same way; also advo- 
cating a uniform system of penalties for the trans- 
gression of the regulations for the prevention of 
collision. Papers were read by Dr. Wendt on Af- 
freightment and Merchant Ships’ Protests and Ships’ 
Logs. Mr. Cornelius Walford read a paper on The 
Hanseatic League. Sir Shirstone Baker read a pa- 
per on International Rules of Quarantine, and Mr. 
J. H. Chatterton read one on Weights and Meas- 
ures. The question of Consular Jurisdiction was 
discussed. Signor Mattianda read a paper in 
French on Taking Evidence for Foreign Tribunals. 
Mr. H. P. Richard’s paper on the Reduction of Eu- 
ropean Armaments stirred up an interesting discus- 
sion, but while great armaments were generally 
deprecated, a resolution to that effect did not pre- 
vail, and the subject was referred. Sir Travers 
Twiss read an interesting paper on International 
Conventions for the Maintenance of Sea Lights, 
which induced the passage of a resolution recom- 
mending national co-operation in the maintenance 
of coast lights. Mr. Samuel Smith read on Bi-me- 
tallic Money. Prof. Birkbeck reported on War In- 
demnities, recommending that a nation undertaking 
a war from alleged benevolent motives for another 
State should not be allowed to claim territory or 
indemnity for the cost of such war. The subject 
was referred. Mr. Joseph G. Alexander presented 
a paper on International Law affecting the Slave 
Trade, and Mr. F. G. Piggott read one on Foreign 
Judgments. The conference closed after sitting 
seven days, and having been banquetted. 


The conference has been a distinguished success, 
judging from the excellence of the various papers. 
In another column we give an abstract of the ad- 
mirable inaugural address of the president, Sir Rob- 
ert Phillimore. The essay by Sir Travis Twiss on 
Sea Lights is full of historical, scientific, and geo- 
graphical information upon this subject, and is very 
entertaining as well as instructive. We have been 
indebted to the courtesy of Mr. Howard Payson 
Wiles, and, we suspect, of Mr. A. P. Sprague, 
for copies of the London City Press, containing full 
reports of the interesting proceedings. We shall 
endeavor to find space in future numbers for some 
extracts and abstracts of the various papers. 


Our excellent correspondent, Mr. Hopkins, will 
find, in the verdict of the jury in the case of Main- 
waring, in England, a good deal of encouragement 
for persisting in his hostility to the present jury 
system. Mainwaring was convicted of murder and 
sentenced to death. It was ascertained that the 
jury were not unanimous. This information was 
communicated in a letter from the foreman to the 
secretary of State. Six were for manslaughter, and 
six for willful murder with a strong recommendation 
to mercy. They had not then elected a chairman; 
and the writer, as foreman, having declined to act 
as such, they balloted for one, and agreed that the 





vote of the majority should carry the verdict, and 
that, if they were equally divided, the chairman 
should have a casting vote. There was no tossing 
or casting lots for the verdict. The only ballot was 
for the election of chairman. The writer wished 
this explanation to be made public to the fullest ex- 
tent, so as to contradict many untrue reports which 
had been circulated. The secretary of State added 
that he could not come tothe same conclusion as 
the one at which the foreman seemed to haved ar- 
rived. The jury agreed to ballot for the chairman, 
and they gave the chairman a casting vote, know- 
ing they were equally divided. That seemed to him 
to be very like casting lots for the verdict. Al- 
though the verdict is good in law, the government 
have properly reprieved the condemned. This 
case has been much harped upon by the press in 
this country to the prejudice of the jury system, 
but the London Law Times very sensibly observes: 
‘¢To talk about abolishing trial by jury in criminal 
cases is altogether wild and absurd. Even in times 
of quiet and absolute content, it is improbable that 
any judicial officer would willingly undertake with- 
out the assistance of a jury the responsibility of 
trying a prisoner on trial for his life; in times of 
popular excitement, or of conflict between the crown 
and the people, the findings of fact by such an offi- 
cer would be received with suspicion. Fortunately 
it is a rare thing to find jurymen violate their duty 
as in Mainwaring’s case.” The case has excited 
much comment in the English journals, simultane- 
ously with the discussions in our columns on the 
jury system, and we shall take pleasure at another 
time in giving some extracts on the topic. 


The difficulty in drafting a statute which will 
‘hold water” is amusingly illustrated in the recent 
act of Parliament for licensing race-courses. The 
act defines a horse-race as ‘‘ any race in which any 
horse, mare, or gelding, shall run, or be made to 
run, in competition with any other horse, mare, or 
gelding.” One acute critic observes that this would 
render the proprietor liable where a horse runs a 
race without being ‘‘made to run,” upon its own 
volition. Again it is said: ‘‘From the peculiar 
wording also of the section it is a matter of much 
doubt whether a horse running in competition with 
a mare or a gelding, or in fact any one of the three 
running in competition with one of the three not of 
its own kind, would be within the meaning of the 
section. Can it be said that, if a gelding runsa 
race with a mare, it runs in competition with any 
other horse or any other mare? Or, if a mare runs 
against a horse (which in this case means a stallion), 
can it be said that it runs in competition with any 
other mare or any other horse? To have made the 
probable intention of the Legislature clear the 
words ‘‘or any one of them” should have been 
added. To have made the section still more clear 
the animals should be referred to in the plural and 
not in the singular, since, as the clause at present 
stands, it is open to the argument that a race as be- 
tween two animals alone is intended.” This infe- 
licitous statute unconsciously lends point to the in- 
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quiry of the learned author of ‘‘ Curious Preambles,” 

ante, p. 85, ‘is pot a mare or a gelding a horse ?” 

and shows the folly of trying to be too explicit. 
——__ + ——_ 


NOTES OF CASES. 


NOVEL question has recently been decided in 
the Irish High Court of Justice, in the case of 
Robinson v. Jones, involving a libel communicated by 
postal card. The defendant was a trader, and the 
plaintiff, one of his customers, owed the defendant 
asum of money, for the payment of which the de- 
fendant applied tohim. The plaintiff, being unwell, 
directed his wife to write to the defendant, sending 
him at the same time money in part payment of the 
sum due. The defendant, in reply to this letter, 
wrote in reference to the balance, on a post-card 
(which was transmitted to the plaintiff through the 
post-office) the libellous matter complained of. On 
demurrer to a plea of privileged communication: 
Held, that the court should take judicial notice of 
the nature of a post-card, and that the publication 
could not be taken as necessarily limited to the plain- 
tiff. Held, further, that, assuming the defendant 
to have an interest in writing the alleged libel, a 
communication transmitted by means of a post-card 
is not privileged. The libellous matter was as fol- 
lows: ‘‘Dr. Robinson, Skibbereen. 83, Grand-pa- 
rade, Cork, February 1, 1879: 
‘*1877.—To am’t for goods as rendered £1 16 2 
” By post-office order on acc’t 1 8 1 


0 81 
‘¢ Sir — Your plea of illness for not paying this trifle 
is mere moonshine. We will place the matter in 
our solicitor’s hands if we have not stamps by re- 
turn, if it cost us ten times the amount. T. Jones 
& Sons.” The innuendo put upon this communica- 
tion by the plaintiff was that it meant that the 
plaintiff falsely pretended that he was prevented by 
sickness from paying the defendants’ demand, and 
that the alleged sickness was a mere invention and 
sham; and that the plaintiff was an untruthful per- 
son, and unable to discharge his debts, by reason of 
which the plaintiff had been injured in his charac- 
ter, credit, and reputation, and in his profession. 
The court, by Palles, C. B., said: ‘‘I am willing to 
assume that the averments in the statement of de- 
fense show that the defendant had an interest in 
writing to the plaintiff the words complained of 
within the meaning of the authority of Harrison v. 
Bush, 5 E. & B. 344; but the publication that is to 
be justified is not a publication to the plaintiff, but 
to other persons. It is not stated that the publica- 
tion was reasonable, but that the defendant believed 
it to be reasonable; that is apart from the question 
of what a post-card is. I think that we ought to 
take judicial notice of the nature of a post-card; 
and, therefore, I see no reason for holding that a 
communication written on a post-card is privileged. 
It would be a most serious thing to lay down that a 
person may extend the sphere of circulation of de- 
famatory matter because he wants to save a half- 
penny in postage.” This decision is one probably 
without precedent, springing as it does out of one 
of the advances of the modern postal system. It 
assumes the reading of the matter by some third 
person, essential to the offense, as ‘‘no possible form 
of language in writing can be the basis of an action 
for libel if read only by the writer and the person 
whom or whose affairs the language concerns.” 
Townshend on Slander, § 108. By our own Federal 








statutes it is a misdemeanor for any one to mail a 
postal card containing any ‘‘indecent or scurrilous 
epithets, and the punishment denounced is a fine 
from $100 to $5,000, or imprisonment from one year 
to ten years, or both. 


The important question of tenancy by entirety, as 
between husband and wife, under the married 
women’s enabling acts has been much considered 
and variously held in this country. The question 
has never been decided in our Court of Appeals, 
but it was discussed there in the late case of 
Meeker v. Wright, in an opinion by Danforth, J., 
who holds that the married woman’s act of 1860, 
in giving to her the sole and separate owner- 
ship of her property, free from the control or in- 
terference of her husband, and free from his debts, 
abolishes the tenancy by entirety; so that in case of 
a grant to husband and wife, they take as tenants in 
common, and the survivor does not take the whole 
estate. He says: ‘‘The common law gives to the 
co-grantee all the rents, issues and proceeds of the 
entire property, permits him to mortgage or even 
sell to the entire exclusion of the other grantee, 
during her life-time, and permits the same to be 
taken by his creditors to pay his debts, simply be- 
cause this other grantee or co-tenant is a married 
woman and his wife, but the statute says all this 
shall, notwithstanding her marriage, be and remain 
the sole and separate property of the married woman, 
and shall not be subject to the disposal of her hus- 
band or liable for his debts. The case is within the 
letter of the statute and within its spirit; it is not 
excepted from its provisions. The statute and the 
rule of the common law cannot stand together, and 
the latter must give way. It never stood upon 
truth or reason, but on a fiction. It ignored the 
civil existence of the wife and merged it with all 
her rights in that of her husband, and can be sus- 
tained, if at all, by an idle and unprofitable refine- 
ment. Under the statutes the interests of the hus- 
band and wife in property are no longer identical, but 
separate and independent.” The opinion discusses 
the New York cases on the subject, and comes to a 
different conclusion from them. In the opinion 
Rapallo and Miller, JJ., concurred, but the rest of 
the court, without passing on this question, agreed 
to reverse on another and independent ground. The 
New York Supreme Court cases holding the other 
way are Goelet v. Gori, 31 Barb. 314, and Miller v. 
Miller, 9 Abb. (N. 8.) 448, at Special Term, and 
Farmers’ Bank v. Gregory, 49 Barb. 155, Freeman 
v. Barber, 3 T. & C. 575, and Beach v. Hollister, 3 
Hun, 519, at General Term. To the same effect are 
several cases in other States, not noticed in the prin- 
cipal case, namely, Fisher v. Provin, 25 Mich. 350; 
Diver v. Diver, 56 Penn. St. 106; McDuff v. Beau- 
champ, 50 Miss. 531; Robinson v. Eagle, 29 Ark. 202; 
Bennett v. Child, 19 Wis. 365; Garner v. Jones, 52 
Mo. 68; Hemingway v. Scales, 42 Miss. 1; 8. C., 2 
Am. Rep. 586; Hulett v. Inlow, 57 Ind. 412; S. C., 
26 Am. Rep. 64. To the contrary, and in harmony 
with the principal case, are Hoffman v. Stigers, 28 
Iowa, 802; Cooper v. Cooper, 76 Ill. 57; Clark v. 
Clark, 56 N. H. 105. The subject is reviewed in a 
note to Hulett v. Inlow, 26 Am. Rep. 65, and al- 
though the principal case is significant, yet it does 
not change the situation from what is described 
by Mr. Thompson in that note, when he says: ‘‘It 
is apparent, therefore, that the question, especially 
without any conclusive decision in New York, or 
any in Massachusetts, cannot be considered as very 
firmly settled.” 














DEATH UNDER THE CIVIL DAMAGE ACT. 


N the case of Davis v. Justice, 31 Ohio St. 359; 8. 
C., 27 Am. Rep. 514, it is held that in an action 
under the Civil Damage Act for injury to means of 
support in consequence of intoxication which caused 
the death of the intoxicated person, damages result- 
ing from the death cannot be recovered. The Ohio 
statute is similar to our own, and provides that every 
person injured in person, property, or means of sup- 
port by any intoxicated person, or in consequence of 
the intoxication of any person, shall have a right of 
action against the seller of the liquor, and permits 
the recovery of exemplary damages. The Ohio de- 
cision is put on the ground that no such action 
would lie at common law, and there is no indica- 
tion of an intention to change the common-law rule. 
The court say: 


‘* By the common law, it is clearly settled that ac- 
tions for personal injuries abate by death, and can- 
not be revived or maintained by the executor or by 
the heir. And if the law does not afford a remedy 
to the creditor or the heir, for a pecuniary injury 
resulting from death, it is difficult to perceive a rea- 
son why a remedy should he allowed to one sustain- 
ing any other relation to the deceased. 

‘Injuries ‘by any intoxicated person, or in con- 
sequence of the intoxication,’ are the terms of the 
statute; and it is contended that if intoxication 
causes death, and death causes injury, the latter is 
within the meaning of the act. On the other hand, 
it is contended, that as the Legislature must be pre- 
sumed to have known the state of the common law, 
and the extent of the innovation by the act of 1851, 
if a further innovation had been intended, such in- 
tention would have been expressed in unmistakable 
terms. We incline to the latter view. 

‘*But to avoid any charge of hypercriticism, we 
place our decision upon the ground that in view of 
the ee state of the law, and the mischief 
sought to be remedied, we can find no expression 
in the statute that indicates an intention on the 
part of the Legislature to bring the loss of labor 
caused by the death of the person intoxicated within 
the meaning of the term ‘means of support,’ for an 
injury to which the right of action is given by the 
statute. 

‘“‘The uncertainty, if not impossibility, of esti- 
mating the value of human life, or in other words, 
the pecuniary injury resulting from its destruction, 
undoubtedly was a reason why the common law gave 
no remedy. Hence, in every instance in which a 
remedy has been given by the statute, great care 
has been exercised in guarding against abuse. Our 
own statute of 1851, like those of other States 
where the common law is recognized, imposes re- 
strictions on the right to sue, limits the amount of 
recovery, designates the party in whose name the 
action must be prosecuted, and directs the disposi- 
tion of the amount recovered among the intended 
beneficiaries. These conditions and limitations are 
not only manifestations of legislative wisdom, but 
would seem to be demanded by common prudence; 
whereas, in the statute before us, these wise and 
prudent precautions are wholly wanting. Under it 
a multiplicity of actions for the same wrong is au- 
thorized, and the amount of recovery is unlimited. 
When the terms of the statute under consideration 
are considered in the light of these circumstances, 
we are fully satisfied that the Legislature did not 
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intend to give the plaintiff below an action for an 
injury resulting from the death of her husband.” 


Boynton, J., dissented, and we extract the fol- 
lowing from his opinion: 

“Tt is a rule of interpretation universally accepted 
that in giving a construction to a statute the court 
will consider its policy and the mischief to be rem- 
edied, and give it such an interpretation as appears 
best calculated to advance its object by effectuating 
the design of the Legislature. Wilber v. Paine, 1 
Ohio, 255. It is equally well settled that where the 
Legislature has employed explicit and unambiguous 
terms to express its purpose and object, the ordi- 
nary meaning of such terms is to be adopted. 
Gardner v. Collins, 2 Pet. 93. 

‘¢The argument of counsel for the plaintiff and 
the judgment of the court seem to be founded on 
the mistaken notion that the action is brought to 
recover damages for the death of the husband. 
Such is not the case. The wrongful act which con- 
stitutes the ground of the action is the illegal sale 
of the liquor causing the intoxication from which 
the injury results. The death of the husband only 
affects the measure of damages. It destroys his 
ability to labor, and thereby diminishes the wife’s 
means of support. If the husband had lost both 
his arms or legs, or become permanently insane, in 
consequence of the intoxication, or had otherwise 
become permanently disabled to perform physical 
labor, and had survived, the result to the wife would 
have been precisely the same. Her injury, in either 
case, would consist in the deprivation of the means 
of support resulting from the loss of her husband's 
ability to labor. There is not the slightest founda- 
tion in reason or justice for an intention upon the 
part of the Legislature to authorize a recovery for 
an illegal sale causing intoxication resulting in in- 
jury, where death does not follow, and to refuse 
damages where death results. Indeed, there is 
much more reason to award damages for the injury 
in the latter case than in the former. That the Leg- 
islature intended to authorize a recovery in the one 
case and not in the other is an assumption not only 
not warranted by, but in clear contravention of the 
express provisions of the statute. The argument 
that the wife has lost nothing, because a dead man 
cannot labor, proves nothing. Neither can a man 
labor that has lost his limbs. Moreover, it would 
be strange, indeed, if he whose unlawful act caused 
the death of another, could urge the fact in defense, 
that the circumstance of death destroyed all ability 
to labor, and consequently operated to exempt him 
from a liability otherwise existing. 

‘The reason that, at common law, no recovery 
could be had for death caused by a wrongful act, 
did not, as stated, grow out of any difficulty in as- 
certaining the amount that ought to be recovered. 
It rested upon the ground that the act producing 
death was a felony which merged the civil liability. 
That this was the reason why the common law recog- 
nized no liability where death thus resulted, is 
clearly shown by the authorities. Howk v. Minnick, 
19 Ohio St. 462; Boston and Worcester Ry. v. Dana, 
1 Gray, 96; Higgins v. Butcher, Yelv. 89; White v. 
Spettigue, 138 M. & W. 603; 1 Chitty’s Cr. 5; Orosby 
v. Leng, 12 East, 413. 

‘‘This reason does not prevail with us, nor in 
many, if any, of the American States. But it mat- 
ters little one way or the other, what the common- 
law rule may be, or upon what foundation it rests, 
the statute under which the action below was 
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damages sustained, as well as exemplary, which re- 
sult from the illegal act of the seller, and very 
clearly, in my judgment, embraces all those that 
follow from the intoxication, whether death super- 
venes or not.” 


This question has been mooted in this State. In 
Hayes v. Phelan, 4 Hun, 733, the doctrine of the 
Ohio case was held. This was in the General Term 
of the Supreme Court of the Third Department. 
The substance of the opinion is, that the responsi- 
bility of the vendor is for injurious acts of an in- 
toxicated person, and not for all results of the intox- 
ication; and second, that the vendor is liable only 
where a right of action exists against the intoxi- 
cated person. The court say: ‘‘It was seen that in- 
toxicated men often committed great wrongs for 
which they were utterly unable pecuniarily to re- 
spond, and that great injury was often occasioned 
in consequence of their intoxication, which they 
could not make good in damages, and it was 
thought reasonable that the vendor who sold, as 
well as the drunkard who drank, should be liable 
to an action for what were injuries in a legal sense.” 
One judge dissented, whose opinion may be found 
in 5 Hun, p. 335. See, also, Brookmire v. Monaghan, 
15 Hun, 16. 

But this doctrine was disagreed to in Jackson v. 
Brookins, 5 Hun, 530, General Term of the Su- 
preme Court of the Fourth Department. The court 
say: 

‘Tf death ensues as the natural and legitimate 
result of the intoxication, it is covered by the lan- 
guage of the statute. All injuries are covered that 
are consequent upon the intoxication. If death 
were excluded, then the minor and temporary inju- 
ries would be provided for, while the greatest and 
most permanent of all would be excluded. The 
statute should not be so construed. It admits of 
the other construction, and that is more consonant 
with its benign purposes. Its main object was to 
rovide a remedy for cases before remediless. Had 
it been confined to injuries to person or property, it 
might have been said that only those injuries were 
meant to be covered for which there was before a 
remedy against the intoxicated person. But when 
it provided for injuries to means of support, it 
made actionable a new class of injuries, without 
remedy at common law, and unprovided for by any 
previous statute.” ‘‘ Notice the class of persons 
especially endowed with a right of action; husband, 
wife, child, parent, guardian. When the statute 
provided that any of them might have a right of 
action for any injury to his or her means of support, 
is it reasonable to suppose that the Legislature only 
meant to provide for such causes of action as before 
then already existed against the intoxicated per- 
sons? It seems not; but that the main object was 
to provide for an evil entirely without remedy be- 
fore,” etc. 

See, also, Smith v. Reynolds, 8 Hun, 128. The 
idea that the act gives a new remedy, unknown at 
common law, in awarding damages for injury to 
means of support, is expressly declared in Volans v. 
Owen, N. Y. Court of Appeals, 18 Alb. Law Jour. 
894. The court there say: ‘‘ The words, ‘ means of 
support,’ in connection with the designation of per- 
sons in whose favor the remedy is given, viz.: hus- 





band, wife, child, parent, etc., denote that it was 
not alone a common-law injury, or an injury before 
remediable by action, to which the statute was in- 
tended to apply.” This expression disapproves the 
doctrine of Hayes v. Phelan, and although the pre- 
cise point was not involved, is significant of the 
probable interpretation which that court would put 
upon the act if the question should come before 
them. 

A class of cases has arisen where it has been held 
that no recovery can be had unless the intoxication 
is the proximate cause of the death. Schmidt v. 
Mitchell, 84 Tl. 195; 8. C., 25 Am. Rep. 446; Shu- 
gart v. Egan, 88 Ill. 56; 8. C., 25 Am. Rep. 359; 
Schreder v. Crawford, 6 Week. Jur. 146, Illinois Su- 
preme Court; Krach v. Heilman, 53 Ind. 526; Col- 
lier v. Early, 54 id. 559. See, also, 18 Alb. Law Jour. 
424. It follows of course that these courts would 
allow a recovery if death were directly produced by 


the intoxication. 
—_——_—q——_——— 


CONFERENCE ON INTERNATIONAL LAW. 


ADDRESS OF SIR ROBERT PHILLIMORE. 

IR ROBERT PHILLIMORE, in his inaugural ad- 

dress, said the Association owed a debt of much 
gratitude to the Lord Mayor of London. True to the 
traditions of his high office, he received them with a 
cordial welcome and a liberal hospitalilty. This Asso- 
ciation was composed of distinguished persons col- 
lected from various parts of the world, having for their 
object by the free interchange of opinions to improve 
and strengthen the principles of international juris- 
prudence in the application of these principles both to 
the mutual intercourse of States in their aggregate ca- 
pacity and to the case of individual persons resident 
or domiciled in foreign countries. Their endeavor 
was, in other words, to place upon a true basis the 
principles of public and private international law, and 
in some degree also of public national law. After a 
short digression in the relation of the principal circum- 
stances of the life of a great patriarch of international 
jurisprudence — Alberico Gentili, whose remains were 
interred, in 1608, not far from their present place of 
meeting (in the churchyard of St. Helen’s, Bishops- 
gate)—Sir Robert approached the consideration of 
public international law. The “ violence, oppression, 
and sword-law,’’ which, to borrow Milton’s language, 
had prevailed in part of Europe during the last quar- 
ter of a century ought not to shake their reliance on 
the true principles of that law. There always had been 
and always would be a class of persons who derided 
the notion of international law, and who held in con- 
tempt the position that a moral principle lay at ite 
root. Their objections were as old as they were shal- 
low. The objectors left untouched the fact that there 
was, after all, a law to which States in peace and war 
appealed for the justification of their acts; that there 
were customs and usages generally recognized; that 
there were writers whose expositions of that law had 
been stamped as impartial and just by the great family 
of States; that they were only slighted by those upon 
whose crimes they had by anticipation passed sen- 
tence; that municipal as well as international law was 
often evaded and trampled down, but existed never- 
theless; and that States could not without danger, as 
well as disgrace, depart in practice from doctrines 
which they had professed in theory to be the guide of 
their relations with the commonwealth of Christian- 
dom. The precedents of crime no more disproved the 
existence of international than of civil law. The 
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necessity of justice to the existence of society was not 

denied, but was not more obvious than the necessity 

of justice to the intercourse of States. It clearly con- 

cerned the general interest of humanity and the ad- 

ministration of justice that, so far as possible, the 

rights acquired by individuals should be governed by 

the same principles when they were brought under the 

consideration of the legislation or judicature of differ- 

ent States. Having pointed out the distinctions to be 

observed in treating of international comity and in- 

ternational law, he proceeded to insist that the jus 

gentium, like the jus inter gentes, was built upon the 

hypothesis of a common law for a commonwealth of 
States. To treat the foreigner and the native as euti- 
tled to a like measure of justice had become the mani- 

fest interest, as it had eer been the clear duty, of 
States. Glancing at certain exceptional restrictions, 
of a political, moral and religious character, which lim- 
ited in a commonwealth of States the application of 
the principle of a common law, he said this branch of 
jurisprudence had been and was being scientifically de- 
veloped by judges and by jurists, and it was matter for 
rejoicing that it had escaped the Procrustean treat- 
ment of positive legislation and had been allowed to 
grow to its fair proportions under the influence of that 
science which worked out of conscience, reason and ex- 
perience the great problem of civil justice. A code of 
international law, if it was ever to be effected, must 
be, ‘‘not the hasty product of a day, but the well- 
ripened fruit of wise delay.’’ It must, in fact, be the 
consequence of diplomatic negotiation and treaty. 
Expressing regret that the law as to marriage, consid- 
ered from an international point of view, was not 
among the subjects set down for discussion at this con- 
ference, be said, with sorrow and shame, that the pres- 
ent international practice and law with respect to mar- 
riages of foreiguers were a disgrace to Christendom, 
Without saying whether the school which estimated 
the capacity of a person to contract marriage by the 
law of domicile or that which estimated it by the law 
of the place of contract were preferable, he ventured 
to express a hope that a general rule might be estab- 
lished by the consent of nations to the following effect, 
namely: that, in this contract of contracts, marriage 
before a civil officer, according to the forms and with 
the delays prescribed by the civil law of the country 
where it was celebrated, should be everywhere recog- 
nized as valid. At all events, an experiment might be 
made by a treaty between two States, fortified by the 
necessary legislation. The conflict of laws respecting 
marriage arose in an even more serious shape upon the 
subject of divorce. Between States recognizing di- 
vorce this evil might be remedied by a similar treat- 
ment. In conclusion, Sir Robert Phillimore said he 
had endeavored here, as elsewhere, to prove that States 
as well as individuals, of whom they were aggrega- 
tions, had, in their collective capacity, a sphere of duty 
assigned to them by God. He had sought to forward 
the great argument that there were international rights 
aud international duties, and, therefore, international 
laws, and that every work which tended to procure re- 
cognition of these laws, and to show by history, by 
reason, and by authority that the interest and the 
duty of States were one, conferred some benefit upon 
the commonwealth of nations. 

—_——__q@_____. 


CHINESE LABOR—INJUNCTION. 


UNITED STATES CIRCUIT COURT, DISTRICT OF 
OREGON, JULY 21, 1879. 


BAKER V. City OF PORTLAND. 


The right to reside in a foreign country implies the right 
to labor there for a living. 





A State has no power to interfere with, or in any way limit 
the operation of a treaty of the United States. 


Parties having distinct claims against the same defendant 
cannot maintain a suit in equity thereon, jointly; anda 
bill containing two or more such claims is multifarious. 
Any number of persons who may from time to time be 
engaged in making street improvements under several 
and distinct contracts with the city are not, therefore, 
a class of persons having a common interest in the sub- 
ject of street improvements, concerning which any one 
or more may sue for the whole. 

HE opinion states the case. 

Derapy, J. This suit is brought to enjoin the city of 
Portland from enforcing av act of the Legislature, ap- 
proved October 16, 1872 (Ses. Laws, p. 9), entitled “‘An 
act to prohibit the employment of Chinese laborers on 
the improvement of streets and public works in this 
State.’’ 

The bill alleges that the complainants “ are residents, 
citizens, property-holders and tax payers” of Port- 
land, and now are, and have been for many years, en- 
gaged in the business of contracting for and making 
street improvements therein; that the defendant, by 
its mayor and common council, now require the com- 
plainants and other contractors to give bonds not to 
employ any Chinese labor upon such improvements, 
and threatens to refuse payment to any contractor, 
and declare him delinquent who shall do so; that the 
said act of the Legislature and the acts of the defend- 
ant thereunder are contrary to the Constitution and 
laws of the United States and its treaty with the Ta- 
Tsing empire, and contrary to the rights of ‘‘ the com- 
plainants and other property-holders, residents, citi- 
zens and tax payers” of Portland, and *‘ the contractors 
and bidders upon the street improvements and other 
public works of the defendant;’’ that the work upon 
the streets of the defendant is required by law to be 
let to the lowest responsible bidder, and that the de- 
fendant has contracted for, and is about to contract 
for, upward of $50,000 worth of work upon its streets, 
to be done this season, and has acquired, and declares 
that it will, in all cases, require contractors and bid- 
ders to give bond not to employ Chinese labor upon 
such work; that ‘‘ said acts of the defendant done and 
threatened are, and will be, an irreparable injury to 
the complainants and other contractors and bidders” 
upon the street improvements of Portland, and ‘to 
other residents, citizens, property-holders and tax 
payers’’ of the same, of many thousands of dollars; 
that “the injury to the complainants in the comple- 
tion of their several contracts with defendant, already 
entered into for street improvements,” by reason of 
being compelled to give bond as aforesaid, and “the 
threats and declarations of defendant to prohibit the 
employment of Chinese laborers upon its street im- 
provements’ by the meaus aforesaid, “will amount to 
upward of $1,000.” 

Upon reading and filing the bill (July 7), an order 
was made that the defendant show cause why a pro- 
visional injunction should not issue as prayed for. 
The defendant showed cause by demurring to the bill, 
which, on July 14, was argued by counsel. 

The demurrer sets up: (1) That this court has no 
jurisdiction to grant the relief prayod for; (2) that the 
bill is without equity; (3) that the complainants have 
no privity of interest, and are, therefore, improperly 
joined as parties; and (4) that complainants have “a 
full and complete remedy at law.” 

As to the want of jurisdiction, it is claimed that it 
does not appear that the matter in dispute exceeds the 
sum of $500; but on the hearing, it was tacitly admit- 
ted that otherwise this was s case of Federal cogni- 
zance, because arising under a treaty made by author- 
ity of the United States; namely, the treaty of June 
18, 1858, and the additional articles thereto of July 28, 
1868, between the United States and the Emperor of 
China. 

Article V of said additional articles declares that 
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the two high contracting parties ‘ cordially recognize 
the inherent and inalienable right of a man to change 
his home and allegiance, and also the mutual advantage 
of the free migration and emigration of their citizens 
and subjects respectively, from the one country to the 
other, for the purpose of curiosity, of trade, or as per- 
manent residents ;’’ while article VI of the same, de- 
clares that ‘‘ Chinese subjects, visiting or residing in 
the United States, shall enjoy the same privileges, im- 
munities, and exemptions in respect to travel or resi- 
dence as may then be enjoyed by the citizens or sub- 
jects of the most favored nation;” and that citizens 
of the United States visiting or residing in China shall 
enjoy there the same privileges, etc. Public Treaties, 
U. S., 148. 

This treaty, until it is abrogated or modified by 
the political department of the government, is the 
supreme law of the land, and the courts are bound to 
enforce it fully and fairly. An honorable man keeps 
his word under all circumstances, and an honorable 
nation abides by its treaty obligations, even to its own 
disadvantage. 

The State cannot legislate so as to interfere with the 
operation of this treaty, or limit or deny the privileges 
or immunities guaranteed by it to the Chinese resi- 
dents in this country. As was said by Mr. Justice 
Field, in the ‘*‘ Queue Ordinance Case,”’ lately decided 
in the Circuit Court, for the District of California—to 
the National Government, ‘belong exclusively the 
treaty-making power, and the power to regulate 
commerce with foreign nations, which includes inter- 
course as well as traffic. * * * That government 
alone can determine what aliens shall be permitted to 
land within the United States, and upon what condi- 
tions they shall be permitted to remain.”’ 

It will be observed, that the treaty recognizes the 
right of the Chinese to change their home and alle- 
giance, and to visit thiscountry, and to become perma- 
nent residents thereof; and as such residents, it guar- 
antees to them all the privileges and immunities that 
may be enjoyed here by the citizens or subjects of any 
nation. Therefore, if the State can restrain and limit 
the Chinese in their labor and pursuits within its lim- 
its, it may do the same by the subjects of Great Brit- 
ain, France, or Germany. 

True, this act does not undertake to exclude the Chi- 
nese from all kinds and fields of employment. But if 
the State, notwithstanding the treaty, may prevent 
the Chinese, or the subjects of Great Britain, from 
working upon street improvements and public works, 
it is not apparent why it may not prevent them from 
engaging in any kind of employment, or working at 
any kind of labor. 

Nor, can it be said, with any show of reason or fair- 
ness, that the treaty does not contemplate that the Chi- 
nese shall have the right to labor while in the United 
States. It impliedly recognizes their right to make this 
country their home, and expressly permits them to be- 
come permanent residents here ; and this necessarily im- 
plies the right to live and to labor for a living. It is diffi- 
cult to conceive a grosser case of keeping the word prom- 
ise to the ear,and breaking it to the hope,than toinvite 
Chinese to become permanent residents of this coun- 
try, upon a direct pledge that they shall enjoy all the 
privileges here of the most favored nation, and then to 
deliberately prevent them from earning a living, and 
thus make a proffered right of residence a mere mock- 
ery and deceit. In Chapman v. Toy Long, 4 Saw. 36, 
this court, in considering these provisions of this 
treaty, said: “The right to reside in the country with 
the same privileges as the subjects of Great Britain or 
France, implies the right to follow any lawful calling 
or pursuit which is open to the subjects of these pow- 
ers.”’ 

Whether it is best that the Chinese or other people 
should be allowed to come to this country without 





limit, and engage in its industrial pursuits without 
restraint, is a serious question, but one which belongs 
sulely to the National Government. Upon it there 
has always been a difference of opinion, and probably 
will be for years to come. 

But, so far as this court, and the case before it is 
concerned, the treaty furnishes the law, and with that 
treaty, no State or municipal corporation thereof can 
interfere. Admit the wedge of State interference 
ever so little, and there is nothing to prevent its being 
driven home and destroying the treaty, and overriding 
the treaty-making power altogether. But it is not 
necessary to consider further this feature of the case; 
because, this demurrer must be sustained upon other 
grounds. 

These complainants cannot jointly maintain this 
suit. There is no privity of interest between them. 
They are neither partners nor co-contractors. If either 
has a cause of suit, it is on account of his separate 
contract with the city concerning the improvement of 
distinct streets, or parts thereon. They have no com- 
mon interest in the subject or object of the suit, but 
assert distinct and several claims against the defend- 
ant, growing out of distinct and several contracts, and 
matters relating thereto. The complaints are mis- 
joined, and the bill is so far multifarious. Yeaton v. 
Lenox, 8 Pet. 126; Story’s Eq. P., §§ 279, 283, 544. 

On the argument of the demurrer, it was sought to 
be maintained, that the complainants and other per- 
sons not named therein, who, like the complainants, are 
engaged in taking and performing contracts for the 
improvement of streets, constitute a class, called con- 
tractors; who, therefore, have a common interest in 
the subject of this suit, and that such being the case, 
a bill may be maintained by one or more for the bene- 
fit of the whole, as in the case of a creditor’s bill, ora 
bill by the part of the crew ofa privateer against prize 
agents for an account. 

But there is no analogy between these cases and the 
one under consideration. All persons engaged in mak- 
ing street improvements may have an interest in the 
questions involved in this litigation, but they have no 
interest in the object of this or any suit to enjoin the 
defendant from enforcing the act against Chinese labor 
unless they are actual and proper parties to it. Per- 
sons engaged in making street improvements under 
several and distinct contracts with the city are not, 
therefore, a class of persons having a common interest 
in the subject of street improvements, concerning 
which any one or more may sue for the whole. Story’s 
Eq. P., § 97 et seq. ; Adams’ Eq., § 319. 

Neither does it appear that the matter in dispute 
here excceds in value the sum of $500. The matter in 
dispute is the alleged right of the complainants to per- 
form the two several contracts which they have taken, 
for the improvement of the streets, without being pro- 
hibited from employing Chinese labor. The injury 
which they may sustain by reason of the act being en- 
forced against them, is the only practical test of the 
value of the matter in dispute. The bill alleges that 
this will be more than $1,000, but the allegation is vague 
and uncertain, and the estimate appears to include 
not only the loss which may arise upon the contracts, 
which the complainants now have, but others which 
they may hereafter undertake. 

Again, it is easy to see how the Chinese, who are ex- 
cluded from a certain field of labor by this act, and the 
property-holders, who, notwithstanding the pretense 
in the emergency clause, that it was made for their 
benefit, are thereby compelled to pay the increased 
cost of improving the streets adjoining their property, 
are injured by the operation of it; but the case of the 
contractor is different. If, as is assumed, the exclusion 
of Chinese labor increases the cost of the work, then, 
presumably, the contractor gets more for doing it. No 
one is bound to take a contract to improve the streets ; 
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and it being understood when the contract is let, that 
Chinese labor shall not be employed, the reasonable 
inference is, that parties make their bids accordingly. 

The demurrer is sustained and the restraining order 
vacated. 

J. G. Chapman, for complainants. 

F. 0. McCowan and J. C. Mooreland, for defend- 


ant. 
—_——_—>——_———_ 


NEGOTIABLE INSTRUMENT—WARRANTY— 
INDORSEMENT WITHOUT RECOURSE. 


SUPREME COURT OF KANSAS, JUNE, 1879. 


CHALLIS V. McCruM. 

One who transfers a note by indorsement without recourse, 
impliedly warrants that the prior signatures to the pa- 
per are genuine, and that it expresses upon its face the 
exact legal obligations of all such prior parties. 


HE facts are stated in the opinion. 


Brewer, J. On December 4, 1871, plaintiff in error 
loaned one Edward A. Ege $250 and took his note 
therefor in the sum of $265, payable to Richard Pro- 
basco or bearer, and secured by mortgage. Long after 
its maturity and in 1876, several payments having 
been made thereon in the meantime, plaintiff in error 
sold the note for its then face value to defendant in 
error. At the time of such sale he indorsed it ‘‘ with- 
out recourse, W. L. Challis.’ McCrum sued on the 
note. Ege pleaded usury. The plea was sustained and 
McCrum recovered $229.90 less than the face value of 
the note, for which sum he brought this action. <A de- 
murrer to the petition was overruled, and this ruling 
is now presented for review. Can the action be sus- 
tained? Of course no action will lie on the indorse- 
ment, for by his written contract Challis expressly 
declined to assume the liabilities of an indorser. If 
sustainable at all, it must be as against him as a vendor 
and not as an indorser, and upon the doctrine of an 
implied warranty. The theory of the defendant in 
error is that every vendor of a bill, bond or note im- 
pliedly warrants that it is what it purports on its face 
to be, the legal obligation of the parties whose names 
appear on the instrument, and that the character of 
the indorsement, or the lack of an indorsement, in no 
manner affects this implied warranty. On the other 
hand, the counsel for plaintiff in error lays down the 
broad proposition that “there is no such thing as im- 
plied warranty in the sale of chattels,’’ and that in the 
absence of express warranty the maxim caveat emptor 
is of universal application. It is clear that the char- 
acter of the indorsement cuts no figure in the question. 
As stated, no action will lie on it. But further, the 
restriction is only as to his liability as indorser, and in 
no manner affects his relation to the paper as vendor. 
An unqualified indorsement is the assumption of a 
conditional liability. The indorser becomes a new 
drawer and is liable on the default of the drawee. 
“Without recourse’’ does away with this conditional 
liability. It leaves the indorsement simply as a trans- 
fer of title and the indorser liable only as a vendor. 
Yet it leaves him a vendor and divests him of none of 
the liabilities of a vendor. It makes the transaction 
the equivalent of a delivery of paper payable to bearer 
and transferable by delivery. Hannum v. Richard- 
son, 48 Vt. 508. Independent, therefore, of any mat- 
ter of indorsement, what implied warranty is there in 
the transfer of a promissory note? Two things are 
clear under the authorities: 1st, that there is an im- 
plied warranty of the genuineness of the signatures; 
and 2d, that there is no warranty of the solvency of 
the parties. It is unnecessary to more than refer to a 
few of the authorities upon these propositions. Byles 
on Bills, 123, 125, and cases in notes; Jones v. Ryde, 5 
Taunt. 488; Gurney v. Womersley, 4 Ell. & BI. 133; 





Gompertz v. Bartlett, 24 Eng. Law & Eq. 156; Terry v. 
Bissell, 26 Conn. 23; Merriam v. Wolcott, 3 Allen, 259; 
Aldrich v. Jackson, 5 R. I. 218; Lobdell v. Baker,3 
Metc. 469; 1 Add. on Cont. 152: Ellisv. Wild, 6 Mass, 
821; Eagle Bank v. Smith, 5 Conn. 71; Shaver v. Ehle, 
16 Johns. 201; Dumont v. Williamson, 18 Ohio St. 515; 
2 Parsons on Notes and Bills, ch. 2, § 2. 

But in the case at bar the signature of the maker 
was genuine. The objection is that it was never his 
legal obligation to the full ‘amount for which it pur- 
ported to be. How far is there any implied warranty 
in this respect? A reference to some of the leading 
cases will throw light upon this question. 

In Thrall v. Newell, 19 Vt. 203, it appeared that one 
of the makers of a note was insaue. The vendor made 
awritten assignment, in which was a déscription of 
the note, and the court construed this as an express 
warranty that the instrument was the legal obligation 
of the apparent makers, and one being incapable of 
contracting gave judgment against the vendor on ac- 
count of this breach for the amount received by him. 
While the judgment of the court is rested upon the 
fact of an express warranty, the judge who writes the 
opinion expresses his individual conviction that the 
same result would follow on a mere transfer without 
any express warranty, and quotes approvingly an ex- 
tract from Rand’s edition of Longon Sales, that “there 
is an implied warranty in every sale that the thing 
sold is that for which it was sold.’’ In Lobdell v. 
Baker, 3 Metc. 469, it appeared that the owner of a 
note procured the indorsement of a minorand then 
put the paper in circulation. He was held liable toa 
subsequent holcer. Chief Justice Shaw, delivering 
the opinion of the court, says: ‘‘ Whoever takes a ne- 
gotiable security is understood to ascertain for himself 
the ability of the contracting parties, but he has a 
right to believe without inquiring that he has the legal 
obligation of the contracting parties appearing on the 
bill or note. Unexplained the purchaser of such a note 
has a right to believe upon the faith of the security itself 
that it is indorsed by one capable of binding himself by 
the contract which an indorsement by law imports.” 

In Hannum v. Richardson, 48 Vt. 508, a note was 
given for liquor sold in violation of law, and was by 
statute void. Defendant knew its invalidity, trans- 
ferred it by an indorsement without recourse, and he 
was held liable to his vendee. In Delaware Bank v. 
Jarvis, 20 N. Y. 226, a usurious note was sold and the 
vendor was adjudged liable, not merely for the money 
received by him, but also the costs paid by his vendee 
in a suit against the makers on the note. In the opin- 
ion Mr. Justice Comstock used this language: ‘* The 
authorities state the doctrine in general terms that the 
vendor of a chose in action, in the absence of 
express stipulation, impliedly warrants its legal 
soundness and validity. In peculiar circumstances 
and relations the law may not impute to him an 
engagement of this sort. But if there are excep- 
tions, they certainly do not exist where the invalidity 
of the debt or security sold arises out of the vendor's 
own dealing with or relation to it. In thiscase the de- 
fendant held a promissory note which was void because 
he himself had taken it in violation of the statutes of 
usury. When he sold the note to plaintiff and received 
the cash therefor, by that very act he affirmed in judg- 
ment of law that the instrument was unattainted, so 
far, at least, as he had been connected with its origin.” 
In Young v. Cole, 3 Bing. N. C. 724, certain bonds 
were sold as Guatemala bonds, which turned out after- 
ward to be lacking the requisite seal, and the vendor, 
though ignorant of the defect and innocent of wrong, 
was compelled to refund the money. The thing in 
fact sold was not the thing supposed and intended to 
be sold. 

In Gampertz v. Bartlett, 24 Eng. Law & Eq. 156, the 
plaintiff discounted for the defendant an unstamped 


























THE ALBANY LAW JOURNAL. 


209 








bill purporting on its face to have been a foreign 
bill drawn at Sierra Leone and accepted in London, 
but which was in fact drawn in London. If actually a 
foreign bill, it required no stamp and was valid, but 
being an inland bill, it required a stamp to make ita 
valid bill in a court of law. The acceptance was genu- 
ine, and the acceptor had previously paid similar bills. 
But the acceptor becoming bankrupt, the commis- 
sioner refused to allow it against his estate because 
not stamped. Thereupon plaintiff, who had sold the 
bill and been compelled to take it up, brought his ac- 
tion to recover the price he had paid for it, and the 
action was sustained. Lord Campbell, before whom 
the case had been tried, and who then held adversely to 
the plaintiff, said: ‘‘ I then thought that the rule caveat 
emptor applied; but after hearing the argument and 
the authorities cited, [ think the action is maintain- 
able, and upon this ground, that the article sold did 
not answer the description under which it was sold. 
If it had been a foreign bill, and there had been any 
secret defect, the risk would have been that of the 
purchaser; but here it must be taken that the bill was 
sold as and for that which it purported to be. On the 
face of the bill it purported to be drawn at Sierra 
Leone, and it wassold as answering the description 
of that which on its face it purported to be. That 
amounted to a warranty that it really was of that de- 
scription.” 

In Ticonic Bank vy, Smiley, 27 Me. 225, an overdue 
note was transferred, and with this indorsement: 
“Indorser not holden,’’ yet it was decided that the 
indorser was liable to his vendee for any payment 
made on the note before the transfer, or any set-off 
existing against it, of which the note gave no indica- 
tion and the vendor no information. 

In Snyder v. Reno, 38 Iowa, 329, it was held that 
there is an implied warranty that there has been no 
material alteration in the paper since its execution. 
The court says: ‘‘We have no doubt that there is an 
implied warranty of the transferor that there is no 
defect in the instrument, as well as that the signature 
of the maker is genuine.’’ See, also, Blethen v. Lover- 
ing, 58 Me. 437; Ogden v. Blydenburgh, 1 Hilt. 182; 
Fake v. Smith, 2 Abb. (N. Y. App.) 76; 2 Parsons on 
Notes and Bills, ch. 2, § 2, and cases in notes; Terry v. 
Bissell, 26 Conn. 23; 1 Daniels on Neg. Instruments, 
§ 670. 

In this the author thus states the law: ‘‘ When the 
indorsement is without recourse the indorser specially 
declines to assume any responsibility as a party to the 
note or bill; but by the very act of transferring it he 
engages that it is what it purports to be— the valid ob- 
ligation of those whose names are upon it. He is like 
a drawer who draws without recourse; but who is, 
nevertheless, liable if he draws upon a fictitious party 
or one without funds. And, therefore, the holder may 
recover against the indorser without recourse: (1) If 
any of the prior signatures were not genuine, or (2) if 
the note was invalid between the original parties be- 
cause of the want or illegality of the consideration; 
or if (3) any prior party was incompetent; or (4) the 
indorser was without title.” 

These authorities fully sustain the ruling of the Dis- 
trict Court. The note was not the legal obligation of 
the maker to the full amount. As to the usurious por- 
tion it was asif it were no note. 

This was a defect in the very inception of the note. 
It was known to the vendor and arose out of his own 
dealings in the matter. By all these authorities there 
is an implied warranty against such a defect, and the 
vendor is liable for a breach thereof. 

The suggestion of counsel that the change in the 
usury law by the legislation of 1872 affected the right 
of recovery upon the note has been already decided 
gavensely in the case of Jenness v. Cutler, 12 Kans. 


Judgment will be affirmed. All the justices concur- 
ring. 





NEW TRIAL FOR INSUFFICIENT DAMAGES. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JUNE 20, 1879. 


PHILLIPS V. SouTH-WESTERN RAILWAY COMPANY. 


A plaintiff complaining of a personal injury is entitled to 
compensation for thc pain undergone, the effects on the 
health according to degree and probable duration, the 
incidental expenses, and the pecuniary loss ; and if it 
appear that a jury must have omitted to take into ac- 
count any of these heads of damages, and that the ver- 
dict is, under the circumstances, unreasonably small, it 
is competent to a court to order a new trial at the in- 
stance of the plaintiff, although there be no misdirec- 
tion by the judge, nor mistake or misconduct on the 
part of the jury. 


HIS was an action for damages caused by personal 
injuries resulting from an accident on the de- 
fendants’ railway, tried before Field, J., and a special 
jury, of the city of London, at the beginning of April, 
1879. 

The plaintiff was a London physician, who, in De- 
cember, 1877, when at the age of forty-six, was so in- 
jured whilst travelling on the defendants’ line, as to 
be utterly incapacitated, both physically and mentally, 
from pursuing his profession; and his life, according 
to the medical evidence, must in a very short time be 
lost in consequence. 

The average of his net professional income for the 
ten years preceding the accident, after large deduc- 
tions for the expense of making the income, was £5,000 
ayear. The medical attendance upon the plaintiff had 
been gratuitous, but it was estimated that £1,000 was 
the expense incurred before the trial by reason of the 
accident. The plaintiff was in the enjoyment of a pri- 
vate income of £3,500 a year. 

The jury found a verdict for the plaintiff on the 
question of the defendants’ negligence, and assessed 
the damages at £7,000. 

A rule nisi for a new trial had been obtained on the 
plaintiff's behalf on the grounds that the judge had 
misdirected the jury in saying that they were not to 
attempt to give the plaintiff an equivalent for the in- 
jury he had suffered, and that the damages were insuf- 
ficient. 


Ballantine, Serg’t, and Dugdale, for the railway com- 
pany, showed cause against the rule, citing Forsdike 
and Wife v. Stone, L. R., 3 C. P. 607; Falvey v. Stan- 
ford, L. R., 10 Q. B. 54; Rowley v. London and North- 
Western Railway Co., L. R.,8 Ex. 221; Mayne on Dam- 
ages, 447; Armytage v. Haley, 4 Q. B. 917; Hayward v. 
Newton, 2 Str. 940; Rendall v. Hayward, 5 Bing. N. C. 
424; Kelly v. Sherlock, L. R., 1 Q. B. 686. 


The Attorney-General (Sir J. Holker, Q. C.), Pope, 
Q. C., and A. L. Smith, supported the rule, citing Pym 
v. Great Northern Railway Co., 2 B. & S. 768, 769. 


CocKBuRN, C. J., delivered the judgment of himself 
and Lopgss, J. This was an action brought by the 
plaintiff to recover damages for injuries suffered, when 
travelling on the defendants’ railway, through the neg- 
ligence of their servants. A verdict having passed for 
the plaintiff, with £7,000 damages, an application is 
made to this court for a new trial, on behalf of the 
plaintiff, on the ground of the insufficiency of the dam- 
ages, as well as on that of misdirection, as having led 
to an insufficient assessment of damages; and we are 
of opinion that the rule for a new trial must be made 
absolute; not, indeed, on the ground of misdirection, 
for we are unable to find any misdirection, the learned 
judge having in effect left the question of damages to 
the jury, with a due caution as to the limit of com- 
pensation, though we think it might have been more 
explicit as to the elements of damages. It is exe 
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tremely difficult to lay down any precise rule as to the 
measure of damages in cases of personal injury like 
the present. No doubt, as a general rule, where in- 
jury is caused by the wrongful or negligent act of an- 
other, the compensation should be commensurate to the 
injury sustained. But there are personal injuries for 
which no amount of pecuniary damages would afford 
adequate compensation; while, on the other hand, the 
attempt to award full compensation in damages might 
be attended with ruinous consequences to defendants, 
who cannot always, even by the utmost care, protect 
themselves against the carelessness of persons in their 
employ. Generally speaking, we agree with the rule 
as laid down by Brett, J.,in Rowley v. London and 
North-Western Railway Company, L. R., 8 Ex. 231, 
an action brought on the 9 and 10 Vict., ch. 93, that a 
jury in these cases ‘‘ must not attempt to give damages 
to the full amount of a perfect compensation for the 
pecuniary injury, but must take a reasonable view of 
the case, and give what they consider, under all the 
circumstances, a fair compensation.’’ And this is in 
effect what was said by Field, J., to the jury in the 
present case. But we think that a jury cannot be said 
to take a reasonable view of the case unless they con- 
sider and take into account all the heads of damage in 
respect of which a plaintiff complaining of a personal 
injury is entitled to compensation. There are the 
bodily injury sustained, the pain undergone, the effect 
on the health of the sufferer, according to its degree and 
its probable duration, as likely to be temporary or per- 
manent; the expenses incidental to attempts to effect 
a cure, or to lessen the amount of injury; the pecu- 
niary loss sustained through inability to attend to a 
profession or business, which again may be of a tem- 
porary character, or may be such as to incapacitate the 
party for the remainder of his life. If a jury have 
taken all these elements of damage into consideration, 
and have awarded what they deemed to be fair and 
reasonable compensation under all the circumstances 
of the case, a court ought not, unless under very ex- 
ceptional circumstances, to disturb their verdict. But, 
looking to the figures in the present case, it seems to 
us that the jury must have omitted to take into ac- 
count some of the heads of damage which were prop- 
erly involved in the plaintiff's claim. The plaintiff 
was a man of middle age and of robust health. His 
health has been irreparably injured, to such a degree 
as to render life a burden and source of the atmost 
misery. He has undergone a great amount of pain 
and suffering. The probability is that he will never 
recover. His condition is at once helpless and hope- 
less. The expenses incurred by reason of the acci- 
dent have already amounted to £1,000. Medical at- 
tendance still is, and is likely to be for a long time, 
necessary. He was making an income of £5,000 a year, 
the amount of which has been positively lost for six- 
teen months, between the accident and the trial, 
through his total incapacity to attend to his profes- 
sional business. The positive pecuniary loss thus sus- 
tained all but swallows up the greater portion of the 
damages awarded by the jury. It leaves little or noth- 
ing for health permanently destroyed and income per- 
manently lost. We are, therefore, led to the conclu- 
sion not only that the damages are inadequate, but 
that the jury must have omitted to take into consid- 
eration some of the elements of damage which ought 
to have been taken into account. It was contended on 
behalf of the defendants that, even assuming the dam- 
ages to be inadequate, the court ought not on that ac- 
count to set aside the verdict and direct a new trial, 
inadequacy of damages not being a sufficient ground 
for granting a new trial in an action of tort, unless 
there has been misdirection, or misconduct in the jury, 
or miscalculation, in support of which position the 
cases of Rendall v. Hayward, 5 Bing. N. C. 424, and 
Forsdike v. Stone, L. R., 3 C. P. 607, were relied on. 





But in both those cases the action was for slander, in 
which, as was observed by the judges in the latter case, 
the jury may consider not only what the plaintiff ought 
to receive, but what the defendant ought to pay. We 
think the rule contended for has no application in a 
case of personal injury, and that it is perfectly compe- 
tent to us, if we think the damages unreasonably 
small, to order a new trial at the instance of the plain- 
tiff. There can be no doubt of the power of the court to 
grant a new trial where in such an action the damages 
are excessive. There can be no reason why the same 
principle should not apply where they are insufficient 
to meet the justice of the case. The rule must, there- 
fore, be made absolute for a new trial. 
Judgment for plaintiff. 
——_—__>___—__ 
PRACTICE—SECURITY FOR COSTS—PLAIN- 


TIFF TEMPORARILY RESIDENT 
IN ENGLAND. 





ENGLISH COURT OF APPEAL, MAY 27, 1879. 


REDONDO Vv. CHAYTOR. 

A plaintiff, who is a foreigner, domiciled abroad, and has 
come to England for the purpose of bringing an ac- 
tion, and intends to leave England as soon as the ac- 
tion is decided, cannot be compelled to give security 
for costs. 


‘HE action was brought by the plaintiff, who was a 
foreigner, against the defendants, as executors of 
a@ person named John Foster, to recover certain arrears 
of an annuity, which were alleged to have been due 
from the testator to the plaintiff. The statement of 
claim alleged that Mr. Foster entered into an agree- 
ment with the plaintiff, by which it was provided that 
in consideration of the plaintiff going abroad, and 
continuing to reside abroad, Mr. Foster was to pay her 
an annuity as long as she lived. The statement of 
claim further alleged that the plaintiff had resided 
abroad since the making of the agreement, until she 
came to this country, temporarily, for the purpose of 
the present action. From the affidavits, which were 
filed, the court came to the conclusion that the plain- 
tiff was in this country bona fide for the purpose of 
carrying on the action, but only temporarily, and in- 
tended to go abroad again when the action was deci- 
ded. On the application of the defendants, Lindley, 
J., made an orderat chambers that the plaintiff should 
give security for costs. 
This order was rescinded by the Common Pleas Di- 
vision, and the defendants appealed. 


Fullerton, for the defendants, cited Goodwin v. 
Archer, 2 P. Wms. 452; Adderly v. Smith, 1 Dickens, 
355; Duke de Montellano v. Christin, 5 M. & 8S. 503; 
Ainslie v. Sims, 17 Beav. 57; Pray v. Edie, 1 T. Rep. 
267; Ciragno v. Hassan, 6 Taunt. 20; Jacobs v. Steven- 
son, 1B. & P. 96; Anon., 8 Taunt. 737; Oliva v. John- 
son, 5 B. & Ald. 908; Naylor v. Joseph, 10 J. B. Moore, 
522; Dowling v. Harman, 6 M. & W. 131; Tambisco v. 
Pacifico, 7 Ex. 816; 21 L. J. 276; Ex.; St. Leger v. Di 
Nuovo, 2 Scott, N. R. 587; Cambottie v. Inngate, 1 W. 
R. 533; Swinbourne v. Carter, 22 L. T. Rep. (O. 8.) 123; 2 
W. R. 80; Swanzy v. Swanzy, 4 K. & J. 237; Raeburn v. 
Andrews, 30 L. T. Rep. (N.S.) 15; L.Rep., 9 Q. B. 118; 
Westenberg v. Mortimore, 32 L. T. Rep. (N. 8.) 402; L. 
Rep., 10 C. P. 438. 


Lumley Smith, for the plaintiff, cited Calvert v. Day, 
2 Y. & C. Ex. 217. 


TueEsiIcER, L. J. I have been asked to deliver judg- 
ment first, although there is no difference in the result 
at which the members of the court have arrived. The 
case comes before us as an appeal by the defendant 
from an order of a divisional court, rescinding an or- 
der of Lindley, J., by which the plaintiff had been 
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directed to give security for costs. The action is 
brought against the executors of a person named Fos- 
ter, to recover certain arrears of an annuity alleged to 
be payable to the plaintiff under an agreement, by 
which Mr. Foster, in consideration of the plaintiff 
going and residing abroad, agreed to pay her an an- 
nuity for as long as she might live. The statement of 
claim alleges that the plaintiff has resided abroad since 
the making of the agreement, until she came tempo- 
rarily to this country for the purpose of the present 
action; and itis out of the statement of claim, and on 
the affidavits which have been filed, that the question 
of security for costs arises. It is sufficient to say that, 
in my opinion, the true inference to be drawn from 
the facts is that the plaintiff is bona fide here for the 
purpose of this action, but is only temporarily here, 
and if the action is determined in her favor, will cer- 
tainly leave this country, and very probably, if the ac- 
tion is determined against her, will leave the country 
under such circumstances as to prevent the defendants 
from successfully issuing protests for the costs of this 
action. Therefore, unless there is a settled practice 
that under such circumstances a plaintiff cannot be 
ordered to give security for costs, there is some reason 
why the plaintiff in this case should be called upon to 
give security. But the Common Pleas Division have 
decided that the established rule of practice is that, 
whether the plaintiff be a foreigner oran Englishman, 
where he is resident in this country at the time of the 
application for an order for security for costs, though 
only temporarily so resident, the courts have no power 
to require him to give security. I think this decision 
is right, and in order to show that it is so, it is neces- 
sary to go into the cases which have been referred to 
on the point. In favor of the view that a plaintiff 
who is temporarily resident within the jurisdiction 
cannot be compelled to give security for costs there 
are five cases in which the point has been decided. In 
1815, Ciragno v. Hassan, 6 Taunt. 20; in 1819, an 
Anonymous case, 8 id. 737; in 1827, Willis v. Gar- 
butt, 1 Y. & J. 511; in 1840, Dowling v. Harman, 6 M. 
& W. 131; and in 1852, Tambisco v. Pacifico, 7 Ex. 816. 
So far I have only referred to the authorities at com- 
mon law, and in addition to these decisions the text- 
books at common law practice, viz., Chitty’s Arch - 
bold’s Practice, vol. 2, p. 1415, 12th ed., and Lush’s 
Practice, vol. 2, p. 931, 3d ed., state the rule to the 
same effect, though some doubt is expressed, because 
there have been decisions to the contrary. Three de- 
cisions have been cited in argument, which were sup- 
posed to be contrary to the conclusion at which the 
court below has arrived; but two of these cases, 
when examined, appear to be no authority for the 
proposition to support which they were cited. These 
are Naylor v. Joseph, 10 J. B. Moore, 522, and Gurney 
v. Key, 3 Dowl. P. C. 559; for in both those cases, 
though the plaintiffs may have been within the juris- 
diction of the court when the actions were brought, 
yet it is clear that when the applications for security 
for costs were made they were out of the jurisdic- 
tion. Therefore, there is only one case which is really 
in favor of the contention that security for costs can 
be ordered in a case like the present, and that is Oliva 
v. Johnson, 5 B. & A. 908, decided in 1822. That 
case was decided by the Court of Queen’s Bench 
after Ciragno v. Hassan, 6 Taunt. 20, and the Anony- 
mous case, 8 Taunt. 737, had been decided in the 
Common Pleas, and neither of these cases were cited. 
But when the point came before the Court of Ex- 
chequer in 1840, in Dowling v. Harman, 6 M. & W. 
181, although Oliva v. Johnson was not cited, yet (as 
pointed out by Martin, B., in Tambisco v. Pacifico, 7 
Ex. 816) it is clear that it must have been in the mind 
of one of the judges at least, for Parke, B., who took 
part in the decision in Dowling v. Harman, had been 
counsel in Oliva v. Johnson; and, besides, when the 





point came again before the Court of Exchequer in 
Tambisco v. Pacifico, Oliva v. Johnson was cited, and 
notwithstanding that decision, the court followed 
what seems to me to be, with one exception, 
unanimous view that has been taken, and decid 
that security for cost¥ could not be ordered; and in 
all the cases, except Oliva v. Johnson, it may be ob- 
served that the courts did not deal with the question 
as if they had to decide whether security for costs 
might reasonably be ordered, but in all these cases 
they have decided on the settled practice of the courts. 
That is how the question stands, so far as the com- 
mon-law authorities are concerned, and it seems im- 
possible, on that state of the decisions, to hold other- 
wise than as the Common Pleas Division have held. 
But Mr. Fullerton says that there are some cases in 
equity which are in conflict with their decision. The 
first of these cases is Ainslie v. Sims, 17 Beav. 57, de- 
cided in 1853. No doubt in that case the rule previ- 
ously laid down in the common-law courts was not 
followed by the Master of the Rolls, but none of the 
common-law authorities were cited, and, moreover, in 
the previous year, Tambisco v. Pacifico was decided, 
which was directly contrary; besides which, in the 
same year (1853) there was a decision to the contrary 
in Chancery (Cambottie v. Inngate, 1 W. R. 533), where 
Wood, V. C., called attention to the common-law au- 
thorities, and pointed out that they had not been 
referred to before the Master of the Rolls, and said 
that for that reason he did not feel bound to follow 
the decision in Ainslie vy. Sims. He says: “ By the 
comity of nations a foreigner, while in this country, 
was entitled to the same relief in a court of justice 
asa British subject; on quitting the country the same 
security could be demanded from both of them. In 
Willis v. Garbutt, 1 Y. & J. 511, Alexander, C. B., 
said, ‘no one can have security for costs until his 
opponent has quitted the country.’”’ But it is said 
that, although Wood, V.C., took that view in 1853, 
he took a different view in 1858 in Swanzy v. Swaney, 
4K. & J. 237. I have seen the report of that case and 
it seems to me that the Vice-Chancellor did not 
withdraw from the view he took in 1853, nor did he 
express any opinion to the effect that the decision in 
Ainslie v. Sims was right. It seems to me that Swanzy 
v. Swanzy was decided upon a totally different princi- 
ple from that suggested on behalf of the defendants in 
the present case; that is, that when a plaintiff, whether 
a foreigner or an Englishman, who is temporarily 
resident in this country, in order to mislead the de- 
fendant, either conceals his address, or gives a false 
address, or lives at his residence under a false name, 
under such circumstances the conduct of the plaintiff 
is in the nature of a fraud on the court, and therefore 
he will be ordered to give security for costs. In Fraser 
v. Palmer, 3 Y. & C. Ex. 280, Alderson, B., said: “If 
a plaintiff gives the right description of his place of 
abode when he files his bill, his circulating about 
afterward is immaterial unless he goes abroad. He is 
still open to the process of the court. It is a differ- 
ent thing if he makes a false statement as to his resi- 
dence; he is then guilty of afraud on the court, and 
on that ground is made to give security for costs. It 
cannot be contended that a person is to give that se- 
curity on the mere ground that he is in the habit of 
moving from place to place. The evident meaning of 
Lord Abinger’s dictum in Calvert v. Day is this, that 
it is no excuse for a man to say that he is a hawker 
and peddler in order to give a false description as to his 
place of residence.’’ Therefore that explains the 
meaning of the Vice-Chancellor in Swanzy v. Swanzy, 
and shows that Calvert v. Day, 2 Y. & C. Ex. 217, the 
peddler’s case, is no authority on the present point. So 
stand the authorities, and therefore it seems to me 
that there is no course open to us except to dismiss 
this appeal. We are not called upon to say what, if 
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the matter were res integra, would be the proper rule, 
but only to say whether the court below has acted 
rightly or wrongly in the view which they have taken 
as to what the rule of practice is. But, as I believe 
one member of the court has a strong feeling that the 
present rule is unreasonable, | shall say a few words 
as to my own view of the matter. From one point of 
view, if it is clear that a man will leave the country 
before any execution against him can be satisfied, it 
would appear unreasonable to hold, from the mere 
fact that he is temporarily resident within the juris- 
diction, that he ought not to be called upon to give 
security for costs. It is clear that in the converse case 
no such hard and fast rule exists, for, althougl gen- 
erally a plaintiff resident out of the jurisdiction can 
be called upon to give security for costs, yet it has 
been held that when he is only temporarily out of 
the jurisdiction, and his permanent residence is within 
the jurisdiction, and there is every probability of his 
returning, the court will not compel him to give secu- 
rity. Again, if a plaintiff, who is permanently resident 
out of the jurisdiction, but has property within the 
jurisdiction which can be made subject to the process 
of the court, in such a case, the reason of the rule 
being withdrawn, the rule gives way, and the court 
will not order security to be given. It might fairly be 
said that the converse ought to hold good, and that 
where the court sees every probability of the plaintiff 
going out of the jurisdiction, if he should fail in his 
action, before the process of the court could be execu- 
ted against him, this should be considered good 
ground for ordering security for costs; on the other 
hand, however, it is neither convenient nor proper to 
extend the cases in which plaintiffs are compelled to 
give security for costs. Although I can see some 
strong reasons why a change in the rule might be 
beneficial, I do not wish to be understood as giving an 
opinion in favor of a change. 


BaGGALLAY, L. J. The authorities both at common 
law and in the Chancery courts have been so fully ex- 
plained by Thesiger, L. J., that I only wish to make a 
few observations with reference to the case of Swanzy 
v. Swanzy. In all proceedings in chancery it was 
always necessary for the plaintiff or petitioner to state 
his residence accurately and fully, and, as a general 
principle, independently of whether the plaintiff was 
a foreigner or not, or was temporarily or permanently 
resident within the jurisdiction of the court, it was 
sufficient ground for ordering him to give security for 
costs if his residence was not truly and accurately 
stated on the bill when it was filed. In 
Swanzy v. Swanzy the plaintiff had taken lodg- 
ings in one place and had then gone to live 
in another place, in both cases under a name 
which was not really her true name. That clearly 
amounted to a failure to give the description re- 
quired, and that alone was sufficient to cause the 
court to order security for costs to be given, quite ir- 
respective of the question of the plaintiff being a for- 
eigner. I may add, that I think the principle always 
acted on, except in one or two cases, is that laid down 
by Wood, V.C., in Cambottie v. Inngate. 


BRAMWELL, L. J. The question is as to what the 
practice of the court is, and I cannot disagree with 
the judgment of the court, for I think that it is as 
Thesiger, L. J., has laid it down. I must admit that I 
formerly thought it was otherwise, and I wish we 
could alterit. If one looks at what is to be guarded 
against, it is the possibility of the defendant, if he 
should hereafter be successful, losing the fruits of his 
judgment; but, as the practice stands, we do not in- 
quire whether in ull probability the plaintiff or his 
goods will be here after judgment, but whether they 
are here now. I cannot but think that the practice is 
unreasonable, and I regret that it is as it has been 
shown to be. 

Judgment affirmed. 





PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

ACKNOWLEDGMENT—RULES GOVERNING—OMISSIONS 
FROM CERTIFICATE WHEN NOT MATERIAL. — Three 
rules, applicable to the certificate of the acknowledg- 
ment of a deed or mortgage, are deducible from the 
authorities: 1. It is a judicial act, and in the absence 
of fraud or duress, is conclusive of the facts therein 
certified: Jamison v. Jamison, 3 Whart. 457; Hall v. 
Patterson, 1 P. F. Smith, 289; McCandless v. Engle, 
id. 309; Heeter v. Glasgow, 29 id. 79; Miller v. Went- 
worth, 1 Norris, 280; Singer Manufacturing Co. v. 
Rook, 3 id. 442. 2. The certificate may be impeached 
by proof of fraud or duress in the acknowledgment, 
except as against a good faith purchaser without no- 
tice. Schrader v. Decker, 9 Barr, 14; Loudon v. Blythe, 
4 Harris, 532; S. C., 3 Casey, 22; Michener v. Caven- 
der, 2 Wright, 334. 3. A substantial compliance with 
the form of certificate prescribed by the Act of As- 
sembly is sufficient. McIntire v. Ward, 5 Binn. 296; 
Shaller v Brand, 6 id. 438. Accordingly, where the 
acknowledgment of a married woman was properly 
taken the omission of a single word required by 
statute from the certificate, held, not to invalidate the 
certificate. Hornbeck v. Mutual Building, etc., Asso- 
ciation. Opinion by Mercur, J. 


BILL OF LADING—TRANSFER OF TRANSFEROR’S RIGHT 
OF POSSESSION OF GOODS COVERED BY. — Bills of lad- 
ing, properly indorsed, are symbols of the property 
covered by them, serving all the purposes of actual 
possession, and so remain until there is a valid and 
complete delivery of the property to some person enti- 
tled to the possession under the bill of lading. In this 
case cotton was shipped from Galveston for Philadel- 
phia, via New York, and the bills of lading therefor in 
the name of A, properly indorsed, forwarded together 
with drafts on the purchaser for the price of the cot- 
ton, to a bank in Philadelphia for collection, with di- 
rections to hold the bills of lading until payment of the 
drafts (this being in accordance with the terms of the 
sale). The cotton was re-shipped from New York, new 
bills of lading being issued in a new name, and was 
delivered at Philadelphia by the carrier (the original 
bills of lading remaining in possession of the bank) to 
the purchaser in this city, who obtained from B an ad- 
vance of $10,000 thereon. In replevin by the bank 
against B, held, that the delivery was unauthorized, 
and the bank was entitled to recover. The court say: 
**Numerous authorities might be cited in support of 
these views, among which are the following: Dowsv. 
Nat. Exch. Bank of Milwaukee, 1 Otto, 618, in which 
avery able and exhaustive opinion was delivered by 
Mr. Justice Strong; Stollenwerck v. Thatcher, 115 
Mass. 224; Alderman vy. Eastern Railroad, id. 233; 
Meyerstein v. Barber, 2 Law Rep. C. P. 38, 661; Tur- 
ner v. The Trustees, etc., 6 Exch. Rep. 543; Jenkyns 
v. Brown, 14 Q. B. 496; Henry v. Warehouse Co., 
31 P. F. 8S. 76; Benj. on Sales, §§ 381, 382, and note. 
Meyerstein v. Barber, supra, was a case in which ad- 
vances had been made on cotton shipped from Madras 
to London, and bills of lading, delivered to secure the 
lender. It is there said by Chief Justice Erle, ‘‘ If it 
were established that a bill of lading, one of the most 
frequent securities for advances amongst mercantile 
men, becomes exhausted and ceases to be a security 
when the ship has reached her destination, and the 
goods which it represents have been landed and 
warehoused, what a wide door would be opened for 
fraud! It is scarcely possible to exaggerate the evil 
consequences which would be likely to flow from such 
a doctrine. There is no authority for it. In a concur- 
ring opinion it is said, ‘ That there can be no complete 
delivery of the goods under a bill of lading until they 
come into the hands of some person who has a right to 
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the possession under it.’” Heiskell v. Farmers and 
Mechanics’ Bank. May 5, 1879. Opinion per Curiam. 


PARTNERSHIP — LIMITED PARTNERSHIP FAILING TO 
RECORD RENEWAL BECOMES GENERAL.—When a lim- 
ited partnership fails to record, in the manner pre- 
scribed by the Acts of Assembly, an agreement for a 
renewal of the partnership, the liability of the special 
partner becomes general. Guillow v. Peterson. May 
7, 1879. Opinion per Curiam. 


PARTNERSHIP—LIABILITY FOR FRAUD OF COPART - 
NER.—A partnership to whom a trustee, who is also 
a copartner, fraudulently loaned the assets of the trust 
estate, which were lost by the firm in the course of its 
business, is liable to the trust estate for the value of 
the securities so lost, if the partners have knowledge 
that such securities were not the individual property 
of the trustee so loaning them; aliter, if the firm have 
not such knowledge. Citing Marsh v. Keating, 2 Clark 
& Fin. 250; Stone v. Marsh, 6 B. & C. 551. The court 
say that it is not meant to advance the broad vroposi- 
tion that where one abuses his trust and thereby ob- 
tains the means to advance money toa partnership, he 
thereby raises a contract between the partnership and 
the person whose money has been so used. The rule 
is thus laid down in Lindley on Partnership, at p. 327: 
“If a partner, being a trustee, improperly employs 
the money of his cestui que trust in the partnership 
business, or in payment of the partnership debts, this 
alone is not sufficient to entitle the cestui que trust to 
obtain repayment of his money from the firm.” To 
the same point are Ex parte Heaton, Buck. 386; Ex 
parte Apsey, 3 Bro. Ch. C. 266; Jaques v. Marquand, 
6 Cowen, 497. Ib. 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

FRAUD—RELEASE OBTAINED BY—WHEN CONSIDERA- 
TION NEED NOT BE PAID BACK TO RESCIND CONTRACT. 
—The principle that if a party enters into a contract, 
and, in consideration of so doing, receives money or 
merchandise, and afterward seeks to avoid the effect of 
such contract as having been fraudulently obtained, 
he must first give back to the other party the consid- 
eration received, applies to those cases only where that 
which was received, and which must be returned, was 
the consideration of the contract or settlement which 
the receiver intended to make and understood that he 
was making, and which he seeks to avoid by reason of 
fraudulent practices of the other party which led him 
to agree to its terms. It does not apply to cases where 
a party holds out that he gives the consideration for 
one thing, and by fraud obtains an agreement that it 
was given for another thing. Accordingly where plain- 
tiff, who was old, poor and illiterate, had been injured 
by the negligence of defendant, a railroad company, 
and while enfeebled in mind and body by the injury, 
signed a release of cause of action for such injury, un- 
der the belief that he was signing a release for only a 
year, held, that if plaintiff was induced to sign by the 
fraudulent representations of defendant, he need not 
repay the consideration before he could maintain an 
action for the injury. Mullen v. Old Colony Railroad. 
Opinion by Soule, J. 


NEGOTIABLE INSTRUMENT — PARTNERSHIP NOTE — 
NEGOTIATION OF NOTE BY ONE FIRM IN FRAUD OF AN- 
OTHER HAVING A COMMON MEMBER—NOTICE.— L. was 
a member of the firm of P. & Co. and also of the firm 
of 8. & Sons. He made his own promissory note to 
the order of P. & Co. He also indorsed it in the name 
of S.& Sons. D.,a member of the firm of P. & Co., 
and known to plaintiff to be such, procured from plain- 
tiff the discount of the note, indorsing it in the name 
of P.& Co. The negotiation of the note and the in- 











dorsement was in fraud of 8S. & Sons, who had no ben- 
efit from the proceeds. The firm of S. & Sons never 
made or indorsed for discount any negotiable paper, 
and plaintiff had never discounted any of their paper. 
L. had been deprived by that firm of the right to sign 
checks on the bank where they kept their funds and 
the bank had been notified of that fact, but plaintiff 
had no notice of that fact and had no knowledge, 
ground or suspicion that the note was not discounted 
for the benefit of S. & Sons, except such as might be 
inferred from the note itself or from the facts above 
stated asin its knowledge. Held, that by the fact that L. 
was a member of each firm he was not deprived of au- 
thority to sign a note in the name of both, and the 
firms were not by such fact prevented from deal- 
ing with each other, nor did the fact that the note 
was discounted for a member of the firm of P. & Co. 
require S. & Sons to be treated as accommodation in- 
dorsers. Plaintiff was entitled to the presumptions in 
favor of innocent purchasers. Freeman’s Nat. Bank 
v. Savery. Opinion by Colt, J. 


TRADE-MARK — WHAT IS NOT INFRINGEMENT OF — 
PARTS OF STOVES.—Defendant manufactured and sold 
parts of stoves suitable to replace worn out parts of 
stoves made by plaintiff. Defendant advertised and 
sent into market these parts as being suited to plain- 
tiffs stoves and under the name of such stoves, and 
they contained certain letters and numbers borne on 
similar parts made by plaintiff, which parts were used 
to cast from, but defendant represented such parts of 
his own manufacture. Held, that he did not thereby 
violate plaintiff's trade-mark. Magee Furnace Co. v. 
Le Barron. Opinion by Soule, J. 





IOWA SUPREME COURT ABSTRACT. 
JUNE TERM, 1879. 


CARRIER—WHAT CONSTITUTES DELIVERY DESTROY- 
ING LIEN.—A railroad company entered into a con- 
tract with the defendant, by which they agreed to 
transport for it certain lumber from Stillwater and 
Minneapolis, Minnesota, to Sioux City, Iowa, and to 
unload it at the latter place. The lumber was un- 
loaded and deposited upon the public levee in Sioux 
City, anda part of it was removed by defendant. Held, 
that the railroad company lost its lien for transporta- 
tion. Reineman v. Covington, etc., R. R. Co. Opinion 
by Adams, J. 


JURISDICTION—STATE COURTS HAVE NOT, OF ACTION 
TO SET ASIDE JUDGMENT IN FRAUD OF BANKRUPT 
LAW.—An action to set aside a judgment as invalid 
because in fraud of the bankrupt law is not within the 
jurisdiction of a State court. The Federal Revised 
Statutes confer exclusive jurisdiction on the Federal 
courts. It is said in Claflin v. Houseman, 93 U. 8. 130, 
that the *“‘ Revised Statutes, whether inadvertently or 
not, have made the jurisdiction of the United States 
courts exclusive in all matters and proceedings in 
bankruptcy. § 711. Whether this regulation will 
or will not affect the cognizance of plenary actions 
and suits it is not necessary now to determine. In 
Frost v. Hotchkiss, 14 N. B. R. 443, Barnard, J., an- 
nouncing the opinion of the Supreme Court of New 
York, in an action by an assignee in bankruptcy to re- 
cover property alleged to have been conveyed by the 
bankrupt in fraud of creditors, says: ‘I think the 
Revised Statutes of the United States take away the 
jurisdiction of the State court in this action, although 
passed after the action was commenced.’” Hecht v. 
Springstead. Opinion by Day, J. 


REAL ESTATE—ADVERSE POSSESSION — OCCUPATION 
OF PART OF A LOT, OCCUPATION OF ALL. — Where a 
tract of land partly covered by timber was conveyed 
to plaintiff, one who took possession of the part not 
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timbered, held, that it isa well-settled rule, that the 
actual possession of a part of land is legal possession 
of the whole tract covered by the title under which 
the actual possession is taken. 2 Washburn’s Real 
Prop. 36, 497; Anderson v. Darley, Nott & McC. 369; 
Eifort v. Read, id. 374; Bailey v. Carlton, 12 N. H. 9; 
Little v. Maguire, 2 Me. 176; Cluggage v. Duncan, 1 
Serg. & R. 111; Williams v. Miller, 7 Ind. 186; Berry- 
man V. Kelly, 13 id. 267; Langworthy v. Myers, 4 Iowa, 
18. Plaintiff must be regarded as having been in pos- 
session of all the land under his deed, and this posses- 
sion imparted notice to the world of his title. Nolan 
v. Grant. Opinion by Beck, C. J. 


REAL ESTATE—ADVERSE POSSESSION BY CO-TENANT. 
—The seizin and possession of one tenant in common 
of real estate, is seizin and possession for the use of 
the others, and under such seizin and possession, how- 
ever long continued, no title based upon adverse 
possession can be acquired. Burns v. Byrne et al., 45 
lowa, 285; Campbell v. Campbell, 13 N. H. 488. But 
the conveyance of the land by one tenant as his own, 
and the possession taken by his grantor under such 
conveyance, evinces a claim of exclusive right and 
title, and a denial of the right of the other tenant. 
This amounts to an actual ouster and disseizin of the 
co-tenant. Kinney v. Slattery. Opinion by Roth- 
rock, J. 

——__~>-__—_— 


INSURANCE LAW. 

FIRE POLICY — CONDITION AVOIDING IN CASE OF 
MOKTGAGE— VOID MORTGAGE.—By the terms of a fire 
policy the same was to become void if the insured 
premises should be mortgaged. A mortgage was exe- 
cuted by the owner which was invalid under the stat- 
ute for the reason that the premises were a homestead 
and the wife did not join in execution. Held, that the 
policy was not avoided. The court remark; ‘The 
policy has reference to a valid incumbrance; a void 
mortgage is noincumbrance at all. Conditions in a 
policy, rendering it void in case of subsequent insur- 
ance without consent, have frequently been held not 
to be avoided, unless such subsequent insurance was 
valid and enforceable. The principle here is the same. 
What the parties mayjhave supposed would be wholly 
immaterial. A valid incumbrance would render void 
the policy, irrespective of what opinion the assured 
might entertain in reference thereto. The legality or 
illegality of the incumbrance, and not the intention of 
the assured must govern. Sutherland vy. Old Domin- 
ion Ins. Co., Sup. Ct. of Va.; Hubbard vy. Hartford F. 
Ins. Co., 11 Am. Rep. 125; Thomas v. Builders’ Fire Ins. 
Co., 20 Am. 317; Knight v. Eureka Ins. Co., id. 778; 
Lindley v. Union Ins. Co., id. 701. Minnesota Sup. Ct. 
Watertown Fire Ins. Co. v. Grover & Baker S. M. Co. 
Opinion by Marston, J. 


FIRE POLICY—CONSTRUCTION OF WARRANTY—WHAT 
DOES NOT AVOID POLICY.—An application for insur- 
ance against fire, on a printed form furnished by the 
company, contained over a hundred interrogatories, 
with answers thereto, anda statement that the appli- 
cant covenants and agrees with the company “that 
the foregoing is a just, full and true exposition of all 
the facts and circumstances in regard to the condition, 
situation, value and risk of the property to be insured, 
so far as the same are known to the applicant and are 
material to the risk; and the same is hereby made a 
condition of the insurance and a warranty on the part 
of the assured.’’ The policy provides that the appli- 
cation ‘shall be considered a part of this policy. and 
a warranty by the assured.’’ Held, (1) that the stipu- 
lation in the policy that the application shall be con- 
sidered a warranty by the assured must be construed 
to mean such a warranty as is stipulated in the appli- 





cation itself. (2) That the clause, ‘‘so far as the same 
are known to the applicant,” etc., is not an additional 
stipulation that the assured has stated all facts known 
to him material to the risk, though not called for 
in the interrogatories; but it qualifies the preced- 
ing clause, changing it from an absolute covenant that 
all the answers are true, toa covenant that they are 
true ‘‘so far as known,” etc. (3) That in an action 
upon the policy, therefore, it cannot be held void 
merely because the application contains some false 
statements of fact, but it must be shown that these 
were known by the assured to be false, and were ma- 
terial to the risk. And as to a promissory or continu- 
ing undertaking, true when made, but afterward 
departed from, it must appear that the change in- 
creased the risk, and was thus material. Wisconsin 
Sup. Ct., May 24, 1879. Redman v. Hartford Fire Ins. 
Co. Opinion by Lyon, J. 


LIFE POLICY—DECLARATION OF FUTURE INTENTION 
NOT WARRANTY.—An application for a life policy con- 
tained this: The applicant ‘‘ further declares, that he 
is not now afflicted with any disease or disorder, and 
that he does not now, nor will he, practice any perni- 
cious habit that obviously tends to the shortening of 
life.’ It also contained this: “If any of the state- 
ments or declarations made in the application for this 
policy, upon the faith of which this policy is issued, 
shall be found in any respect untrue, then and in 
every such case, this policy shall be null and void.’’ At 
the time of the application the applicant was of cor- 
rect habits, but he subsequently became intemperate 
and died of delirium tremens. It was held that the 
policy was not thereby avoided, the court remarking, 
‘**It is unnecessary to discuss the question as to whether 
the declarations of the insured as to existing facts in 
his application constitute a warranty. The authori- 
ites are by no means uniform on this point. Our own 
recent case of the Washington Life Ins. Co. v. Shaible, 
1 W. Not. Cas. 369, holds that they do not constitute 
such warranty. Where, however, the policy has been 
issued upon the faith of such representations, and they 
are false in point of fact, the better opinion seems to 
be that the policy is avoided. And this is so even 
where the false statement is as to a matter not mate- 
rial to the risk. Jeffries v. The Life Ins. Co., 22 Wall. 
47. In such case the agreement is that if the state- 
ments are false there is no insurance; no policy is made 
by the company, and no policy is accepted by the in- 
sured. In the case in hand the policy attached. There 
was nothing to avoid it ab initio.’’ ‘In the absence of 
any clause in the policy avoiding it in case the assured 
should practice any such habit, and of any covenant 
or warranty on his part that he would not do so, we do 
not think his mere declaration to that effect in the ap- 
plication sufficient to avoid the policy.”” Pennsylvania 
Sup. Ct., May 7, 1879. Knecht v. Mutual Life Ins. Co. 
of New York. Opinion per Curiam. W. Not. Cas. 
iisennioraiee 

FINANCIAL LAW. 

INDORSEMENT — WHEN JOINT AND WHEN SEVERAL— 
WAIVER OF PROTEST.—Indorsements by two or more 
persons may be joint, as where partnership or other- 
wise joint payees are the indorsers; and perhaps two 
or more persons not joint payees might qualify their 
indorsement so as to make their liability joint; but in 
other cases, where there are two indorsements in suc- 
cession, they are several, and the rights and liabilities 
of the two indorsers are as defined in Linn v. Horton, 
17 Wis. 152. Where a note, on ora short time before 
the day of its maturity, is presented to an indorser, 
and the latter then promises that if the note is suffered 
to run he will pay it whenever payment is called for, 
an omission of protest and notice caused by such prom- 
ise will not discharge the indorser. Wisconsin Sup. 
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Ct., April 22, 1879. Hale v. Danforth. Opinion by 
Orton, J. 


NATIONAL BANK—NOT LIABLE FOR ACTS DONE BY 
PRESIDENT IN ITS NAME AS A BROKER.—Plaintiff be- 
low, Hoch, paid to the president of a national bank 
$1,000, taking this receipt from him: ‘ Received of Mr. 
William Hoch one thousand dollars, to be invested in 
bonds of the city of Allentown, bearing seven per 
cent interest. Interest on the said deposit to be al- 
lowed from this date, and to be accounted for on de- 
mand. W.H. Blumer, Pres’t 1st Nat. Bank.” Fail- 
ing to obtain all the bonds or the money, Hoch brought 
suit for the balance against the bank, the Supreme 
Court held that the bank was not liable, saying: “* It is 
well-recognized law that a national bank is not, by its 
charter, authorized to act as a broker or agent in the 
purchase of bonds and stocks. Neither its specified 
powers given by statute, nor its incidental powers nec- 
essary to carry on the business of banking, extend to 
the transaction of such business. First National Bank 
of Charlotte v. Exchange Bank, 2 Otto, 122; Fowler 
v. Scully, 22 P. F. Smith, 462. When the paper on its 
face shows the transaction not to be within the usual 
course of business of the bank, it is not binding on the 
bank, although signed by the president thereof as such 
officer. He is the executive agent of the board of di- 
rectors, within the ordinary business of the bank, but 
cannot bind it by contract outside thereof without 
special authority.”” Pennsylvania Sup. Ct., May 9, 1879. 
First Nat. Bank, Allentown v. Hoch. Opinion per Cu- 
riam (W. Not. Cas.). . 


Usury — DEFENSE OF, PERSONAL TO DEBTOR.— The 
defense of usury is personal to the debtor, his privies 
in blood or estate, or privies to the contract (Bensley 
v. Homier, 42 Wis. 631); and it cannot be set up bya 
second mortgagee, to an action to foreclose a prior 
mortgage. So held where the alleged usurious con- 
tract was made under chapter 160 of 1859. Wisconsin 
Sup. Ct., May 22, 1879. Ready v. Kobke. Opinion by 
Ryan, J. 

> —_ —_ - 


CRIMINAL LAW. 


CONSTITUTIONAL LAW — CRUEL AND UNUSUAL PUN- 
ISHMENT — TWO YEARS’ IMPRISONMENT FOR ASSAULT 
AND BATTERY NOT.—Where it appeared that a hus- 
band beat his wife in great excess, without excuse or 
provocation, and to such a degree of cruelty as to in- 
dicate malice toward her, it was held that a sentence 
of imprisonment for two years in the county jail on 
his conviction for the assault and battery was not in 
violation of the constitutional provision forbidding 
cruel and unusual punishments. The court remarks 
that it was intimated in Miller’s case, 75 N. C. 73, and 
since then, decided in Driver’s case, 78 id. 423, that an 
imprisonment for five years was excessive and in vio- 
lation of the Constitution for any misdemeanor at 
common law. In the latter case the court, in speaking 
of the limit to the power of the judge to punish, say— 
** what the precise limit is, cannot be prescribed. The 
Constitution does not fix it, precedents do not fix it, 
and we cannot fix it, and it ought not to be fixed. It 
ought to be left to the judge who inflicts it under the 
circumstances of each case, and it ought not to be in- 
terfered with except when the abuse is palpable.’’ The 
case of the defendant is an unusual one in its features, 
and it called for a punishment unusual in its kind and 
duration. North Carolina Sup. Ct., January Term, 
1879. State v. Pettie. Opinion by Dillard, J. 


MURDER — INTOXICATION AND INSANITY.— Where 
one commits a homicide, the fact that he was in a 
drunken state does not of itself render the act any less 
criminal, nor is it available as an excuse. If, notwith- 
standing his intoxication, he were conscious that the 
act was wrong, he was a responsible agent and aliswer- 





able for all the consequences. A charge that the jury 
were at liberty to take the fact of intoxication as acir- 
cumstance to show that the act of killing was not de- 
liberate and premeditated, held, right, and suggesting 
to the jury the full extent of the effect that might le- 
gitimately be given to it. People v. Rogers, 18 N. Y. 
9; People v. Beloncia, 21 Cal. 544. And a charge * that 
settled insanity, produced by intoxication, affects the 
responsibility in the same way as insanity produced by 
any other cause. But insanity immediately produced by 
intoxication does not destroy responsibility where the 
patient, when sane and responsible, made himself vol- 
untarily intoxicated,” held, correct. Nebraska Sup. 
Ct. Schlenker v. State of Nebraska. Opinion by 
Lake, J. 


TRIAL— SENTENCE TO SUCCESSIVE TERMS — FAILURE 
TO DESIGNATE TERMS DOES NOT INVALIDATE SEN- 
TENCE.—The Iowa statute provides that “if the de- 
fendant is convicted of two or more offenses before 
judgment on either, the punishment of which is, or 
may be, imprisonment, the judgment may be so ren- 
dered that the imprisonment upon any one shall com- 
mence at the expiration of the imprisonment upon 
any of the other offenses.’’ Two indictments were 
found against M. He pleaded guilty upon both and 
was sentenced upon each to one year’s imprisonment, 
both sentences being pronounced upon the same day, 
and judgments entered. It was not expressly provided 
in either judgment as to which term of imprisonment 
should commence first, nor that one term should com- 
mence at the expiration of the other. But the mitti- 
mus in the case in which judgment was last rendered 
provided that the term of imprisonment in that case 
should commence at the expiration of the term of im- 
prisonment in the first. The first term having ex- 
pired, M. applied for release by habeas corpus. Held, 
that the failure of the court to make any specific pro- 
vision in regard to the order of the terms would not 
affect the validity of the judgment. Iowa Sup. Ct., 
June 5, 1879. Misir v. McMillan, Opinion by Adams, J. 
>————- 

ASSAULTS ON THE POLICE IN THE EXECU- 

TION OF THEIR DUTY. 

HERE is a subject to which attention is constantly 
called, by convictions and sentences at the assizes, 
and other criminal courts, and which was lately illus- 
trated by a judicial decision in the Queen’s Bench, and 
appears to require greater consideration than it has 
hitherto received; we mean the offense of assaulting 
or obstructing the police in the execution of their duty. 
This, as is well known, is an offense visited with some 
severity, upon the principle that it is necessary to 
uphold and protect the police in the execution of 
their duty. Thus, at a recent assizes at Maidstone, a 
man was sentenced to twelve months’ imprisonment 
with hard labor, for kicking a policeman; and, at the 
late assizes at Durham, Lord Justice Bramwell sen- 
tenced three men, who had knocked a policeman about, 
to ten years’ penal servitude, observing that it was 
‘necessary, in the interests of society, that policemen 
should be protected; and that due retribution should 
fall upon those who maltreated them.” There is no 
doubt of this; but there is another view of the subject 
which is equally if not still more important — that the 
people should be protected from the abuse of poweron 
the part of the police, who are, for the most part, ig- 
norant men, often of violent passions, placed in a 
position of great power, and often tempted or disposed 
to abuse it. The peculiar danger arising from their 
position is this: that they are in a position of appa- 
rent authority, and that, if they abuse their power 
and are resisted, they are at once the accusers and the 
witnesses. They can convict the accused on their own 
testimony, aud wreak'a terrible revenge for any resist- 
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‘ance they may encounter. Hence the law, while pro- 


viding peculiarly severe penalties for the offense of as- 
saulting or obstructing them in the execution of their 
duty, imposes, in the very definition of the offense, a 
condition, that they, at the time of the assault or ob- 
struction, are engaged “in the execution of their 
duty.” This, it is obvious, requires careful considera- 
tion; yet it is too often very carelessly passed over, in 
many classes of cases in which it appears clear that the 
first act of force or violence emanated from the police- 
man, and he has attempted to take the man, or has 
pushed him, or the like. It isin all such cases to be 
considered whether the policeman, whether by com- 
mon law or by statute, had any power to touch the 
party, either by pushing him or taking him into cus- 
tody. For, if not, then the man would have a right to 
resist him and defend himself from assault; and if 
death ensued in the struggle the man, if he killed the 
policeman, would not be guilty of murder, and per- 
haps not even of manslaughter; and if the policeman 
killed the man he would be guilty of murder. No 
part of the law, perhaps, is of greater importance than 
this; for the very reason that it relates to scuffles, 
which may lead to violence that may cause homicide. 
If a policeman, without a warrant, endeavors to arrest 
aman fora mere misdemeanor not committed in his 
presence, the man may resist, even to death; and, un- 
less he uses cruelly and unnecessarily a deadly weapon 
or deadly violence, even if he kill the policeman, he will 
not be guilty of murder, and may be legally justifiable. 
That was laid down by Lord Coke in the case of the 
pursuivant killed by the man whom he illegally sought 
to arrest; and many cases in our own times have illus- 
trated the doctrine. Lord Campbell held a man not 
criminally liable for violence in resisting a policeman 
who, without lawful authority, tried to take his gun 
from him. Regina vy. Archer, ‘‘ Foster & Finlaison’s 
Rep.” 361. A constable has no right to arrest a disor- 
derly person unless he is committing, or is on the point 
of committing, a breach of the peace; and, if he ate 
tempt it, he may be resisted. Re Lockley,4 F. & F. 
155; Re Spencer, 3 id. 857. And, if the constable is 
killed in resisting him, it is not even manslaughter, 
unless there is some excess. Id. Some years ago,a 
man was tried at Hertford, before Mr. Justice Han- 
nen, for the murder of a policeman who had, without 
having a warrant with him (though a warrant had been 
issued), tried to arrest him for some misdemeanor, and 
whom the man had killed by striking him with the 
butt of his gun. The man was convicted only of man- 
slaughter, on the ground of supposed excess; though, 
as it did not appear that he struck more than one blow, 
it is very questionable whether the conviction was 
right; but the point was not raised and reserved, as it 
ought to have been. These cases show the importance 
of this head of the law, and a decision of the Queen’s 
Bench, during the late sittings, illustrates the principle 
on which it depends. There, a policeman had at- 
tempted, without warrant, to arrest aman for a misde- 
meanor not committed in his presence; the man re- 
sisted, and struck him, and had been convicted sum- 
marily by the magistrate of ‘‘ assaulting the policeman 
in the execution of his duty.’’ The court set aside the 
conviction on the ground that the act of the policeman 
was illegal, and that, therefure, he was not, at the time 
of the assault, ‘‘ in the execution of his duty.” Leslie 
v. Punshon, Q. B., Trinity Sittings. Thus it is clear 
that, where the policeman attempts to arrest, unless 
he is legally justified in arresting, resistance to him, to 
any extent necessary, will be lawful and justifiable, 
and so cannot form the subject of a criminal charge. 
On the same principle, it is manifest that, if the po- 
liceman, having no power to arrest, offer any force or 
violence to the person, as by pushing, this will justify 
resistance, or so far excuse it that he will not be justi- 
fied in arresting the party for the resistance; and, if he 





attempts to arrest, the man may resist apprehension, 
and the policeman, if assaulted, will not be *‘ assaulted 
in the execution of his duty,” but, on the contrary, 
will be guilty of illegal violence while being lawfully 
resisted. This is the class of cases of most common 
occurrence, and in which misapprehension of the law 
by the police, and by the magistrates, leads to great 
illegalities on the part of the police, which provokes 
violence in resistance, and sometimes leads to fatal 
consequences. The police have a notion, for instance, 
that if any one is drunk, or is making a little noise, 
the person may be at once arrested and dragged to 
prison; and daily persons are thus treated, and, if they 
resist, are charged with assaulting the police in the 
execution of their duty, and probably convicted sum- 
marily or on a trial, and visited with severe punish- 
ment. Possibly this misapprehension of the law may 
have arisen from some stringent enactments, in rather 
loose language, in the Metropolitan Police Act in Lon- 
don, and possibly in some other local acts, in exten- 
sion of the common law. There is an enactment, for 
instance, as to being ‘“‘drunk and disorderly,’’ and 
there may be one as to “‘creating disturbance;” and 
the knowledge that the police act in such cases in the 
metropolis may have given rise to an erroneous notion 
that they may do so everywhere. But it is obvious 
that these are extraordinary enactments, deemed nec- 
essary for the preservation of peace and order in pop- 
ulous cities; and, being in extension of the common 
law, and in derogation of personal liberty, they are to 
be construed strictly; and merely being drunk is not, 
by the statute, sufficient to justify interference — the 
words being “drunk and disorderly,’’ which must 
mean disorderly, not only in the sense of being drunk, 
but of causing annoyance to others. So as to the 
words ‘‘creating a disturbance,’”’ it must mean a dis- 
turbance tending to a breach of the peace. Yet mag- 
istrates constantly allow a very loose and arbitrary 
application of these statutory powers of the police; 
and, some years ago, this misapprehension of the law 
was painfully illustrated. The managing clerk to a 
large city house, going home one night after dining 
out, stopped to have a little badinage with a servant 
girl. A policeman — jealous, perhaps, of what looked 
like poaching on his manor— roughly told him to go 
on. The gentleman refused; the policeman pushed 
and hustled him, no doubt to provoke him; the gen- 
tleman resisted; a scuffle ensued, in which the gentle- 
man struck a light blow; upon which the policeman 
arrested him for assaulting him in the execution of his 
duty; and, supporting the charge by his own testi- 
mony, the magistrate convicted the accused gentle- 
man, and sent him to prison fora month. A body of 
gentlemen who knew the unfortunate party — inclua- 
ing a barrister of eminence — waited on the magistrate 
to entreat him to reconsider his sentence; but in vain, 
and the sentence was suffered. It is manifest that the 
magistrate, misled by the dangerous looseness in some 
enactment in the Police Act, mistook the law, and too 
easily assumed that the policeman was justified in 
using force to compel a person to move on who was 
simply having a conversation. It is obvious that 
the accused ought to have been discharged, and 
the policeman punished and dismissed from the 
force. Under no sound construction, even of any 
enactment in the Police Act, could a policeman 
be justified in assaulting a person engaged in a 
quiet conversation. But, supposing for a moment 
that any such monstrous consequence could follow 
from any enactment in the Police Act, at all events 
such cannot be the law in the country at common 
law. Yet cases constantly occur which show that 
similar notions prevail in the country, where the 
common law applies. In the case mentioned as 0oo- 
curring at the autumu assizes at Maidstone, the man 
was simply drunk on a country road, and uot at all dis- 
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orderly; the policeman wanted to force him in the di- 
rection contrary to his residence; the man naturally 
wanted to go home; he resisted, the policeman used 
violence to force him to go or to take him into cus- 
tody, and ascuffle ensued, in which the man kicked 
the policeman, and was convicted of assaulting him in 
the execution of his duty, and sentenced toa year’s 
imprisonment with hard labor. It should be stated 
that the man was not defended by counsel, and did 
not succeed in making the judge understand his case. 
But cases occur which show that even the judges— 
prior to the late decision in the Queen’s Bench, and 
even since that decision, not knowing of it—have been 
rather loose in their notions of what at common law 
will justify a policeman in using force to a person on 
the highway. A case occurred at the last assizes at 
Lewes, before Mr. Justice Grove, which will illustrate 
the question. A young man sued a policeman for as- 
sault; and proved by several witnesses — more than 
one of them independent—that he was merely talking 
with one or two companions at the corner of a street, 
when the policeman suddenly came over and told him 
to go on; and, on his refusing, seized him violently and 
pushed him across the street, and knocked him down, 
and then took him into custody, and dragged him 
through the streets to the police station, and lodged 
him in a cell, where he was imprisoned all Saturday 
night, and all Sunday and Sunday night until Monday 
morning, when he was discharged by the magistrates. 
The constable denied knocking the man down, but ad- 
mitted pushing him across the road and taking him 
into custody; and, although he alleged that the man 
struck him, this he admitted was after he had seized 
him and pusbed him; and all he could allege in justifi- 
cation was that the man was ‘‘ making a disturbance,’’ 
of which, however, he could give no other definite 
description than that he was talking loudly with 
two of his friends. Thus, therefore, the ques- 
tion came to this, whether, if a man be talking 
loudly to a friend, at a corner of a street, and 
refuses to leave off when desired to do so, a police- 
man may seize him, push or drag him along, and, 
if he resists, then drag him off to a police station and 
place him ina cell for aday ora night until he can be 
brought before a magistrate on such an utter absence 
of any legal charge as to be at once discharged. For 
there is not—as the magistrate’s clerk no doubt told 
them — any such offense known to the common law as 
merely “making a disturbance by talking loudly.’’ In 
Fielding’s ‘“‘ Treatise of the Office of Constable’’— 
which is carefully founded on the authority of Coke 
and Hale —it is laid down that, ‘except for treuson 
or felony, a constable without warrant can only arrest 
for an ‘affray;’ and that there can be no affray with- 
out an actual breach of the peace, as weapons drawn, 
blows struck or attempted, etc. Words will not make 
an affray; yet if there be words of menace to beat or 
hurt any one, then may the constable arrest the 
offender, and carry him before a justice of the peace.”’ 
And the power to interfere in mere cases of disturb- 
ance, disorderly drinking, etc., is said to be confined 
to cases of such disturbance in a house. No doubt the 
magistrates’ clerk was aware of this, and so advised 
them; and so they discharged the man. But, if he 
had committed no offense, then he was entitled to 
make a counter-charge against the constable of as- 
sault; and he made such charge in the action. The 
learned judge also very properly inquired whether 
there was any Police Act in force in Brighton that 
could give peculiar powers to the police beyond the 
common law; and was told that there wasnone. He 
appears, however, to have been under the impression 
that mere noise, without any idea of a breach of the 
Peace, or any approach to a quarrel or affray — mere 
noisy talking of friends — might amount to a breach 
of the peace, justifying the exercise of force by a con- 





stable to disperse the persons talking; and he left the 
question to the jury whether there was such a noise. 
But this was quite contrary to the authorities, the ef- 
fect of which is that there must be a quarrel and an 
affray, and menace of blows such as would be an ac- 
tual breach of the peace, to justify the interference of 
a constable. The jury, however, were slow to accept 
the definition of the law thus presented to them, or, at 
all events, to apply it and act upon it; and they delib- 
erated a long time. The man, however, appeared to 
have been more than once turned out of public houses, 
and so was not a good plaintiff; and, on the other 
hand, a retired police officer gave it as his opinion 
that, in such a case as was described, the policeman 
would be justified in interfering; and so, at last, they 
found for the defendant. But the police officer’s idea 
of the law is, of course, no authority; and the direc- 
tion of the learned judge is not reconcilable with the 
best authorities as to the power of a constable at com- 
mon law. In a case tried, last week, at Leicester, 
where a man sued a sergeant of police for assault where 
there was a “Guy Faux” disturbance, in which —as 
the police said— the plaintiff had taken part, and they 
had arrested him, and, on resistance, had struck him, 
but he had been fined by the magistrates on their tes- 
timony, the plaintiff, nevertheless, recovered a ver- 
dict. Mason v. Roberts, Leicester Summer Assizes. 
Yet, in that case there certainly was a ‘‘ disturbance”’ 
and an ‘“obstruction’’— gathering a crowd, rolling 
tar barrels about, etc.,—which would justify the police 
in interfering, and if they were assaulted, then in ar- 
resting an assailant; and, therefore, the verdict must 
have gone on the ground of excess. But where there 
is mere noise of two or three friends loudly talking or 
singing, there can be no pretense for the police inter- 
fering, and a mere push would be excess because no use 
of force at all would be justified; and probably, in the 
case at Lewes, the plaintiff, but for his antecedents, 
would have recovered a verdict, even on the issue pre- 
sented to them by the judge. The direction, however, 
was certainly not in accordance with the authorities, 
according to which nothing short of an actual breach 
of the peace by blows struck, or such menaces of vio- 
lence as amount to an affray, will justify a constable in 
the use of force. Nor will any threat of resistance to 
himself, if he, without due cause, threatens the use of 
force, amount to an affray which will justify his arrest 
of a party, for the affray must arise before he threatens 
or offers force; and he cannot, by his own menace of 
illegal violence, provoke an affray to justify an arrest; 
for then it is he himself who creates the breach of the 
peace by the threat of illegal violence. He has, in 
such a case, no right to interfere at all. Mere talking 
or singing does not, at common law, constitute an 
offense or a breach of the peace, and a constable can- 
not arbitrarily make it one by calling it a ‘‘disturb- 
ance.’’ Unless there is an actual breach of the peace, 
oran affray, there is nothing of which the common 
law takes cognizance — nothing which justifies a con- 
stable’s interference; and if he interferes, and the 
parties do not desist, and he then threatens force, they 
may threaten resistance; and, if he uses force, they 
may resist ; and, if he suffers any violence (unless excess- 
ive), it is his own fault; and, if he inflicts violence, 
he is himself civilly or criminally answerable; and, if 
he causes homicide, he is guilty of murder; while, if 
the person he has assaulted causes death (unintention- 
ally, and with no wicked excess), he is not guilty of 
murder, nor even of manslaughter, but it is excusable 
homicide. The fact that death has sometimes been 
caused in these encounters shows the grave importance 
of the subject; and cases are constantly occurring 
which show that many of the police are quite capable 
of gross abuse of their powers, and of justifying their 
violence by false charges against their victims. The 
Court foriCrown Cases has lately had before it a case of 
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this kind, and Mr. Justice Hawkins a few days ago, 
on the Oxford Circuit, inflicted a sentenc6 of just 
severity on two policemen who had conspired together 
to trump up a false charge by means of perjury. These 
instances show that it is necessary to scrutinize very 
carefully charges made by the police of assaulting 
them “in the execution of their duty."-—London Law 
Journal. 

CLAIMS OF EXCLUSIVE RIGHT IN TITLES 

OF BOOKS. 


HE law of copyright and trade-marks has been the 
subject of many legal decisions. Nevertheless, 
questions of more or less novelty arise from time to time, 
as in the recent case of Kelly v. Byles, 40 L. T. Rep. 
(N. 8.) 623, which was heard by Vice-Chanceller Bacon. 
In that case the plaintiff had been in the habit since 
1852 of publishing numerous county and trade directo- 
ries, which he had always called ‘ Post-Office”’ di- 
rectories, and was the registered proprietor, under the 
copyright act, of, amongst others, ‘‘The Post-Office 
Directory of the West Riding of Yorkshire." The 
defendants had, with the assistance of the postmaster 
at Bradford, compiled a directory for that town, which 
they proposed to call the ‘‘ Post-Office Bradford Di- 
rectory.”’ In an action by the plaintiff to restrain the 
intended publication by the defendants of tbeir di- 
rectory with the words *‘ Post-Office ’’ forming part of 
the title, and from in any way representing their di- 
rectory as a “ Post-Office”’ directory, or from doing 
any thing which might induce the public to believe 
that their directory was in any way connected with the 
plaintiff, Vice-Chancellor Bacon had to consider 
whether the taking of a part of the title of a regis- 
tered copyright without fraud and without any cir- 
cumstance from which an animus furandi could be in- 
ferred, was an infringement. For the plaintiff it was 
argued that an injunction will be granted where the 
title is threatened, and even though the title is inno- 
cently appropriated; that there is copyright in the 
name and title-page as well as in the letter-press; that 
apart from any question of copyright, the plaintiff was 
entitled to the exclusive use of the name he had 
adopted ‘by his quasi trade-mark, and that where a 
person had acquired property in a name either in a 
book or as a trade-mark of the goods he sold, the im- 
portant words or peculiar collocation of words could 
not be made use of by any other person in such a way 
as to induce purchasers to believe that the spurious ar- 
ticle they offered for sale was the article manufactured 
by the person who had so acquired a property in the 
name. On the other hand it was urged that, in order 
to establish his right to an injunction, the plaintiff had 
to establish four things: first, that he was the original 
inventor of the name; secondly, that the name is an 
arbitrary or fancy word; thirdly, that his user was ex- 
elusive; and, fourthly, that the defendant colorably 
imitated the name or trade-mark. 

There is a distinction between the case of a news- 
paper and that of a book. The Court of Appeal de- 
cided in Kelly v. Hutton, 19 L. T. Rep. (N. S.) 228, that 
there is nothing analogous to copyright in the name 
of a newspaper, [although the proprietor can prevent 
the adoption of the same name for a similar pub- 
lication, and it is a chattel interest capable of assign- 
ment. 

The argument that there is no copyright ina title 
was urged upon the authority of The Correspondent 
Newspaper Company v. Saunders, 11 Jur. (N. 8.) 540. 
That was a motion for an injunction to restrain the 
publication of a periodical called The Public Corre- 
spondent, and also to restrain the use of the title ‘* Cor- 
respondent”’ without the license of the plaintiffs. 
Vice-Chancellor Wood merely decided that no copy- 
right is acquired under 5 & 6 Vict., ch. 45, by the regis- 





tration of a book before its actual publication. This 
case, like the later d ion in M Uv. Hogg, 16 L. 
T. Rep. (N. 8.) 130, has no direct bearing upon the case 
before Vice-Chancellor Bacon. In the case before Vice- 
Chancellor Wood the question was thus stated: there 
being two persons equally honest, and one of them, 
e. g., the plaintiff, having given notice that he was 
about to produce an article with a certain name, and 
the other, the defendant, contemplating the same 
thing, did the first, by bringing out his article a day 
or two sooner than the other, acquire a right by way of 
trade-mark? The defendants, in perfect good faith, 
and not knowing of the dormant plaintiff company, 
brought out their advertisements, and the plaintiffs 
laid by for eight days and gave no notice tu the de- 
fendants. Under these circumstances the Vice-Chan- 
cellor refused to grant an injunction until further evi- 
dence was forthcoming. But in Weldon v. Dicks, 39 L. 
T. Rep. (N. 8.) 467, the plaintiff was the owner of a 
copyright in a tale called ‘‘ Triumphs and Temper.” 
The defendant had also published a tale under the 
same title. The court decided that the plaintiff's title 
under the statute must prevail, although there was no 
doubt that the defendant had acted in perfect inno- 
cence and in utter ignorance that the plaintiff or any 
other person had ever published any thing under the 
title which the defendant had adopted, and although 
there was no similarity whatever between the contents 
of the two works. Vice-Chancellor Bacon distin- 
guished this case from that of Kelly v. Byles, where 
the title used by the plaintiff was ‘‘ The Post-Office 
Directory of the West Riding of Yorkshire,” whilst 
that adopted by the defendant was ‘‘ Post-Office Brad- 
ford Directory.”’ 

In Metzler v. Wood, 38 L. T. Rep. (N. 8.) 541, the 
plaintiffs were the proprietors and publishers of an 
elementary musical work entitled ‘‘Hemy’s Royal 
Modern Tutor for the Pianoforte. The defendants 
employed Hemy, the editor of the plaintiff's work, to 
re-edit an old pianaforte tutor by Jousse, of which 
they brought out a new edition under the title of 
‘“*Hemy’s New and Revised Edition of Jousse’s Royal 
Standard Pianaforte Tutor,”’ the word ‘‘ Hemy ”’ being 
in much larger type and more conspicuous on the title- 
page than that of Jousse. It was argued that there 
was nothing fraudulent in the use of the name, and 
that it was impossible to confound the two works to- 
gether. Vice-Chancellor Malins, however, came to a 
different conclusion, and this judgment was affirmed 
on appeal. In the opinion of the Court of Appeal the 
question was not whether the plaintiffs had exclusive 
right to the use of Hemy’s name in connection with 
elementary musical publications for learners of the 
pianaforte, nor whether the plaintiffs had any reason- 
able right to the word “‘ Royal”’ in any of such works, 
but the real question was whether the defendants had 
done any thing in order to pass off their werk as the 
work of the plaintiffs. The court held that the title- 
page of the defendants’ work was a fraudulent imita- 
tion of that of the plaintiffs’ work and calculated to de- 
ceive the public, and that the plaintiffs were entitled 
to an injunction. 

The plaintiff in Mack v. Petter, L. R., 14 Eq. 431, was 
the publisher of a work which he claimed to have orig- 
inated. It was called ‘“‘The Birthday Scripture Text 
Book,” and consisted of a printed diary, interleaved 
with a blank space opposite each day, with a text of 
Scripture appended. This was designed as a record of 
the birthdays of friends. After the publication of this 
book the defendants published and sold a work under 
the title of ‘‘The Children’s Birthday Text Book,” 
which was arranged upon precisely the same plan as 
that of the plaintiff's publication, the only difference, 
it was alleged, being in the selection of texts and 
verses. The preface, it was also alleged, was pirated 
from the plaintiff's book, which was so closely imitated 
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as to induce incautious purchasers to believe that the 
two books were the same. For the defendants it was 
argued that there could be no 2opyright in the name 
of the book, and that there was no evidence that by 
the publication of the defendants’ work the public had 
been misled. Lord Romilly, however, granted an in- 
junction. Whilst admitting that the defendants would 
be at liberty to publish a Daily Text Book, and so far to 
adopt the scheme of the plaintiff’s, he pointed out that 
it was the plaintiff's own idea to have a text book asso- 
ciated with a birthday, and so to adapt it to religious 
sentiments. The plaintiff was accordingly held to be 
entitled to a copyright in the use of the title ‘* Birth- 
day Text Book,”’ whatever other words might be asso- 
ciated with it, and the defendants were restrained 
from the publication of their work, or of any work 
with such a title, or in such a form as to binding or 
general appearance, as to be a colorable imitation of 
that of the plaintiff. 

The appellants in Wotherspoon and another v. Currie, 
27 L. T. Rep. (N. 8.) 393, had been for many years 
manufacturers of starch at a small hamlet in Scotland, 
called Glenfield, where there was a stream of water 
said to be particularly suited for use in the manufac- 
ture. Under the name of ‘ Glenfield Starch” their 
goods acquired a great reputation. In 1868 the re- 
spondenf set up starch works at Glenfield, and sold 
starch in packets labelled ‘Currie and Co., starch 
manufacturers, Glenfield.’’ In color these labels resem- 
bled those of the appellants, but it appeared that this 
color was used by most manufacturers. There was 
evidence that respondent’s agent represented his starch 
as “‘Glenfield starch,”’ and that he thereby got an in- 
creased sale for the article. Lord Justice James dis- 
solved an injunction granted by Vice-Chancellor Mal- 
ins restraining the respondent from using the word 
“Glenfield”? on his labels, or from representing his 
starch as Glenfield starch. Hence the present appeal, 
which was successful. Lord Chancellor Hatherley 
having mentioned that the appellants were right in not 
relying on the shape or form of the packets in which 
the respondent’s starch was made up, went on to say: 
‘* There is one remark that I have made on many other 
occasions with regard to the similarity of packets used 
by different manufacturers in a particular trade. For 
instance, packets of needles are often done up in much 
the same way as the packets of starch in this case were, 
viz., in dark blue packets, with a green label.’’ His 
Lordship then referred to a case of that description 
which had previously come before him, when he took 
occasion to remark ‘‘ that where there is so much gen- 
eral similarity it does become more necessary to take 
care that the mark which is to distinguish the article 
shall be really distinguishing, and that when you have 
got all the other combinations, so that persons do not 
look at the shape of the packet or at any other indicia 
than the particular distinguishing mark, those things 
should, by people who wish to deal honestly by each 
other, be kept very distinct.”” Lord Chelmsford was 
satisfied that the evidence brought the case within the 
principle that, where the trade-mark is not actually 
copied, fraud is a necessary element in the considera- 
tion of every question of this kind; the party accused 
of piracy must be proved to have done the act com- 
plained of with the fraudulent design of passing off his 
own goods as those of the party entitled to the exclu- 
sive use of the trade-mark. For the purpose of estab- 
lishing a case of infringement it is necessary to show 
that there has been the use of a mark in all respects 
corresponding with that which another person has ac- 
quired an exclusive right to use, if the resemblance is 
such as not only to show an intention to deceive, but 
also such as to be likely to make unwary purchasers 
suppose that they are purchasing the article sold by 
the party to whom the right to use the trade-mark be- 
longs. Lord Westbury stated the principle upon which 





the jurisdiction is founded to be that of preventing a 
person from fraudulently availing himself of the trade- 
mark of another, which has already obtained curreucy 
and value in the market, by whatever means he may 
devise for the purpose, provided the means are devised 
in order to give him a colorable title to the use of the 
word, and provided it be shown from the manner in 
which he has employed those means that his object 
was from the beginning to invade the property of the 
other. 

Vice-Chancellor Bacon, upon the conclusion of the 
arguments in Kelly v. Byles, admitted that the ques- 
tion raised in that case was a novel one, and suggested 
that the only question he had to decide was whether, 
by doing that which he had announced an intention of 
doing, the defendant would unlawfully injure the 
plaintiff's property, that property being the title and 
appellation of the plaintiff's work. ‘* No case has been 
referred to,’”’ said his Lordship, ‘in which it has been 
suggested that the taking a part of the title of a regis- 
tered copyright work without fraud and without any 
thing from which the animus furandi can be inferred is 
an infringement of the present or of the preceding‘copy- 
right acts.’”’ Another ground of relief remained to be 
considered, namely, the contention that, inasmuch as 
the plaintiff had assumed the title of his directory, it 
had become as much his property as if it were a trade- 
mark; that it was in fact the device or symbol bywhich 
he vended his wares, and that no other person could 
adopt or use it without doing that which was calculated 
to deceive the public, and to induce persons who de- 
sired to become purchasers of the book to be put off 
by having in its stead the defendant’s sold to them. 
This contention was not admitted, and judgment was 
entered for the defendant. 

The case is undoubtedly one in which some new fea- 
tures are introduced. Apparently, however, it is made 
to depend upon the principles illustrated by the propo- 
sitions: 

1. That the defendant had not been wanting in good 
faith. 

2. That the mere taking a part of the title of a reg- 
istered copyright without fraud is not an infringement 
of the copyright acts. 

3. That the rule that a manufacturer who has marked 
upon his wares any device for the purpose of distin- 
guishing them from all others of the same or the like 
kind may restrain others from using the same or a 
similar device applies enly to wares which are so nearly 
identical that the one may be taken for the other, or 
where the resemblance between them is such that it is 
calculated to mislead or impose upon unwary pur- 
chasers.—London Law Times. 

a ooo 


ANNOUNCEMENT. 


HE undersigned has made an arrangement with 

Mr. Irving Browne, of Troy, N. Y., to assume the 

editorship of the American Reports, in place of Mr. 
Isaac Grant Thompson, deceased. 

Mr. Browne has been an actively practicing lawyer 
at Troy for twenty-two years, and has had a large ex- 
perience as a legal writer and editor, having edited 
several successful law books, and had the exclusive 
preparation of several volumes of the American Re- 
ports. He possessed the entire confidence and intimate 
friendship of Mr. Thompson, and unquestionably no 
person living is so familiar with Mr. 'Thompson’s ideas 
and system of reporting as Mr. Browne. 

The volumes of the American Reports prepared by 
Mr. Browne gave satisfaction to Mr. Thompson and to 
the patrons of the series. Mr. Browne has consented 
to devote his time and attention to this work. The 
twenty-eighth volume is in press, and will be issued in 
its ordinary season, on the lst of November. 

The undersigned confidently promises his patrons 
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that the series will be faithfully kept up to the high 
standard which it has attained, and he hopes for a 
continuance of that generous patronage which has 
been bestowed upon it. 
Yours, respectfully, 
JouN D. Parsons, JR. 
ALBANY, September 9, 1879. 
setieladenstlpiaeamcenes= 


NEW BOOKS AND NEW EDITIONS. 


WEBSTER’s GREAT SPEECHES. 
The Great Speeches and Orationsof Daniel Webster, with an 
Essay on Daniel Webster as a Master of English Style. 
By Edwin P. Whipple. Boston: Little, Brown & 
Company, 1879. Pp. Ixiii, 707. 
HIS volume supplies a want long felt. It is the 
first edition, we believe, of these speeches sepa- 
rate from Webster's other works, and at a price within 
every man’s means. The volume is elegantly printed 
in double columns on good paper, and is sold at $3.00. 
There is a fine ne-v portrait of Webster, representing 
him at maturity, and on the title page is a vignette 
representing him in his young manhood. Webster's 
speeches should stand with Burke's and Erskine’s on 
every lawyer’s shelves, and if one reads these he never 
will read any others. The essay in this volume by Mr. 
Whipple is one of his best, and is an excellent estimate 
of Webster’s style, aud deserves to accompany his 
speeches, 


THE CopE oF CiviL PROCEDURE. 

The Code of Civil Procedure of the State of New York, as 
enacted in 1876, and amended in 1877, 1878, and 1879, with 
full Explanatory Notes by Montgomery H. Throop, lately 
one of the Commissioners to revise the Statutes. Con- 
taining references to all the Adjudications upon the 
Code, published to May 1, 1879, together with all the 
Provisions of the former Code of Procedure which 
have not been repealed ; aiso a Table, showing the cor- 
respondence of the Repealed Sections of the latter to 
those of the present Code, and other useful matters. 
Second edition. Albany: Weed, Parsons & Co., 1879. 
Pp. xxi, 834. 

The judges in charging the grand juries generally tell 
them that their oath is a summary of their duties and 
obligations. So it may be said that the title page of 
this volume amply describes its contents. Containing 
the amendments of 1879, it is quite indispensable to 
New York practitioners, and according to present ap- 
pearances a new edition will be required every year for 
several years to come. 

———_ > 


CORRESPONDENCE. 


ORDERS OF CouRT AND JUDGES’ ORDERS. 


To the Editor of the Albany Law Journal: 

Srr —I cannot concur in the criticism of your cor- 
respondent, J.C. L. (ALBANY LAW JOURNAL, August 
30, p. 180), on the distinction drawn by the Court of 
Appeals between orders of court and orders of judges. 
The two classes of orders appear to me clearly dis- 
tinguishable, and the distinction one of importance. 

An order of court is in theory drawn up and entered 
on the records of the court by the clerk, a judge’s or- 
der, one drawn up by a judge and not placed on the 
record. An order of court, as soon as entered (before 
being entered it is, properly speaking, of no effect 
whatever), can only be rendered ineffectual or amended 
by the action of the same or of a higher court; a 
judge’s order is of no effect whatever until delivered 
by the judge, and may be recalled by him or may be 
rendered of no effect by no use being made of it. Ex- 
cept where otherwise provided by law an order of court 
in an action should not, it appears to me, be entered 
except after notice to all parties who have appeared, or 
if the time to appear be not elapsed, then after notice 





to all parties who may be affected by it; while a 
judge’s order is generally granted on an ex parte appli- 
cation. Where, therefore, an order of court is men- 
tioned in the Code. I would infer that an order entered 
after notice is meant; where an order of a judge is 
mentioned, I would infer it to be one to be made ex 
parte, except where a contrary meaning is expressed or 
must necessarily be inferred. Section 440 appears to 
me very properly to direct that an order of publication 
shall be made by a judge. The order is one of an ap- 
plication for which no notice need be given to any 
party to preserve all rights, and since it is delivered to 
the party applying for it, to be used or not used by him 
at his election, there does not appear to be any propri- 
ety in entering it upon the records of the court. 
C. W.S. 
New York, September 4, 1879. 
OC CO 
NOTES. 


HE Southern Law Review for August-September 
contains articles on Death by Wrongful Act, Dis- 
puted Questions of Criminal Law, the Employé’s Ac- 
tion against his Employer for Injuries received in the 
course of the Employment, the Doctrine of Ultra 
Vires in the Law of Corporations, Anomalies in the 
Law of Copyright. The excellence of its book notices 
is remarkable, as indeed it always is. 


The mortality among law editors and reporters re- 
cently is very great. Three months ago, Mr. Fran- 
cis Towers Streeten, for twenty-six years editor of 
the Law Times Reports, died. Within a month 
Mr. Proffatt and Mr. Thompson have died, and on the 
8th ult. Mr. Thomas Sirrell Pritchard, successor to Mr. 
Streeten, died of congestion of the lungs, after an ill- 
ness of only two days, a sudden fatality strongly re- 
sembling that which deprived us of Mr. Thompson. 
Mr. Pritchard was called to the bar in 1858, aud was 
an accomplished lawyer. 

A correspondent of the Irish Law Times, comment- 
ing on the case of Edmund Galley, and the old crim- 
inal procedure of England, quotes the following by the 
late Mr. J. W. Smith, author of ‘* Leading Cases: ”’ 


“The speedy arm of Justice 

Was never known to fail; 

The gaol supplied the gallows, 
The gallows thinned the gaol. 

And sundry wise precautions 
The sages of the law 

Discreetly framed, whereby they aimed 
To keep the rogues in awe. 

For, lest some sturdy criminal 
False witnesses should bring — 

His witnesses were not allowed 
To swear to any thing. 

And lest his wily advocate 
The Court should overreach, 

His advocate was not allowed 
The privilege of speech. 

Yet, such was the humanity 
And wisdom of the law, 

That, if in his indictment there 
Appeared to be a flaw, 

The Court assigned him counsellors 
To argue on the doubt, 

Provided he himself had first 
Contrived to point it out. 

Yet lest their mildness should, perchanee, 
Be craftily abused, 

To show him the indictment they 
Most sturdily refused. 

But still, that he might understand 
The nature of the charge, 

The same was in the Latin tongue 
Read out to him at large. 

*T was thus the law kept rogues at awe, 
Gave honest men protection, 

And, justly famed, by all was named, 
Of wisdom the perfection.” 
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CURRENT TOPICS. 


HE lawyer’s vacation is practically at anend. At 
the beginning we intimated that the editor had 
no vacation, but that statement is not quite accu- 
rate, as the following incident will demonstrate. 
About six weeks ago a person of fair exterior and 
insinuating address entered our office, and proposed 
to sell us a new-fangled ‘‘fountain pen,” which he 
tried to make us believe would compose editorials 
and pen them, too. We listened to his rhetoric, 
fascinated, but at length he overreached himself. 
We could believe all he said about the virtues of 
the pen, for we had frequently read — sometimes 
written — editorials that seemed quite mechanical 
and like a stationer’s blank filled up; but the rash 
young man at length mentioned as a recommenda- 
tion that the pen held ink enough to last through 
twenty-four hours’ incessant writing, and obviated 
the tedious necessity of dipping it in the inkstand. 
Thereupon we exclaimed: ‘‘ Dear young friend, 
would you deprive us of our vacation?” ‘‘I don’t 
understand,” he replied. ‘‘ Why,” said we, ‘‘the 
only vacation we get is while we are dipping our 
pen in the inkstand, and no man shall deprive us of 
that. Please go away with your vacation-extin- 
guisher.”” He saw we were in earnest, and he went, 
not even daring to offer us one of his ‘‘ fountains” 
as a gift, and we dipped our old-fashioned pen in 
our muddy old inkstand, and took a rest. We 
hope our readers have done better. We hope they 
have followed our advice and rested from their toils, 
brushed the cobwebs from their brains, and given 
their mental storehouses an airing and cleaning. 
When we heard that a number of the judges of our 
Federal Supreme Court and several of those of our 
State courts had summered at Block Island, and had 
indulged in no higher intellectual exercise than 
whist, we felt assured that their opinions would be 
the better for their idling. We hope to receive as 
good accounts of those who went to Europe and the 
west. We have nothing against the young man 
with the self-feeding pen, but we would say to all 
our legal friends who have time to use the ‘‘ dip,” 
do so by all means, and let the march of improve- 
ment go past. 


In England, the ‘‘ Long Vacation ’’ — (we use the 
capitals out of deference to English custom and the 
dignity of the subject) —is likely to be abolished. 
This the Law Times says ‘‘ will be the greatest blow 
yet inflicted upon the efficiency of the Bench and 
the Bar.” (Capitals again for the same reasons.) The 
Times also says: ‘‘ The common-law judge is per- 
haps the hardest worked public functionary in the 
kingdom.” ‘His mind is on the stretch from the 
beginning of November of one year until the second 
week in August in the next.” The Times considers 
the present holiday none too long. To this we 
heartily assent. 


Vor. 20. — No. 12. 





Our Court of Appeals re-convened on the 15th 
inst., handing down 35 decisions, a memorandum 
of which will be found in another column. There 
are 483 causes on the present calendar, an increase of 
129 in eight ménths. While this court may possibly 
continue to keep abreast of their enormous business, 
the task is Sisyphean, and the time must come, if it 
has not already come, when the stone will stick half- 
way up the hill or remain at the bottom. It is not 
within human powers to keep up to this amount of 
judicial business, year after year, under the present 
system, and always give to causes the attention they 
need. We would not be understood as hinting any 
serious lack of consideration of causes by the judges, 
nor any general dissatisfaction among the bar; but 
as the court is our ultimate one, there must now and 
then be a feeling among suitors and counsel that 
perhaps a greater opportunity for reflection would 
have worked a different result. It is important, not 
only that causes should be decided right, but that 
the community should think them so decided. 
When a quarter of these decisions are reversals, it 
becomes all the more important. We therefore 
wish, for the sake of the judges, as well as parties 
and lawyers and the public, that the court were not 
so driven by their business. But we reiterate that 
the general correctness of their decisions, and the 
public satisfaction with them, is under the circum- 
stances marvellous. 


Legal questions, however novel, generally run in 
‘*schools.” Recently we noted the English case of 
Taylor v. Goodwin, 4 Q. B. Div. 228, holding that a 
person, riding on a ‘‘ bicycle” on a highway at a 
pace dangerous to passers, may be convicted of 
‘* furiously driving a carriage,” under a statute en- 
acted before ‘‘bicycles” were invented. See 19 
Alb. L. J. 368. Just now, in New York city, the 
common council have passed an ordinance fixing 
the license fee of hackney coaches at $3, and of 
cabs at $2. One Boylston applied for a license for 
a cab, which was refused, and brought mandamus 
to compel the issue of the license. The matter was 
argued before Van Brunt, J. The ground of op- 
position to the application was that the ordinance 
was invalid as it was in conflict with an act of the 
Legislature, passed in 1824, which provided that 
the license fee for ‘‘every hackney coach or car- 
riage’? should be not less than five dollars nor more 
than twenty dollars. The word ‘‘ carriage,” it was 
argued, was a generic one and covered every species 
of vehicle used for the transport of passengers, be- 
ing so used in the dictionary, which defined ‘‘ cab” 
as ‘‘a one-horse pleasure carriage with two seats.” 
In reply it was claimed that the act did not apply, 
because cabs were unknown in 1824, when the act 
was passed. We have seen no account of any de- 
cision of this case, but the English case seems to 
cover it. 


Speaking of bicycles, there has been an attempt 
in England to put a stop to their custom of running 
toll-gates. In a recent case at Gloucester before the 
county magistrates a toll-collector was summoned 
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for demanding five shillings toll for a bicycle ridden 
through the toll-gate. A toll of two pence having 
been first demanded and refused, the defendant 
then demanded five shillings, and in default seized 
the bicycle. The defendant said that he had been 
* in the habit of charging two pence for bicycles. 
Many ran through the gate without paying, and as 
the complainant had done the same, he demanded 
five shillings, under the General Turnpike Act, 
which enacted that an authorized toll-collector was 
justified in seizing a vehicle for which toll had been 
refused, and that for any carriage, of whatsoever 
description, propelled by other power than horses, 
etc., a toll of any amount not exceeding five shil- 
lings might be demanded. It was contended for 
the complainant that five shillings was an exorbi- 
tant toll, and that the enactment referred to by de- 
fendant had been repealed. The magistrates said it 
was clear the act in question had been repealed. 
They ordered the toll-collector to refund the five 
shillings, pay the costs, 12s. 6d., and a fine of 2s. 6d. 
The defendant was granted a case, as he said he 
should take the question to a higher court. The 
case excited great interest, and a large number of 
bicyclists were present. 


In a review of 3rd Stewart’s Reports, the South- 
ern Law Review speaks of the peculiar constitution 
of the Court of Errors and Appeals of New Jersey, 
which consists of ten lawyers and six laymen. The 
Review describes this as ‘‘an odd judicial ma- 
chinery,” and says, ‘‘if it is necessary that three- 
eighths of the judges should possess the qualifica- 
tion of ignorance of the law, it might be a matter 
of curious interest to observe how far the maxim 
stare decisis obtains under such a decision.” One of 
the lay judges is a physician, another an experi- 
enced railroad manager. The Review also pays a 
high compliment to the opinion of a lay judge in 
Jewett v. Dringer, page 291, a case of fraud and 
confusion of goods, the fruit of the fraud, in which 
181 witnesses were examined, and the appeal book 
contained 2,200 pages. We have no doubt that our 
own judges would be glad to have lay assistants on 
whom to ‘‘lay” such unpleasant and onerous tasks 
as the examination of such cases. The result of the 
Review's article is that ‘‘we are not so sure that the 
New Jersey practice of leavening the judiciary with 
a little material outside the law is not a good one.” 
That was formerly the theory in this State, when 
the Court of Errors was in vogue, consisting of the 
Supreme Court, the Chancellor, and the Senate. 
The experiment was a failure. That court was lit- 
tle short of detestable. While it always contained 
some learned and talented lawyers among the sena- 
tors, it was necessarily a political and changing 
court; the laymen were not, as in the House of 
Lords, generally overawed by the lawyers; and we 
presume the latter were sometimes out-voted. As 
a matter of course the lawyers did not like the 
court. Chief Justice Bronson, who was a man not 
altogether without prejudice, once spoke of it as a 
‘* multitudinous court,” who ‘‘ made up their minds 





to reverse a judgment and did it without being able 
to agree on the reasons.” The people finally grew 
sick of it, and it passed away with the Court of 
Chancery, and never has been regretted. We know 
nothing of the mode of making up the New Jersey 
court, but we infer that the lay judges have a long 
term of office, and that thus the court is an improve- 
ment on our Court of Errors. The large preponder- 
ance of lawyers, too, always furnishes assurance that 
the laymen will not run away with the law. But is 
it right to describe them as ‘‘leaven ?” 





NOTES OF CASES. 


HE case of Duncan v. Dun, 9 Cent. L. J. 151, in- 

teresting to mercantile agencies, was decided by 
Butler, J., in the United States Circuit Court for the 
Eastern District of Pennsylvania, in April last. It 
is there held that a mercantile agency is not liable 
for a loss to a subscriber, acting upon information 
collected by its agents and communicated by them 
to him under his written contract with the agency, 
wherein it is expressly agreed that the agents, in 
gathering information, shall be regarded as the plain- 
tiff’s representatives, and that the mercantile agency 
shall not be responsible for any loss caused by the 
neglect of any of its servants, attorneys, clerks, 
and employees; under such a contract there is no 
liability on the part of the agency, even for gross 
negligence in the collection and communication of 
information by its agents. The court say: ‘‘ The 
defendants’ business required the employment of 
numerous agents; and it was foreseen that they 
might, in some instances, prove negligent and un- 
faithful. The defendants were particular in calling 
attention to this, and in guarding themselves against 
danger of loss therefrom; and no reason can be 
seen why they should be less anxious for protection 
against gross, than against common negligence, from 
this source. The danger from the former was as 
great as from the latter. By the contract the plain- 
tiffs expressly agreed to take the risk of such loss 
on themselves. The authorities to which we have 
been referred have, in our judgment, no applica- 
tion to the case. Common carriers, innkeepers, 
and others engaged in the exercise of a public call- 
ing, cannot thus protect themselves against the con- 
sequences of gross negligence in the agents whom 
they employ. This limitation of the right to con- 
tract as parties may choose, is an exception to the 
general rule, and confined to the class of cases 
named, where the public interests are supposed to 
demand its application.” The decision is novel, so 
far as we know. No case exactly in point was 
cited. In the agreement to make the defendants’ 
agents the representatives of the plaintiff, the rule 
as to the similar provision in insurance policies was 
adopted. See Rohrback v. Germania Fire Ins. Co., 
62 N. Y. 47; 8. C., 20 Am. Rep. 451. 


The cases of Dizon v. Whitworth, and Dixon v. Sea 
Ins. Oo., C. P. Div., 40 L. T. Rep. 718, relate to salvage 
of the obelisk known as Cleopatra’s Needle, and are 
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interesting as sustaining Chancellor Kent’s opinion 
as against English text writers. The statement is 
as follows: ‘‘ D. entered into an agreement by which 
he was to receive £10,000 if he succeeded in trans- 
porting from Egypt and erecting uninjured in Lon- 
don an obelisk belonging to the British nation. D. 
expended £4,000 in constructing a vessel or case for 
the obelisk, in properly stowing it therein, and in 
providing for its transport. He then insured the 
obelisk and the vessel it was in with one underwriter 
for £2,000, and with another for £1,000. The ves- 
sel and obelisk had to be cast off in a storm in the 
Bay of Biscay by the steamship that was towing 
them. Another steamer subsequently found them, 
and towed them into Ferrol, where they were re- 
fitted, and were afterward towed to London. The 
salvors brought an action in the Admiralty Division 
of the High Court, and were awarded £2,000 salv- 
age, the obelisk being estimated at £25,000. D., 
having paid the sum awarded and the costs of the 
action, brought actions to recover these and other 
payments from the underwriters. The policies, 
which were against total loss only, contained a pro- 
vision that the vessel and obelisk, ‘‘ for so much as 
concerns the assured,” should by agreement be val- 
ued at £4,000, and a sue and labor clause in the or- 
dinary form. Held, that D.’s insurable interest in 
the obelisk and vessel containing it was £4,000, the 
amount of his expenditure at the time that he in- 
sured; that it was not necessary to describe the 
nature of that interest in the policies; that the un- 
derwriters were liable to repay D., in proportion to 
the sums they had insured, the £2,000 awarded as 
salvage, it being expenditure in respect of preserva- 
tion from loss that would have fallen on them; that 
they were not liable to repay D. the costs of the Ad- 
miralty proceedings, the expeuse of refitting at Fer- 
rol, and towage to London, as these were not charges 
incurred by D. to avoid a loss insured against; and 
that D. was entitled to receive from the underwriters 
with whom he had insured the whole of the £2,000 
that he had paid to the salvors, in contributions 
proportionate to the amount that each had sub- 
scribed, notwithstanding that the estimated value of 
the obelisk that had been salved was far larger than 
the amount of his interestin it.” The court, Lind- 
ley, J., observed: ‘‘1. As to the £2,000 paid for 
salvage. The policies are against the risk of a total 
loss only. Neither the Cleopatra nor the obelisk was 
totally lost; both were in fact saved, and the defend- 
ants therefore contend that they are under no liabil- 
ity whatever. But, although there was no total 
loss, it is clear beyond all doubt that the Cleopatra 
and her cargo were in imminent danger of destruc- 
tion, and were saved from total loss by the services 
of the salvors. The underwriters, therefore, have 
had the benefit of these services, and are bound, in 
my opinion, to indemnify the plaintiff against his 
liability in respect of them. It is true that the lan- 


guage of the suing and laboring clause does not in 
terms extend to any services except those rendered 
by the assured, their factors, servants, and assigns; 
and it is also true that the salvage services in this 





case were not rendered by Mr. Dixon, nor by any 
factor, servant, or assign of his, unless the salvors 
are to be regarded as having been his agents by ne- 
cessity or by ratification. But, without discussing 
how far the salvors can properly be regarded as. 
agents, I take it to be settled that the suing and 
laboring clause ought to be construed to cover ex- 
penditures which the assured necessarily became lia- 
ble to pay by way of salvage in respect of preserva- 
tion from loss which, if it had occurred, would have 
fallen on the underwiters. See Lohre v. Aitcheson, 
3 Q. B. Div. 566, etc.; Kidston v. Empire Marine 
Insurance Company, L. Rep., 1 C. P. 585, and 2 id. 
357; 15 L. T. Rep. (N. 8.) 12; 16 id. 119. 2. As 
regards the costs of the Admiralty proceedings, I 
am of opinion that the underwriters are not liable 
for these costs, or any part of them. I quite accede 
to the view that they were necessarily and properly 
incurred in ascertaining the proper amount of salv- 
age to be paid; and I agree in the observation that, 
in order to enable Mr. Dixon to get the obelisk out 
of the hands of the salvors, it was as necessary to 
pay or secure their costs as to pay or secure the salv- 
age itself. But the costs which Mr. Dixon has had 
to pay are not, in my opinion, charges incurred by 
him to avoid a loss insured against, or at all events 
they are too remotely so to be covered by the words 
of the policies before them. The suing and labor- 
ing clause is silent about costs, and no authority has 
been produced in which costs have been recovered 
under it. 8. As regards the expense of refitting at 
Ferrol and towage from that port to London, I am 
of opinion that these matters cannot be thrown on 
the underwriters. They were not incurred to avoid 
a total loss by perils of the sea of the obelisk or of 
his interest in it. They were not incurred until 
after the obelisk had been saved. It is true that 
Mr. Dixon would have lost the benefit of his agree- 
ment with Mr. Wilson if he had not got the obelisk 
home. But, as has been seen, he did not insure the 
benefit of that agreement; and as soon as the obelisk 
was saved the interest in it which he insured by the 
policy was saved also. These policies are against 
total loss only, and every loss sustained by the plain- 
tiff in getting the obelisk home after it was safe at 
Ferrol must be borne by him. See Great Indian 
Peninsular Railway v. Saunders, 1 B. & 8. 41, and 2 
id. 266.” As to whether the plaintiff was entitled to 
recover the whole £2,000 or only his proportion as 
between himself and the others interested in the obe- 
lisk, the court hold as above indicated, saying: 
‘‘This view is in accordance with that adopted by 
Chancellor Kent in Watson v. Marine Insurance Com- 
pany, 7 Johns. 57; and although that decision 
is controverted by Mr. Phillips (s. 1742, note 5) and 
by Mr. Lowndes (Law of Average, p. 231, 4th ed.), 
I am of opinion that Chancellor Kent’s view is more 
in accordance with the true intent and meaning of 
the suing and laboring clause than are the views of his 
critics. They do not, I think, attach sufficient im- 
portance to the clause being a distinct agreement to 
pay for services rendered to avoid a loss insured 
against.” 
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TWENTY-SEVENTH AMERICAN REPORTS. 
HIS volume contains 155 cases from 21 volumes 
of State Reports, namely, 3 and 4 Baxter, 10, 
11, and 12 Heiskell, and 1 Lea, Tennessee; 59 and 
60 Georgia; 19 and 20 Kansas; 64, 65, and 66 Mis- 
souri; 71 New York; 30 and 31 Ohio State; 85 and 
86 Pennsylvania State; 9, 10, and 11 West Virginia. 
The principal notes are on champerty; constructive 
fraud as between husband and wife; counsel fees as 
damages in libel; dower in partnership real estate ; 
duty of municipal corporation to keep safe margins 
of streets; exemption of partnership assets from 
execution; insolvency as evidence of fraud in con- 
tract of purchase; liability of stranger indorser; 
life insurance, insurable interest ; officer de jure, when 
entitled to salary; municipal responsibility for neg- 
ligence of contractor; practical location of division 
lines; prisoners as witnesses; mechanics’ lien on 
public buildings; negligence of contractors ; shackles 
on prisoner in court; waiver of condition in insur- 
ance policy. 

The volume as a whole is a little less interesting 
than the 26th, but that, we dare say, is the fault of 
the materials drawn upon. The cases in Tennessee 
and Georgia are not of startling importance. Some of 
those in West Virginia are very good, but the 
judges there have fallen into the habit of writing 
exhaustive treatises for opinions—a habit which 
they will probably abandon one of these days. We 
have spoken of some of the cases in this volume in 
reviews of certain of the State Reports embraced in 
it, and we now note the following: 

Cuecx.—A check in the ordinary form does not 
operate as an assignment of so much of the draw- 
er’s funds in the drawee’s hands. Attorney-General 
v. Continental Life Ins. Co., 71 N. Y. 325, p. 55. 
This is the general rule. See tna Nat. Bank v. 
Fourth Nat. Bank, 46 N. Y. 82; 7 Am. Rep. 314; 
Carr v. Nat. Security Bank, 107 Mass. 45; 9 Am. 
Rep. 6, and note, 9; Hxchange Bank v. Rice, 107 
Mass. 37; 9 Am. Rep. 1; Case v. Henderson, 23 La. 
Ann. 49; 8 Am. Rep. 590. Contra: Union Nat. 
Bank v. Oceana County Bank, 80 Ill. 212; 22 Am. 
Rep. 185, and note, 186. 

A bank is liable on a check certified by it, whether 
the drawer had sufficient funds or not. Where the 
holder of a check procures it to be certified, this 
operates as payment of the debt for which the 
check was drawn, and the drawer is released from 
liability. French v. Irwin, 4 Baxt. 401, p. 769. 
This accords with First Nat. Bank v. Leach, 52 N. 
Y. 350; 11 Am. Rep. 708; but see contra, Andrews 
v. German Nat. Bank, 9 Heisk. 211; 24 Am. Rep. 
300. 

BounpariEs.—Where the division line between 
two adjoining estates is indefinite or unascertained, 
the owners may effectually agree upon the true 
boundary, and the line thus ascertained will control 
their deeds. Twurner v. Baker, 64 Mo. 218, p. 226. 


This case contains a learned examination of the 
authorities, and undoubtedly expresses the general 
rule. 





CARRIER OF PassENGERS.—A commutation rail- 
way ticket, conditioned to be ‘‘ good for 1,000 
miles” and ‘‘ within six months,” is not good after 
six months, although the holder has not travelled 
1,000 miles on it; and where, after the expiration of 
that period, he enters the baggage car of the com- 
pany, and refuses to pay his fare except by present- 
ing such ticket, he is a trespasser, and may be 
ejected at any point, and is not entitled to the ben- 
efit of a statute which prohibits the ejection of pas- 
sengers except near a dwelling-house or at a station. 
Lillis v. St. Louis, etc., R. Co., 64 Mo. 464, p. 255. 

A person got into a caboose attached to the rear 
of a mixed freight and passenger train, and while 
riding there was killed by the negligence of the 
railway company. The caboose was forbidden to 
all but employees of the company. The deceased 
was not such employee, and it did not appear that 
he paid any fare. Held, that the legal presumption 
was that he was a passenger travelling for a consid- 
eration, and the company was liable in damages for 
his death. Creed v. Pennsylvania R. Co., 86 Penn. 
St. 139, p. 693. As to rights of passengers on 
freight trains, see Arnold v. Illinois Cent. R. R. Co., 
83 Ill. 273; 25 Am. Rep. 383; Lucas v. Milwaukee 
& St. Paul R. Co., 33 Wis. 41; 14 Am. Rep. 735. 

ConstiTtuTIONAL Law.—The Constitution of Kan- 
sas declares that each house of the Legislature 
‘*shall be judge of the elections, returns and qual- 
ifications of its own members.” The Legislature 
enacted that ‘‘ any State, district, city, county, or 
township officer, for whose removal from office by 
impeachment there is no provision,” on conviction 
of intoxication, shall be removed from office by the 
court. The Constitution also provides that ‘‘ the 
governor, and all other officers under the Constitu- 
tion, shall be subject to impeachment.” Held, that 
the act is unconstitutional as vesting in others the 
power exclusively delegated by the Constitution to 
each house. J¢ seems that members of the Legisla- 
ture are subject to impeachment. State ex rel. Mar- 
tin v. Gilmore, 20 Kans. 551, p. 189. 

Contract.—A requested B to let ‘‘C and his 
family have whatever they might want for their 
support,” and promised to pay him therefor. B, at 
the instance of the family, employed a physician to 
attend them. Held, that B could not recover from 
A, for his services and the medicine furnished by 
him. Grant v. Dabney, 19 Kans. 388, p. 125. 

CrriaL Law.—The mere fact that a prisoner 
brought before the examining magistrate remains 
handcuffed during the proceedings, and in that con- 
dition waives a preliminary examination, will not 
support a plea in abatement to the information of 
the offense. State v. Lewis, 19 Kans. 260, p. 113. 

In the trial of a felony, whether the prisoner is 
heard through one counsel or two, the length of the 
argument is not a matter for pre-determination by 
the court. As argument progresses, the court may 
confine the range of it to the facts and law of the 
case, and may interdict idle repetition; but so long 
as counsel speaks to the point, proceeds in good 
faith, and wastes no time, the court should forbear 
to interfere, but leave the limits of the speech to 
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the discretion of the speaker, until it is manifest 
that the discussion is complete, or the subject ex- 
hausted. Williams v. The State, 60 Ga. 367, p. 412. 

On a criminal trial, it is the duty of the court to 
exclude improper evidence offered by the State, 
even if not properly objected to by the prisoner. 
State v. O’ Connor, 65 Mo. 374, p. 291. 

On the trial of an indictment, a letter written by 
the defendant to his wife, but not in the custody or 
control of either of them, or any representative of 
them, but in the custody and control of the prose- 
cuting witness, is competent evidence against the 
defendant, although a civil statute prohibits hus- 
band and wife from testifying to any communica- 
tion by one to the other during marriage, and a 
criminal statute extends the provisions in civil cases 
to the ‘‘ examination” of witnesses in criminal pro- 
ceedings. State v. Buffington, 20 Kans. 599, p. 193. 

EASEMENT.—Under a grant of a right to enter 
upon the grantor’s lands and lay water-pipe, with- 
out specifying the place or the size of the pipe, after 
the grantee has once laid the pipe he cannot in- 
crease the size of it or lay it in any other place. 
Onthank v. Lake Shore, ete., R. R. Co., 71 N. Y. 194, 
p. 35.‘ To the same effect is Chandler v. Jamaica 
Pond Aqueduct, 125 Mass. 544. 

Evipence.—A charge in the petition, that the 
defendant has made false and fraudulent representa- 
tions, does not warrant the introduction by the de- 
fendant of evidence of good character in an action to 
set aside a settlement. Dudley v. McCluer, 65 Mo. 
241, p. 273. 

Exemption.—Under a statute exempting from 
execution ‘‘ tools and implements” of trade or busi- 
ness, and ‘‘ stock in trade,” a lamp and show-cases 
with their tables and frame, of a watchmaker and 
jeweller, are exempt; and watches and jewelry, 
manufactured and in process of manufacture by 
him, to order or for general sale, as well as the ma- 
terial kept for such manufacture, are also exempt. 
Bequillard v. Bartlett, 19 Kans. 382, p. 120. On 
this subject, see Baker vy. Willis, 123 Mass. 194; 25 
Am. Rep. 61, and note, 63; Hnscoe v. Dunn, 44 Conn. 
93; 26 Am. Rep. 430. 

On execution against members of a partnership, 
the defendants are not entitled, either jointly or 
severally, to an exemption of the partnership assets, 
under a statutory exemption, to a certain amount, 
of ‘‘any other property,” beside specified articles, 
allowed to heads of families. State ex rel. Billings- 
ley v. Spencer, 64 Mo. 355, p. 244. 

Fixtures.—As between mortgagor and mort- 
gagee, a frame building, resting on wooden blocks 
laid on the ground, designed as an office in connec- 
tion with a mill, but detached therefrom, and in- 
tended by the mortgagor to be removed, is a fixture, 
although erected after the execution of the mort- 
gage; and its removal will be restrained by injunc- 
tion. State Savings Bank v. Kircheval, 65 Mo. 682, 


p. 310. For notes on this subject, see 11 Am. Rep. 
814; 24 id. 726. 

Grrr.—The drawer of a check delivered it to the 
payee, intending thereby to give to the payee the 
Held, that 


fund on which the check was drawn. 





until the check was either paid or accepted, the gift 
was incomplete; and that in the absence of such 
payment or acceptance, the death of the drawer op- 
erated, as against the payee, as a revocation of the 
check. Simmons v. The Cincinnati Savings Society, 
81 Ohio St. 457, p. 521. See note, 26 Am. Rep. 
684. 

A court of equity will effectuate a gift of lands 
by a father to his child, evidenced only by an un- 
sealed instrument delivered to the child. Marling 
v. Marling, 9 W. Va. 79, p. 535. 

GovERNoR.—The governor is the absolute judge 
of what official communications to the executive 
department may be revealed, and of what the offi- 
cial duties of that department are, and when they 
should be performed. The governor and the sub- 
ordinates of the executive department, while en- 
gaged in official duties, are not subject to the sub- 
pena of the grand jury. THartranft’s Appeal, 85 
Penn. St. 433, p. 667. In a note are given extracts 
from the dissenting opinion of Chief Justice Agnew. 

Hasgeas Corpus.—A discharge on habeas corpus is 
conclusive and not appealable, and the prisoner can- 
not be arrested again for the same offense. Hz 
parte Jilz, 64 Mo. 205, p. 218. 

Higuway.—Ten years’ non-user of a public nigh- 
way does not amount to an abandonment of the 
easement, nor does the inclosure of the roadway by 
the owner of the adjacent land for the like period 
entitle him to retain possession of it. State v. Cul- 
ver, 65 Mo. 607, p. 295. 

InsuRANCE.—An important group of West Vir- 
ginia fire insurance cases will be found at pp. 582, 
598. 

A policy of insurance procured by an uncle in his 
own favor upon the life of his nephew, in which he 
has no pecuniary interest, is void. Singleton v. St. 
Louis Ins. Oo., 66 Mo. 63, p. 321. 

A life insurance policy, conditioned to be void if 
the insured shall die by suicide, is not avoided by 
the self-destruction of the assured when insane, al- 
though he meant to kill himself and knew that 
death would result from his acts. Connecticut Mut. 
Ins. Co. v. Groom, 86 Penn. St. 92, p. 689. This is 
in harmony with the rule of the Federal Supreme 
Court (Mut. L. Ins. Co. of N. Y. v. Terry, 15 Wall. 
580), but opposed to the weight of authority. See 
Phillips v. Louisiana Equitable Life Ins. Oo., 26 La. 
Ann, 404; 21 Am. Rep. 549; Van Zant v. Mutual 
Ben. Life Ins. Co., 55 N. Y. 169; 14 Am. Rep. 215; 
Cooper v. Mass. Life Ins. Co., 102 Mass. 227; 3 Am. 
Rep. 451, and note, 454; Phadenhauer v. Germania 
Life Ins. Co.,'7 Heisk. 567; 19 Am. Rep. 623, and 
note, 628. ‘‘Sane or insane,” see Bigelow v. The 
Berkshire Life Ins, Co., U. 8. Sup. Ct.; 19 Am. Rep. 
628, note. 

LANDLORD AND TENANT.—A lessee remains liable 
on his express agreement to pay rent, notwithstand- 
ing he may have assigned his lease with the lessor’s 
assent, and the lessor has accepted rent from the 
assignee. But where the obligation of the lessee to 
pay rent is only that which is implied by law from 
his occupation of the premises, his assignment of 
the lease and surrender of possession to the assignee, 
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with the assent of the lessor, extinguishes the priv- 
ity of estate between the lessor and lessee, and the 
consequent implied liability of the lessee to pay 
rent. Lodge v. White, 30 Ohio St. 569, p. 492. 

MarriaGe.—In the absence of statutory provision 
pronouncing such an agreement void, an agreement 
between parties to live together as husband and 
wife, followed by actual cohabitation, is valid, with- 
out any magisterial or clerical solemnization. Dyer 
v. Brannock, 66 Mo. 391, p. 359. 

Mecuanics’ Lien.—The defendants agreed with 
the plaintiffs, proprietors of a theater, to furnish the 
‘* Wachtel Opera Troupe,” to give a number of per- 
formances in their theater, the receipts to be divided 
in a specified manner. Wachtel, from whom the 
company took its name, and by whose name it was 
known, was the leader and chief attraction, and his 
connection with the company was the inducement 
that led the plaintiffs to make the agreement. 
Wachtel became unable to sing in consequence of 
illness, and the defendants consequently did not 
furnish the troupe. In an action for breach of the 
agreement, held, that Wachtel’s appearance was the 
principal thing contracted for, and was of the es- 
sence of the contract; that plaintiff would not have 
been bound to accept the services of the company 
without him; and that his sickness and inability to 
sing constituted a good excuse for non-performance 
of the agreement. Spalding v. Rosa, 71 N. Y. 40, 
p. 7. 

NEGLIGENcE.—The plaintiff's horse took fright, 
turned over his buggy, and threw it down the em- 
bankment of the street upon which he was driving, 
and thus he was injured. Held, that if the city was 
negligent in constructing the embankment, in not 
providing it with necessary railing or other means of 
protection, and in not keeping the street in safe 
condition, and such negligence was the real cause 
of the injury (the jury being the judge of these 
matters as questions of fact), the plaintiff had a 
cause of action. City of Atlanta v. Wilson, 59 Ga. 
544, p. 396. 

A safe deposit company for hire undertook to 
‘keep a constant and adequate guard and watch 
over and upon the burglar-proof safe,” rented 
by plaintiff, and to protect its contents from 
dishonesty of the company’s employees. Some 
bonds which the plaintiff had deposited in the safe 
disappeared. Held, that the company was bound to 
explain their absence. Safe Deposit Co. v. Pollock, 
85 Penn. St. 391, p. 660. 

The owners of a sugar refinery employed a rigger 
to remove machinery from a railroad car to their 
refinery. In doing the work the rigger opened a 
coal hole in the sidewalk, and left it open a few 
minutes after the work was finished. A lad fell 
into the hole and was injured. The rigger was paid 
by the day, and the owners of the refinery neither 
directed nor interfered with the manner of the work. 
Held, that they were not liable for the injury. Har- 
rison v. Collins, 86 Penn. St. 153, p. 699. 

NEGOTIABLE INSTRUMENTS.—-A negotiable prom- 
issory note was indorsed by the payees in the usual 
position. The defendant had previously written 





his name across the back of the note near the other 
end, in an inverted position. Held, that the defend- 
ant was liable as second indorser. Amott’s Adm’r vy, 
Symonds, 85 Penn. St. 99, p. 630. 

Nuisance.—The plaintiff purchased a tract of 
land in the coal region, and erected a residence upon 
it. A leading inducement to the purchase was a 
pure mountain stream of water running through 
the land. The plaintiff constructed a pond for fish 
and ice upon it, and from it supplied a cistern, a 
ram, and a tank in the attic of his house. Subse- 
quentiy defendants opened a colliery on the stream 
two miles above, which corrupted the water and 
spoiled it for plaintiff's uses, killed fish and shrub- 
bery, corroded the pipes and compelled plaintiff's 
abandonment of the water. Held, that plaintiff had 
aright of action therefor, and that a nonsuit was 
error. Sanderson v. Penn. Coal Co., 86 Penn. St. 
401, p. 711. 

PartNERSHIP.—A partnership bought and im- 
proved lands with the partnership funds, and held 
and treated them as partnership property. The title 
was taken in the individual names of the partners. 
One of the partners died, and the firm being insolv- 
ent, the lands were sold to pay the firm debts. Held, 
that the widow of the deceased partner was not enti- 
tled to dower in such lands. Willet v. Brown, 65 Mo. 
138, p. 265. 

A surviving partner, appointed receiver of the 
partnership affairs at his own instance, is not enti- 
tled to compensation as such receiver. Barry v. 
Jones, 11 Heisk. 206, p. 742. 

Notice of dissolution of a partnership was pub- 
lished in a newspaper, and a copy thereof, with a 
red line drawn about the notice, was mailed to an 
actual dealer residing in another place. Held, not 
alone sufficient to charge such dealer with notice. 
Haynes v. Carter, 12 Heisk. 7, p. 747. 

RemovaL or CavusE.—A colored man cannot re- 
move an indictment against him into the Federal 
court for trial, upon the allegations that such preju- 
dices exist against his race in the State that justice 
will not be done him, and that none but white men 
can there sit on the jury. State v. Strauder, 1 W. 
Va. 745, p. 606. 

TaxaTion.—The limits of a city were extended 
by legislative enactment so as to embrace farming 
lands. The lands were taxed for municipal pur- 
poses, some of which afforded no benefit or protec- 
tion to them. Held, a constitutional tax. Kelly v. 
City of Pittsburgh, 85 Penn. St. 170, p. 638. A note 
gives portions of a strong dissenting opinion by 
Chief Justice Agnew. 

Trenancy.—In case of a devise to husband and 
wife, the devisees at common law are joint tenants, 
the survivor taking the whole estate; and the rule 
is the same under a statute abolishing joint tenancy. 
In case of a devise to husband and wife with others, 
the husbarid and wife take as one person. In case 
of a devise to husband and wife, or to them with 
others, the husband's interest may be sold on execu- 
tion, subject to the contingent survivorship of the 
wife. Hall v. Stephens, 65 Mo. 670, p. 302. On 


this general subject, see Hulett v. Inlow, 57 Ind. 
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412; 26 Am. Rep. 64, and note, 65; 20 Alb. L. J. 


203. 
We have no more space for this review, and have 
passed over a great many interesting cases. 


—_——_>—_————. 


THE CO-ORDINATE DEPARTMENTS. 
HE three separate and comparatively independent 
branches of government, the legislative, the ex- 
ecutive, and the judicial, are wisely established by the 
Federal Constitution. While they are in effect dis- 
tinct, the power of the several departments are in 
reality distributed and blended so as to make a sym- 
metrical and harmonious national government. 

It is not necessary that they be wholly unconnected 
with each other; the object is to secure the independ- 
ence of each.(1) In the British Constitution these 
several branches are by no means separate, for the 
magistrate forms an integral part of the legislative 
branch of government. 

This principle in the polity of our Government was 
not new at the time of the adoption of the Federal 
Constitution, but had existed in most of the organic 
laws of the original thirteen States. 

The legislative power is vested in Congress, which 
consists of a Senate and a House of Representatives. 
The plan of having two Houses of Congress was a de- 
parture from that under the Confederation. 

The utility of having two independent branches, 
one possessing a negative on the other, is generally 
admitted, and yet it has sometimes been disputed. 
The opposition, however, has generally come from 
theorists,— men of speculative minds and recluse hab- 
its. 

When it was decided in the Convention that the 
Federal Government should be divided into these 
three departments, several questions at once presented 
themselves with regard to the Constitution of the 
National Legislature. Questions arose as to what pro- 
portion the representation should be, and the rule of 
suffrage prescribed in each. The deputies of Delaware 
went so far as to threaten to retire from the body if 
any change from the system under the Confederation 
were made in regard to suffrage; but through the per- 
suasive eloquence and ability of Mr. Madison and 
Gouverneur Morris, obstacles in this regard were sur- 
mounted, they declared that the change proposed was 
‘*absolutely necessary,’’ and essential to the formation 
of a national government. So this department was 
organized and invested with specified powers, which 
operate directly on the people, the Government having 
at its command the needful physical means of execut- 
ing its powers, as in other elective and responsible 
governments, under the control of its constituents, 
the people and the Legislatures of the States. (2) 

The framers aimed to make every power proportion- 
ate to its object. 

This department provides for the election of repre- 
sentatives and a mode of filling vacancies; for the 
choice of senators and their qualifications; leaving to 
the respective States the times, places and manner of 
holding their elections for senators and representa- 
tives. But each House is to be its own judge of the 
election returns, and of the qualification of its own 
members. ‘I am greatly mistaken,’’ says Mr. Hamil- 
ton, “if there be any article in the whole plan more 
completely defensible than this; it rests upon this 
plain proposition: that every government ought to 
contain within itself the means of its own preserva- 
tion.” 





(1) Federalist, Nos. 47 and 48. 
(2) Webster’s Works, biographical part by Edward Ever- 
ett. 


. 





Under section 8 of the first article, Congress has 
power to lay and collect taxes, duties and excises, to 
pay the debts and to provide for the common defense 
and general welfare of the United States; and to make 
all laws which shall be necessary and proper for carry- 
ing into execution all the powers vested by the Consti- 
tution in the Government; and it is left to the discre- 
tion of the national Legislature to pronounce upon the 
objects which concern the general welfare. 

The executive power is vested in the President of 
the United States. 

The propriety of vesting such power in a distinct de- 
partment, and as to whether it ought to be composed of 
more than one person were questions largely discussed 
in the Convention. The justice and virtue of the people 
in this regard could be trusted. ‘* When the people 
are fit to be intrusted with the choice of their chief 
magistrate,’’ says Mr. Brougham, “they are fit for 
living under a Commonwealth.”’ (3) 

Objections were made also to constituting the Presi- 
dent the Commander-in-chief of the Army and Navy 
and of the Militia of the States. It was thought danger- 
ous to confide to the President the power of granting 
reprieves and pardons, and on that ground it was op- 
posed by many of the Convention of the States. The 
power in the President to nominate and appoint was 
also opposed. It was urged, in fine, that the Presi- 
dent, as constituted, was a king in every thing but 
name. (4) 

The President has the right to nominate, and by and 
with the advice and consent of the Senate to appoint 
ambassadors, other public ministers and consuls, 
judges of the Supreme Court, and all other officers of 
the United States whose appointments are not other- 
wise provided for or established by law; but Congress 
may vest the appointment of such inferior officers as 
they think proper in the President alone, in the courts 
of law or in the heads of departments. He has power 
“to fill all vacancies that may occur during the recess 
of the Senate, by granting commissions which shall ex- 
pire at the end of their next session.” 

The right to remove officers, which is vested in the 
President, was exercised more or less from the estab- 
lishment of the Government down to 1867, when a 
difference arose between Congress on the one hand and 
President Johnson on the other. And while it was 
fundamentally intended to make appointments de- 
pend on individual merit, honesty and fidelity, the 
evil rule put forth by President Jackson in 1829, of re- 
moving officials solely on the ground of political inter- 
est, has been too generally followed, and has worked 
much injury to the best good of the country. The 
Jackson rule is based upon the political motto that 
‘*to the victors belong the spoils;’’ a most pernicious 
doctrine. (5) The law of 1862, a kind of war measure, 
which gave the President the power to dismiss any 
civil officer when in his judgment it would promote 
the general welfare, while it would seem extra-judicial, 
was perhaps expedient under the circumstances. An 
act was, however, passed three years later, which pro- 
vided that a dismissed officer might demand a court- 
martial, and if found not guilty of the offense charged, 
the order would be annulled. In the event of the 
office of President becoming vacant from any cause, 
the Vice-President is to act, and in case of his death, 
or inability to discharge his duties, Congress may de- 
clare what officer shall then act as President. 





(3) Brougham’s Political Philosophy, vol. 1, ch. 2, p. 364. 

(4) Am. ed., vol. 1, p. 394. Speech of Luther Martin. 

(5) Mr. Parton, in his Life of Andrew Jackson, says, that 
in the first month of his administration more removals 
were made than had occurred from the foundation of the 
government to that time. He even removed competent 
and faithful incumbents. Col. Benton somewhere esti- 
mates that the removals by Jackson, in 1829, amounted to 
nearly seven hundred. 
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Mr. Justice Story, in discussing the powers which 
are vested in the President, says: “If corruption ever 
eats its way silently into the vitals of this republic, it 
will be because the people are unable to bring respon- 
sibility home to the executive through his chosen min- 
isters.”’ 

The judicial power is vested in one Supreme Court 
and such inferior courts as Congress may from time to 
time establish. The judges are appointed by the Presi- 
dent with the consent of the Senate, and they hold 
their offices during good behavior. A remark well 
founded in human experience is that of Montesquieu, 
made long ago, that “there is no liberty if the judic- 
iary power be not separated from the legislative and 
executive powers.”’ 

This department is properly invested with power to 
expound the Constitution, to declare what is the law, 
and to administer justice. Issues upon the law of the 
Federal Constitution have become matters of common 
occurrence in the courts; new questions of Constitu- 
tional law have arisen under three amendments, at 
least, to the Constitution, which have been adopted 
since the War of the Rebellion ended, as to the rela- 
tions of the Federal Government to the States and the 
people of the States, which have required attentive 
consideration. (6) 

The Supreme Court of the United States, exercising 
its appellate jurisdiction, may take cognizance of, and 
decide upon, an act of Congress whenever it is consti- 
tutionally presented to it; and it may determine 
which is the law, the Constitution established by the 
people or the legislative act adopted by their agents. 
Many leading statesmen in the Convention advocated 
this power of the judiciary, Luther Martin and Colonel 
Mason being among their number. (7) 

This power under the Constitution extends to all 
cases in law and equity under the laws of the United 
States, and treaties made in accordance with their au- 
thority. 

This general principle was stated and contended for 
as early as 1761, by James Otis, before the Supreme 
Court of Judicature for the province of Massachusetts 
Bay, upon the grant by that court of general writs of 
assistance, (8) and he was subsequently sustained by 
Lord Holt. Soin Rhode Island, in 1786, the Supreme 
Court refused to act under a statute of the General 
Assembly which it deemed contrary to the State Con- 
stitution as embodied in the royal Charter of Charles IT. 
So the Supreme Court of South Carolina in 1792, held 
that an act passed by the Colonial Legislature in 1712, 
which was opposed to Magna Charta, was ipso facto 
void. “If we wish to protect the good citizen in his 
right,’ said Oliver Ellsworth, ‘‘we must lift up the 
standard of justice; we must establish a national gov- 
ernment to be enforced by the equal decisions of law 
and the peaceable arm of the mugistrate.” 

Ours is a beneficent system. There is no safety and 
no well-founded hope for a due administration of gov- 
ernment in accordance with justice unless this power 
be kept, as far as practicable, separate and distinct 
from the other branches of the organism. (9) 

The utility and wisdom of establishing separate de- 
partments, particularly in representative governments, 
will not be questioned. For the accumulation of all 
powers, legislative, executive and judicial, in the same 
hands, whether of one, a few, or many, and whether 
hereditary, self-appointed or elective, may justly be 
pronounced the very definition of tyranny. (10) 

JoHN F. BAKER. 





(6) Southern Law Review for April-May, 1878. 

(1 Elliott’s Debates, vol. 5, p. 346; 3id. 44. 

(8) See Tudor’s Life of James Otis, p. 62. 

(9) Federalist, No. 78. 

(10) Federalist, No. 47; Bateman on the Constitution, 
6 257. 





EMINENT DOMAIN—ESTIMATE OF VALUE 
OF LAND OCCUPIED BY RAILROAD 
BEFORE PROCEEDINGS. 


MINNESOTA SUPREME COURT, JUNE 12, 1879. 
GREVE Vv. First Divisron St. PAUL AND PACIFIC 
RAILROAD Co. 

Where a railroad company, in advance of proceedings to 
obtain right of way, entered upon lands and constructed 
its road, held, that when proceedings were instituted the 
value of the improvements made by such company were 
not to be included in estimating the value of the land. 
PPEAL from District Court, county of Ram- 
say. 

John B. Brisbin and W. P. Warner, for appellants. 
Geo. L. & C. E. Otis, for respondents. 


GILFILLAN, C. J. It appears that. prior to institut- 
ing any proceedings to ascertain and pay the compen- 
sation to be paid for taking the land in controversy, the 
respondent, the railroad company, constructed and 
was operating its road across such land. It instituted 
such proceedings in 1870, and in those proceedings the 
question arises, is the owner entitled to have the amount 
which the company must pay for the right of way es- 
timated upon the basis of the value of the land, in- 
cluding the road-bed, ties, rails, etc., laid on it by the 
company, or of the value of the land without those im- 
provements? 

The question is new in this court. The cases in this 
court, referred to by the appellant, have very little 
bearing upon it. Gray v. This Company, 13 Minn. 315, 
and Hursh v. Same, 17 id. 439, and Warren v. Same, 21 
id. 424, hold that until compensation is made to the 
owner, a railroad company has no right to take pos- 
session of land and construct its road on it, and the 
cases of Hursh and Warren hold that, in the case of 
this company, the time of filing the report by the com- 
missioners is the time which is to be taken for the pur- 
pose of fixing the compensation. 

In Brisbine v. St. Paul & Sioux City R. R. Co., 2 
Minn. 114, Brisbine was a riparian owner on the Mis- 
sissippi river. The city of St. Paul for a street, and 
the railroad company for its track, had filled in front 
of his lot, into the river, raising the bed of the river 
above the surface of the water, and on this raised land 
the company had laid its track. The company con- 
tended here that Brisbine was not entitled to any com- 
pensation for this raised land. The court held that he 
was. 

The proposition, that the value which the city or com- 
pany had added to the land by raising it should be ex- 
cluded in estimating the compensation, was not made 
by nor passed upon by this court. 

In this case the company, having entered upon the 
land without making compensation, and, so far as the 
case shows, without the consent of the owner, was 
(technically, at least) a trespasser, and I have no doubt 
that where a trespasser affixes any thing to the soil it 
becomes, in strict law,a part of the soil, and belongs to 
the owner of it; and if the value of the land, taken at 
the time when taken, is to be the sole measure of com- 
pensation for the taking, this would be conclusive of 
the appellants’ right to have the value of these ties, 
rails, etc., included. But while the value of the land 
taken is a very important, and in many cases the con- 
trolling, element, it is not, as has been frequently held 
by this court, the sole consideration in arriving at the 
amount of compensation. Thus in Winona & St. Peter 


R. R. Co. v. Denman, 10 Minn. 267, it was held that 
where the land taken was part of a larger parcel used 
as a farm, the commissioners were uot confined to the 
damages done to, or the value of, the land actually 
taken, but might inquire into the effect of the taking 
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upon the whole tract; and also that the expense to 
the owner of fencing, rendered necessary by the con- 
struction of the road, is a proper element of damage. 

In Winona & St. Peter R. R.Co. v. Waldron, 11 id. 515, 
it was held that in a like case special benefits to the part 
not taken were to be deducted from the damages caused 
by the taking of the part taken. In Colvill v. St. Paul 
& Chicago R. R.Co., 19 id. 283, increased exposure to fire 
of buildings on the land not taken was held to bea 
proper element of damages. In Scott v. St.Paul & Chica- 
go R. R.Co., 21 id. 322, the charter provided that, on ap- 
peal from the award of commissioners, the jury should 
assess the “ value’’ of the land taken, and the court 
construed the word ‘‘value”’’ to embrace not merely the 
value of the land taken as a separate parcel, but also 
such additional value as attached to it by reason of its 
connection with adjacent land of the same owner; 
and in Warren v. First Division St. Paul & Pacific R. 
R. Co., id. 424, it was held that where the jury assess 
the damages, as of the date of the award of the com- 
missioners, interest should be allowed on the amount 
of the verdict from the date of the award of the entry 
of judgment, except where the owner has, between 
the award and verdict, had the actual possession and 
use, and derived benefit and value therefrom, in which 
case such value should be deducted from the interest. 
All these cases proceed on the ground that the value 
of the land taken is not in all cases to be the measure 
of compensation, but that when necessary to make the 
compensation just, fair and equitable, as the Constitu- 
tion, section 13, article 1, section 4, article 10, requires, 
the compensation allowed may be more or may be less 
than such value. This reduces the inquiry in this case 
to the point, does just compensation require that the 
appellant should be allowed the value which the com- 
pany hus added to the land by laying its track upon 
it ? 

That, in an action of ejectment, she might recover 
the track with the land, does not dispose of the ques- 
tion, for in such action the parties would rest on the 
technical rule as to what constitutes the realty, and 
she would recover the whole or none. The sole ques- 
tion in such case would be, what belongs strictly to the 
realty? The question of what the company ought in 
justice to pay for the taking the land for public use 
could not enter into nor affect the case. 

It was conceded on the argument that the company 
took possession of the land some years before proceed- 
ings to obtain the right of way were commenced, and 
constructed its road over it and has been operating the 
road ever since. When the proceedings were com- 
menced does not appear, but it is not questioned on the 
argument that in taking possession of, and construct- 
ing its road over the land, it intended to make this a 
part of its general line, and ultimately to secure, in the 
manner prescribed by law, the right to retain the land 
for that purpose, and the company was operating un- 
der a charter which in terms authorized it to enter 
upon, aud construct and operate its road over, the 
land, in advance of making the compensation required 
by the Constitution, although, notwithstanding this, 
the company was, under the decisions of this court 
upon the constitutionality of this part of the charter, 
a trespasser in constructing its road over the land 
without first making just compensation. We think 
these facts ought to be considered when the question 
between the company and the owner is what is just 
compensation to be made by the former to the latter 
for the taking. 

When we are not bound down by any tecnnical 
rules of property, but may enter into the considera- 
tion of what, under the circumstances, is just and 
equitable between the parties, we can see no reason 
for allowing the appellant the value of the road- 
bed, ties and rails which the respondent has placed 
upon the land. The court below was right in ex- 





cluding such value, and the order denying a new trial 
is affirmed. 

Berry, J., concurring. I agree to the general con- 
clusion arrived at by the majority of the court in this 
case, viz.: That the appellant is not entitled to recover 
for the road-bed, ties and rails; but I dissent from 
the reasoning by which that conclusion is reached. I 
think that, with some modification, the reasuns given 
for an analogous conclusion by the Supreme Court of 
Pennsylvania, in Justice v. The Nesquehoning Valley 
R. Co., cited ALBANY LAW JOURNAL, February 15, 
1879, are much more sound and satisfactory. 

—_—___—_——. 
REMOVAL OF CAUSE—ORDER FOR, IN 
STATE COURT UNNECESSARY — 
TIME OF FILING PETITION. 


UNITED STATES CIRCUIT COURT, DISTRICT OF NEW 
JERSEY, AUGUST 27, 1879. 


FULTON Vv. GOLDEN. 

For the removal of a cause from a State to a Federal court 
under the Act of Congress of March 3, 1875, an order of 
the State court is not necessary. 

Under the provision of such act requiring the petition for 
removal to be made and filed “ before or at the term at 
which such course could be first tried and before the 
trial thereof ” the petition must be filed before the ex- 
piration of the first stated term, where under the local 
law and practice a case could have been heard, and a 
petition after that time is not in reason, although the 
condition of business in the court or other cause might 
have prevented the hearing of the case at that term. 


) OTION to remand cause to State court. 


E. T. Green, for petitioner. 
J. A. Fulton, for respondent. 


Nrxon, D. J. This is a motion t» remand the above- 
stated cause to the Court of Chancery of the State of 
New Jersey, whence it was removed under the act of 
March 38, 1875. 

Two grounds are assigned for the motion: (1) Be- 
cause the record does not show that this court has 
jurisdiction of the case. (2) Because the application 
for removal comes too late. 

(1) With regard to the first it is sufficient to observe, 
that the petition alleges that the amount in dispute 
between the parties, exclusive of costs, exceeds the 
sum or value of five hundred dollars outlay,and that the 
controversy in said suit is between citizens of different 
States—the petitioner, who is the sole party defendant, 
being a citizen of Pennsylvania, and the sole com- 
plainant, a citizen of the State of Delaware. A bond 
in the penal sum of two thousand dollars, with two 
sureties residing in this State, was filed with the peti- 
tion, and as no question was raised in the State court 
or here as to its sufficiency, it must be assumed to 
have been in compliance with the requirements of the 
law. 

It was suggested in the argument that the cause 
should be remanded, because it did not appear that 
the State court made an order of removal. 

There is nothing in the act of March 3, 1875, requir- 
ing such an order and none is necessary. 

The jurisdiction of the State court over the cause 
terminates with the filing of the petition and bond. 
Taylor v. Rockefeller, 18 Am. Law Reg. (N. S.) 298; 
McMurdy v. Life Ins. Co., 4 W. N. C. 18. 

(2) Whether the application for removal was made 
too late depends upon the construction of the last re- 
cited act, which materially changed the law in this 
respect. 

Under the 12th section of the Judiciary Act, the ap- 
plication was required to be made by the defendant, 
“at the time of entering his appearance in the State 
court.’’ He waived his right to remove the cause 
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after he had in any manner submitted himself to the 
jurisdiction. 

The several acts of July 27th, 1866, and March 2d. 
1867, enlarge the time, and under them the petition for 
removal might be made ‘‘at any time before the trial 
or final hearing of the cause or suit”’ in the State 
court. But the 3d section of the act of March 3, 1875, 
again restricts the power of removal in reference to 
the time, and requires the petition in the State court 
to be made and filed ‘‘ before or at the term at which 
such cause could be first tried and before the trial 
thereof.”’ 

What is the meaning of the expression “could be 
first tried?”” Does it mean “ could be first tried,’ by 
the legislation of the State and the rules of practice 
of the State court, when the parties have been dili- 
gent in preparing the case for trial or hearing? or does 
it mean ‘‘ could be first tried” after the parties have 
put in their pleadings and got the case at issue, and 
have closed their testimony, years, it may be, after 
the suit was commenced? If the latter, then the right 
of removal would seem to depend upon the diligence 
or want of diligence of the litigants, rather than upon 
avy designation of time in the law itself. It must be 
confessed that the section is very defective in precis- 
ion of expression or obviousness of meaning; but the 
change in the phraseology shown, that Congress meant 
to abridge the right of removal and to fix a definite 
time within which it was to be exercised. If the con- 
struction is adopted which the defendant urges, it 
would be in the power of the respective parties to 
keep a case pending through a series of years in the 
State court, by neglect to file the pleadings, or to con- 
clude the taking of testimony, and then to procrastin- 
ate and still further delay the final hearing by removal 
to a Federal tribunal. 

The case under consideration affords abundant 
illustration of this. 

The bill of complaint was filed in the Court of Chan- 
cery of the State July 22, 1873, and the subpoena was 
returnable on the 5th of August following. The de- 
fendant put in the plea of the pendency of a suit be- 
tween the same parties for the same cause of action in 
a court of law in the State of Pennsylvania, which the 
chancellor overruled, and the defendant was ordered 
to answer the bill within thirty days from the 9th 
of December, 1874. On the 13th of January, 
1875, the answer was filed, and on the 16th of Feb- 
ruary following, the replication. The cause being 
thus at issue, February 16th, 1873, the rule of the court 
required that the complainant should begin to take 
testimony on his part within thirty days after issue 
joined, and conclude the same in thirty days (see 
80th Rule), within fifteen days thereafter, the defend- 
ant must commence taking testimony on his part and 
conclude the same in thirty days (Rule 81). At the 
expiration of this time the complainant is required to 
proceed immediately, or by adjournment, not exceed- 
ing ten days, with testimony to rebut the testimony of 
the defendant, or to sustain testimony on his part im- 
peached or contradicted by the defendant. The de- 
fendant may afterward produce counter-rebutting evi- 
dence on his part, but such evidence shall not be 
continued for more than five days on each side (Rule 
83). By the 86th Rule the time for taking testimony 
above limited shall not be extended except by written 
consent or by order of the court made upon notice. 

Under the provision of Rule 15, if the complainant 
fails, within ten days after the expiration of the time 
to take the testimony, to notice the cause for argu- 
ment, the defendant is entitled to an order, of course, 
directing the complainant to show cause why the de- 
fendant should not be permitted to notice the cause 
for argument and bring on the hearing thereof at the 
next stated term; and if cause be not shown to the 





contrary, the defendant is permitted to give the no- 
tice and bring on the hearing. 

The stated terms of the court are held on the first 
Tuesday of February, the third Tuesday of May, and 
the third Tuesday of October, annually. If the fore- 
going rules had been observed in taking the testimony 
the cause ‘could have been first tried” at the term 
of October, 1875. But it was not moved by either 
party, then, or afterward, although at least eight stated 
terms of the court intervened before the 3lst day of 
May, 1878, when the petition for removal was filed. To 
hold that the application was in time would be to af- 
firm that no term of the Court of Chancery had been 
reached during these two and a half years, at which 
the cause could be tried under tho legislation of the 
State and the rules of practice made pursuant 
thereto. 

My attention has not been called to a case where the 
act has received construction,or where it has been nec- 
essary to give it aconstruction in this respect. But 
Judge Dillon, in his treatise on the Removal of 
Causes, p. 57, and more especially in Ames v. The 
Colorado Cent. R. R. Co., 4 Dill. Ch. 264, strongly inti- 
mates that where under the local law and practice a 
case could have been finally heard at a stated term, a 
removal is not in time after the expiration of said 
term. Much support also is given to this view by the 
reasoning of Drummond, J., in Scott v. The Clinton 
& S. R. R. Co., 6 Biss. 529, in which the learned 
judge deplores the ambiguity of the language em- 
ployed in the statute, but cites with approbation a 
decision of his own, that an application for removal 
comes too late where a term is suffered to elapse by 
consent of parties after the issue has been formed by 
the pleadings. 

It is the judgment of the court that the petition for 
removal came too late, and the motion to remand the 
cause must prevail, and it is ordered accordingly. 
INTER-STATE EXTRADITION. — FUGITIVE 

BEING FOUND IN STATE SUFFICIENT 
TO AUTHORIZE RENDITION. 


CIRCUIT COURT, COOK COUNTY, ILLINOIS, JULY, 1879. 











PEOPLE EX REL. SUYDAM VY. SENNOTT. 

Under the provision of the Federal Constitution relating to 
rendition of fugitives from justice, it is sufficient that 
the person charged with crime be found in the State 
from which he is demanded. He need not have fled 
there. 

S. committed a crime in Pennsylvania and fled to Virginia. 
He afterward came to Illinois where he committed a 
crime and fled to New York, from which place he was 
brought back to Illinois on a requisition. He was there- 
after demanded by the authorities of Pennsylvania. 
Held, that the fact that he was in Illinois against his will 
would not preclude his rendition from that State. 
ROCEEDINGS by habeas corpus for release of 
the relator, Suydam, held under a warrant issued 

by the governor of Illinois upon the requisition of the 

governor of Pennsylvania. Sufficient facts appear in 
the opinion. 

McALLIsTER, J. There is but one question worthy of 
consideration presented by this case, and that arises 
under the extradition laws of the United States, in a 
proceeding upon habeas corpus, and upon a rather pe- 
culiar state of facts. Those laws are comprised in a 
single provision of the Federal Constitution, and sec- 
tion of an act of Congress passed to carry it into ef- 
fect. The constitutional provision declares: ‘‘A person 
charged in any State with treason, felony, or other 
crime, who shall flee from justice and be found in an- 
other State, shall, on demand of the executive author- 
ity of the State from which he fled, be delivered up to 
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be removed to the State having jurisdiction of the 
crime.” This being a part of the fundamental law of 
the land, is necessarily a part of the law of each State; 
and imposes a legal duty upon each whenever a case 
arises presenting the ingredients necessary to its exer- 
cise. Those ingredients are: A person charged with 
crime against the laws of some State, who shall have 
fled from the justice of that State, and be found in an- 
other State. While it is true that this provision is a 
part of the fundamental law of the land, and a part 
of the laws of each State, still it could not be carried 
into effect without legislation in each State, or of Con- 
gress applying to all of the States providing the means; 
because it does not designate any officer or branch of 
State government on whom the demand should be 
made, although the nature of the act of delivering up 
such person is executive or ministerial; nor the man- 
ner in which the demand, the delivering up, or removal 
should be made. Congress passed such an act, which 
excludes all legislation of the States repugnant to its 
provisions. The terms of that act seem, if it were com- 
petent to do so, to somewhat narrow, in one particular 
feature, this provision of the Constitution. The lan- 
guage of the latter is: ‘‘ Who shall flee from justice 
and be found in another State.’’ The act of Congress 
says: *‘ Whenever the executive authority of any State 
or Territory demands any person as a fugitive from 
justice of the executive authority of any State or Ter- 
ritory to which such person has fled.’’ Then upon cer- 
tain evidence being presented, it is made the duty of 
such executive to cause his arrest and delivery to the 
authorized agent of the demanding State. By the Con- 
stitution the person is subject to extradition if charged 
with crime in a State, has fled from justice, and shall\ 
be found in another. By the act of Congress taken | 
literally, he must not only have fled from justice, but/ 
have fled to the very State upon whose executive the 
demand is made. 

This difference in language is the basis of the legal 
point made in this case; for at the time the requisition 
was made (June, 1879), by the governor of Pennsylva- 
nia upon that of Illinois, the warrant of the latter is- 
sued, and relator’s arrest thereunder, which is the 
imprisonment he alleges is illegal, and to be relieved, 
from which he’sued out this writ of habeas corpus, he 
was not in this State of his own will, but had been 
forcibly brought here by a requisition of the governor 
of Illinois upon the governor of New York. Having 
been discharged from that imprisonment on habeas 
corpus, he was immediately re-arrested on the war- 
rant issued upon the Pennsylvania requisition above 
referred to. Upon the ground that he had not volun- 
tarily come here, but was brought by force from the 
State of New York, where he then resided, his coun- 
sel insists that Illinois was not a State to which he had 
fled, within the meaning of the act of Congress. 

But other facts are established by the evidence in 
the case. In July, 1874, Suydam, then having his dom- 
icile in the State of West Virginia, went to Pittsburg, 
Penn., and there committed, as we are bound to regard 
as true in this proceeding, a crime against the laws of 
the latter State, by obtaining money by false pre- 
tenses; for which an indictment was found against 
him in the proper court of that State at the March 
term, 1879, which was the basis of the requisition above 
referred to. He, however, did not remain in Penn- 
sylvania long after the crime, but went back to Vir- 
ginia, and thence, late in the year 1875, came to the 
State of Illinois, and resided in the city of Chicago 
about two years, where, as it is alleged, he committed 
perjury in testifying falsely under oath before a com- 
petent officer touching his qualification to become bail 
for one Reed, and then fled to the State of New York, 
and there resided until last May, when he was brought 
back to Chicago on a requisition for said alleged crime 
of perjury, which was the occasion of his being in the 











State at the time of his arrest upon the executive 
warrant issued upon the requisition of the governor 
of Pennsylvania, based upon said indictment, and im- 
mediately in question in this case. 

“To constitute a person a fugitive from justice it is 
not indispensable that he should abscond or leave ina 
clandestine or surreptitious manner. It is prima facie 
sufficient that he leaves voluntarily. For when t 
person commits a crime, and then departs the State, 
presumption arises, in the absence of explanatory evi- 
dence, that the departure was on account of the crime, 
and the law regards the character of fugitive fro 
justice as attaching.’’ Spear’s Law of Extradition, 
273 to 275, and cases cited. 

If the provision of the Constitution and the act of 
Congress differ in respect to the point under considera- 
tion, of course that of the former must prevail over 
the latter. It seems to me to be a fair interpretation 
of the constitutional provisions, that the other requis- 
ites being supplied, it is only necessary to justify the 
arrest under the executive warrant, that the person 
should be a fugitive from the justice of the demand- 
ing State, and be found in the State where the war- 
rant issued. I, therefore, do not concur in the posi- 
tion that the relator cannot be amenable to such war- 
rant, unless he had fled to this State, and remained 
here as such fugitive at the time of his arrest. Havin 
committed the crime in Pennsylvania, and then d 
parted the State, he is to be regarded as a “ fugitive 
from justice,’”’ so long as he keeps out of the State, and 
subject to the extradition laws, unless that State 
lost its right to demand him by her own laches. The ex- 
ecutive warrant in these cases isa criminal process, and 
when he was discharged from imprisonment under the 
proceedings by which he was brought here, by what 
rule of law, if he was here as a fugitive from justice, 
he could be exempt from such process, I confess my- 
self unable to understand. The governor was under 
no duty to return him to New York, or guarantee a 
safe return. He might be privileged from arrest on 
civil process by a well-settled rule of law, but not from 
acriminal one. No such privilege is known to the law. 
The only requisites of a case, under the Constitution 
and laws, are: 1. The person demanded must be 
charged in some State with treason, felony, or other 
crime. 2. He must be a fugitive from justice, because 
he is expressly described as one who shall flee from 
justice, and who is to be delivered upon demand of 
the executive authority of the State from which he 
fled. 3. He must be found in another State than the 
one in which the crime is charged to have been com- 
mitted. It seems to me clear, though I may be wrong, 
that all these requisites are fully supplied in this case. 
Being compelled to decide the question, however im- 
portant or novel it may be, I must follow my own 
convictions, though the conclusion may be regarded 
as in conflict with the doctrine laid down by Dr. Spear, 
in the excellent work above referred to. When both of 
us are properly understood, I do not think there is any 
conflict. 

The writ of habeas corpus will be dismissed, and the 
prisoner remanded. 

——— ee 
AGENCY—LIABILITY OF AGENT FOR 
CONTRACT IN HIS OWN NAME 
FOR PRINCIPAL. 

ENGLISH HIGH COURT OF JUSTICE, EXCHEQUER 
DIVISION, FEBRUARY 27, 1879. 


OGDEN v. HALL. 


The defendant, an ironfounder and machinist at Bury, hav- 
ing set up some mill machinery at Roanne, in France, for 

a French mill-owner there, was requested by him to en- 

an overlooker to manage the machinery, and ac- 
cordingly, on the ‘th of December, 1876, a written 
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agreement was drawn up and signed by the defendant 
and plaintiff, at Bury, in the following terms: ‘‘ I hereby 
agree, on behalf of M. B. P., Roanne, France, to engage 
Mr. Amos Ogden (the plaintiff), overlooker, at the rate 
of 4l. week, with travelling expenses there and back. 
The sum of 30s. per week to be paid to his wife every 
fourteen days. (Signed) Robert Hall, (the defendant) 
per J. H. Hall, Amos Ogden.” Thereupon the plaintiff 
proceeded to Roanne, receiving 101. at starting from the 
defendant, and entered on his duties as overlooker at 
the mill there, and continued there in that capacity 
till the middle of October, 1877, when, in consequence of 
a misunderstanding with M.B.P., the French mill- 
owner, he left and returned to England. During the 
plaintiff's stay in France the 30s. was paid to his wife 
every fortnight by the defendant at Bury, and upon his 
leaving France a sum of 121. was paid to him by the de- 
fendant’s agent at Roanne to enable him to return 
to England. The remainder of his wages under 
the contract, except a balance of some I7l., was regu- 
larly paid to him from time to time by the French mill- 
owner. For this balance he now sued the defendant. 

Held (dissentiente Kelly, C. B.), by Huddleston and Pollock, 
BB., giving judgment for the defendant, that the case 
was governed by the decision of the Court of Appeal in 
Gadd vy. Houghton, 35 L. T. Rep. (N. 8.) 222; L. Rep., 1 
Ex. Div. 357 ; 46 L. J. Ex. 71, there being no distinction 
between the words “on account of” in that case, and 
“on behalf of” in the present one; and that these 
words being in the body of the contract it was imma- 
terial that the defendant signed the document in his 
own name without qualification, and he did not thereby 
render himself personally liable. 

The plaintiff in thisaction sued the defendant in the 
Salford Hundred Court for moneys payable to him by 
the defendant for work and services done and ren- 
dered by the plaintiff as the hired servant of the de- 
fendant, and otherwise for the defendant, at his re- 
quest, and for wages due to the plaintiff in respect 
thereof, and for travelling and other expenses paid 
and disbursed by the plaintiff during such service, and 
for money due on accounts stated. 

The facts of the case were, that the plaintiff was an 
overlooker in a mill, and the defendant an ironfounder 
and machinist at Bury, and that in the latter part of 
the year 1876 the defendant set up some machinery at 
a mill at Roanne, in France, for M. Beluze Pottier, 
and that after it was set up Beluze Pottier requested 
the defendant to engage some person to act as an over- 
looker and to manage the machinery for him at his 
mill at Roanne. Accordingly, on the 7th of Decem- 
ber, 1876, the defendant engaged the plaintiff upon the 
terms contained in the following agreement: 

Hope Founpry, Bury, Dec. 7, 1876. 

I hereby agree, on behalf of M. Beluze Pottier. 
Roanne, Loire, France, to engage Mr. Amos Ogden, 
overlooker, at the rate of 4l. per week, with travelling 
expenses there and back. Thesum of 1/. 10s. per week 
to be paid to his wife every fourteen days. 

(Signed) Rospert HAL, 
Per JoHN HALL. 

(Signed) Amos OGDEN. 

The verdict was entered for the plaintiff, leave to 
move being given. The question was whether the de- 
fendant was personally liable. 


R. H. Collins having obtained a rule. 


Crompton, for plaintiff, showed cause, citing and re- 
ferring to Gadd v. Houghton, 35 L. T. Rep. (N. 8.) 228; 
L. Rep., 1 Ex. Div. 357; 4 L. J. 71, Ex.; Parker v. 
Winlow, 7 E. & B. 942, p. 947; 27 L. J. 49, Q. B., note 
to Thomson v. Davenport, 2 Sm. L. C. (6th ed.) 438, 7th 
ed. 384; Tanner v. Christian, 4 E. & B.591; 24 L. J. 91, 
Q. B.; Paice v. Walker, 22 L. T. Rep. (N. 8.) 547; L. 
Rep., 5 Ex. 173; 39 L. J. 109, Ex.; Lennard v. Robin- 
son, 5 Ell. & B. 125; 24 L. J. 275, Q. B.; Deslandes v. 
Gregory, 2 L. T. Rep. (N. 8.) 634; 2 El. & El. 602; 30 
L. J. 36, Q. B. 

R. Henn Collins, for defendant, contra, cited Gadd vy. 
Houghton, supra; Armstrong v. Stokes, 26L.T. Rep. (N. 








8S.) 872; L. Rep., 7 Q. B. 598; Southwell v. Bow- 
ditch, 34 L. T. Rep. (N. S.) 183; L. Rep., 1 C. P. Div. 
100, 374; 45 L. J. 374, 630, Q. B. 


Hupp.eston, B. The whole question turns upon 
the way in which the instrument in question, the con- 
tract in fact between the parties in this case, is to be 
construed. It is in the following terms: “I hereby 
agree, on behalf of Mons. Beluze Puottier, Roanne, 
Loire, France, to engage Amos Ogden overlooker, at 
the rate of 41. per week, with travelling expenses there 
and back. The sum of 1/. 10s. per week to be paid to 
his wife every fourteen days,” and this is signed, 
“Robert Hall, per John Hall.’’ Now, in the notes to 
the case of Thomson v. Davenport, 3 Sm. L. Cas. 438 
(7th ed.), by Messrs. Henn Collins and Arbuthnot, 
p. 374, in the 6th ed., it is said: ‘In all these cases the 
question, whether the person actually signing is to be 
deemed to be contracting personally or as agent only, 
depends upon the intention of the parties, as discover- 
able from the contract itself; and it may be laid down 
as a general rule, that, where a person signs a contract 
in his own name without qualification, he is prima facie 
to be deemed to be a person contracting personally; 
and in order to prevent this liability from attaching, it 
must be apparent from the other portions of the 
document that he did not intend to bind himself as 
principal.’’ Now here, the defendant signed this doc- 
ument in his own name without any qualification, and 
prima facie therefore he “contracted personally.”’ But 
then comes the question whether or not there are any 
words in any other portion of the document which 
show that the defendant, though he signed the instru- 
ment without qualification in his own name, * did not 
intend to bind himself as principal,’’ and we find that 
at the very commencement of the instrument it is 
stated that he is eutering into the agreement “on be- 
half of’ another person. Now, what is the meaning 
of these words ‘* On behalf of Mons. Beluze Pottier,” 
etc.? If they are to be considered as words of descrip- 
tion merely, as was done with regard to the words ‘“‘As 
agent for John Schmidt and Co.,” in the case of Paice 
v. Walker, on which case the plaintiff's counsel has so 
strongly relied in the present case, then of course the 
plaintiff will succeed in establishing his claim against 
the defendant; but if, instead of being read as mere 
words of description, they are held to be words indi- 
cating the capacity in which the defendant made and 
signed the contract, namely, that he made it ‘‘ on be- 
half of” or ‘‘as agent for’? Mons. Beluze Pottier, 
they would then, in my opinion, be words of the same 
import as the words “on account of”’ in the case of 
Gadd v. Houghton, in the Court of Appeal. In Gadd 
v. Houghton this court held that the defendants in 
that case were liable on the ground that, not having 
qualified their signature to the contract by words 
showing that they contracted as agents or brokers only 
for other persons, they must be taken to have con- 
tracted personally, and that the case was undistin- 
guishable from that of Paice v. Walker; but the Court 
of Appeal overruled the decision of this court in Gadd 
v. Houghton, and held that the case was not governed 
by Paice v. Walker; that whatever might be the de- 
cision in that case upon the words “as agent for,” yet 
the words ‘“‘on account of’ in Gadd v. Houghton 
were not at all ambiguous, and that it was impossible 
to make them words of description merely, and that 
the effect of them at the beginning or in the body of 
the contract had effect and operation throughout the 
whole document, including the signature, and that the 
addition of those words after the signature would not 
have added any thing to what had been previously 
stated in the body of the instrument. Archibald, J., 
in his judgment in that case, said: ‘“‘ The usual way in 
which an agent contracts so as not to render himself 
personally liable, is by signing ‘‘ as agent.’’ That, how- 
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ever, is not the only way, because, if it is clear from 
the body of the contract that he contracts only as 
agent, he would save his liability. No words could be 
plainer than the words in the body of the contract 
here ‘on account of Morand & Co.’ to show that the 
defendants contracted only as agents;’’ and Quain, 
J., also expressed himself to the same effect. Now, I 
think that the words ‘‘on behalf of’’ in the body or 
at the beginning of the instrument of contract here 
are of the same import and to the same effect as the 
words ‘‘on account of’? in Gadd v. Houghton, and 
show that the present defendant was contracting not 
on his own account and liability, but ‘‘as agent”’ for 
Mons. Beluze Pottier. I can see no distinction or dif- 
ference whatever between them, and that being so, the 
case of Gadd v. Houghton in the Court of Appeal is a 
conclusive authority in favor of the defendant, for 
whom, therefore, I am of opinion that the judgment 
ought to be entered. 

Pou.ock, B. I am of the same opinion. Looking 
at the words of the contract in the present case, which 
are as follows [his Lordship here read the contract as 
set out in the case]. I am certainly of opinion that 
the case is governed by the decision of the Court of 
Appeal in Gadd v. Houghton, That case was origin- 
ally tried before me at Liverpool, where I held that 
the defendants were not liable; and when the case 
came before this court on a rule for a new trial, the 
court seemed to think that the case was governed by 
the decision in Paice v. Walker, and that the words 
“on account of” occurring only in the body of the 
contract, and the contract itself being signed by the 
defendants in their own name without qualifica- 
tion, there was nothing to show the prima facie liabil- 
ity of the defendants as having contracted personally ; 
and accordingly my ruling at nisi prius was overruled. 
But when the case came before the Court of Appeal, 
that court overruled the decision of this court upon 
that point, and held that the case was not governed by 
Paice v. Walker, between which case and that of Gadd 
v. Houghton they established a clear distinction. But 
then Mr. Crompton, on the part of the present plaintiff, 
has urged and relied strongly upon the fact of the sum 
of 11. 10s. a week being paid to the plaintiff's wife by the 
defendant — payment which he says was by the terms 
of the contract expressly agreed to be made to the 
wife by the defendant — as a circumstance showing or 
leading to the conclusion that the defendant is the 
party personally liable on this contract. But, in truth, 
the contract does not provide for the payment of that 
sum by the defendant. It states merely that the sum 
of 11. 10s. per week is to be paid to the plaintiff's wife 
every fourteen days, and, although as a matter of fact, 
and presumably of convenience as between the par- 
ties, the defendant did pay this sum to the plaintiff's 
wife, the payment might very well have been made by 
the French principal, M. Beluze Pottier, by post-office 
order, or in various ways other than by the hands of 
the defendant. Iam of opinion, as before mentioned, 
that the present case is governed by Gadd v. Houghton 
in the Appeal Court, and therefore it is unnecessary to 
say any thing more than that I think our judgment 
should be in favor of the defendant. 

KELLY, C. B., dissented. 

Judgment for the defendant. 

ae eee 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JUNE AND JULY, 1879. 


BoUNDARY — LAND BOUNDED BY PRIVATE WAY.— 
R. was the owner ofa plot of ground known as “Cedar 
Square,’’ which included a private way thirty feet 
wide. Adjoining this way were premises owned by 


him for the purposes of which the way was used. 





These premises he conveyed to plaintiff bounding them 
along the way by ‘‘ Cedar Square.’’ Held, that plain- 
tiff took by implication a right of way over the thirty 
feet private way. The rule is that when a grantor con- 
veys land bounded ona street or way over his other 
land, he and those claiming under him are estopped to 
deny the existence of such street or way. Tobey v. 
Taunton, 119 Mass. 404. If the plaintiff's line had been 
described as bounded upon a way or passage way thirty 
feet wide, it istoo clear to admit of discussion that 
the grantor and the defendant claiming under him 
would be estopped to deny the plaintiff's right to a way 
thirty feet wide between Cedar street and McLean 
place. It can make no difference that the way is called 
by another name. The question is whether the thing 
intended as a boundary was in fact a way ; if it was, it 
is immaterial whether it is called a way, street, avenue, 
lane, road, place or court. Franklin Ins. Co. v. Cousens. 
Opinion by Morton, J. 


FIXTURES—GAS FITTINGS AND PORTABLE FURNACE 
NOT PART OF REALTY.—W. made a verbal agreement 
with C. for the purchase of real estate, and took posses- 
sion thereof, and placed therein a portable furnace, with 
pipes, registers, etc., and gas fixtures. Subsequently 
W. sold the furnace and the fixtures. Held, that in the 
absence of evidence that the furnace had any peculiar 
adaptation to the house in which it was placed, or was 
essential to the enjoyment of the estate, or that it was 
intended otherwise than as furniture, in the same sense 
in which a stove is furniture, a refusal to rule that if 
was a part of the realty was proper. McConnell v. 
Blood, 123 Mass. 47. Held, also, that gas fixtures, 
whether in the form of chandeliers suspended from 
the ceilingat the top of the rooms, or projecting as 
brackets from the perpendicular walls, though attached 
to the gas pipes by screws, and made tight by cement, 
are in the nature of furniture, and do not lose their 
character as chattels by reason of the manner in which 
they are affixed. Guthrie v. Jones, 108 Mass. 191. 
Towne v. Fiske. Opinion by Soule, J. 


TENANCY IN COMMON—CONVERSION OF PROPERTY BY 
CO-TENANT—ACTION.—Where defendant who was a ten- 
ant in common with plaintiff of a printing press, type 
and other materials with which plaintiffs carried ona 
job printing office, took the common property out of 
the possession of plaintiffs, and refused to tell them 
where he had placed it, so that they were thereafter 
unable to make any use of it in their business, held, 
that defendant was liable in tort to plaintiffs. It is 
well settled that when a tenant in common of chattels 
has destroyed them, or sold them, or so appropriated 
them to his own use as to render any future enjoyment 
of them by his co-tenants impossible, he has so con- 
verted them to his own use that an action of trover 
or of tortin the nature of trover may be maintained by 
his co-tenantagainst him. Daniels v. Daniels, 7 Mass. 
135 ; Weld v. Oliver, 21 Pick. 559; Delaney v. Root, 99 
Mass. 546; Warner v. Abbe, 112 id. 355. Needham v. 


Hill. Opinion by Soule, J. 
——— 
VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT.* 


JUDGMENT—WHEN NOT A LIEN ON LAND.—L. owned 
atract of land which he cultivated, and a younger 
brother and two sisters lived with him, but not as ten- 
ants. There were liens on the land, and L. owed his 
brother and sisters money. By parol contract L. sold 
the land to his brother and sisters, they assuming to 
pay the liens, and paying the balance in his bonds, 
which they delivered to him, and they took and held 
possession of the land. L. afterward conveyed the 
land to them, but before the deed was recorded H. 


*To appear in 30 Grattan’s Reports. 
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docketed a judgment which he had recovered against 
L. after the parol agreement had been made and car- 
ried into effect. Held, the judgment is not a lien up- 
on the land. 2 Minor’s Inst. 775 ; 2 Story’s Eq., § 760 ; 
Withers v. Carter, 4 Gratt. 407 ; Floyd v. Harding, 28 
id. 401; Morton v. Robards, 4 Dana, 258; Eidson v. 
Huff, 29 Gratt. 338. Long v. Hagerstown Agric. Imp. 
Manuf. Co. Opinion by Anderson, J. 

MANDAMUS—OFFICE OF—WRIT OF.—The office of the 
writ of mandamus is to compel corporations, inferior 
courts and officers to perform some particular duty in- 
cumbent upon them, and which is imperative in its 
nature, and to the performance of which the relator has 
a clear legal right, without any other adequate specific 
legal remedy, to enforce it ; and even though he may 
have another specific legal remedy, if such remedy be 
obsolete or imperative, the mandamus will be granted. 
6 Bac. Abr. (Bourrier’s ed.) 418 ; Broom’s Leg. Max. 
192, note ; King William Justices v. Munday, 2 Leigh, 
168-9. The remedy is extraordinary, and if the right 
is doubtful, or the duty discretionary, or there be any 
other adequate specific legal remedy in use, this writ 
will not be allowed. Com. v. Justices of Fairfax Co. 
Ct., 2 Va. Cas. 9; Dawson v. Thurston & others, 2 Hen. 
& Mun. 132; Brown vy. Crippin & Wise, 4 id. 173 ; King 
William Justices v. Munday, 2 Leigh, 165; Harrison v. 
Emmerson, id. 764; Manns v. Givens, 7 id. 689; 
Morris, ex parte, 11 Gratt. 292, 297; Yeager, ex parte, 
id. 655; Randolph Justices v. Stalnaker, 13 id. 523; 
Cowan v. Fulton, 23 id. 579; Kent v. Dickinson, 25 
id. 817; United States v. Lawrence, 3 Dall. 42; Ex 
parte Crane, 5 Pet. 190 ; Ex parte Roberts, 6 id. 216; 
Ex parte Bradstreet, 7 id. 634; Ex parte Many, 14 
How.(U. 8.) 24; Life and Fire Ins. Co. v. Wilson’s Heirs, 
8 Pet. 291 ; Life and Fire Ins. Co. v. Adams, 9 id. 571, 
592 ; Ex parte Hoyt, 13 id. 279; Ex parte Cutting, 94 
U. 8S. (4 Otto) 14. Page v. Clopton, judge. Opinion 
by Burks, J. 

—— WHEN IT WILL LIE TO COMPEL JUDGE TO SIGN 
EXCEPTIONS.—1. On the 22d March, 1878, C., a judge in 
court, imposed a fine on P., an attorney, for alleged 
contemptuous behavior in the presence of the court, 
and atthe same time a motion was made by another 
attorney, to remit the fine, which motion was contin- 
ued until a further day. On the 25th of the same 
month, the court overruled the motion to remit the 
fine, and ordered the sergeant to take P. in custody 
and detain him until the fine was paid. P. was in 
court on both of these days, and no exception was 
taken to the action of the court. On the 27th of the 
same month, and during the same term, P., who had 
paid the fine under protest, appeared in court and 
offered to except to the jadgment imposing the fine, 
and moved the court to certify the facts on which the 
judgment was ordered, and that witnesses be called to 
testify to these facts, which, for reasons stated by the 
court, was refused. No bills of exceptions appear to 
have been tendered on this day, but on the 30th day of 
the same month, the last day of the term, P. tendered 
three bills of exceptions to the judgment and rulings 
of the court, which the judge refused to sign, and P. 
applied for a mandamus to compel him to sign the 
same. Held, 1. The writ of mandamus will lie to com- 
pel the judge to sign bills of exceptions in this case, if 
‘the truth of the case be fairly stated therein.’”’ 2, 
When a bill of exceptions is tendered which does not 
fairly state the truth of the case, it is the duty of the 
judge, with the aid of the counsel, to settle the bill, 
and when settled to sign it, and if he refuses to do this, 
mandamus will lie to compel him. Ib. 

—PRACTICE WHERE JUDGE IS REQUIRED TO SIGN 
EXCEPTIONS—NOTICE.—The usual practice is to give 
notice of the exception at the time the decision is made, 
and reserve liberty to draw up and present the bill for 
settlement and signing, either during the trial or after 





the trial, and during the term, as may be allowed by 
the court, but it must be signed during the term at 
which final judgment is rendered ; and it will be dis- 
regarded in the appellate court, if signed after the end 
of such term, although signed pursuant to a previous 
order allowing it, unless, perhaps, such order be 
made by consent of parties. The rule as to notice of 
intention to take an exception, or of taking it at the 
time of the ruling, does not apply toacase like the 
present, in which the exceptant and the judge are the 
only parties concerned. Ib. 

SALE OF REAL ESTATE—INCUMBRANCES—NOTICE— 
WHEN CERTIFICATE OF CLERK NO PROTECTION TO 
PURCHASER.—In 1854 C. conveyed a tract of land to B. 
in trust to secure, first, debts due to P., and, second, a 
debt due to K. B. being required by K. to sell the land, 
C. enjoined the sale, making only B. and K. parties de- 
fendants, and filing the deed as an exhibit with his bill. 
In this suit there was a decree appointing B. a special 
commissioner to sell the land, and at the sale K. pur- 
chased it. This sale was confirmed, and B. was directed 
to convey the land to K., and take a deed of trust upon 
it to secure the purchase-money. B. conveyed the 
land to K., referring to it as the land in the bill, etc., 
mentioned in the suit, but instead of taking the deed 
of trust upon this land, took it upon another tract of 
K., which proved to have been covered by other prior 
liens to its full value. In 1862 K. sold and conveyed the 
land bought under the decree to W. and S., the deed 
referring to it as the land purchased under the said 
decree. J., as an assignee of P., filed his bill against 
W. and S. and others to enforce the lien of the deed of 
1854 to satisfy his debt, and W. and S. answered, claim- 
ing that they were bona fide purchasers without notice, 
and they averred that, living some distance from the 
court-house of the county in which the land lay, and 
which was difficult of access by reason of the war, they 
refused to purchase unless K. would bring the certifi- 
cate of the clerk of the court that there were no liens 
or incumbrances on the land ; and that the clerk did 
examine the records in his office, and did give the cer- 
tificate that so far as the records of his office showed, 
there was no lien or incumbrance on this land. And 
they then purchased and paid all the purchase-money 
and received the deed. Held, that W. and S. were 
bound to know all that the said suit disclosed, and 
that the certificate of the clerk was not sufficient to 
entitle them to the defense of bona fide purchasers 
without notice. Burwell’s Adm’rs v. Fauber, 21 Gratt. 
446 ; Long v. Wellers, Ex’r, 29 id. 347 ; Cordova v. 
Hood, 17 Wall. 1; Brush v. Ware, 15 Peters, 93, 114. 
Wood v. Krebbs. Opinion by Christian, J. 

a 
NEW JERSEY COURT OF CHANCERY 
ABSTRACT.* 


MAY TERM, 1879. 


DOMICILE—OF UNEMANCIPATED MINOR—MARRIAGE 
— JURISDICTION.— The domicile of a legitimate, un- 
emancipated minor is, if his father be alive, the domi- 
cile of the latter. An infant, whose parents resided in 
Canada, filed a bill to annul her marriage, on the 
ground of her husband’s fraud and misrepresentation 
as to the effect of a Jewish ceremony performed in 
this State, which she at the time believed to be merely 
a betrothal. Her husband was domiciled elsewhere. 
Held, that she was incapable of changing her own 
domicile, and that, consequently, the court had no 
jurisdiction. Where neither of the parties to a mar~ 
riage resides here, this court will not take jurisdiction 
of a suit to annul the contract on the ground that the 
contract was made here. Philm. on Domicile, 37; 





* To appear in 4 Stewart’s (831 N. J. Eq.) Reports. From 


John H. Stewart, Esq., Reporter. 














—  a aRION S 


THE ALBANY LAW JOURNAL. 


235 





ba 





Story on Conflict of Law, § 46. Blumenthal v. Tan- 
nenholz 

EMINENT DOMAIN —MORTGAGED LAND TAKEN BY 
AGREEMENT WITH MORTGAGOR — IMPROVEMENTS BE- 
LONG TO LAND AND SUBJECT TO FORECLOSURE.—The 
power of eminent domain confers the right to take 
property on making just compensation, and that com- 
pensation in such case is, so far as the value of the land 
is concerned, to be estimated as of the time when pos- 
session was taken, and therefore cannot include the 
value of improvements subsequently put upon the 
property by the party entering under the right. But 
where, as in this case, the entry was not under that 
right, the right to take the property on compensation 
does not exist, and the party entering and improving 
does both, subject to the right of the mortgagee whose 
mortgage was on the property, to sell, for the payment 
of his debt, the land and the permanent improvements 
incorporated with it. In the one case the maxim 
“Quicquid plantatur solo, solo cedit’’ is not applicable; 
in the other it is. In this case the Erie Railway Com- 
pany constructed a track over a part of certain prem- 
ises which were covered by a prior mortgage duly re- 
corded. The track was built, not under ordinary 
condemnation proceedings in eminent domain (on the 
contrary there was an express inhibition in their char- 
ter against occupying those lands), but under a grant 
of right of way from the mortgagors. Held, that the 
company had no right to have the track, etc., put on 
the premises by them, reserved from a sale under fore- 
closure of the mortgage. Price v. Weehawken Ferry 
Co. 


PERSONAL PROPERTY—WHAT CONSTITUTES MACHIN- 
ERY.—Cotton machinery, such as Danforth spinning- 
frames, twisting-frames, etc., though fastened to the 
floor by nails or screws, or held in position by cleats, 
held, to be personal property, and to pass under a chat- 
tel mortgage thereof, as against a mortgage of the 
realty subsequently given, describing the property as 
“all those certain mills, factories, etc., and all the 
machinery and fixtures in the same.’’ Blancke v. 
Rogers, 11 C. E. Gr. 563; Murdock v. Gifford, 18 N. Y. 
28; Teaff v. Hewitt, 1 Ohio St. 511; Walker v. Sher- 
man, 20 Wend. 636; Swift v. Thompson, 9 Conn. 63; 
McConnell v. Blood, 123 Mass. 47. Keeler v. Keeler. 


—— WHAT Is notT.—Personal property included in 
the chattel mortgage, but incorporated with the realty, 
held, not to pass by the chattel mortgage as against the 
subsequent mortgage of the realty. The property was 
asteam-engine, securely and permanently bolted toa 
foundation set in the ground, with the boilers as a 
necessary adjunct thereto, together with the shafting, 
belting, couplings and pulleys to communicate the 
power; also, water-wheels and a water-wheel gover- 
nor. A gas-generator, situated in a pit in a building 
constructed for it on the premises, the gas-pump con- 
nected with it, and the pipes, were also included. Also, 
gas-burners, as not being furniture but mere accesso- 
ries to the mill. Also, steam-heating-pipes laid on 
hooks attached to boards fastened to the walls, and 
heating-pipes, part of the system of piping, which 
merely rested upon the floor, without being attached 
to it. Crane v. Brigham, 3 Stock. 29; Quinby v. Man- 
hattan Cloth Co., 9 C. E. Gr. 260; Keve v. Paxton, 11 
id. 107; Fish v. Waterproof Paper Co., 2 Stew. 
16; S. C. on appeal, sub nom. McMillan v. Fish, id. 610; 
Watson v. Watson Manufacturing Co., 3 Stew. 483; 
Hays v. Doane, 3 Stock. 84, 96; Regina v. Lee, L. R., 1 
Q. B. 242; Sewell v. Angerstein, 18 L. T. Rep. (N. 8.) 
300; Philbrick v. Ewing, 97 Mass. 133, and Stockwell v. 
Campbell, 39 Conn. 362. Ib. 

—— NOT MADE REAL BY TRANSMISSION WITH REAL.— 
The fact that property, personal in its nature, but not 
incorporated with the realty, has, in transmission, 





been passed merely by the deed for the land, does not 
establish its character. Its character is not affected by 
long-continued localization alone. Williamson v. N. 
J. South. R. R. Co., 2 Stew. 311, 328. Ib. 


SALE OF REAL ESTATE—DUTY OF BROKER—SPECIFIC 
PERFORMANCE — AGENT PURCHASING.—A person was 
employed to find a purchaser for a piece of property, 
the price to be fixed by the vendor. Having found a 
purchaser, with whom the vendor agreed as to the 
price, held, that the conduct of the agent having 
been fair, no further duty was imposed upon him in the 
matter, by reason of such special, qualified agency. 
The purchaser was to give a mortgage for part of the 
purchase-money. He offered to pay the whole in cash, 
if desired. Held, that, under the circumstances, the 
fact of his insolvency would not avail as a defense 
against specific performance. The buyer did not dis- 
close the fact that he was, in fact, purchasing for 
another person. Held, that he was under no duty to 
disclose his principal. Hughes v. Young. 

——_—__g 


MICHIGAN SUPREME COURT ABSTRACT. 


JULY TERM, 1879. 


CHATTEL MORTGAGE— WHEN VALID ON AFTER-AC- 
QUIRED Goops.—A chattel mortgage upon a stock of 
goods in a store to secure a debt contained this clause: 
‘*Said stock to be kept up to the present value until 
above-mentioned debt is satisfactorily paid.’’ Held, 
that an objection taken by plaintiffs in error, that the 
mortgage did not cover goods put in to keep up the 
stock, was of no force, as it expressly contemplates 
and covenants to keep up the stock, this court having 
frequently held this to be competent. People v. Bris- 
tol, 35 Mich. 28; American Cigar Co. v. Foster, 36 id. 
368. Cadwell v. Pray. Opinion by Campbell, C. J. 


FRAUD — IMMATERIAL FALSE REPRESENTATIONS 
WILL NOT IMPAIR CONTRACT.—False representations, 
no matter how acted upon, will not be sufficient to set 
aside an agreement, otherwise valid, unless they were 
material. Immaterial representations, whether true 
or false, cannot be made the basis of relief, even al- 
though coupled with the assertion that they were re- 
lied upon. They may constitute a moral wrong, but 
not alegal one. The fraud must, therefore, be mate- 
rial to the transaction. If the representations relate 
to another matter, or to the one in dispute, in but a 
trivial and unimportant manner, they would afford no 
sufficient ground to set aside the contract. 2 Pars. on 
Cont. 267; Frenzel v. Miller, 37 Ind.1; 10 Am. Rep. 62; 
Seeley v. Price, 14 Mich. 541; Bristle v. Braidwood, 28 
id. 192; Whiting v. Hill, 23 id. 399; Mizner v. Kussell, 
29 id. 231. Hall v. Johnson. Opinion by Marston, J. 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE, PLAIN- 
TIFF MUST BE FREE FROM.—In an action for injury 
through negligence, the evidence tended to show that 
plaintiff's carelessness contributed directly to the in- 
jury. Held, that it is a part of the plaintiff's case to 
show that he acted with due care. Lake Shore R. Co. 
v. Miller, 25 Mich. 274. And if the plaintiff, as well as 
the defendant, was guilty of any negligence directly 
contributing to the injury of which he complained, 
the law cannot aid him. Mich. Cent. R. Co. v. Leahey, 
10 Mich. 193; Detroit, etc., R. Co. v. Van Steinberg, 17 
id. 99; Davis v. Detroit, etc., R. Co., 20 id. 105; Kelly 
v. Hendrie, 26 id. 255; Mich. Cent. R. Co. v. Campau, 
35 id. 468. Le Baron v. Joslin. Opinion by Cooley, J. 


SALE OF REAL ESTATE— VENDOR’S LIEN NOT AL- 
LOWED IN CASE OF GIFT.—The decisions in this State 
have followed the old rules in equity, whereby a vendor 
who had a claim for unpaid purchase-money is allowed 
alien on the land sold by him for its payment, where 
nothing is done to waive or lose it. Sears v. Smith, 2 
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Mich. 246; Converse v. Blumrich, 14 id. 124; Mowry 
v. Vandling, 9 id. 39; Palmer et al., appellants, 1 Doug. 
422; Weare v. Linnell, 29 Mich. 224. But all the au- 
thorities rest upon the basis that the land was actually 
sold for an agreed consideration, payable at all events, 
and payable as the purchase-price. Unless there was 
a sale fora price there could be no such relation as 
that of unpaid vendor and responsible purchaser. The 
lien can only exist as collateral to a debt which was a 
part of the transaction and created simultaneously 
with the sale. Consequently the lien does not exist 
where the transfer is intended as agift. Palmer v. 
Sterling. Opinion by Campbell, C. J. 


SPECIFIC PERFORMANCE—NOT DECREED WHEN OB- 
LIGATION OF PARTIES NOT MUTUAL.—Maynard filed 
his bill to enforce payment of a mere money demand 
under a written agreement relating to lands, void un- 
der the statute of frauds, because not signed by the 
party by whom the sale was to be made. Held, that as 
the defendant had no voice in the matter, except to 
pay the agreed price and take the property, in case 
complainant considered it for his interests to so de- 
mand, there was not that mutuality in this agreement 
which a court of equity considers so essential in a suit 
for specific performance. McMurtrie v. Bennette, Harr. 
Ch. 124; Hawley v. Sheldon, id. 420; Chambers v. Liv- 
ermore, 15 Mich. 381. Maynard v. Brown. Opinion 
by Marston, J, 


——_—_.—_—__— 


CRIMINAL LAW. 

AFFRAY — IN HIGHWAY — OWNER OF ADJOINING 
LAND MAY ABATE BY FORCE.—Defendant was using 
profane and vulgar language in the public highway by 
the side of a house in which L. and his mother resided 
and within hearing of the inmates of such house. He 
also flourished a pistol in his hand. L. went from the 
house to where defendant was and remonstrated with 
him. Defendant denounced and cursed L., and gave 
him the lie, whereupon L. struck defendant with a 
stick. Defendant thereupon attempted to use his pis- 
tol. Held, that defendant was guilty of anaffray which 
the owner of adjoining land might abate by force. 
The court say: ‘‘ Defendant seems to have rested his 
defense upon the ground that he was in a public road 
and had the right to do there as he pleased. In this he 
was mistaken. The public have only an easement ina 
highway, that is, the right of passing and repassing 
along it. The soil remains in the owner, and where 
one stops in the road and conducts himself as the de- 
fendant is charged to have done, he becomes a tres- 
passer, and the owner has the right to abate the nui- 
sance which he is creating. The principle of molliter 
manus does not apply to a case like this, where the 
trespasser, armed with a pistol, is acting in such bellig- 
erent defiance.’ See State v. Buckner, Phil. 558; also 
State v. Perry, 5 Jones, 9; State v. Robbins, 78 N. C. 
431. North Carolina Sup. Ct., January Term, 1879. 
State vy. Davis. Opinion by Ashe, J. 


EVIDENCE — CHARACTER OF DECEASED IN MURDER 
TRIAL— WHEN PROOF OF, ADMISSIBLE.— While as a 
rule evidence of the character of deceased is not admis- 
sible in a trial for his murder, yet his general character 
for violence may be proved when it would serve to ex- 
plain his actions at the killing. The actions which it 
would serve to explain must first be proved before it 
would be admissible as evidence. The Supreme Court 
of Louisiana, in State v. Robertson, 30 La. Ann. 340, 
say: ‘The defendant, who is on trial for murder, can- 
not introduce evidence of the quarrelsome or danger- 
ous character of the deceased in justification, but he 
may introduce evidence of such character in excuse 
and cause for the killing, provided, he first shows he 
was actually attacked by the deceased, and that he 
was aware of the latter’s character; however bad and 





desperate the character of the deceased may have 
been, and however many threats he may have made, 
he forfeits no right of his life until, by an actual at- 
tempt to execute his threats, or by some act or demon- 
stration at the time of the killing, taken in connection 
witb such character and threats, he induces a reason- 
able belief, on the part of the slayer, that it is neces- 
sary to deprive him of life in order to save his own, or 
to prevent some serious bodily injury from being in- 
flicted upon his person.’’ Stevens v. The State, 1 
Texas Ct. App. 591; Horbach v. The State, 43 Tex. 
254; 1 Whart. Am. Crim. Law, § 641; 2 Bish. Crim. 
Law, 625 to 630, inclusive. Texas Ct. Appeals, June 18, 
1879. Hudson v. State. 


TRIAL— JUDGE MUST NOT EXPRESS OPINION AS TO 
FAcTs.— The statute of Minnesota provides that the 
court in a criminal trial, ‘‘if it presents the facts of 
the case, shall, in addition to what it may deem its 
duty to say, inform the jury that they are the exclu- 
sive judges of all questions of fact.” Following the 
ruling of the Supreme Court of that State under a 
similar provision in regard to trials of civil actions in 
Caldwell v. Kennison, 4 Minn. (Gil.) 47, held, that for 
a judge in his charge to express an opinion upon the 
facts is error, for which a new trial will be ordered. 
Minnesota Sup. Ct., August 8, 1879. State v. Kobe. 
Opinion by Gilfillan, J. 





INSURANCE LAW. 

FIRE POLICY — CONDITION AS TO OCCUPATION.—A 
fire policy contained the provision that it should be 
null and void “if without the written consent of the 
company first had and obtained, the dwelling-house 
or houses hereby insured become vacant by the re- 
moval of the owner or occupant, or cease to be occu- 
pied in the usual and ordinary manner that dwelling- 
houses are occupied.’’ The occupant was a tenant who 
left the house without notifying the owner who insured 
it, and the owner had no knowledge of the fact for 
some days. When he did learn it he undertook to 
procure a new tenant, but was unable to do so before 
the building was burned, which was within ten days 
after the vacancy occurred. Held, that the insurance 
company was not liable for the loss. The court say, 
after citing Birmingham Fire Ins. Co. v. Kroegher, 2 
Nor. 64, and Western Ins. Co. vy. Cropper, 8 Casey, 351; 
** Our attention has been directed to the case of Gam- 
welly. Merchant and Farmers’ Mut. Fire Ins. Co., 12 
Cush. 167, but it is not in point. The defense there 
was not upon any condition in the policy, but upon an 
alleged increase of risk, occasioned by the vacation of 
the insured building, and also, upon the further alle- 
gation that the loss occurred through the culpable 
negligence of the assured. Such, however, is not the 
question which we have now to consider. It is not 
whether the risk was increased, or whether the plain- 
tiff acted in good faith, but whether he complied with 
the condition which he had adopted by accepting the 
policy. The ruling of the court below is supported by 
the case of Harrison v. City Ins. Co., 9 Allen, 231, in 
which it was held, that where the policy contained a 
condition similar to that now under consideration, the 
company were relieved from responsibility where the 
loss occurred during the vacancy of the insured prem- 
ises.”’ Substantially the same ruling may be found in 
Keith v. Quincy Fire Ins. Co., 10 Allen, 228, and in 
Corrigan v. Connecticut Fire Ins. Co., 122 Mass. 298. 
Pennsylvania Sup. Ct., June 23, 1879. McClure v. Wa- 
tertown Fire Ins. Co. Opinion by Gordon, J. 


—— FRAUDULENT REPRESENTATIONS INVALIDATE 


POLICY THOUGH NOT WARRANTIES — WAIVER.—False 
and fraudulent representations of material facts in 
presenti, upon which a policy of insurance against 
fire is obtained, though not in writing, nor construed 
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as warranties, nor having reference to future condi- 
tions of the property, will avoid the policy. Where all 
the facts are found or undisputed, the question of ma- 
teriality in such representations is for the court. In 
this case the jury found specially that at the time of 
the insurance the property was incumbered by mort- 
gage to the amount of $4,551; that the insurance com- 
pany, or its agent, did not know that the incumbrances 
amounted to more than $3,000, which was the amount 
represented by the applicant; and that the premises 
were not “steadily profitable at the time of procuring 
the insurance,” though the assured represented them 
tobeso. The jury also found generally for the plain- 
tiff. Held, that the false representations were mater- 
ial, and the general verdict should be disregarded, and 
judgment rendered for the defendant. Held, also, 
that a demand by the insurer of additional proofs of 
loss, complied with by the assured by furnishing plans 
and specifications of the building destroyed, will not 
operate as a waiver of false representations in procur- 
ing the policy, if their falsity was unknown to the in- 
surer at the time of such demand. Wisconsin Sup. 
Ct., May 24, 1879. Ryan v. Springfield F. & M. Ins. Co. 
Opinion by Orton, J. 


oe 


FINANCIAL LAW. 








CONSIDERATION — ILLEGAL, WHEN NOT AFFECTING 
NOTE IN HANDS OF INNOCENT HOLDER.— In an action 
by a bona fide holder for value without notice of a 
promissory note, given to procure the discontinuance 
of a prosecution for felony, held, that the illegality of 
the consideration was no defense. Under the general 
rule that when a negotiable instrument has passed in 
the ordinary course of business into the hands of a 
bona fide holder fora valuable consideration without 
notice, the defendant cannot avail himself of a defense 
founded on the illegality of the note or bill in its in- 
ception. While the fact of illegality in the considera- 
tion would present a complete defense to the note in 
the hands of the payee, it constitutes no defense 
against the note in the hands of a bona fide holder, 
who has received it for value before maturity, in the 
due course of business, and without notice of such il- 
legality. The court remarks that the Supreme Court 
of North Carolina states the rule correctly in the fol- 
lowing words: ‘If a statute declares a security void, 
it is void in whosoever hands it may come. If, how- 
ever, a negotiable security be founded on an illegal 
consideration (and it is immaterial whether it be ille- 
gal at common law or by statute), and no statute says 
it shall be void, the security is good in the hands of an 
innocent holder, or one claiming under such holder.” 
Glenn y. Farmers’ Bank, 70 N. C. 191. The rule is 
stated the same in substance in New York (Vallett v. 
Parker, 6 Wend. 615), and in Virginia in the well-rea- 
soned case of Taylor v. Beck, 3 Rand, 316. Kittle v. 
De Lamater, 3 Neb. 325, so far as it conflicts with this 
case, disapproved. Nebraska Sup. Ct., 1879. Smith v. 
Columbus State Bank. Opinion by Cobb, J. 


Usury —TAKEN BY AGENT FOR HIMSELF DOES NOT 
AFFECT PRINCIPAL.—The law is well settled, that where 
an agent for loaning money takes a bonus or commis- 
sion to himself beyond the legal rate of interest with- 
out the knowledge, authority or consent of his princi- 
pal, it does not affect with usury the loan of the prin- 
cipal. Gokey v. Knapp, 44 Iowa, 32; Wyllis v. Ault, 
46 id. 46; Story on Agency, § 170; Tyler on Usury, 156; 
Condit v. Baldwin, 21 N.Y. 219; Rogers v. Buckingham, 
33 Conn. 81. Here the principal was the wife of the 


agent taking the usury, and the evidence showed that 
the husband managed the principal’s business and col- 
lected the lawful as well as the usurious interest, and 
applied the same in payment, in part at least, of the 
wife’s support. Held, that this did render the wife, 





presumptively, liable for his acts. 
12, 1879. Bingham v. Myers. 
rock, J. 


—— DOES NOT AFFECT NOTES GIVEN BY NEW PAR- 
TIES FOR NOTES TAINTED WITH.— Notes were drawn 
by one Grim and discounted between 1870 and 1872, on 
which one Hottenstein was indorser. In 1875, after 
several renewals in consequence of negotiations, the 
bank which had discounted the notes discounted a new 
note on which Hottenstein was maker and one Brobst 
indorser, and gave up to Hottenstein therefor the notes 
indorsed by him. On all the notes usurious interest 
was charged and taken. Held, that the usury taken 
on the former notes could not be set up by Hottenstein 
in an action on the note made by him. The court say: 
If the question had been submitted to the jury, they 
could scarcely have failed to find that the evidence 
made out a case of novation—the substitution of a 
new debt for an old one. The bank’s claim against 
Grim was extinguished when his notes were surren- 
dered to Hottenstein. The new note could not have 
been received as acollateral security, for there was no 
surviving debt to secure. The question of merger 
could not arise, for that takes place only where the 
debt is one, and the parties to the securities are identi- 
cal. Jones v. Johnson, 38 W. & S. 276. Throughout 
the opinion in Campbell v. Sloan, 12 P. F. 8. 481, care 
was taken to confine the rule that the vicious element 
in a usurious contract survives in all its transmuta- 
tions to cases in which the obligor or promisor remains 
the same. The cases of Bly v. Second Nat. Bank of 
Titusville, 29 P. F. Smith, 453, and Miller v. Irwin, 4 
Norris, 376, are cited as sustaining the same views. 
Pennsylvania Sup. Ct., May 5, 1879. Macungie Savings 
Bank v. Hottenstein. Opinion per Curiam. 

—_—__>+ —__—_— 


RECENT ENGLISH DECISIONS. 

BANKER — GENERAL LIEN OF.— Bankers most un- 
doubtedly have a general lien on all securities depos- 
ited with them as bankers by a customer, unless there 
be an express contract or circumstances that show an 
implied contract inconsistent with the lien. Brandao 
v. Barnett, 3 C. B. 531; 12 Cl. & F. 787, approved. 
Bankers improperly or without title retaining moneys 
overpaid to them as mortgagees are chargeable with 
interest thereon. Priv. Coun., May 23, 1879. London 
Chartered Bank of Australia v. White, L. R.,4 P. C. 
413. 


LEASE — COVENANT TO REPAIR— ENTRY OF LESSOR 
FOR PURPOSE OF REPAIR — TRESPASS — INJUNCTION.— 
The plaintiff was the Jessee of the defendants, the 
lease containing the usual covenants to repair and a 
power of re-entry for breach of the covenants, but 
there was no power for the lessors to do repairs in case 
of the default of the lessee. The lessors gave the lessee 
notice to execute some repairs, and the lessee omitted 
to dv them. The lessors themselves held the property 
under a lease from a superior landlord, which was lia- 
ble to be forfeited for non-repair, and they gave notice 
to their lessee that they should do the repairs them- 
selves and charge him with the cost. In pursuance of 
this notice they entered and commenced doing the re- 
pairs. The action was brought, alleging that the de- 
fendants’ entry wasa trespass, and claiming an injunc- 
tion to restrain it. The Master of the Rolls granted 
an interlocutory injunction (27 W. R. 793), and his de- 
cision was affirmed by the Court of Appeal. Stocker v. 
Planet Building Society. 

MoRTGAGE—VALIDITY QF—WHEN MORTGAGOR MAY 
REPUDIATE—ATTORNEY AND CLIENT.—A solicitor hav- 
ing been instructed by a client, who owed him £201, to 
raise £400 for him by a mortgage of certain houses, 
prepared a mortgage deed and induced the client to 
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execute it, without receiving the money, and after- 
ward handed the deed over to the mortgagee as se- 
curity for a debt of £300 due by him (the solicitor) to 
the mortgagee, whom he told that he had himself made 
advances to the mortgagor. The solicitor soon after- 
ward absconded. It was not proved that the mort- 
gagor had expressly authorized him to receive the 
mortgage money. Held (reversing the decision of Ba- 
con, C. J.), that the mortgage deed was void as against 
the trustee in the bankruptcy of the mortgagor, inas- 
much as the mortgagee could not prove that the so- 
licitor was expressly authorized by the mortgagor to 
receive the mortgage money. Viney v. Chaplin, 2 De 
G. & J. 468, followed. Barker v. Greenwood, 2 Y. & C. 
Ex. 414, distinguished. Ct. App., May 2,1879. Ex parte 
Swinbanks, Re Shanks, 40 L. T. Rep. (N. 8S.) 825. 


STATUTE OF FRAUDS— WEAPON OF DEFENSE, NOT 
OFFENSE.— Per Lord SELBORNE. The observation 
stated in Jervis v. Berridge, L. R., 8 Ch. App. 360, that 
“the Statute of Frauds is a weapon of defense, not 
offense, and does not make any signed instrument a 
valid contract by reason of the signature, if it is not 
such according to the good faith and real intention of 
the parties,’ affirmed. House of Lords, May 1, 1879. 
Hussey v. Horne-Payne, L. R., 4 H. L. (E.) 311. 


WILL — CONSTRUCTION OF—TIME OF VESTING — TEN- 
ANTS IN COMMON OR JOINT TENANTS.—A testator by 
his will gave the interest on a sum of stock to his 
niece, J. L., only so long as she continued unmarried ; 
but in case she married or died unmarried, he declared 
that the stock was then “to be divided between the 
brothers and sisters of the said J. L. or their children.” 
J. L. had six brothers and sisters living at the testa- 
tor’s death, one of whom, E. M., died in the life-time 
of J. L., leaving two children, only one of whom died 
in the life-time of J.L. J. L. died unmarried. Held, 
that the two children of E. M. at her death took vested 
interests in one-sixth of the fund, subject to the life 
interest of J. L., and that they took as tenants in com- 
mon. High Ct. of Justice, Ch. Div. Crosthwaite v. 
Dean, 40 L. T. Rep. (N. 8.) 8387. 

——_-~—____—. 
NEW BOOKS AND NEW EDITIONS. 


BIGELOW’sS ELEMENTS OF EQuity. 

Elements of Equity for the Use of Students. By Melville M. 
Bigelow, Lecturer in the School of Law, Boston Univer- 
sity. Boston: Little, Brown & Co., 1879. 12 mo. Pp. 
xxiv, 347. 

HIS is one of a series expressly designed for :aw 
students, which has been projected in imitation of 
the useful English monographs of recent times. The 
first of the series was May’s Stephens’ Evidence. Mr. 
Bigelow had previously issued a volume on Torts as 
one of the series, and is favorably known as the author 
of large treatises on Fraud and Estoppel. The plan 
of this work is good, and it seems well carried out. It is 
divided into three parts: property in equity; grounds 
of relief in equity; modes of relief in equity. The 
first is subdivided into trusts, express trusts, trusts by 
implication of law, mortgages, assignment; the second 
into actual fraud, presumptive or constructive fraud, 
unconscionable stipulations, accident and mistake, no- 
tice; the third into specific performance of contracts, 
rescission and cancellation of instruments, adminis- 
tration of debts and assets, contribution and exonera- 
tion, election, account, receivers, tacking, subrogation, 
discovery, injunction. The particular division of each 
of these subjects is good, and the treatment methodical 
and intelligent. In fact, the text is very much like 
what law lectures ought to be. The author’s style is 
neat and sufficiently precise. Considering the lack of 
definite outline in his subject and the difficulty of find- 
ing exact and brief illustrations in the cases, we think 
he has made a decided success. Of course, we speak 





only from a cursory examination. The book hasa table 
of cases and an index; the references are by figures to 
foot notes; there is a prefatory chapter on the history 
of the Court of Chancery; and the print and paper 
_ a An important virtue is its cheapness, 


HEARD’s PRINCIPLES OF CRIMINAL PLEADING. 

The Principles of Criminal Pleading. By Franklin Fiske 
Heard. Boston: Little, Brown & Co., 1879. 12 mo. Pp, 
xxiv, 355. 

This is another member of the above-mentioned 
series for students, and is uniform with Mr. Bigelow’s 
work. Mr. Heard is the author of an excellent work 
on Massachusetts Criminal Law, and therefore has 
had the advantage of experience in this field. He has 
omitted local law, and has selected his citations care- 
fully. He divides his subject thus: Principal English 
authorities in the criminal law; introduction; the 
venue, commencement, averments, how made; name 
and addition of defendant; names of other persons 
mentioned or referred to in the indictment; time; 
place; time and place, then and there; certainty as to 
facts and circumstances constituting the offense; in- 
ducement; argumentativeness; disjunctive allegations; 
duplicity; repugnancy; surplusage; conclusions of 
law, presumptions of law, facts within knowledge of 
defendant; allegation of intent; allegation of knowl- 
edge; technical terms; indictments on statutes; plead- 
ing of exceptions and provisos in statutes; description 
of real and personal property; ownership of real 
and personal property; written instruments; words 
spoken; joinder of defendants; joinder of courts; the 
doctrine of election; previous conviction; the conclu- 
sion of an indictment; motion to quash; pleas; de- 
murrer; special pleas in bar; general issue; verdict; 
aider by verdict; arrest of judgment; amendment; 
caption; writ of error. In scope of treatment and in 
point of details the work is quite similar to Mr. Bige- 
low’s, and we have no doubt will prove equally useful, 
especially to the class to whom it is particularly ad- 
dressed. In our own experience we find such little 
treatises extremely convenient for quick reference and 
as opening wedges to an extended examination. 


ABBOTT’s DICTIONARY OF LAw TERMS AND PHRASES. 

Dictionary of Terms and Phrases used in American or 
English Jurisprudence. By Benjamin Vaughan Abbott. 
Boston : Little, Brown & Co., 1879. 2 vols. pp. xliii, 680, 
738. 

Our first feeling on reading tne title on the back of 
these volumes, ‘*‘ Abbott’s Law Dictionary,” was sur- 
prise that such a work should have been deemed nec- 
essary after Bouvier, Burrill, and Jacobs. But the 
plan of the book, as explained in the preface, is sub- 
stantially new. The author there says: ‘‘ This work is 
strictly a Law Dictionary, rather than what may be 
called a Dictionary of the Law. It deals with the 
meaning of Law Terms. It has in view the wants of 
students and readers in topics new to them, who re- 
quire an explanation of expressions which they meet 
for the first time ; of practitioners, who find in instru- 
ments brought before them for construction words em- 
ployed in unusual senses or constructions, and desire 
to know all the shades and limits of their meaning ; of 
compilers and draughtsmen who are concerned to 
choose precisely the right phraseology to express a 
definite legal idea. Being devoted to these wants, it 
is not occupied with essays upon the substantial rules 
of the law. When the technical meaning of a word or 
phrase has been fairly given, with sufficient illustrations 
of its application and use to enable the reader to deter- 
mine what it may mean, or how he should employ it, 
the duty undertaken has been deemed fulfilled.”” This 
would seem to indicate that the work is an abridged law 
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dictionary, which promise is hardly borne out by its 
dimensions. Comparing it cursorily with Bouvier, for 
example, we turn tothe word ‘‘month.” In Bouvier 
we find a column ; in Abbott we find nearly three col- 
umns. In the same vicinity we find ‘*monument”’ in 
Bouvier but not in Abbott; a word which ought to have 
gonein. In Bouvier we find a column on “ moral cer- 
tainty,” “ moral insanity,’’ and ‘‘ moral obligation; ” 
in Abbott, under ‘‘ moral” we find six columns on the 
same topics. In Bouvier we find acolumn on “ bas- 
tard,” etc.; in Abbott twocolumns. In Bouvier we 
find half a column on ‘‘champerty;’’ in Abbott three 
columns. ‘* Usury ’”’ has about one column in Bouvier, 
one column in Abbott. ‘* Trade-mark”’ has less than 
two columns in Bouvier; fourteen in Abbott. ‘ In- 
nuendo”’ has one column in Bouvier; two columns in 
Abbott. ‘Hotel’ isin Abbott, but not in Bouvier. 
* House of ill fame "‘ is in Bouvier, but not in Abbott, 
although in the latter we have ‘‘disorderly house.”’ 
“ Baggage”’ has half a column in Bouvier; two col- 
umns and a half in Abbott. ‘“ Bailment” has three 
columns andahalf in Bouvier; two in Abbott. ‘ Fel- 
ony” has half a column in Bouvier; five columns in 
Abbott. Mr. Abbott’scolumns are somewhat smaller 
than Bouvier's. These examples selected at random 
will show that this work can scarcely be considered an 
abridgement. But Mr. Abbott has put in so much of 
new, that he must have left out some of the old, but 
what, or whether judiciously, would require a very 
critical examination. Onthe whole we should be in- 
clined to suppose that this work is merely a revised law 
dictionary. From our knowledge of the author’s ca- 
pabilities and experience as an editor and reporter, 
and of the modifications and changes wrought in mod- 
ern law, we have no hesitation in saying that this work 
is well executed and is uot superfluous. It shows a re- 
sort to recent cases that alone must give it a peculiar 


value. It has a table of abbreviations and one of cases, 
and is admirably printed and bound. 
————__>___—_— 
CORRESPONDENCE. 


ABUSE OF CONVICTS. 


To the Editor of the Albany Law Journal: 

Six —I am a member of the Bar of Allegan county, 
Michigan, and a constant reader of the JouRNAL, and 
have espied an article, issue of August 16, on ‘‘ cruelty 
to convicts”? in prison. I have had much to do with 
reform school and prison work, and I wish to try to 
throw light on the much exaggerated question and 
refute some of the abuse that is constantly given prison 
officials. The difference in reform school and prison 
discipline is, that in the former, there being not as 
much fear of a mutiny, because of the youth of the 
inmates, they can be tried, trusted, ‘‘ put upon their 
honor,” so to speak, and in that way the truer, higher 
and nobler principles of manhood are developed in 
many boys who otherwise ,would make distinguished 
villains. But there is a class of boys in every reform 
school who will not stand the trial, who, seemingly, 
have no spark of honor in their make-up, whose very 
faces seemed stamped with evil; who think of nothing 
but a long knife, slung-shot or pistol with which to 
make their way out from under restraint. This class 
of boys in nine cases out of ten make the reform school 
a stepping-stone to the penitentiary. Prison convicts, 
in many cases, are men who all their life have made 
crime their study, and hardened to it in that way, have 
no promptings, no conscience to do right; and to this 
class and the class from reform schools who have 
shown themselves unworthy of trust and confidence, 
I only refer; for they are they that make the trouble in 
prisons and complain of harsh treatment at the hands 
of officials. Their reputation for truth and veracity is 


notoriously bad; they will look one square in the eye 





and tell the most brazen falsehoods, and when one is 
found speaking what is not false, it reminds us of 
Shakespeare’s 
“ O wonderful when devils tell the truth.” 

Another thing, this|class fof convicts are exceed- 
ingly lazy, and of that disposition that they will spoil 
the little work they do perform if they imagine they 
can get rid of the penalty under the guise of being in- 
nocent and ignorant of the manner in which it should 
be done; they are unworthy of trust, and no character 
of this class should be granted a second trial, but 
should be brought down to the sharp edge of prison 
discipline and made to feel that he cannot transgress 
with impunity the laws of an institution built specially 
for his confinement and punishment. They are not to 
be “handled with gloves on,” for nothing but abject 
fear of consequences keeps down mutiny in institu- 
tions of that character. I venture the assertion, with- 
out fear of successful contradiction, that those who 
are allthe time attributing wanton cruelty have never 
had the least insight in prison work and know nothing 
of the depth of depravity to which humanity, when 
turned loose to the most vicious and animal passions, 
is capable of going; a life is naught in their hands, 
and prison officials are constantly in danger of being 
knocked down with a hammer, or stabbed to the heart 
with some rusty blade, concealed, perhaps, weeks be- 
fore in the clothing of the villain, with intent to use 
when opportunity presented. Is it strange then that 
prison officials, whose watchful eyes soon learn to de- 
tect the least insubordination, should take the most 
prompt and, may be, severe measures to check it in 
the bud and quell an insurrection by making an exam- 
ple of one individual? 

Respectfully yours, J. L. Ports. 
PLAINWELL, MICHIGAN, Aug. 21, 1879. 


THE JURY QUESTION. 


To the Editor of the Albany Law Journal: 

Srr—I think you are wrong in your opinion that 
nine jurors should be allowed to pronounce a verdict 
in all but capital cases and those punishable with impris- 
onment for life. Thereis, it seems to me, no difference 
in principle between those and other cases. I heartily 
agree with all that you and your correspondents have 
said in behalf of the jury system. It is the root and es- 
sence of freedom and free institutions. I think the 
rule a valuable one, that the life, liberty or property of 
or possessed by a defendant shall not be taken from 
him by judicial process until the complainant can con- 
vince twelve impartial men that justice requireit. I 
do not believe it often occurs that ‘‘twelve block- 
heads ’’ compose a jury, but I believe it often happens 
that three or four of the jurymen happen to be vastly 
superior in memory, intelligence and fairness to the 
remainder, and that their arguments in the jury room 
have great influence in securing a just verdict. Even 
the presence of the one or two obstinate dissentients 
of whom such compiaint is made is often beneficial in 
moderating excesses and provoking and lengthening 
discussion in the jury room, especially where damages 
for torts are to be assessed. If seven or nine jurors 
could bring in a verdict the temptation would some- 
times be great to refuse to hear the minority at all. 
The rule of ‘‘ eight to seven”’ is not popular with our 
people. The dissatisfaction of defeated suitors and 
counsel at majority verdicts would be extreme and 
violent; the minority jurors would add fuel to the 
flame by bitter denunciations of such verdicts and the 
system which permitted them; the present respect of 
courts for jury verdicts would gradually diminish and 
new trials become more frequent. By the way, I be- 
lieve there are proportionately very few disagreements. 
Can any one give the figures? 

QUINQUE. 


Yours, 
New York, August 23, 1879. 
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NEW YORK COURT OF APPEALS DECIIONS. 

HE following decisions were handed down Tuesday, 

Sept. 16, 1879. 

Order of General Term affirmed, and judgment of 
Special Term affirmed, as stated in opinion, with costs 
to the respondent against the Quicksilver Mining Com- 
pany, appellant — Kent v. Quicksilver Mining Com- 
pany, David King, Jr., and ors. —— Order of General 
Term affirmed and judgment of Special Term affirmed, 
with costs to the respondent against the appellant — 
Hoyt v. Quicksilver Mining Company, appellant; Kent, 
respondent. —— Judgment affirmed, with costs to the 
respondent against the Quicksilver Mining Company— 
Kent v. Quicksilver Mining Company and ors.—Judg- 
ment affirmed with costs — Bullard v. Saratoga Victory 
Mfg. Co.; Townsend v. The Mayor, etc., of New York; 
The Hartford and New York Steamboat Co. v. The 
Mayor, etc., Johnson v. Dickerson; Seeley v. The New 
York National Exchange Bank; Fowler v. Butterly; 
Chopen v. Dobson; Platner v. Platner; The People ex 
rel. Stiner v. Morrison; The Farmersand Mechanics’ 
National Exchange Bank of Buffalo v. Hazeltine; Cas- 
tle v. Lewis; Stafford v. Berry. —— Judgment affirmed 
with costs, payable out of the estate — Coit v. Patchen. 
— Order and judgment affirmed with costs — Dickin- 
son v. Edwards. --— Judgment reversed and new trial 
ordered, costs to abide event — Bennett v. Austin; 
Edington v. A2tna Life Insurance Co.; The Birming- 
ham Iron Foundry v. Glen Cove Starch Manufacturing 
Co.; The People ex rel. Gas Light Co. of Syracuse v. 
The City of Syracuse; Hagar v. Clark; Foote v. 
Beecher. —— Judgment of General Term reversed and 
judgment ordered for plaintiff on demurrer, with leave 
to defendants to answer on payment of costs within 
thirty days — McDonald v. Mallory. —— Judgment re- 
versed and new trial granted, costs to abide event un- 
less plaintiffs stipulate to reduce their recovery in the 
amount of the two allowances made to them,$655.35 and 
$806.11,in which event judgment as so modified affirmed 
without costs to either party in this court—Cleveland v. 
Heguemborg. —— Judgment of General Term reversed 
and that of County Court affirmed, with costs—Geraty 
v. Reid. —— Judgment of General Term, Second De- 
partment, entered in Kings county on 22d of May, 
1878, reversing judgment of Special Term, and grant- 
ing a new trial, reversed, and a new trial denied, and 
the judgment of Special Term so far as appealed from 
by plaintiff affirmed with costs. Order of General 
Term entered in said office on the 30th of September, 
1878, affirming order of Special Term allowing defend- 
ant Nelson to amend his answer, affirmed with costs. 
Judgment of General Term entered in said clerk’s 
office on the 23d of November, 1878, affirmed with 
costs — The Knickerbocker Life Ins. Co. v. Nelson.—— 
Order of General Term reversed and judgment on ver- 
dict affirmed with costs— Arnold v. Pacific Mutual 
Ins. Co. ; Rector v. Clark.— Orders of General Term 
and Special Term reversed, and application denied 
without costs— The People ex rel. McArthur v. Com- 
mon Council of Troy; The People ex rel. Francis v. 
Common Council of Troy.—Orders of General Term 
and Special Terms reversed and proceedings remitted to 
Special Term for hearing upon the issue specified in 
opinion, costs to abide event — In Petition of Lockport 
and Buffalo Railroad Company to cross tracks of Ni- 
agara Bridge and Canandaigua Railroad Company, of 
New York Central and Hudson River Railroad Co. and 
of Buffalo and Niagara Falls Railroad Co. (three cases). 
— Orders reversed and rehearing ordered, costs to 
abide event — In re Petition of Lord to vacate assess- 
ment. —— Order affirmed, except as to appellant Gille- 
land, and as to him order modified so as to conform to 
views expressed in opinion of Earl, J., with costs in 
this court to receiver, and to appellant Gilleland to be 





paid out of assets, but to none of the other parties — 
The People by their Attorney-General v. The Security 
Life Insurance and Annuity Co. —— Motion for re-ar- 
gument denied, without costs—Quinby v. Claflin; 
Hennequin v. Clews. 

——__>___——. 


NOTES. 

T the seventh Congress of Women, to be held at Madi- 
son, Wisconsin, October 8-10, Miss Lavinia Goodell 
is announced to read a paper on Women in the Law.—— 
Of two recent British travellers in this country, Sir 
George Campbell, M. P., writes that in rascality we are 
about on a par with England, though we sometimes 
punish our rascals more adequately; and Mr. Saunders 
writes thatjon the whole order is better preserved here; 
life and property are equally secure in both countries. 
— Miss MacDonald, of Boston, has argued her own 
case before the United States Circuit Court in New 
York city in a patent suit, being the first lady practi- 
tioner that ever appeared in that court.—— England 
imports all our products —anti-rentism has broken out 
there.—— A correspondent of the Texas Law Journal 
hopes that its editors ‘‘ will make the paper strictly 
what its name imports, and not allow its columns to 
be used as a channel through which tickling may be 
given in return for tickling previously received by as- 
pirants for judicial or political honors,’’ which is a ju- 

dicious aspiration to breathe upon any law journal. 

One of the favorite devices of the newspapers is to 
abuse an “‘exchange’”’ and then appropriate its edito- 
rials without credit. This makes them seem original 
with the pilferer. A Hartford newspaper says: “ Ig- 
norance of the law is one of the prerogatives of Ameri- 
can citizenship, and whoever writes a book on the law 
of any subject of everyday life brings out a great deal 
of news, though he does nothing but popularize the 
old common law. A book on the relation of host and 
guest, which has lately been published, covers the hotel 
question in away that furnishes considerable informa- 
tion, even if the style of the work is disagreeable and 
often vulgar.”’ And then the critic proceeds to print 
about half a column made up from Mr. R. Vashon 
Rogers’ ** Law of Hotel Life,” without any mention of 
the author’s name or other mention of his book, and 
in such guise as to convey the idea that the critic 
evoked it all from his own little brain. This strikes 
us as one of the most impudent pieces of criticism we 
have ever met, even as a newspaper review of a law 
book. If the book had been written by Mark Twain, 
who lives in Hartford, this same newspaper person 
would have thrown a double summersault of critical 
ecstacy. The Hartford newspaper would better call in 
that writer. 

A case of Gilbert v. The Comedy Opera Company, 
Limited, came before the Master of the Rolls on the 
morning of Friday, the 1st instant, about twelve 
o’clock, at noon. His Lordship granted an injunction 
in the case, whereby the defendant company were re- 
strained from performing the comic opera called “ H. 
M. 8. Pinafore,”’ at the Opera Comique Theatre. By 
special leave an appeal by the company from this de- 
cision came on before the Court of Appeal at Lincoln’s 
Inn on the afternoon of the same day, and after —_ 
ment the order of the court below was reversed. The 
costs of the motion tothe Rolls were made costs in the 
cause, and the plaintiff was ordered to pay the costs of 
the appeal. e hear a good deal about the law’s de- 
lay, but the rapidity with which the opera company 
succeeded in getting before the Court of Appeal and 
inducing that court to reverse the decision of the court 
below must have astonished the plaintiff in the action, 
and a good many lawyers into the bargain. The in- 
junction itself had been obtained upon unusually 
short notice.—London Law Times. 
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CURRENT TOPICS. 





HE September number of the Popular Science 
Monthly contains two articles of legal interest. 
One of these, by Oliver E. Lyman, is entitled ‘‘ Nov- 
elty in Patents,” in which the author after an inge- 
nious attempt to formulate a rule gives it up in de- 
spair. It is as hopeless to prescribe a universal rule 
on this subject as to construct a universal definition 
of fraud or negligence. Mr. Lyman treats the sub- 
ject from two sides, the negative and the positive, 
or what novelty is not, and what novelty is. He 
shows, perhaps without meaning to do so, that it is 
easier to tell what novelty is not than what it is. 
For example, novelty is not a mere change or sub- 
stitution of a mechanical equivalent; nor a new use 
of an old invention, as the application of a common 
carriage wheel to railways (Losh v. Hague, 1 Web- 
ster’s Pat. Cas. 205), or of a process for curling 
horse hair for mattresses to palm-leaf (Howe v. Ab- 
bott, 2 Story, 190); nor for a mere new coupling of 
two or more old things, not patentable in themselves, 
as a hammer and a screw-driver (Swift v. Whizen, 3 
Fisher’s Pat. Cas. 357); nor a mere change in form, 
size, materials, or proportions of an existing device, 
as a clay knob for a metallic knob (Hotchkiss v. 
Greenwood, 11 How. 248). Mr. Lyman’s rule to dis- 
cover what novelty is, is as follows: ‘‘ There is pat- 
entable novelty when there is a different principle 
of operation, when there is a result different in 
kind, or when there is a new combination.” Com- 
bination is different from organization. The coup- 
ling of the hammer and screw-driver is a mere ag- 
gregation; a mode of dyeing and finishing goods, by 
uniting old processes or old machines, is a combina- 
tion (Barrett v. Hall, 1 Mas. 474). In respect to 
novelty Mr. Lyman approves the definition in Whit- 
ney v. Emmett, 1 Baldw. 311: ‘‘ Novelty consists in 
producing a new substance, or an old one in a new 
way, by new machinery, or a new combination of 
the parts of an old one, operating in a peculiar, bet- 
ter, cheaper, or quicker method, a new mechanical 
employment of principles already known.” 


The other paper is by E. Vale Blake, entitled 
‘Spontaneous and Imitative Crime.” The effort of 
the writer is to distinguish between crime which is 
the apparent result of nature or education, and that 
which is committed simply because others have com- 
mitted the same crime. It is a matter of common 
observation that crime seems to run in currents and 
eras. Now it is suicide, now garrotting, now rape, 
now poisoning, etc. The writer says, ‘‘the record 
and publication of any extraordinary crime is very 
certain to be followed by one or more examples of 
the same description.” This tendency is not lim- 
ited to crime; it extends to many acts, even foolish 
and unreasonable acts. The crusades, the flagel- 
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lants, the dancing itinerants of the 14th century, 
the nuns who bit and the nuns who mewed simply 
because one nun took to biting and another to mew- 
ing, the tarantula mania, and other instances are 
cited. It is owing to this tendency that public exe- 
cutions are dangerous. Many a murder has been 
committed, we doubt not, simply because the mur- 
derer had witnessed an execution. Instead of a 
deterrent they act as a provocative. The writer 
deprecates the herding of young criminals together 
in houses of refuge, deeming them schools of vice. 
‘‘A large majority of crimes,” he says, ‘‘ particu- 
larly crimes of violence, occur because the perpetra- 
tors have never been taught or compelled to control 
their feelings.” ‘‘ The great majority of the insane, 
who have committed or attempted to commit crimes, 
have lost control of their reason because they habitu- 
ally allowed passion, not reason, to control them.” 
These sentences are pregnant with wisdom, and the 
latter exactly expresses our idea of the origin of 
much of the insanity pleaded in excuse of crime, 
and our estimate of the responsibility of the perpe- 
trators of such offenses. 


At the recent convention of the Social Science 
Association, at Saratoga, Dr. Francis Wharton read 
a paper on Theories of Punishment, the key note of 
which was that punishment should be retributive. 
Mrs. Hooker, of Hartford, a sister of Henry Ward 
Beecher, read one on a similar topic. She advo- 
cated the employment of women for the head of po- 
lice departments, and moral suasion in the treatment 
of criminals. Her plan would hardly increase the 
terrors of the law for evil-doers; the criminal classes 
would laugh at such retribution as it promises. Mr, 
Frederick H. Betts, of New York, read an exhaust- 
ive essay on the Policy of the Patent Laws, which 
is well spoken of as to matter and style. President 
Anderson, of Rochester University, read a very ex- 
haustive paper on Christianity and the Common 
Law, which we judge, from the abstract we have 
seen, to have been very interesting. We hope soon 
to give Dr. Wharton’s and President Anderson’s 
papers in full. 


There is a great controversy going on as to who is 
entitled to the credit of the discovery of chloro- 
form. No such dispute has arisen as to the inven- 
tion of ‘‘ Perry Davis’ Pain Killer.” That proud 
distinction belongs to Rhode Island, and the bene- 
fits of the discovery, heralded as ‘‘Joy to the 
World,” have penetrated to New Zealand, and have 
been there recognized, and the rights of the Provi- 
dential Yankee have been there enforced and pro- 
tected, by the courts. The report thereof reaches 
us in 4 New Zealand Jurist, 35, in Davis v. Wilckens. 
The plaintiffs had for many years sold a medicine, 
invented and manufactured by them, under the 
name of ‘‘ Painkiller.” The medicine was sold in 
bottles, with a wrapper and label of a peculiar de- 
scription. The defendants subsequently manufac- 
tured and sold a medicine resembling that of the 
plaintiffs in color and taste, calling it by the same 
name, and using bottles, wrappers, and labels, 
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closely resembling those used by the plaintiffs. The 
defendants had obtained a certificate of registration 
under the act before the plaintiffs obtained one. 
Held, that the imitation of the bottles, wrappers, 
and labels used by the plaintiffs indicated an inten- 
tion to mislead purchasers into the belief that the 
defendants’ medicine was the same as the plaintiffs’; 
that the registration of the defendants’ trade-mark 
was inoperative as against the plaintiffs; and that 
the plaintiffs were entitled to an injunction. What 
a pity that Mr. Davis had not lived in the days of 
the early Christian missionaries to New Zealand, that 
he might, by his discovery, have alleviated their 
natural pangs in the preparation for mastication by 
the savage natives! And what a triumph of Yan- 
kee enterprise is suggested by this decision! We 
believe that Mr. Davis’ preparation is kept by all 
respectable apothecaries in New Zealand, as well as 
elsewhere, The New Zealand courts are more tender 
toward nostrums than our courts, for in Fowle v. 
Spear, 1 M. L. Rep. (N. 8.) 130, the Pennsylvania 
court refused to protect ‘‘ Wistar’s Balsam of Wild 
Cherry,” on the ground that it was a quack medi- 
cine. ‘Mother Winslow's Soothing Syrup” seems 
to be an exception; Curtis v. Bryan, 2 Daly, 312; 
but the courts must draw the line somewhere, and 
almost any thing is acceptable to stop the cries of 
infancy. 


Some statistics of the courts of our own State 
reaching us by way of Scotland, in an article from 
the American Britannic, copied in the Journal of 
Jurisprudence, are interesting in view of our recent 
remarks on reversals in our Court of Appeals. It 
appears that in the last four volumes of Court of 
Appeals reports, covering about one year, there are 
476 decisions, of which 345 are affirmances, 121 re- 
versals, and 10 modifications. The decisions below 
were therefore wholly or partly overruled in about 
274 per cent of the whole number. Looking at the 
trial courts: out of 349 cases, in these volumes, the 
decision of the trial court was affirmed in 209, re- 
versed in 128, and modified in 12 cases; making 40 
per cent of error. As to the General Terms: in 21st 
and 22nd New York Supreme Court reports, out of 
326 cases, the judgment below is affirmed in 177, 
and reversed in 149 cases, making 46 per cent of 
error. In the First Department, there were 50 af- 
firmances and 35 reversals; or 41 per cent of error; 
in the Second, 34 affirmances and 24 reversals; or 
above 41 per cent of error; in the Third, 38 affirm- 
ances and 43 reversals; or more than 53 per cent of 
error; in the Fourth, 55 affirmances and 47 revers- 
als; or more than 46 per cent of error. The Court 
of Appeals, as we have seen, reverses about 40 per 
cent of the trial decisions, and about 27 per cent of 
the General Term decisions. This is a very bad 
showing, and it emphasizes the importance of dis- 
tributing the work of the trial courts. We have 
already pointed out a way to effect this, namely, cut- 
ting off costs in actions in the Supreme Court triable 
in the county courts. Yet it must be remembered 
that the amount of error is not really so great as it 
appears, for probably not half the cases decided are 





appealed, and those not appealed are presumably de- 
cided right. 


The Legislature of New Hampshire have under- 
taken to escape from the awkward rule that an in- 
dividual cannot maintain a suit against a State. 
The occasion of the attempted evasion is the prac- 
tical repudiation by some of the States of their 
bonded debts. The New Hampshire scheme is this: 
although a citizen cannot sue a State, yet one State 
can sue another; therefore the State may become 
assignee of the citizen’s claim and enforce it in its 
own name. The bill provides that any citizen of 
that State, holding a dishonored claim against an- 
other State, may assign the same to New Hamp- 
shire, and upon giving security to cover all the 
costs of the proceeding, the Attorney-General of 
the State, being satisfied that the demand is a meri- 
torious one, shall institute an action upon it in the 
Supreme Court of the United States in the name of 
the State of New Hampshire, the proceeds of the 
judgment, when collected, to be made over to the 
bondholder. The like bill was once passed by our 
own Legislature, but vetoed by the governor. The 
attempt to enforce such an action will give rise to 
the serious question whether the State can enforce a 
claim for its citizen which the citizen could not en- 
force for himself. If the experiment succeeds, other 
States will be quick to follow. There certainly 
ought to be some mode of compelling a State to pay 
its debts. It is highly immoral for a community as 
an aggregation to refuse to recognize the obligations 
which it compels its members to observe for them- 
selves as individuals. 

—_———--- 


NOTES OF CASES. 








N Thompson v. Adams, 7 Weekly Notes of Cases, 
281, the Pennsylvania Supreme Court held, on 
the 8th of January, 1879, that a seat in the Phila- 
delphia board of brokers is not property in the eye 
of the law, and cannot be seized in execution for 
the debts of the members; it is the mere creation 
of the board, and is to be held and enjoyed with 
all the limitations and restrictions which the consti- 
tution of the board have put upon it; and under the 
constitution and by-laws of the Philadelphia Board of 
Brokers, the secret equitable owner of a seat therein 
has no right, as against members of the board, who 
are creditors of the legal owner, to share in the pro- 
ceeds of the sale of the seat on the death of the 
legal owner. The plaintiff was not a member of 
the board, but had furnished the money by which 
the deceased member had obtained his seat. The 
rules of the board provided that all claims upon the 
seat of a dead member should be decided by the ar- 
bitration committee, and such claims were so passed 
upon inthis case. In Zvans v. Wister, 1 W. N.C. 
181; 32 Leg. Int. 354, the same court held that an 
attachment would not lie against the Board of Bro- 
kers for the proceeds of the sale of a seat of a mem- 
ber, he being indebted to the amount of the pro- 
ceeds. This was an affirmance of Leech v. Leech, 3 
W. N. C. 542, note. And in Singerly v. Johnson, 3 W, 
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N. C. 541, it was held that the death of a member did 
not revoke any of the rules applied to membership. 
In Hyde v. Woods, 4 Otto, 523; S. C., 15 Nat. Bank. 
Reg. 518, the Supreme Court of the United States 
determined that a provision in the constitution of 
the California Stock Exchange Board (similar to the 
one in question), that in sales of seats of delinquent 
members the proceeds should be applied to the benefit 
of the members of the board, exclusive of outside 
creditors, was valid, and that such claim was not a 
lien, but a condition of membership. The leading 
case on this general subject, followed in Pennsyl- 
vania, is Scott v. Avery, 5 H. L. 811, which holds 
that while parties cannot by contract oust courts of 
jurisdiction, they may covenant that no right of ac- 
tion shall accrue until differences have been arbi- 
trated. In Ritterband v. Boggett, in the New York 
Superior Court, it was held that a right to a seat in 
the cotton exchange is property, and an assignment 
by a receiver to a purchaser was ordered. 17 A. L. 
J. 20. 


Herbage v. McEntee, decided in January tast by 
the Supreme Court of Michigan, was an action 
against an indorser of a negotiable note before ut- 
terance, and it was held that he was liable as a joint 
maker. The distinctions on this vexed subject are 
well pointed out in Burton v. Hansford, 10 W. Va. 
470; S. C., 27 Am. Rep. 571, where such an indorser 
is held prima facie as guarantor or maker, subject 
to his right to show by extrinsic evidence that he 
intended only to bind himself as second indorser. 
In a note, 27 Am. Rep. 580, it is stated: ‘‘In a case 
like this the position of the stranger indorser was 
held in Jones v. Goodwin, 39 Cal. 493; 2 Am. Rep. 
473, to be strictly that of indorser. (See id., note, 
p. 473.) In Ives v. Bosly, 35 Md. 262; 6 Am. Rep. 
411, that of joint maker. In Hilbert v. Finkbeiner, 
68 Penn. St. 243; 8 Am. Rep. 176, that of second 
indorser, prima facie, but parol evidence was ad- 
mitted to show that it was that of guarantor. In 
Chaddock v. Van Ness, 35 N. J. 517; 10 Am. Rep. 
256, that of second indorser or surety, and parol evi- 
dence was admitted to show which; but per se it 
implies no liability whatever. In Chaffee v. Mem- 
phis, ete., R. R. Co., 64 Mo. 193, prima facie that of 
maker, and a bona fide purchaser is bound by an 
agreement between him and the payee, that he is to 
be liable only as indorser. In Jser v. Cohen, 1 Baxt. 
(Tenn.) 421, that of indorser prima facie, subject to 
enlargement by parol evidence. The same in Best v. 
Hoppie, 3 Col. 137. In Browning v. Merritt, 61 Ind. 
425, prima facie that of indorser, but subject to ex- 
planation. As to Pennsylvania, see Arnott’s Admin- 
istrators v. Symonds, 85 Penn. St. 99; 27 Am. Rep. 
630.” In New York the rule is peculiar: if the pa- 
per is negotiable, the indorser is prima facie an 
indorser; if non-negotiable, prima facie an original 
promisor. The New York rule is thus stated in 
that note: ‘‘The result of the various decisions 


seems to be as follows, viz.: that except in the tech- 
nical sense of the words there is no such thing in 
New York as indorser or indorsement of non-nego- 
tiable paper; that the blank subscription of one’s 





name upon or across such paper constitutes the sub- 
scriber presumptively a co-maker or joint promisor 
and surety of the maker, and he can be declared 
and recovered against as such; that a consideration 
is not presumed and must always be alleged and es- 
tablished; that proof of an intent to subscribe 
strictly as indorser, and to be liable only as such, is 
repugnant to the form of the contract, and will not 
be received; that subject to this rule the parties 
may severally show and claim the benefit of the ex- 
act agreement and understanding upon which the 
indorsement was made; that the holder of the note 
may overwrite the name of the blank indorser with 
such agreement or understanding, or with a con- 
tract of original promise or guaranty or suretyship, 
and may recover upon such overwritten contract; 
and finally, that the maxim wt res magis valeat quam 
pereat, applies.” The principal case disapproves 
the New York distinction. 


Langdon v. Howells, Q. B. Div., 40 L. T. R. 880, 
decides arather novel point concerning tourists’ rail- 
way tickets. An English statute enacts that if any per- 
son travel, or attempt to travel in any carriage of the 
company, without having previously paid his fare, and 
with intent to avoid payment thereof, he shall for 
every such offense forfeit to this company a sum not 
exceeding forty shillings. The respondent had pur- 
chased the forward half of a tourist ticket from 
Ludlow to New Milford from a Mr. Aaron, who had 
used the ticket from Ludlow to Hereford which was 
a portion of the journey to New Milford. The re- 
spondent then attempted to use the ticket from 
Hereford to New Milford, when his name and ad- 
dress were taken, and the charge was preferred 
against him by the Great Western Railway Com- 
pany. It also appeared that tourists’ tickets are 
available for two months, and allow the holder to 
break his journey, but are indorsed ‘‘ not transfera- 
ble.” Cockburn, C. J., said: ‘‘I think this case 
clearly comes within the statute. It is not even the 
case of a ticket taken by A, which A makes up his 
mind not to use, and hands it over to B, that might 
be open to a different consideration; but this is a 
tourist ticket, as to which everybody is perfectly 
aware that the ticket is issued at a cheaper rate, 
cause the person who takes it is about to make his 
return journey by the same railway, and the com- 
pany therefore finds it to its advantage to issue the 
ticket at a cheaper rate, upon the understanding 
that the tourist ticket shall be used by the man to 
whom the ticket was originally issued. But if it is 
given at the end of the journey, by the person who 
originally took it, to some one else who is to have 
the advantage of it on the single journey, and who 
would not be entitled to get a ticket at that rate if 
he took a ticket only for the single journey, it is 
quite clear the conditions upon which the ticket 
was issued are violated, and that the man who seeks 
to travel by such a tourist ticket, not having him- 
self originally taken it out, does not pay his fare, 
but defrauds the company to the extent of the dif- 
ference between the tourist ticket fare and what 
would have been the fare for the single journey. He 
therefore does not pay his fare, and as I think in 
this case the evidence is abundantly clear to show 
that he took his ticket with the intention to avoid 
the payment of his fare, he is, therefore, within the _ 
terms of the statute.” 
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CONTRACTS OF MARRIED WOMEN. 


I. 


T is much to be regretted that in the beneficial 
statutes of late years for the protection of mar- 
ried women, the old theories of the marital relation 
should so far adhere as to require the express charge 
by a married woman of her separate property to 
bind it for a contract not executed for its benefit or 
in her own business. In other words, our opinion 
is that it would be wise to permit married women 
to make every kind of contract exactly as if they 
were unmarried. The subject of such contracts is 
very learnedly reviewed by the Supreme Court of 
West Virginia, in Radford v. Carwile, to appear in 
13 West Virginia Reports, 572, in an opinion by 
Green, President, covering 100 pages. We doubt 
that such long opinions are politic or good for the 
bench or the bar, but they certainly are good for the 
law editor, and we always like to lay hands on such 
an opinion. The gist of this opinion is fully ex- 
pressed, we think, in sub-divisions 8 and 9 of the 
syllabus, as follows: ‘‘The debts of a married 
woman, for which her separate estate is liable, are 
such as arise out of any transaction, out of which a 
debt would have arisen, if she were a feme sole, ex- 
cept that her separate estate is not bound by a bond, 
or covenant based on no consideration, such bond, 
or covenant, being void at law, and she not being 
estopped from showing in a court of equity, that it 
was based on no consideration. The consideration, 
which will support an action for her debts or con- 
tracts, so as to make her separate estate liable, need 
not inure to her own benefit, or that of her separate 
estate, but it may inure to the benefit of her hus- 
band, or any third party, or may be a mere preju- 
dice to the other contracting party; in short it may 
be any consideration, which would support the con- 
tract, if she were a feme sole.” 

The early English cases held that when not re- 
stricted in her power of disposition, a feme covert 
had the right to dispose of her separate estate in 
any manner that she pleased, this right being re- 
garded as an incident to her ownership in equity of 
the property; and that her separate estate was for a 
like reason liable to the payment of all her debts, 
Parteriche v. Powlet, 2 Atk. 383; Allen v. Papworth, 
1 Ves. Sr. 163; Hearle v. Greenbank, id. 298; 
Grigby v. Cow, id.517; Peacock v. Monk, 2 id. 190; 
Pawlet v. Deleval, id. 663; Neiman v. Cartony, 
cited in note in 3 Bro. C. C. 346; Clarke v. Pistor, 
id. 346; Hulme v. Tenant, 1 id. 16; Fettiplace v. 
Gorges, 3id. 8; Pybus v. Smith, id. 340; Ellis v. 
Atkinson, id. 565. Lord Thurlow, in Hulme v. 
Tenant, 1 id. 16, says: ‘‘The rule laid down in 
Peacock v. Monk, 2 Ves. Sr. 190, that a feme covert 
acting with respect to her separate property is compe- 
tent to act in all respects as a feme sole, is the proper 
rule, and necessary to support the decisions on this 
subject.” And again he says, after examining the 
authoritiés: ‘‘I take it, therefore, it is impossible to 
say, but that a feme covert is competent to act asa 
*feme sole, with respect to her separate property, when 





settled to her separate use.” But this language proba- 
bly refers only to a disposition of personalty or rents 
and profits of land by deed or will. 

The old as well as modern English cases recognize 
the right of a married woman to dispose of her 
separate personal estate by will, as well as by deed 
or act inter vivos, when not prohibited from so do- 
ing by the instrument creating the estate. See Fet- 
tiplace v. Gorges, 8 Bro. C. C. 8; Hearle v. Green- 
bank,1 Ves. Sr. 301; Rich v. Cockell,9 Ves. 369; Gorev. 
Knight, 2 Vern. 585; Herbert v. Herbert, Pr. Ch. 44; 
Wagstaff v. Smith, 9 Ves. 520; Thackwell v. Gardi- 
ner, 5 De G. & Sm. 58; Hodgson v. Hodgson, 2 Kee. 
704; Humphreys v. Richards, 2 Jur. (N. 8.) 432. 
But the weight of the old English authorities was 
against the right of a married woman, where not 
expressly authorized so to do, to dispose of her sep- 
arate real estate by will, or by her sole deed; though 
the modern English authorities hold that she may, 
if not prohibited. See Anon. cited Peacock v. Monk, 
2 Ves. Sr. 190; Churchill v. Dibben, 2 Keny. Pt. I, 
68; Harris v. Mott, 14 Bea. 169; Lechemerev. Broth- 
eridge, 32 Beav. 853; Hodsden v. Lloyd, 2 Bro. C. C. 
534; George v. Jew, Amb. 627; sed vide Wright v. 
Englefield, id. 468; or Wright v. Cadogan, 6 Bro. P. 
C. 156; Rippon v. Dawding, Amb. 565; and the 
modern English cases: Taylor v. Meads, 34 1. J. 
(N. 8.) Ch. 203; Hall v. Waterhouse, 5 Gif. 64; 13 
W. R. (V. C. 8.) 66; 11 Jur. (N. 8.) 361; and Pride 
v. Bubb, 7 L. R. Ch. App. 64, cited in White & Tu- 
dor’s Leading Cases in Equity, 4th American from 
4th English edition, top pages 656, 658, and side 
pages 490, 491, 492; in which it is held, that when 
unrestrained, she may dispose of her real estate by 
will. 

The old English cases were equally explicit in 
holding, that where it was not prohibited in the in- 
strument creating the estate, her separate estate, 
real and personal, was liable to the payment of her 
debts. They held it was liable to the payment of 
her bond. In Lillia v. Airey, 1 Ves. Jr. 277; Nor- 
ton v. Turvill, 2 P. Wms. 144; Peacock v. Monk, 2 
Ves. Sr. 198, though it was given to her husband, 
or though she had joined in it with him as his 
surety, as in Hulme v. Tenant, 1 Bro. C. C. 16, or 
with a stranger as in Heatley v. Thomas, 15 Ves. 596; 
Stanford v. Marshall, 2 Atk. 68; and it was equally 
held bound for her bill of exchange, promissory note 
or agreement in writing of any character. See Stu- 
art v. Kirkwall, 3 Madd. 387; Owen v. Homan, 4 H. 
L. Rep. Cas. 998; Bullpin v. Clarke, 17 Ves. 365; 
Field v. Sowle, 4 Russ. 112 ; Master v. Fuller, 4 Bro. 
C. C. 19; 1 Ves. Jr. 513. 

Lord Thurlow puts the ground of liability thus, 
in Hulme v. Tenant, 1 Bro. C. C. 16: ‘*But in re- 
spect to a feme covert determined cases seem to go 
thus far, that the general engagement of the wife 
shall operate on her personal property, shall apply to 
the rents and profits of her real estate, and that her 
trustees shall be obliged to apply personal estates 
and rents and profits, when they arise, to the satis- 
faction of such general engagements.” And again: 
“If a court of equity says a feme covert may have & 
separate estate, the court will bind her to the whole 
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extent as to making that estate liable to her own 
engagements, as for instance for payment of debts, 
etc.” And Story, 2 Eq. Jur. 629, § 1401, says: 
‘‘In the earlier cases indeed, the doctrine was put 
upon the intelligible ground, that a married woman, 
as to her separate property, is to be deemed a feme 
sole; and that therefore her general engagements, 
though they would not bind her person, should bind 
her separate property.” 

Subsequent English cases however abandoned this 
ground of liability as incident to ownership, and ad- 
judged that the married woman’s separate property 
could be rendered liable for debts only by express 
disposition and charge, or by writing promising to 
pay them; but held that the charge would only be 
enforced when such charge or the intention to pay 
was evidenced by writing. Bolton v. Williams, 2 
Ves. Jr. 150; Clerk v. Miller, 2 Atk. 379; Greatly v. 
Noble, 3 Madd. 79; Stuart v. Kirkwall, id. 889; 
Aguilar v. Aguilar, 5 id. 418; Francis v. Wigzell, 1 
Madd. 258. 

This latter doctrine is repudiated by the most re- 
cent cases, and the courts have swung back to the 
doctrine of the early cases and the ground of liabil- 
ity there expressed. Thus in Murray v. Barlee, 4 
Sim. 82, Lord Brougham repudiates such distinc- 
tions. He says: ‘‘If in respect to a wife’s separate 
estate she is in equity taken as a feme sole, and can 
charge it by instruments absolutely void at law, can 
there be any reason for holding, that her liability, 
or more properly her power, of affecting her sepa- 
rate estate should only be exercised by a written in- 
strument? Are we entitled to invent a rule, to add 
anew chapter to the statute of frauds, and to re- 
quire writing, when that act requires none? Is 
there any equity reaching written dealings with the 
property, which extends not also to dealing in other 
ways, as by sale and delivery of goods? Shall nec- 
essary supplies for maintenance not touch the 
estate; and yet money furnished to squander away 
at play be a charge on it, if fortified by a scrap of 
writing ? No such distinction can be taken on any 
conceivable principle.”’ 

In Owens v. Dickenson, Cr. and Ph. 48, Lord Cot- 
tenham, speaking of a written agreement, says: 
‘That within the authority of the cases which 
have been decided, it would have been operative 
upon the feme covert’s separate estate, but not by 
way of the execution of a power, though that has 
been an expression sometimes used, and as I appre- 
hend, very inaccurately used, in cases where the 
court has enforced the contracts of married women 
against their separate estate. It cannot be an exe- 
cution of a power, because it neither refers to the 
power nor to the subject-matter of the power, nor 
indeed in many cases has there been any power ex- 
isting at all. Besides, as it was argued in Murray v. 
Barlee, if a married woman enters into several en- 
gagements of this sort, and all the parties come to 
have satisfaction out of her separate estate, they are 
paid pari passu ; whereas if the instruments took 
effect as appointments under a power, they would 
rank according to the priorities of their dates. It 
is quite clear, therefore, that there is nothing in 





such a transaction, which has any resemblance to 
the execution of a power; what it is, it is not easy 
to define. It has sometimes been treated as dis- 
posing of the particular estate; but the contract is 
silent as to the separate estate, for a promissory note 
is merely a contract to pay, not saying out of what 
it is to be paid, or by what means it is to be paid; 
and it is not correct according to legal principles, 
that a contract to pay is to be construed into a con- 
tract to pay out of a particular property, so as to 
constitute a lien on that property. Equity lays hold 
of the separate property, but not by virtue of any 
thing expressed in the contract; and it is not very 
consistent with correct principles to add to the con- 
tract that which the party has not thought fit to in- 
troduce into it. The view taken of the matter by 
Lord Thurlow in Hulme v. Tenant is more correct. 
According to that view, the separate property of a 
married woman, being a creature of equity, it fol- 
lows, that if she has a power to deal with it, she 
has the other power incident to property in general, 
namely: the power of contracting debts to be paid 
out of it; and inasmuch as her creditors have not 
the means at law of compelling payment of those 
debts, a court of equity takes upon itself, to give 
effect to them, not as personal liabilities, but by lay- 
ing hold of the separate property as the only means 
by which they can be satisfied. I observe, that in 
Clinton v. Wills, 1 Sugd. Powers, 208, n., Sir Thomas 
Plumer suggested a doubt whether it was necessary 
they should be secured by writing; and it certainly 
seems strange that there should be any difference 
between a contract in writing, when no statute re- 
quires it to be in writing, and a verbal promise to 
pay. Itis an artificial distinction, not recognized 
in any other case.” 

In Johnson v. Gallagher, 3 De G. F. & J. 494, Lord 
Justice Turner held, as expressed by Sir R. T. Kin- 
dersley, V. C., in Vaughan v. Vanderstegen, 2 Drew. 
183: ‘‘If a married woman having separate prop- 
erty enters into a pecuniary engagement, whether 
by ordering goods, or otherwise, which, if she were 
a feme sole, would constitute her a debtor, and in 
entering into such engagement she purports to con- 
tract, not for her husband, but for herself, and on 
the credit of her separate estate, and it was so in- 
tended by her, and was so understood: by the per- 
son with whom she was contracting, that constitutes 
an obligation, for which the person, with whom she 
contracts, has the right to make her separate estate 
liable; and the question, whether the obligation was 
contracted in the manner I have mentioned, must 
depend upon the facts and circumstances of each 
particular case. It is clearly not necessary that the 
contract should be in writing, because it is now ad- 
mitted if a married woman enters into a verbal con- 
tract, expressly making her separate estate liable, 
such contract would bind it; nor is it necessary 
there should be any express reference made to the 
fact of there being such separate estate; for a bond 
or promissory note given by a married woman, with- 
out any mention of her separate estate, has long 
been held sufficient to make her separate estate lia- 
ble. If the circumstances are such as to lead to the 
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conclusion that she was contracting not for her hus- 
band but for herself, in respect to her separate estate, 
that separate estate will be liable to satisfy the obli- 
gation.” 

It would seem therefore to be the settled law of 
England, that a married woman’s separate estate, 
when not otherwise provided in the deed of settle- 
ment, is liable to all her debts, whether in writing 
or not; and that if not restrained, she has the un- 
limited power to dispose of her separate property, 
both real and personal, as she pleases. 

Speaking of the oscillations of the English courts 
as to the ground of liability, the West Virginia 
court say: ‘‘Unbounded mischief and confusion 
has arisen from an abandonment by some of the 
English judges of this intelligible ground, and the 
invention of fancies as the basis on which a married 
woman's debts could be charged by a court of equity 
on her separate estate. It is true, the English courts 
have in modern times repudiated all these fancies 
practically, and have returned substantially to the 
plain and intelligible ground, on which the old 
English cases were based. But unfortunately some 
of the courts in the United States have in the mean- 
time seized on these fancies and spun them out, till 
in those States, whose courts have indulged in these 
fancies, the grounds, on which any debt can be 
charged on a married woman’s estate, are utterly 
unintelligible; and as a result no two courts, who 
have indulged in these fancies, can agree; and not 
only is the law different in all these States that have 
attempted to follow these fancies, but in the same 
State these decisions vary constantly, as the judges 
or the court is changed. I cannot but deprecate the 
departure of some of the English judges from the 
intelligible law, which had been laid down in a long 
train of decisions.” 

———__>—_—_———_. 


CAUSES WHICH MAY ENDANGER THE 
FEDERAL GOVERNMENT. 
HEN the Constitution of the United States was 
adopted, certain publicists of the old world pre- 
dicted the early decline and fall of the republic. They 
based their conclusions upon the general proposition, 
that jealousies would arise among the smaller States; 
that the majority would eventually trample on the 
rights of the minority, as had been done in some of 
the ancient institutions of a similar character; that 
dissatisfaction, turbulence and abuse of power, would 
be engendered in the governments and finally end in 
anarchy. 

If such an exigency shall ever arise, De Tocqueville 
declares that it will be attributable to the unlimited 
authority of the majority, ‘‘ which may at some future 
time urge the minorities to desperation, and oblige 
them to have recourse to physical force.”’ 

Plutarch, in speaking of the Grecian republics, says, 
the deputies of the strongest cities overawed those of 
the weaker, and judgments went in favor of the most 
powerful party. 

A similar opinion to that of De Tocqueville is ex- 
pressed in the Federalist, and also by Mr. Jefferson, in 
his letter to Mr. Madison, March 15, 1789. 

As history and experience prove that neighboring 
States are naturally jealous of each other, unless 
leagued together by a common interest, it is not sur- 





prising that this sentiment should have pervaded the 
minds of thinking men, for the vote on the adoption 
of the Constitution was the first great cause, after the 
triumph of independence, which produced intense 
hostility between two potent political parties. 

But there was in reality no cause for such antagon- 
ism, for while the Constitution was an expansion of 
the principles, it was a wise invigoration of many of 
the powers which existed in the articles of confedera- 
tion. As sovereignty inheres in the people under our 
system of government, the States actually surrendered 
nothing. 

The preamble commencing, ‘“,We, the people of the 
United States,’ is a complete vindication of the prin- 
ciple that the authority under the Constitution extends 
to the person of the citizens. They thereby became, as 
never before, the guardians of their own liberty. So 
that then in truth the people might be addressed as 
the Decemviri addressed the Romans: ‘** Nothing that 
we propose can pass intoa law without your consent. 
Be yourselves, O Americans, the authors of those laws 
on which your happiness depends.” 

But the historic page points to causes of dangers 
which may be apprehended and which may jeopard the 
perpetuity of the Union. Among these are corrup- 
tion in the national head; corruption among the peo- 
ple, and an overweening ambition of political and 
military leaders. 

While a firm national government, as recommended 
by the Convention, and as established by the whole 
people, isin a large degree a safeguard against faction 
and insurrection, yet, if the people become corrupted, 
those who administer the government will likewise 
become corrupt and exert injurious influences over the 
system. The corruption of each government, says 
Montesquieu, begins with that of the principle. The 
principle of our government will be corrupted when the 
spiritof equality is extinct, and likewise when the peo- 
ple fall into ‘‘a spirit of extreme equality and when each 
citizen would fain be upon a level with those he has 
chosen to command him,”’ for then the people become 
impatient of obeying the very power they have dele- 
gated, and want to manage every thing themselves; to 
debate for the Senate, to execute for the magistrate, 
and to decide for the judges. When this is the case, 
virtue and stability can no longer continue ina re- 
public like our own. More respect for the judiciary, 
more esteem for those who administer the govern- 
ment, and more respect for the learned professions 
generally, are necessary. States have been subverted 
from various causes: By foreign and domestic wars; 
by military chiefs possessing some political power and 
much astuteness in gauging the public pulse, and in 
discerning when the people are tending toward politi- 
cal decadency and disintegration, owing perhaps to 
wars foreign and domestic, or from want of faith in 
the system, and then by augmenting the sinews of 
war have struck the blow for supremacy, seized the 
reins of government and driven it to destruction; or, 
by wily political leaders who, having talent and inor- 
dinate ambition, flanked by a strong party, have by 
their virulence invaded, abused and vitiated the au- 
thority of the institution, and in the name of justice 
and liberty have foisted themselves upon the people 
and secured absolute dominion. 


**Men, the most infamous are fond of fame. 
And those who fear not guilt yet start at shame.” 


Corruption in the national head always draws to 
itself men of dangerous proclivities, who are ready to 
augment such influence. Under such circumstances 
the worst men are elevated to places of trust in 
the government, but this result is brought about by 
the people themselves being corrupt. The stream al- 
ways partakes of the character of the fountain. The 
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old proverb with a slight alteration is pertinent —like 
people, like rulers. And as Algernon Sidney said 
over two centuries ago: ‘‘ Liberty cannot be preserved 
if the manners of the people are corrupted; nor abso- 
lute monarchy introduced where they are sincere.” 
Which is sufficient to show that those who manage 
free governments ought always, to the utmost of their 
power, oppose corruption, because otherwise both they 
and their government must inevitably perish; and 
that on the other hand the absolute monarch must en- 
deavor to introduce it, because he cannot subsist with- 
out it.” 

So long as the pulse of liberty continues to throb 
with inspiration for the Union, so long will the noble 
structure erected by our revolutionary patriots en- 
dure. 

But there are causes which may endanger our politi- 
cal institution, and the jealousy of the people ought to 
be constantly watchful of influences which may tend 
to weaken that spirit of unity in government which 
constitutes us one people. 

Another source of danger seems to consist in presi- 
dential elections occurring too often. If the period of 
such elections were fixed at six years, it would proba- 
bly conduce to commercial prosperity and be beneficial 
to the general government. Nor would the rule of re- 
eligibility be desirable. 

The chief magistrate would then be comparatively 
untrammelled, more independent, less bound by party 
ties and affiliations. His natural ambition would be to 
acquit himself with satisfaction and honor. One of the 
arguments put forth by the writers of the Federalist in 
favor of four years as the term of the President, in- 
stead of longer, was, that the term was too short to 
justify any alarm for the public welfare, from abuse, 
or usurpation of power. Such fears may not be appre- 
hended now that the Government has passed the cli- 
macteric age and become securely anchored in the 
hearts of the people. But another evil to be feared is 
the possible perpetuation of party in power through 
fraud and corruption. Such an exigency would tend 
to sound the death knell of the republic. 

The virtue and patriotism which a party bas evinced 
are soon forgotten when it becomes corrupted; nor 
can it longer expect to command respect or maintain 
its supremacy. 

When Charles the First subverted the liberties of 
England, the people gladly welcomed Cromwell; but 
when Cromwell failed to satisfy the wants of the peo- 
ple, or perhaps proved to be unfaithful to his trust, 
the people as quickly clamored for a change, and were 
ready to receive Charles the Second as their king, al- 
though they had reason to believe that he would in- 
dulge in the same despotic measures that had charac- 
terized the reign of his ill-fated father. 

The last presidential election in this country, so 
close and exacting, meant something more than a sim- 
ple contest between two great parties; it meant that the 
people are watchful of their liberties, and that faithful- 
ness and capacity are the test by which they will gauge 
men and political parties. The delicate hinge upon 
which the peace of the country hung, growing out of 
that election, admonished us that those in authority 
must cleanse and renovate the departments of govern- 
ment; and that no political electro-plating can so 
disguise the baser elements of party that the people 
will not discover their corruption. 

A proper criticism of the action of public servants 
should be beneficial; but when their course is ridi- 
culed with the aim of corrupting the minds of the 
people in order to weaken their faith in the system 
and the ties that bind them to their government, it is 
time to command a halt. 

Governments of the character of our own decline 
and fall from gradual inroads upon the principles 





which have sustained them; by encroachments on 
constituted authority; by concentrating power to 
work injury, by which means artful, designing dema- 
gogues obtain sway and erect an arbitrary system 
under the name of the people. 

Rome by slow degrees became sapped to its founda- 
tion from similar causes, and when ripe for destruc- 
tion the ambition of Cesar made it an easy prey. 

Had Greece persevered in her union, and had she 
manifested more political virtue, she would hardly 
have worn the chains of Macedon. Her people tended 
toward anarchy more than to tyranny in the head of 
the state. 

If the American institution shall ever fall, that re- 
sult will be occasioned in part at least from ignor- 
ance and corruption of the men who stand at the helm 
of government; for, as John Adams said, the natural 
enemies of our Constitution ‘are the spirit of soph- 
istry, the spirit of party, the spirit of intrigue, profli- 
gacy and corruption, and the pestilence of foreign 
influence, which is the angel of destruction to elective 
governments.” 

The real enemy of freedom is ignorance. While 
some will be found who are deserters from the camp of 
men of culture, the opponents of knowledge and vir- 
tue generally will be found in the school of ignor- 
ance. 

“ The finest fruit earth holds up to its Maker,” says 
Humboldt, ‘‘is a man.’’ Hence to elevate, educate, 
and lift man out from the grasp of ignorance is the 
highest duty. And he alone deserves the name of a 
great statesman, whose principle is to extend the 
power of the people in proportion to the extent of 
their knowledge, and to give them every facility for 
obtaining such a degree of knowledge as may render 
it safe to trust them with absolute power. 

The people should be constantly educated in liberty. 

It is dangerous to praise or condemn constitutions 
in the abstract, says Macaulay, since from the despo- 
tism of St. Petersburg to the democracy of Washing- 
ton, there is scarcely a form of government which 
might not at least in some hypothetical cause be the 
best possible. 

There are various media through which the ele- 
ments of thought, sentiment and opinion may reach 
the great brain and heart of the body politic, and ina 
government like our own, every man according to his 
place and capacity should strive to diffuse knowledge 
of political economy, and inculcate virtue in the citi- 
zen. The citizen should be taught to be just. Justice 
is the pole-star which must forever light our path- 
way. Without justice for her pinions the American 
republic can never expect to make lofty political 
flights as a nation, but Icarus-like, will soar but a lit- 
tle, and then fall into the great ocean of anarchy and 
oblivion. The struggles, the political upheavals, and 
the wars through which our nation has passed, were 
caused, not so much from the ignorance of the mem- 
bers, as from the incompatible elements and institu- 
tions in the several States. But these trials have not 
weakened the system but rather strengthened the or- 
ganism. They have developed its real character and 
enabled the people to administer the government with 
more confidence and unity. 

The jealousy of parties tends, doubtless, to keep the 
stream of politics pure, even as the planets are held 
in their orbits by opposing forces. At the age of 84, 
the revered Josiah Quincy sent an autograph letter to 
the writer containing these words: ‘To promote either 
individual or general happiness man should seek nei- 
ther for themselves nor the public, power, but vir- 
tue.” 

A sentiment worthy to be inscribed in every heart. 

JOHN F. BAKER. 

New YORK, 
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INTERNATIONAL CODE CONFERENCE. 


Srr RoBErRT PHILLIMORE ON MARRIAGE. 


HE following is the peroration of the opening ad- 
dress of Sir Robert Phillimore at the late session 
of the International Code Association at London: 
“The various subjects chosen for discussion upon 
this occasion appear to me very interesting; but [ 
much desiderate one that does not appear in the cata- 
logue, that is the law as to marriage, considered from 
an international point of view. The institution of 
marriage is, even more than that of property, the 
foundation upon which the fabric of social order in 
every civilized country is built. The ruling policy of 
all wise lawgivers and statesmen has been to strengthen 
and protect this institution. It has been universally 
recognized before the introduction of Christianity — 
and of course much more since that event — that upon 
the law relating to this subject the security of the 
State and the well-being of the citizen mainly depends. 
Horace, often as wise in his teaching as graceful in his 
verses, told us long ago: 
“* Oppida cceperunt munire, et posere leges, 
Ne quis fur esset, neu latro, neu quis adulter.” 


It is with sorrow and shame that I express my opinion 
that the present international practice and law with 
respect to marriages and foreigners is a disgrace to 
Christendom. The tribunals of one State hold that 
the capacity of a person to contract marriage depends 
upon the law of his domicile; the tribunals of another 
that it depends upon the law of the place where the 
contract is entered into; and perhaps a third State has 
another theory upon the subject; and sometimes even 
a different rule prevails in different portions of the 
same empire. And while this scandalous conflict of 
law exists, the holy estate of matrimony is weakened 
and degraded, and the same children are treated in one 
State as born in wedlock, and in another as bastards. 
It has happened, and I fear not unfrequently, that the 
marriage of an English wife in England, according to 
the rites of her church and the law of her country, to 
a French subject, is not recognized in France, and the 
English wife finds that her marriage, which was valid 
at Dover, is invalid at Calais, on account of the ab- 
sence of some formality which the French law re- 
quired, and of which she was wholly ignorant. With- 
out expressing a decided opinion whether the school 
which estimates capacity by the law of the domicile, 
or that which estimates it by the law of the place of 
the contract, be preferable, I venture to express a hope 
that a general rule may be established by the consent 
of nations to the following effect, viz.: That in this 
contract of contracts, marriage before a civil officer, 
according to the forms and with the delays prescribed 
by the civil law of the country where it is celebrated, 
should be everywhere recognized as valid. The con- 
dition of the delays would have the effect, as it has had 
by recent legislation in Scotland, of preventing the 
evasion by foreigners of the law of their own country. 
At all events, an experiment might be made by treaty 
between two States fortified by the necessary legisla- 
tion, and if that experiment were successful, the rem- 
edy might be further extended. The conflict ‘of laws 
respecting marriage arises in even more serious shape 
upon the subject of divorce, upon which I cannot at 
present enter, but which might, at least as between 
States recognizing divorcee, be remedied by a similar 
treatment. It would exceed the bounds of my duty 
upon this occasion to enter upon any of the special 
subjects selected for discussion. They may be safely 
left in the able hands to which they are intrusted. My 
task, therefore, approaches itsend. Iwish that I coul1 
have had more leisure to devote to it, and to render it 
worthier of the occasion, but I am convinced that it 





will meet with an indulgent reception, more especially 
as I did not seek or take upon myself the distinguished 
honor of addressing you, but consented to do so at the 
request of the executive of this association. But 
whatever defects my address may have, it has been my 
object in this as in other writingsto make an humble 
contribution to the previously-existing proof that 
States as well as individuals —of which they are the 
aggregate — have, in their collective capacity, a sphere 
of duty assigned to them by God. I have endeavored, 
however feebly here as elsewhere, to forward the great 
argument that there are international rights and inter- 
national duties, and therefore international laws; and 
that every work which tends to procure recognition of 
these laws, and to show by history, by reason, and by 
authority that the interest and the duty of States are 
one, confers some benefit upon the commonwealth of 
nations. Plato, in his immortal work on the Republic, 
long ago observed that the just man, so far as justice 
is concerned, differs in nothing from the just State. 
* Neque enim (says St. Augustine) aliundé beata civitas, 
aliundé homo.’ But time would fail me to enumerate 
the illustrious men who have upholden this doctrine, 
and handed in turn the lamp of life to their success- 
ors. Let me conclude in the unrivalled language 
which clothed the deep thought of Hooker: ‘ Of law, 
no less can be said than that ber seat is the bosom of 
God, her voice the harmony of the world; all things 
in heaven and earth do her homage, the very least as 
feeling her care, the greatest as not exempted from 
her power; both angels and men, and creatures of what 
condition soever, though each in different sort and 
manner, yet all with uniform consent admiring her as 
the mother of their peace and joy.’’’? Hooker’s Eccles. 
Polity, chap. i. 

At the close of tae session, the chairman, Sir Travers 
Twiss, said: 

‘““We have arrived at that moment of the proceed- 
ings when we are about to part. I can but say, on be- 
half of the Executive Council, of which I am chair- 
man, and on account of the Association at large, and 
of those members who are not here in this council 
chamber of the corporation of the city of London, 
that we consider the present meeting of the Confer- 
ence, in respect of the attendance of its members, of 
the papers submitted to its attention, and the discus- 
sions held on those papers, to be the most successful 
of the seven Conferences which we have attended. 
(Hear, Hear.] We have indeed to thank all of you, 
gentlemen, for your presence. We have to-day en- 
deavored to express our thanks to those without whose 
assistance the Association could never have arrived at 
such success. This council chamber has been most 
suitable for our deliberations. Nothing could have been 
more convenient than the rooms placed at our dispo- 
sal, and the officers placed at our disposal have ful- 
filled every thing we could desire in our endeavor to 
carry forward these proceedings. You, gentlemen, 
are aware what has been discussed. The object of this 
Association is in fact to leaven public opinion upon 
subjects which are of general interest, and which can- 
not be brought before the people of different nations 
but by assemblies of this sort. We have made very 
considerable progress with two or three important 
questions. No question can be much more important 
to the commercial world than the subject brought for- 
ward by the Chamber of Commerce of Frankfort-on- 
the-Maine, relative to the law regulating negotiable 
securities. That class of property has almost sprung 
into existence in the memory of many, but there is no 
law nor custom which can take the place of law, and 
the Frankfort Chamber felt great desire to confer with 
the bankers of the city of London on the subject. I 
am glad to say the bankers of London have come for- 
ward in the most cordial manner in co-operating on 
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the subject, and I have no doubt we shall arrive at 
what wil] prove a satisfactory conclusion to those en- 
gaged in this matter. In two or three other matters 
progress has been made. We do not claim, nor do I 
venture to attempt in any way to bring the conclu- 
sions of this Association directly to the attention of 
governments. We wish the members of the Associa- 
tion, when they return to their respective countries, to 
bring its deliberations to the attention of their fellow- 
citizens, who may invite to the consideration of these 
subjects the attention of their respective govern- 
ments, and the governments can then take such steps 
as they may think desirable in the views of their own 
people and in the common interest; but we do not 
wish to interfere with the governments further than 
that members from other countries may see what has 
taken place, and what has been resolved on may be 
beneficial to the interests of all nations. Weare un- 
der deep obligations to gentlemen who have come a 
long distance, from India, from Australia—I need not 
say from the United Stutes — for citizens of that coun- 
try have never failed to attend and co-operate in this 
greut undertaking. We must not expect that the seed 
will produce fruit immediately. The noblest trees re- 
quire many years before they come to maturity. We 
may sow the seed. Many of us may live to see it spring 
forth, but we must be patient and proceed gradually, 
looking at matters in a practical manner, and I feel 
satisfied that our existence will be prolonged, and that 
our exertions will be beneficial in their result. I have 
no ground for detaining you longer, except to wish you 
God speed. We have lost many good friends, but I 
hope we shall meet again, and shall have the pleasure 
in future years of welcoming gentlemen from distant 
lands who will come to help us in the work.’’ 
arn ee See 
EXEMPTION OF NON-RESIDENT WITNESSES 
FROM CIVIL ARREST. 


NEW JERSEY COURT OF CHANCERY, MAY TERM, 1879. 


JONES v. KNacss. 

A witness voluntarily coming from another State to testify 
in a case pending in New Jersey is not liable to arrest in 
a civil action there, and if arrested, the court before 

which he is a witness may order his discharge. 
ETITION by John H. Allen for discharge from ar- 
rest. Petitioner, who is a resident of Connecticut, 
came into the State of New Jersey voluntarily to testify 
before the Vice-Chancellor in this action and for no 
other purpose. After his testimony had been given and 
the evidence closed, he was arrested during a recess of 
the court upon a ca. sa. and taken to the sheriff's office. 


THE VICE-CHANCELLOR. The Supreme Court, in 
1809, decided that, according to the rule prescribed by 
our statute (Rev., p. 380, § 15), a witness was not enti- 
tled to immunity from arrest while attending court, 
unless his attendance was in obedience to process of 
subpoena. Rogers vy. Bullock, 2 Pen. 517. The wit- 
ness who claimed immunity in that case was, un- 
doubtedly, I think, a citizen of this State, and as such, 
amenable to the process of our courts. If the fact 
had been otherwise, it was quite too important to have 
escaped mention by the learned reporter, who was a 
member of the court which decided the case. I think 
it may, therefore, well be doubted whether, in a case 
like the present, where the witness is not bound to 
obey the process of the courts of this State, and whose 
attendance cannot be compelled by compulsory means, 
and if procured at all, must be voluntary. it would be 
held that attendance in obedience to process is neces- 
sary to immunity. An absurd purpose should not be 
imputed to the Legislature. They certainly did not 
intend to deprive the suitors of this State of the testi- 





moiy of witnesses residing in foreign jurisdictions; 
nor can it be supposed that they intended to send the 
writs of our courts into jurisdictions where they would 
be entitled to no more force than so much blank paper. 
In my view, it is much more reasonable to conclude 
they simply meant that process should be used within 
our own jurisdiction, where it is entitled to command 
respect and obedience. Much the same view has already 
been expressed by Mr. Justice Depue, in Dungan ads. 
Miller,8 Vr. 182. 

But this case presents a much more important ques- 
tion than a question of privilege to the witness. Was 
not the arrest an invasion of the prerogative of this 
court? It is the undoubted right of every tribunal in- 
trusted with the determination of questions of fact, 
to compel the attendance of witnesses, and to hold and 
control them until the purposes of their attendance 
are fully accomplished. This power is absolutely in- 
dispensable to the discharge of their functions. The 
witness in this case had not been discharged, and al- 
though his examination had been completed, his fur- 
ther attendance had not been dispensed with. His 
further examination might have become necessary for 
the correction of his testimony, or to supply an omis- 
sion arising from the inadvertence of counsel. Until 
discharged by the court he was subject to its order, 
and his arrest withdrew him from the power of the 
court at a time when it had a right to his presence, and 
while his actual attendance before the court might 
have been necessary for the due administration of jus- 
tice. The fact that the court was not actually in ses- 
sion when the arrest was made, is quite immaterial; 
the decisive fact is, the witness was arrested while he 
was in attendance before the court, and while he wus 
subject to its power and entitled to its protection. In 
the interim between the adjournment from one day 
until the next, the court does not lose its power over 
those who have attended before it as witnesses and 
have not been discharged; nor does an adjournment so 
far withdraw the protection of the court that, in the 
interval, an unscrupulous suitor may punish them, by 
arrest, for giving evidence against him, or prevent 
them, by the same means, from giving evidence which 
he fears may prejudice him. If such obstructions to 
the course of justice were tolerated, because the court 
was impotent to remove them, its administration would 
soon be impossible. 

Unless the courts can give immunity from arrest to 
those who appear before them to testify, and free them, 
at least while assisting in the administration of jus- 
tice, from every 'thing like terror and intimidation, 
their power is not adequate to the full discharge of the 
duties with which they are charged. This prerogative 
was said, by Judge Kane, to be founded in the neces- 
sities of judicial administration, and he held, even the 
service of asummons on a person who had attended 
before him, as an invasion of it, and set the writ aside. 
His judgment was approved by Chief Justice Taney 
and Justice Grier. Parker v. Hotchkiss, 1 Wall. Jr. 
269. Many cases might be cited in support of the 
power. I refer to those only which are almost pre- 
cisely analogous. Norris v. Beach, 2 Johns. 294; Dixon 
vy. Ely, 4 Edw. Ch. 557; Seaver v. Robinson, 3 Duer, 
622. 

The petitioner was examined under an order open- 
ing the testimony in this case, and giving the defend- 
ant leave to examine the petitioner and one other wit- 
ness, for the purpose of proving certain newly-discov- 
ered facts. The order directed the witnesses to be ex- 
amined in open court. The nature of the evidence 
proposed to be offered rendered it highly important 
that its production should be controlled by the court. 
Had the prisoner been aware that he was liable to ar- 
rest, and for that reason had refused to come here 
without an order giving him a safe conduct, there can 
be no doubt it would have been granted. The power 











250 





‘THE ALBANY LAW JOURNAL. 








and duty of the court in this respect, I think, are clear. 
It is true, such protection was neitber solicited nor ex- 
tended in advance of his coming; but will it be con- 
sistent with the dignity and justice which should al- 
ways characterize judicial conduct, to refuse to give 
him now, because we have his testimony, the protec- 
tion we would have extended to him to get his testi - 
mony if it had been asked for in advance? I am very 
decidedly of opinion it will not. 

The question presented by this motion was one of 
such great practical importance, in view of the nisi 
prius character of hearings before the vice-chancellor, 
that I thought it ought not to be decided without con- 
sultation with the chancellor, and I accordingly laid it 
before him. Iam gratified to be able to state that he 
fully concurs in the opinion that the arrest of the peti- 
tioner was unlawful, and that he must, therefore, be 
discharged. 


STATUTES FOR IDENTIFYING BALLOTS 
UNCONSTITUTIONAL. 


SUPREME COURT OF MINNESOTA, JUNE 25, 1879. 


BRISBIN Vv. CLEARY. 

The Constitution of Minnesota provides that “ all elections 
shall be by ballot.” Held, that a statute, requiring that 
each voter should be numbered on the poll-book and 
his number indorsed on the back of the ticket voted 
by him, was in violation of the constitutional provision. 

PPEAL from order overruling demurrer tocom- 
plaint. The facts appear in the opinion. 


Berry, J. Chapter 84, Laws 1878, being an act regu- 
lating elections in incorporated cities of over twelve 
thousand inhabitants, after providing in section 6 that 
the manner of voting at such elections shall be by bal- 
lot, proceeds, in section 8, as follows: ‘The ballots 
shall be folded by the voter, and delivered to one of 
the judges of election, who shall forthwith lay the same 
on the top of the ballot-box; at the same time, in an 
audible voice, proclaim the name of the person offering 
to vote, to the board, and if the judges be satisfied, 
according to the evidence as herein described, that the 
person offering the vote is a legal voter, the clerks 
of election shall enter the name of the voter and his 
number under the proper heading in the poll-book, and 
the judges shall indorse on the back of the ticket of- 
fered the number corresponding with the number of 
the voter on the poll-book, and shall immediately put 
his ballot in the box.” 

Section 6, article VII, of the Constitution of this 
State, declares that “all elections shall be by ballot, 
except for such town officers as may be directed by law 
to be otherwise chosen.’’ As we are of opinion that 
elections of city officers are not embraced in the ex- 
ception in regard to the elections of town officers, the 
question in the case is whether the provisions in regard 
to the numbering of ballots are constitutional. The 
answer to this question depends upon what is meant 
by voting by ballot. As in case of words and phrases 
in general, the meaning of this phrase is to be arrived 
at by inquiring what it is generally understood to 
mean; that is to say, in what sense it is commonly 
used by persons who may be presumed to use the Eng- 
lish language correctly. 

Such an inquiry shows that, as applied to elections 
of public officers, voting by ballot signifies a mode of 
designating an elector’s choice of a person for an office 
by the deposit of a ticket, bearing the name of such 
person, in a receptacle provided for the purpose, in 
such a way as to secure to the elector the privilege of 
complete and inviolable secrecy in regard to the per- 
son voted for. This privilege of secrecy may properly 
be regarded as the distinguishing feature of ballot vot- 
ing as compared with open voting, as, for instance, 





voting viva voce. The object of the privilege is 

the independence of the voter. These views of the 

nature of the vote by ballot and its object are sano- 
tioned by Temple v. Mead, 4 Vt. 541; Com. v. Woelper, 

3S. & R. 29; Kneass’ Case, 2 Parsons’ Eq. Cas. 553; 

People jv. Cicott, 16 Mich. 283; People v. Pease, 27 N. 

Y. 45, op. Denio, C. J.; Williams v. Stein, 38 Ind. 89; 

State v. Hilmantel, 23 Wis. 422; Cooley’s Const. Lim. 

604-6; Brightly’s Lead. Cas. on Elec. 376, note; Mc- 

Crary’s Law of Elec., §$ 194, 195, 400, 413; Encyclope- 

dia Britannica, title ‘*‘ Ballot.” 

The statutory provision with regard to the number- 
ing of tickets, above quoted, clearly interferes with 
and violates the voter’s constitutional privilege of se- 
crecy. 

It is, therefore, an unconstitutional provision. The 
voter cannot be required to submit to its application 
the ticket offered by him, and if, apon refusing to so 
submit, he is debarred from voting, he may maintain 
his action for damages against the persons debarring 
him. 

It is proper to add, as having some tendency to sup- 
port the views to which we have arrived, that the re- 
cent Constitution of Pennsylvania in 1873, of Missouri 
in 1875, of Colorado in 1876, expressly provide that 
while election shall be by ballot, the tickets shall be 
numbered upon a plan similar to that prescribed by 
our statutory provision above quoted. It is a fair in- 
ference that this constitutional qualification of the right 
to vote by ballot was deemed necessary in order to au- 
thorize the numbering provided for. 

The defendants’ demurrer was properly overruled, 
and the order overruling the same is accordingly af- 
firmed. 

——__¢__—_ 

STATE LEGISLATION AGAINST THE 
CHINESE UNCONSTITUTIONAL. 
UNITED STATES CIRCUIT COURT, DISTRICT OF 
CALIFORNIA, JULY TERM, 1879. 

Ho An Kow v. Nunan. 

Under the fourteenth amendment of the Federal Constitu- 
tion hostile and discriminating legislation by a State 
against persons of any class, sect, creed or nation in 
whatever form it may be expressed, is forbidden. 

An ordinance of the supervisors of San Francisco provided 
that every male imprisoned in the county jail under 
judgment of any court should have the hair of his head 
clipped to a uniform length of one inch from the, 
scalp. This operated oppressively upon Chinese pris- 
oners only and the purpose of the ordinance was to in- 
flict upon them a degradation. Held,that the ordinance, 
besides being in excess of the authority vested in the 
supervisors, was in violation of the fourteenth amend- 
ment of the Federal Constitution and the enactments of 
Congress thereunder. 

The fact that the ordinance was expressed in general terms 
did not take away from it the character of class leg- 
islation so long as in its operaticn it was oppressive 
upon one class only. 

CTION for damages for alleged maltreatment of 
plaintiff while a prisoner in the custody of de- 
fendant. The opinion states the case. 

Friewp, J. The plaintiff is a subject of the Emperor 
of China, and the present action is brought to recover 
damages for his alleged maltreatment by the defend- 
ant, acitizen of the State of California and the sheriff 
of the city and county of San Francisco. The mal- 
treatment consisted in having wantonly and malic- 
iously cut off the queue of the plaintiff, a queue being 
worn by all Chinamen, and its deprivation being re- 
garded by them as degrading and as entailing future 
suffering. 

It appears that in April, 1876, the Legislature of Cal- 
ifornia passed an act ‘concerning lodging-houses and 
sleeping-apartments within the limits of incorporated 
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cities,’ declaring, among other things, that any person 
found sleeping or lodging in a room or apartment con- 
taining less than five hundred cubic feet of space in the 
clear for each person occupying it, should be deemed 
guilty of a misdemeanor, and on conviction thereof be 
punished by a fine of not less than ten nor more than 
fifty dollars, or imprisonment in the county jail, or by 
both such fine and imprisonment.* Under this act 
the plaintiff, in April, 1878, was convicted and sen- 
tenced to pay a fine of ten dollars, or in default of 
such payment to be imprisoned five days in the county 
jail. Failing to pay the fine he was imprisoned. The 
defendant, as sheriff of the city and county, had 
charge of the jail, and during the imprisonment of the 
plaintiff cut off his queue as alleged. The plaintiff 
avers, that it is the custom of Chinamen to shave the 
hair from the front of the head and to wear the re- 
mainder of it braided into a queue; that the depriva- 
tion of the queue is regarded by them as a mark of 
disgrace, and is attended, according to their religious 
faith, with misfortune and suffering after death; that 
the defendant knew of this custom and religious faith 
of the Chinese, and knew also that the plaintiff ven- 
erated the custom and held the faith; yet, in disregard 
of his rights, inflicted the injury complained of; and 
the plaintiff has, in consequence of it, suffered great 
mental anguish, been disgraced in the eyes of his 
friends and relatives, and ostracised from association 
with his countrymen; and that hence he has been 
damaged to the amount of $10,000. 

Two defenses to the action are set up by the defend- 
ant; the second one being a justification of his con- 
duct under an ordinance of the city and county of 
San Francisco. It is upon the sufficiency of the latter 
defense that the case is before us. The ordinance re- 
ferred to was passed on the 14th of June, 1876, and it 
declares that every male person imprisoned in the 
county jail, under the judgment of any court having 
jurisdiction in criminal cases in the city and county, 
shall immediately upon his arrival at the jail have the 
hair of his head “cut or clipped to a uniform length 
of one inch from the scalp thereof,’’ and it is made the 
duty of the sheriff to have this provision enforced. 
Under this ordinance the defendant cut off the queue 
of the plaintiff. 

The validity of this ordinance is denied by the 
plaintiff on two grounds: Ist, that it exceeds the au- 
thority of the board of supervisors, the body in 
which the legislative power of the city and county is 
vested; and, 2d, that it is special legislation imposing 
a degrading and cruel punishment upon a class of per- 
sons who are entitled, alike with other persons within 
the jurisdiction of the United States, to the equal 
protection of the laws. We are of opinion that both 
these positions arc well taken. 


The board of supervisors is limited in its authority 


by the act consolidating the government of the city 
and county. It can do nothing unless warrant be 
found for it there, or in a subsequent statute of the 
State. As with all other municipal bodies, its charter 
— here the consolidation act —is the source and meas- 
ure of its powers. In looking at this charter,we see that 
the powers of the board, and the subjects upon which 
they are to operate, are all specified. The board has 
no general powers, and its special power to determine 
the fines, forfeitures and penalties which may be in- 
curred is limited to two classes of cases: Ist, breaches 
of regulations established by itself; and, 2d, violations 
of provisions of the consolidation act, where no pen- 
alty is provided by law. It can impose no penalty in 
any other case; and when a penalty other than that of 
fine or forfeiture is imposed, it must, by the terms of 
the act, be in the form of imprisonment. It can take 
no other form. ‘‘ No penalty to be imposed,” is the 


language used, “ shall exceed the amount of one thou- 
sand dollars, or six months’ imprisonment, or both.”’ 
The mode in which a penalty can be inflicted, and the 
extent of it, are thus limited in defining the power of 
the board. In their place nothing else can be substitu- 
ted. No one, for example, would pretend that the 
board could, for any breach of a municipal regula- 
tion or any violation of the consolidation act, declare 
that a man should be deprived of his right to vote, 
or testify, or to sit on a jury, or that he should be 
punished with stripes, or be ducked in a pond, or be 
paraded through the streets, or be seated in a pillory, 
or have his ears cropped or his head shaved. 

The cutting off the hair of every male person within 
an inch of his scalp on his arrival at the jail was not 
intended, and cannot be maintained, as a measure of 
discipline or as asanitary regulation. The act by itself 
has no tendency to promote discipline, and can only 
be a measure of health in exceptional cases. Had the 
ordinance contemplated a mere sanitary regulation, it 
would have been limited to such cases and made ap- 
plicable to females as well as to males, and to persons 
awaiting trial as well as to persons under conviction. 
The close cutting of the hair which is practiced upon 
inmates of the State Penitentiary, like dressing them 
in striped clothing, is partly to distinguish them from 
others, and thus prevent their escape and facilitate 
their recapture. They are measures of precaution, as 
well as parts of a general system of treatment pre- 
scribed by the directors of the Penitentiary under the 
authority of the State, for parties convicted of and 
imprisoned for felonies. Nothing of the kind is pre- 
scribed or would be tolerated with respect to persons 
confined in a county jail for simple misdemeanors, 
most of which are not of a very grave character. For 
the discipline or detention of the plaintiff in this case, 
who had the option of paying a fine of ten dollars, or 
of being imprisoned for five days, no such clipping of 
hair was required. It was done to add to the sever- 
ity of his punishment. 

But even if the proceedings could be regarded as a 
measure of discipline, or as a sanitary regulation, the 
conclusion would not help the defendant; for the 
board of supervisors had no authority to prescribe 
the discipline to which persons convicted under the 
laws of the State should be subjected, or to determine 
what special sanitary regulations should be enforced 
with respect to their persons. That is a matter which 
the Legislature had not seen fit to intrust to the wis- 
dom and judgment of that body. It is to the board 
of health of the city and county that a general super- 
vision of all matters appertaining to the sanitary con- 
dition of the county jail is confided; and only in ex- 
ceptional cases would the preservation of the health of 
the institution require the cutting of the hair of any 
of its inmates within an inch of his scalp.* The claim, 
however, put forth, that the measure was prescribed as 
one of health, is notoriously a mere pretense. A treat- 
ment to which disgrace is attached, and which is not 
adopted as a means of security against the escape of 
the prisoner, but merely to aggravate the severity of 
his confinement, can only be regarded as a punishment 
additional to that fixed by the sentence. If adopted 
in consequence of the sentence, it is punishment in 
addition to that imposed by the court; if adopted 
without regard to the sentence, it is wanton cruelty. 

In the present case, the plaintiff was not convicted 
of any breach of a municipal regulation, nor of violat- 
ing any provision of the consolidation act. The pun- 
ishment which the supervisors undertook to add to the 
fine imposed by the court was without semblance of 
authority. The Legislature had not conferred upon 
them the right to change or add to the punishments 
which it deemed sufficient for offenses; nor had it be- 





Session Laws of 1875-6, p. 759. 





* Act of April 4, 1870. Session Laws of 1869-’70, p. 717. 








252 





THE ALBANY LAW JOURNAL. 








stowed upon them the right to impose in any case a 
punishment of the character inflicted in this case. 
They could no more direct that the queue of the plain- 
tiff should be cut off than that the punishments men- 
tioned should be inflicted. Nor could they order the 
hair of any one, Mongolian or other person, to be 
clipped within an inch of his scalp. That measure 
was beyond their power. 

The second objection to the ordinance in question is 
equally conclusive. It is special legislation, on the 
part of the supervisors, against a class of persons, who, 
under the Constitution and laws of the United States, 
are entitled to the equal protection of the laws. The 
ordinance was intended only for the Chinese in San 
Francisco. This was avowed by the supervisors on its 
passage, and was so understood by every one. The or- 
dinance is known in the community as the ‘‘ Queue 
Ordinance,”’ being so designated from its purpose to 
reach the queues of the Chinese, and it is not enforced 
against any other persons. The reason advanced for 
its adoption, and now urged for its continuance, is 
that only the dread of the loss of his queue will induce 
a Chinaman to pay bis fine. That is to say, in order to 
enforce the payment of a fine imposed upon him it is 
necessary that torture should be superadded to im- 
prisonment. Then, it is said, the Chinaman will not 
accept the alternative which the law allows, of work- 
ing out his fine by his imprisonment, and the State or 
county will be saved the expense of keeping him dur- 
ing the imprisonment. Probably the bastinado, or 
the knout, or the thumbscrew, or the rack, would ac- 
complish the same end; and no doubt the Chinaman 
would prefer either of these modes of torture to that 
which entails upon him disgrace among his country- 
men and carries with it the constant dread of misfor- 
tune and suffering after death. It is not creditable to 
the humanity and civilization of our people, much less 
to their Christianity, that an ordinance of this charac- 
ter was possible. 

The class character of this legislation is none the 
less manifest because of the general terms in which it 
isexpressed. The statements of supervisors in debate 
on the passage of the ordinance cannot, it is true, be 
resorted to for the purpose of explaining the meaning 
of the terms used; but they can be resorted to for the 
purpose of ascertaining the general object of the legis- 
lation proposed and the mischiefs sought to be reme- 
died. Besides, we cannot shut our eyes to matters of 
public notoriety and general cognizance. When we 
take our seats on the bench we are not struck with 
blindness, and forbidden to know as judges, but we 
see as men; and where an ordinance, though general 
in its terms, only operates upon a special race, sect or 
class, it being universally understood that it is to be 
enforced only against that race, sect or class, we may 
justly conclude that it was the intention of the body 
adopting it that it should only have such operation, 
and treat it accordingly. We may take notice of the 
limitation given to the general terms of an ordinance 
by its practical construction as a fact in its history, as 
we do in some cases that a law has practically become 
obsolete. If this were not so, the most important 
provisions of the Constitution, intended for the secu- 
rity of personal rights,would, by the general terms of an 
enactment, often be evaded and practically annulled. 
Brown v. Piper, 1 Otto, 42; Ohio L. Ins. and Trust Co.v. 
Debolt, 16 How. 435. The complaint in this case shows 
that the ordinance acts with special severity upon Chi- 
nese prisoners, inflicting upon them suffering alto- 
gether disproportionate to what would be endured by 
other prisoners if enforced against them. Upon the 
Chinese prisoners its enforcement operates as ‘‘ a cruel 
and unusual punishment.” 

Many illustrations might be given where ordinances, 
general in their terms, would operate only upon a 





special class, or upon a class with exceptional severity 
and thus incur the odium and be subject to the legal 
objection of intended hostile legislation against them, 
We have, for instance, in our community a large num- 
ber of Jews. They area highly intellectual race, and 
are generally obedient to the laws of the country. But, 
as is well known, they have peculiar opinions with re- 
spect to the use of certain articles of food, which they 
cannot be forced to disregard without extreme pain 
and suffering. They look, for example, upon the eat- 
ing of pork with loathing. It is an offense against 
their religion, and is associated in their minds with 
uncleanliness and impurity. Now, if they should, in 
some quarter of the city, overcrowd their dwellings 
and thus become amenable, like the Chinese, to the act 
concerning lodging-houses and sleeping-apartments, 
an ordinance of the supervisors requiring that all pris- 
oners confined in the county jail should be fed on pork, 
would be seen by every one to be levelled at them; and, 
notwithstanding its general terms, would be regarded 
us a special law in its purposes and operation. 

During various periods of English history, legisla- 
tion, general in its character, has often been enacted 
with the avowed purpose of imposing special burdens 
and restrictions upon Catholics; but that legislation 
has since been regarded as not less odious and obnox- 
ious to animadversion than if the persons at whom it 
was aimed had been particularly designated. 

But in our country, hostile and discriminating legis- 
lation by a State against persons of any class, sect, 
creed, or nation, in whatever form it may be expressed, 
is forbidden by the fourteenth amendment to the Con- 
stitution. That amendment in its first section declares 
who are citizens of the United States, and then enacts 
that no State shall make or enforce any law which 
shall abridge their privileges and immunities. It fur- 
ther declares that no State shall deprive any person 
(dropping the distinctive term citizen) of life, liberty, 
or property, without due process of law, nor deny to 
any person the equal protection of the laws. This in- 
hibition upon the State applies to all the instrumen- 
talities and agencies employed in the administration 
of its government; to its executive, legislative and 
judicial departments; and to the subordinate legisla- 
tive bodies of counties and cities. And the equality 
of protection thus assured to every one whilst within 
the United States, from whatever country he may 
have come, or of whatever race or color he may be, 
implies not only that the courts of the country shall be 
open to him on the same terms as to all others for the 
security of his person or property, the prevention or 
redress of wrongs, and the enforcement of contracts; 
but that no charges or burdens shall be laid upon him 
which are not borne equally by others, and tbat in the 
administration of criminal justice he shall suffer for 
his offenses no greater or different punishment. 

Since the adoption of the fourteenth amendment, 
Congress has legislated for the purpose of carrying 
out its provisions in accordance with these views. The 
Revised Statutes, re-enacting provisions of law passed 
in 1870, declare that “all persons within the jurisdic- 
tion of the United States shall have the same right in 
every State and Territory to make and enforce con- 
tracts, to sue, be parties, give evidence, and to the full 
and equal benefit of all laws and proceedings for the 
security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, 
pains, penalties, taxes, licenses, and exactions of every 
kind, and to no other.” (§ 1977.) They also declare, 
that “‘every person who, under color of any statute, 
ordinance, regulation, custom or usage, of any State 
or Territory, subjects, or causes to be subjected, any 
citizen of the United States, or other person, within 
the jurisdiction thereof, to the deprivation of any 
rights, privileges, or immunities secured by the Con- 














THE ALBANY LAW JOURNAL. 


253 




















stitution and laws, shall be liable to the party injured 
in an action at law, suit at equity, or other proper pro- 
ceeding for redress.’’ (§ 1979.) 

It is certainly something in which a citizen of the 
United States may feel a generous pride that the gov- 
ernment of his country extends protection to all per- 
sons within its jurisdiction; and that every blow 
aimed at any of them, however humble, come from 
what quarter it may, is ‘‘ caught upon the broad shield 
of our blessed Constitution and our equal laws.’’* 

We are aware of the general feeling — amounting to 
positive hostility — prevailing in California against the 
Chinese, which would prevent their further immigra- 
tion hither, and expel from the State those already 
here. Their dissimilarity in physical characteristics, 
in language, manners and religion, would seem, from 
past experience, to prevent the possibility of assimila- 
tion with our people. And thoughtful persons, look- 
ing at the millions which crowd the opposite shores of 
the Pacific, and the possibility at no distant day of their 
pouring over in vast hordes among us, giving rise to 
fierce antagonisms of race, hope that some way may 
be devised to prevent their further immigration. We 
feel the force and importance of these considerations; 
but the remedy for the apprehended evil is to be sought 
from the general government, where, except in certain 
special cases, all power over the subject lies. To that 
government belong exclusively the treaty-making 
power, and the power to regulate commerce with for- 
eign nations, which includes intercourse as well as 
traffic, and with the exceptions presently mentioned, 
the power to prescribe the conditions of immigration 
or importation of persons. The State in these partic- 
ulars, with those exceptions, is powerless, and nothing 
is gained by the attempted assertion of a control 
which can never be admitted. The State may exclude 
from its limits paupers and convicts of other coun- 
tries, persons incurably diseased, and others likely to 
become a burden upon its resources. It may, perhaps, 
also exclude persons whose presence would be danger- 
ous to its established institutions. But there its power 
ends. Whatever is done by way of exclusion beyond 
this must come from the general government. That 
government alone can determine what aliens shall be 
permitted to land within the United States, and upon 
what conditions they shall be permitted to remain; 
whether they shall be restricted in business transac- 
tions to such as appertain to foreign commerce, as is 
practically the case with our people in China, or 
whether they shall be allowed to engage in all pursuits 
equally with citizens. For restrictions necessary or 
desirable in these matters, the appeal must be made to 
the general government; and it is not believed that 
the appeal will ultimately be disregarded. Be that as 
it may, nothing can be accomplished in that direction 
by hostile and spiteful legislation on the part of the 
State, or of its municipal bodies, like the ordinance 
in question — legislation which is unworthy of a brave 
and manly people. Against such legislation it will 
always be the duty of the judiciary to declare and en- 
force the paramount law of the nation. 

Vhe plaintiff must have judgment on the demurrer 
to the defendant’s plea of justification; and it is 

So ordered. 
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THE INTEREST QUESTION. 


STATE OF New YORK, 
OFFICE OF THE ATTORNEY-GENERAL, } 
ALBANY, July 28th, 1879. § 
JoHN TEMPLETON, Esq., Cashier Albany County Bank: 
DEAR Str—I have examined your paper submitted 





*Judge Black’s argument in the Fossat case, 2 Wall. 
703. 


to me a few days ago, relating to the six per cent inter- 
est law (ch. 538, Laws of 1879), in which you express the 
opinion that the act referred to does not apply to State 
banks, for the reason that, by special act (ch. 163, Laws 
of 1870), those banks are in terms authorized to charge 
seven per cent on loans of money, and placed in other 
respects upon the same footing with National banks, 
which act you claim has not been specifically repealed, 
and, therefore, remains in force; and [ am of opinion 
that your conclusions cannot be sustained. 

It is true that the act of 1879 amends a single section 
of the Revised Statutes, prescribing the rate of inter- 
est upon the loan or forbearance of money, and if the 
act contained no other provisions, the argument would 
be sound, that special statutes, prescribing a specific 
rate of interest for institutions like banks, and for 
public officers like Commissioners of the United States 
Deposit Fund, would not be affected by the change in 
the general law, for the reason that such cases would 
remain exceptions to the general rule established by 
the Revised Statutes. But the act goes further, and 
by a separate section repeals, in terms, all acts or parts 
of acts inconsistent with its provisions. 

The intention of the Legislature must be deduced 
from the entire act and from the language employed. 
At the time of the passage of this act the existing 
statutes authorized seven per cent interest in all trans- 
actions, whether by individuals, by corporations or by 
public officers. 

The first section of the act reduced the rate of in- 
terest from seven to six per cent. This would apply to 
all classes of contracts or transactions not excepted 
from the general statute or provided for by independ- 
ent acts. 

The next session repeals all acts inconsistent with 
the rate of interest established by the first section. 
This manifests a clear legislative intention to make the 
rate of six per cent universal in its application, and to 
abrogate all provisions of law authorizing a greater 
rate. The repealing section was not necessary to effect 
the change made by the first section amending the 
Revised Statutes. The change was complete and ef- 
fectual by the amendment itself. The statute, as 
amended, became the law and ipso facto repealed the 
former law. Moore v. Mansert, 49 N. Y. 332. The re- 
pealing section could have no importance, nor be nec- 
essary for any purpose, except to repeal other statutes 
and establish a uniformity of interest in all cases. It 
is a familiar rule that effect must, if possible, be given 
to every part of a statute, and this section is meaning- 
less unless construed to repeal laws not embodied in 
the Revised Statutes. The Legislature, ,it must be 
presumed, was aware that, by special statutes, State 
banks and Loan Commissioners were authorized to 
charge seven per cent interest, and the language re- 
pealing all laws inconsistent with the provisions of the 
act in question, to give full effect to it, must be deemed 
to refer to all such laws, and to intend that no statute 
should be left standing which would authorize more 
than six percent interest. The absence of a saving 
clause necessarily implies that the repeal was intended 
to be general. 

Section 17 of article 3 of the Constitution, forbid- 
ding the Legislature to pass a law that any existing 
law shall be made or deemed part of an act passed, or 
be applicable, except by inserting its provisions, does 
not apply to repealing statutes. Existing statutes, 
relating to a particular subject-matter, may be re- 
pealed by laws designating, in general terms, all acts 
relating to such subjects. 

If, as you state, the effect of the change to six per 
cent will be prejudicial to the banks, it must be as- 
sumed that the necessary consequences of the change 
were considered and contemplated by the Legislature. 
The office of construction of statutes is to ascertain 
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from the pre-existing law, and from the language of 
the new enactment, what was intended by the Legis- 
lature, and to give effect to that intention, unless some 
constitutional provision interposes. The responsibil- 
ity for the results of changes rests with the Legisla- 
ture. That body must have deemed that the public 
welfare would be best promoted by a reduction of the 
rate of interest, and that special instances of possible 
hardship should yield to the good of the greater num- 
ber. 

Courts cannot be asked to give a construction which 
will do violence to the language of a statute, or reject 
a material provision not repugnant to, but in harmony 
with, its purpose. That would be judicial legislation 
and not construction. Executive and administrative 
officers certainly have no such discretion, and must 
apply statutes as they are enacted. 

The intention of the Legislature clearly was to limit 
the rate of interest to six per cent, by individuals, by 
corporations, including banks, both State and Na- 
tional, and public officers charged with the loaning of 
money, like Loan Commissioners. The effect of the 
reduction of interest may be injurious to banks. It is 
equally injurious to the United States Deposit Fund, 
the interest upon which is applied to the support of 
the common schools. A deficiency of interest arising 
from that fund, by reason of the change, will have to 
be supplied by public taxation. Banks may have no 
method of supplying the deficiency, but these results, 
it must be assumed, were not overlooked by the Legis- 
lature. 

By the last section of the interest act, no part of its 
provision takes effect until the Ist day of January, 
1880. All contracts, therefore, made prior to the first 
of January may provide for seven per cent interest, 
and will not be affected by the act. 

The act only applies to contracts made on and after 
the first of January. It can have no retrospective ef- 
fect, nor impair the obligation of any contract made 
prior to that date. 

The provision in the first section, that nothing con- 
tained in the act shall be so construed as to affect a 
contract or obligation made before the passage of the 
act, is altogether superfluous. Nothing contained in 
the act could, by any possibility, have such an effect 
without that clause. The clause is negative in form, 
and is only adisclaimer by the Legislature of an in- 
tention that would have been nugatory, and does not 
purport to declare that the act shall have any effect 
upon contracts or obligations made between the date 
of its passage and the time when, by its terms, it is 
made to take effect. 

Nor, in my opinion, does the act affect the various 
statutes in relation to usury. They remain in full force 
in respect to the reduced rate of interest fixed by the 
new law. All the provisions of those statutes are, by 
their terms, as applicable to violations of the six per 
cent rate as to the old rate. They are, in no respect, 
inconsistent with a lower rate of interest than seven 
per cent, and every portion of the act is operative 
without application to the usury provisions. 

The act of 1870, in relation to banks (chap. 163), de- 
signed to place State banks on an equality with Na- 
tional banks organized under the act of Congress, is 
not repealed as an entirety, only the rate of interest 
thereby authorized is repealed. But the other provis- 
ions remain in force, applicable, as in other cases, to 
the six per cent rate of interest. The equality, how- 
ever, with the National banks is not disturbed, as by 
the act of Congress those banks can only charge the 
rate of interest established by law in the States in 
which they are located. (§ 519, U. 8. Rev. Stat.) 

Very respectfully yours, 
A, SCHOONMAKER, JR., 
Attorney-General. 











State or New YORE: 
OFFICE OF THE ATTORNEY-GENERAL, 
ALBANY, September 10, 1879. } 
Joun L. McWHORTER, Esq. : 

Dear Str— Your two letters of August twenty- 
second and August twenty-ninth ultimo were duly re- 
ceived at this office, but on account of my absence, and 
other engagements, I have not been able to answer 
them until to-day. 

The question you submit as to what effect, if any, 
the new six per cent interest law (chap. 538, Laws of 
1879) will have upon contracts made prior to the Ist day 
of January, 1880, where such contracts provide for the 
payment of seven per cent interest, has been consid- 
ered by me, and my views upon it briefly expressed, in 
acommunication to Mr. Templeton, of Albany, dated 
July 28, 1879, a copy of which I inclose. 

I see no reason to change the opinion then expressed. 
Professional opinions are likely to differ upon the 
question, and unless the Legislature shall amend the 
act, the courts will have to give it authoritative and 
final construction before the question can be regarded 
as settled. 

The new act cannot, by any possibility, affect loans 
made or contracts entered into prior to June 20, 1879 — 
the day the act passed — no matter how long the loan or 
contract may run after January 1, 1880. In all such 
cases the rights and obligations of the parties were 
fixed, and are protected by the Federal Constitution. 
The Legislature has no power to pass a law impairing 
the obligation of contracts. U.S. Const., art. 1, § 10. 

The lawful rate of interest until January first next 
is seven per cent. AlJl loans and other contracts made 
between June twentieth and January first may there- 
fore lawfully provide for the payment of seven per 
cent interest, and the contract being lawful when 
made, would seem to fall as fully under the protection 
of the Federal Constitution as contracts in existence 
when the law was passed. In fact the Legislature 
guarded against a construction which would endanger 
business transactions by declaring that the act should 
not beso construed as in any way to affect any contract 
or obligation made before its passage. The phrase, ‘‘ be- 
fore the passage of this act,’’ must doubtless be con- 
strued to mean before the act shall become an opera- 
tive law. 

Reading the first and third sections of the act to- 
gether, as must be done to reach a correct interpreta- 
tion, the statute provides that the rate of interest 
upon the loan or forbearance of any money, goods, or 
things in action, on and after January 1, 1880, shall be 
at the rate of six dollars upon one hundred dol- 
lars; that is to say, that upon all contracts made on or 
after January 1, 1880, for the loan or forbearance of 
money, etc., the rate of interest shall not be greater 
than six per cent. 

This construction gives the act prospective applica- 
tion from the time it takes effect, which, in my opin- 
ion, was the intention of the Legislature, and har- 
monizes with established rules in the construction of 
statutes, and is the view which I believe the courts 
will sustain, if the question shall come before those 
tribunals. 

Neither original statutes nor amendments can have 
retroactive force, unless in exceptional cases, the Leg- 
islature so declares. Benton v. Wickwire, 54 N. Y. 226; 
Potter’s Dwarris on Statutes, 163. 

The statute contains no such declaration, but pro- 
vides that it shall take effect, that is, it shall only ap- 
ply to cases or transactions arising on and after Jan- 
uary first, next. 

It is just to say, however, that with the important 
aid afforded by the discussions of learned counsel, the 
courts may reach a different conclusion, but without 
the benefit of such assistance, I am of the opinion 
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that the construction I have indicated is fully war- 
ranted by the language of the uct, and by the princi- 
ples of interpretation recognized by the courts, and 
will best subserve the stability of business interests. 
Very respectfully, 
A. SCHOONMAKER, JR., 
Attorney-General. 
a 

NEW YORK COURT OF APPEALS ABSTRACT. 

BILL OF LADING—SPECIAL INDORSEMENT — RIGHTS 
OF INDORSEES AND PURCHASERS.—A general indorse- 
ment and delivery of a bill of lading vests in the 
indorsee the bill of lading, and the property 
thereby represented, so as to enable him to transfer to 
a bona fide purchaser -for value a good title, whatever 
secret arrangement may have existed between the par- 
ties. But an indorsement with a special contract over- 
written, vesting title in the indorsee ouly as a deposit- 
ary, does not have that effect. Farmers and Mechan- 
ics’ Nat. Bank of Buffalo v. Logan, 74 N. Y. 568; 
Same v. Atkinson, id. 587. The latter case was against 
the purchaser from Brown of the same cargo of wheat 
in question in this case, to whom the wheat had been 
delivered by the defendant in this case upon the order 
of Brown, from whom defendant had received it in 
store. The judgment against Atkinson not having 
been collected, this action was brought for conversion. 
The defendant stands in no better position than At- 
kinson. Indeed, before he advanced upon the wheat 
to Atkinson or delivered it to him, it appears he saw a 
copy of the bill of Jading and indorsement, and thus 
had actual notice of the rights of the plaintiff and 
Brown. In Atkinson’s case it did not appear that he 
had any such notice. Judgment affirmed. Farmers 
and Mechanics’ Bank of Buffalo v. Hazeltine. Opinion 
by Andrews, J. 
[Decided Sept. 16, 1879.] 


EVIDENCE — DECLARATION — EFFECT OF IMPROPER 
ADMISSION OF, BY COURT OR REFEREE.—The question 
at issue was whether a bond and mortgage had been 
paid, and this depended on whether a note had been 
given for an indorsement of $1,000, which had not been 
paid. The referee admitted the declarations of the 
deceased owner of the property, while in possession, 
who gave the note, that such note had been given. 
Held, error, the declarations being hearsay, and also 
incompetent under the Code. Also held, that there not 
being conclusive evidence in favor of the judgment 
without such evidence, and the evidence in itself being 
influential, a new trial must be granted. There is no 
distinction between legal and equitable actions in re- 
gurd to the availability of exceptions to evidence. Im- 
proper evidence may influence a court or referee as 
well as a jury. The party has a right to an adjudication 
upon legal evidence. Williams v. Fitch, 18 N. Y. 546; 
Forrest v. Forrest, 25 id. 501, and Clapp vy. Fuller- 
ton, 34 id. 190, distinguished. If improper evidence is 
slight or irrelevant, or if without it the fact is other- 
wise conclusively established, it may be disregarded ; 
but not otherwise. Judgment reversed and new trial 
granted. Foote v. Beecher. Opinion by Church, C. J. 
(Decided Sept. 16, 1879.] 

MECHANICS’ LIEN—EXTRA-TERRITORIAL FORCE—IM- 
PROVEMENTS UPON LAND.—Actiou to enforce a lien 
under chap. 478, Laws of 1862, on land of defendant, 
at Glen Cove, Queenscounty. Plaintiff is a Connecti- 
cut, defendant a New York, corporation. Defendant 
contracted with Woodruff Iron Works, a firm at Hart- 
ford, Conn., for a steam engine, to be manufactured 
and delivered on a vessel at Hartford, the firm to fur- 
nish a man to superintend its erection in defendant’s 
starch factory at Glen Cove at the firm’s expense, ex- 
cept his travelling expenses and board. That firm sub~ 
contracted with plaintiff, doing business at Birming- 





ham, Conn., for the manufacture of the bed plate, to 
be delivered at Hartford. The plaintiff made and de- 
livered the bed-plate at Hartford, and the Woodruff 
Iron Works completed and delivered the engine with 
the bed plate attached to defendant at Hartford. De- 
fendant transported the same to Glen Cove, and placed 
the same in its factory there, under the superintend- 
ence of the man furnished by the Woodruff Iron Co. 
The plaintiff not having been paid for the bed plate by 
the Woodruff Iron Co., filed notice of lien under the 
above statute. Held, that the contract having been 
made and performed in Connecticut, and the engine 
complete with the bed plate having been delivered to 
it in that State, the action could not be maintained. 
The statute has no extra-territorial force. The plain- 
tiff did not furnish any materials in this State. 
Whether the engine was an ‘improvement upon 
lands,” query. Judgment reversed and new trial. 
Birmingham Iron Foundry v. Glen Cove Starch Manu- 
facturing Co. Opinion by Earl, J. 

[Decided Sept. 16, 1879.] 


MORTGAGE, EQUITABLE — MORTGAGEES IN POSSES- 
SION, RIGHTS OF, AS BETWEEN THEMSELVES AND 
MORTGAGOR—SET-OFF OF TESTATOR’S DEBT AS AGAINST 
LEGATEE.—A finding that a deed was intended asa 
mortgage is sustained by proof of the grantor’s urgent 
need of money, the inadequacy of the consideration, 
and admissions of the grantee, especially when accom- 
panied by positive evidence on one side. The lack of 
any written promise to repay the loan, and of the fix- 
ing any time of payment, are not conclusive circum - 
stances. Horn vy. Keteltas, 46 N. Y.605. The grant 
must be regarded as having the powers and rights and 
subject to the incidents of a mortgage. Odell v. Mon- 
tross, 68 N. Y. 499. No time being fixed, the money 
was payable presently. Such an equitable mortgagee is 
entitled to hold possession if he can peaceably obtain 
it. Chase v. Peck, 21 N.Y. 581; Van Duyne vy. Thayre, 
14 Wend. 233; Mad. Ave. Baptist Church v. Baptist 
Church in Oliver street, 73 N. Y. 82. Austin having so 
taken possession is regarded as a mortgagee in posses- 
sion, bound to account for and apply upon the mort- 
gage the rents and profits. A mortgagee in posses- 
sion, however, may acquire absolute title in himself 
by buying and enforcing a prior incumbrance, or pur- 
chasing under a judicial sale made by another. Trimm 
v. Marsh, 54 N. Y. 509; Williams v. Townsend, 31 id. 
411; Ten Eyck v. Craig, 2 Hun, 452. While Austin 
was in possession, a foreclosure by Stewart of a prior 
mortgage was commenced against plaintiffs and Aus- 
tin; Austin defended, but plaintiffs did not; the ordi- 
nary decree passed, and Austin became the purchaser. 
Held, that he got valid title, and the fact that Stew- 
art was also in the position of a mortgagee in posses- 
sion and thus entitled to the rents and profits, did not 
vary the result. Both mortgagees were entitled to 
such rents and profits, and whatever priorities there 
might be between them, there was no wrong to the 
mortgagors in the receipt of them by either. Austin’s 
mortgage was wholly due, and unless the rents applied 
he could at once have foreclosed his mortgage, which 
was larger than Stewart’s. It cannot be said that the 
mortgagees were injured in any legal sense by the fore- 
closure of one mortgage rather than the other. Austin 
was no more bound to wait than the Stewarts for the 
rents and profits. A mortgagee in possession is not 
bound to depend on the rents and profits, but his 
mortgage being due, may collect by foreclosure and 
sale at any time. It was competent for the Stewarts 
to agree with Austin that his mortgage should be prior 
to theirs, even without the knowledge or consent of 
the mortgagees. Austin could have purchased and 
foreclosed the Stewart mortgage. Austin’s oral prom- 
ise to the Stewarts that if they would let their notes 
stand a few days he would pay and take them up, did 





256 





THE ALBANY LAW JOURNAL. 








not inure to plaintiff's benefit, and they cannot take 
advantage of its breach. It would not even avail the 
promisees themselves. The foreclosure not having 
covered the whole property, the plaintiffs are entitled 
to redeem the rest. On such redemption the trial court 
held that they were not entitled to set off a balance 
due from Austin on the original purchase, as against 
defendant, Austin’s devisee, Austin’s estate being sol- 
vent and sufficient to pay such balance. Held, error. 
Defendant’s position is analogous to that of a devisee 
of lands contracted for sale. Gaines v. Winthrop, 2 
Edw. 571; Knight v. Weatherwax, 7 Pai. 182; 41 Barb. 
60. She is the legatee of the money due upon the mort- 
gage, and has the rights of an assignee. Her right is 
subject to redemption like her testator’s right, and she 
takes subject to all burdens and equities in Austin’s 
hands. All debts due from mortgagee to mortgagor at 
the time of assignment of a mortgage may be set off 
on a bill toredeem. Bank of Niagara v. Roosevelt, 9 
Cow. 409; Sutphen v. Fowler, 9 Pai. 280; Ingraham v. 
Desborough, 47 N. Y. 421. Insurance Co. v. Winthrop, 
2N. Y. Leg. Obs. 37, distinguished. Where a separate 
judgment in favor of one of the plaintiffs may be had, 
a set-off existing against him alone in favor of defend- 
ant may be adjudged. Newell v. Salmons, 22 Barb. 
647. So here, the land remaining to be redeemed 
belonging to Mrs. Bennett alone, she can have a sepa- 
rate redemption, and the debt due from Austin exist- 
ing in her favor alone, may be set off in reduction of 
the mortgage as a lien on her land. Order of General 
Term reversed, and new trial. David S. Bennett and 
Harriet Bennett vy. Lavinia H. Austin. Opinion by 
Hand, J. 

[Decided Sept. 16, 1879.1 


WATER-COURSE — RIGHTS OF RIPARIAN OWNERS TO 
DETAIN AND ACCUMULATE WATER.— The parties are 
proprietors of manufacturing establishments on the 
same stream, the defendant being the upper occupant. 
The stream in its natural flow is not sufficient con- 
stantly and fully to operate.both mills in time of 
drought. The defendant therefore constructed canals 
in connection with natural reefs in the stream above 
its mills, by means whereof it gathered the water in 
reserve at night, in time of drought, in the same way 
as by a dam. The defendant’s mill ran only by day; the 
plaintiff's, a paper mill, both night and day. The de- 
fendant’s conduct caused injury to the plaintiff by 
atopping the operation of his mills in dry times, but 
the natural flow of the stream was not abated in the 
daytime. Except for such canals and such use of the 
reefs the defendant would not be able to operate its 
mills continuously in dry times. To manufacture pa- 
per successfully the mills must run night and day. 
The defendant used the canals only in time of drought. 
Held, that the defendant did not unreasonably use or 
detain the water, and was not liable for the injury to 
the plaintiff. The maxim, aqua currit et debet currere 
ut currere solebat, must be applied in connection with 
the rule that each riparian owner has a right to a reas- 
onable use of the water. Injury to one proprietor in 
consequence of the use of the water by another is not 
an invariable test of the right of such use. The dam 
allows an appropriation of the water for reasonable and 
necessary domestic uses by the upper occupant, al- 
though injurious to the lower. A strict application of 
the above maxim would prevent the use of streams for 
manufacturing purposes. Dams, sluices and canals are 
necessary therefor, and a consequent injury to lower 
occupants must be disregarded. Palmer v. Mulligan, 
3 Cai. 308. Reasonable use is a question of fact. Pren- 
tice v. Geiger, 74 N. Y. 341; 18 Alb. L. J. 237. See 
Embrey v. Owen, 6 Exch. 353; Gould v. Boston Dry 
Dock Co., 13 Gray, 443; Clinton v. Myers, 46 N. Y. 
511. The rule as laid down in these cases is, that a 
party has a right to dam a stream upon his own land, 





and establish such machinery as the ordinary stream 
will drive; and if the stream in time vf drought be- 
comes inadequate therefor, he may accumulate and 
detain the water for such reasonable time as is neces- 
sary to raise it to the head requisite to propel such 
machinery. Judgment affirmed. Bullard v. Sara- 
toga Victory Manf. Co. Opinion by Andrews, J. 
[Decided Sept. 16, 1879.] 


—_—.—————— 


NEW YORK COMMON PLEAS ABSTRACT. 
GENERAL TERM, JULY, 1879. 


EVIDENCE — REPRESENTATIONS OF SOLVENCY oF 
THIRD PARTY.—This action was to recover damages 
suffered by plaintiffs by reason of false and fraudulent 
representations said to have been made by the defend- 
ant’s testator, in relation to the responsibility of one 
Peck, which he knew to be untrue. The evidence 
shows that he did make false representations to other 
parties as to the responsibility of Peck. Plaintiff re- 
covered a judgment from which this appeal is taken. 
Held, that the complaint should have been dismissed. 
That evidence of contemporaneous frauds may be in- 
troduced for the purpose of showing the intent with 
which representations proved were made, but such 
evidence is entirely inadmissible to prove that such 
representations were made to the plaintiff. That the 
statements were not made as of his own knowledge to 
the plaintiffs, but were communicated as the result of 
information and belief, and the evidence shows that 
such information had been received and good grounds 
for the belief existed. Judgment reversed and new 
trial ordered, with costs to abide event. Whitemore et 
al. v. Patterson, executor, ete. Opinion by Van Brunt, 
J. Larremore and Beach, JJ., concur. 


SUPPLEMENTARY PROCEEDINGS — FORM OF ORDER 
FOR EXAMINATION.—On Ist March, 1879, an order in 
proceedings supplemental to execution was granted 
requiring the defendant to appear ‘‘ before me or some 
other justice at Chambers,” etc. Upon the return day of 
the order the defendant appeared and raised the objec- 
tion that the order was irregular and void, because it 
contained the words, ‘‘or some other justice of this 
court,’’ and made a motion to dismiss the order upon 
that ground, which motion was denied, and from the 
order denying this motion this appeal was taken. Held, 
that the objection could not be sustained; that the 
words objected to are merely surplusage, and could 
not possibly mislead the party, and only inserted in 
the order that which would have necessarily followed 
in case upon the return day of the order the judge 
granting it was absent from the Chambers of the 
court. Order affirmed, with costs and disbursements. 
Bank of Savings of City of New York v. Hope et al. 
Opinion by Van Brunt, J. Beach and J. F. Daly, JJ., 
concur. 


VERDICT — AMENDMENT OF — REVIEW.— The action 
was to recover damages against the defendants. Upon 
the trial the court charged the jury that the plaintiff 
was entitled to recover a certain amount of damages 
without interest. The plaintiff excepted to that por- 
tion of the charge and requested the court to charge 
that he was entitled to interest upon the damages. 
The court refused so to charge, and the plaintiff ex- 
cepted. A verdict was rendered for the plaintiff for 
$7,500. The plaintiff then requested the court to add to 
the verdict the interest thereon. The court refused so 
to do, and the plaintiff excepted. Subsequently a 
formal order was entered denying this motion, and 
from this order this appealis taken. Held, that as the 
defendants had secured aruling in their favor upon the 
question of interest, to which ruling the plaintiff had 
duly excepted, and consequently the exclusion of in- 
terest by the jury cannot be called a mistake which 
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would authorize the amendment of the verdict, 
the question could not be reviewed in this manner by 
this appeal. Order affirmed, with costs and disburse- 
ments. Baird v. The Mayor, etc.,of New York. Opin- 
ion by Van Brunt, J. Beach and J. F. Daly, JJ., con- 
cur. 

UNITED STATES CIRCUIT AND DISTRICT 

COURT ABSTRACT. 

ATTACHMENT — PROPERTY IN HANDS OF ASSIGNEE 
EXEMPT FROM.—Property in the hands of an assignee 
in bankruptcy cannot be reached by garnishment. The 
court say that it is well settled that money or property 
in custodia legis cannot be reached by garnishment or 
execution in the absence of statutory authority. This 
doctrine has been applied in numerous cases; to various 
classes of legal custodians, such as receivers, sher- 
iffs, clerks of court, executors and administrators, 
treasurers, assignees in bankruptcy, etc. Patter- 
son v. Pratt, 19 Ia. 358; Drake on Attachments, 
5th ed., ch. 22, 493 to 516. Property in hands of a re- 
ceiver is in custodia legis, and is exempt from exe- 
cution or attachment. Wiswall v. Sampson, 14 How. 
52; Columbian Book Co. v. De Golyer, 115 Mass. 
69; Glenn v. Gill, 2 Md. 1; Taylor v. Gillean, 23 Tex. 
508; Field v. Jones, 11 Ga. 413; Nelson v. Connor, 6 
Rob. (La.) 339; Langdon v. Lockett, 6 Ala. 727; Farm- 
ers’ Bank v. Beaston, 7 Gill. & J. 421; Gouverneur v. 
Warner, 2 Sandf. 624; Yuba county v. Adams & Co., 7 
Cal. 35; Bentley v. Shrieve, 4 Md. Ch. Dec. 412; Free- 
man on Executions, 129; Drake on Attachment, 509; 
Robinson v. A. & G. Ry. Co., 66 Penn. St. 160. Same 
rule applies to garnishment. Glenn v. Gill, 2 Md. 1; 
Taylor v. Gillean, 23 Tex. 508; Columbian Book Co. v. 
De Golyer, 115 Mass. 69; High on Receivers, 151. Ap- 
plied to trustee appointed by the court. Bently vy. 
Shrieve, 4 Md. Ch. 412. SeeJones v. Gorham, 2 Mass. 
875; De Coster v. Livermore, 4 id. 101, in which as- 
signees, under the bankrupt law of 1800, were charged. 
But the question was not raised or considered, and the 
cases were afterward overruled in Colby v. Coates, 6 
Cush. 558. The rule was applied to sheriffs; Wilder v. 
Bailey, 3 Mass. 289; to county treasurers; Chealy v. 
Brewer, 7 'id. 259; to executors and administrators; 
Brooks v. Cook, 8 Mass. 246; Colby v. Coates, 6 Cush. 
558, decided that an assignee, under the insolvent law 
of Massachusetts, cannot be reached by trustee pro- 
cess; approved and followed in Columbian Book Co. 
v. De Golyer, 115 Mass. 69; Dewing v. Wentworth, 11 
Cush. 499. Assignees in bankruptcy cannot be charged 
as garnishees in State courts. Re Bridgman, 2 Bank. 
Reg. 252; Jackson v. Miller, 9 id. 143. The remedy to 
reach this fund is to have a receiver appointed to rep- 
resent this fund in bankrupt court. Jackson v. Mil- 
ler, 9 Bank. Reg. 143; or by creditors’ bill before judg- 
ment; Pendleton v. Perkins, 49 Mo. 565; Thompson v. 
Scott, 4 Dill. 508. The State court has no authority to 
bring an assignee before it who is acting under the or- 
ders of the United States court. Akins v. Stradley, 1 
N. W. Rep. (N. 8.) 609. District Iowa, August, 1879. 
In re Cunningham. Opinion by Love, J. 


CARRIER OF PASSENGERS— MAY SEPARATE WHITE 
FROM COLORED PASSENGERS.—The owners of a vessel 
carrying passengers have a right to provide for the 
separation of white from colored passengers, and there 
is no enactment of Congress which forbids a regula- 
tion for that purpose so long as each class is furnished 
with accommodations equally suitable. In West Ches- 
ter & Phila. R. Co. v. Miles, 55 Penn. St. 209, the court 
decided that a common carrier may separate passengers 
in his conveyance, and that it was not an unreasonable 
regulation, for it prevented contacts and collisions 
arising from natural and well-known repugnances, 
which are likely to breed disturbances where white 





and colored persons are huddled together without 
their consent. in the recent case against the Board of 
Directors, published in the Atlanta Constitution, of 
February 26th, 1879, and which involved the question 
as to whether colored children were entitled, as a mat- 
ter of right, to be educated in the same school with 
white children, the United States Circuit Court for 
Louisiana answered the question in the negative. 
Said Mr. Justice Woods, in delivering the opinion of 
the court, ‘* Equality of right does not involve the 
necessity of educating children of both sexes or age in 
the same school. Any classification which presumes 
substantially equal school advantages does not impair 
any rights, and is not prohibited by the Constitution 
of the United States. ‘Equality of rights does not 
necessarily imply identity of rights.’”” In Hall v. De 
Cuir, 5 Otto, 485, Benson, the master of a steamboat, 
had refused a colored passenger, Mrs. De Cuir (the 
plaintiff below) the privilege of the cabin set apart for 
white passengers, notwithstanding the law of Louisi- 
ana had declared that common carriers of passengers 
should make no discrimination on account of race or 
color. Chief Justice Waite, in delivering the opinion 
of the Supreme Court of the United States, said that 
‘*Congressional inaction left Benson at liberty to 
adopt such reasonable rules and regulations for the 
disposition of passengers upon his boat while pursuing 
her voyage within Louisiana or without as seemed to 
him most for the interest of all concerned. We think 
this statute, to the extent that it requires those en- 
gaged in the transportation of passengers among the 
States to carry colored passengers in Louisiana in the 
same cabin with whites, is unconstitutional and void. 
If the public good requires such legislation, it must 
come from Congress, and not from the States.” And 
Mr. Justice Clifford, in a concurring opinion, said: ‘It 
is clear that the steamer carrying passengers may have 
separate cabins and dining saloons for white persons 
and persons of color, forthe plain reason that the laws 
of Congress contain nothing to prohibit such an ar- 
rangement.’’ District of Georgia, May, 1879. Green v. 
The City of Bridgeton. Opinion by Erskine, J. 


MARITIME LAW — RIGHTS OF MASTERS AND MORT- 
GAGEES OF VESSEL. —It is well settled in admiralty 
that the mortgage of a vessel is not a maritime trans- 
action, and hence the admiralty courts have always 
declined to take jurisdiction to enforce the payment 
of a mortgage. Bogart v. Steamboat John Jay, 17 
How. 402; Hurry v. The John and Alice, 1 Wash. C. C. 
293. But although this is so, a mortgagee is neverthe- 
less allowed to file a petition in the case of remnants 
and surplus in the registry and to have his mortgage 
paid as against the owner; bus in such cases the satis- 
faction of the mortgage is postponed to the claims of 
a privileged creditor having a maritime lien. Schu- 
chardt v. Ship Angelique,19 How. 239; Remnants in 
Court, Alcott, 382; Thomas v. The Kosciusko, 11 N. 
Y. Leg. Obs. 38. And whilst the master has a lien 
upon the freight for his wages, he has none upon the 
vessel. He is expected to look to the personal respon- 
sibility of the owner. His claim for wages, however, 
is one of admiralty jurisdiction, and he can maintain 
asuit in personam for the amount due. Millard v. 
Dorr, 3 Mason, 91; and it is for this reason that he is 
permitted to come in by petition and obtain payment 
of his wages and for advances as against the owner 
from the surplus moneys in court arising from the sale 
of the vessel. Gardner v. Ship Jersey, 1 Pet. Ad. 223; 
Zane v. The President, 4 Wash. C. C. 453; The Santa- 
Anna, Blatch.and How. 79. He can do so as against the 
owner, but not necessarily against the mortgagee. Ac- 
cordingly, where a mortgage was of long standing and 
duly recorded, and the master had within his reach the 
means of payment, and his wages were payable 
monthly, held, that he could not allow his wages to ac- 
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cumulate for a long time and claim payment before 
the mortgagee. The Grace Greenwood, 2 Bis. 131. 
District New Jersey. Adams v. Steamboat Wyoming. 
Opinion by Nixon, J. 


TRADE-MARK—EXACT IMITATION NOT REQUIRED TO 
MAKE INFRINGEMENT.—In an action for the infringe- 
ment of a trade-mark, held, that an injunction should 
be granted where the imitation is so close that by the 
forms, marks, contrasts, or by their special arrange- 
ment, or by the general appearance of the infringing 
device, purchasers exercising ordinary caution are lia- 
ble to be misled into buying the article bearing it for 
the genuine one. It is not necessary for the complain- 
ants to show an exact imitation or similarity before 
they are entitled to the protection of the court. No 
matter how vague may be the resemblance, if it be 
Sufficient to mislead the public, it is unlawful, and 
when unexplained, it is the duty of the court to infer 
intent, and to hold that the resemblance was adopted 
for the purpose of deception. Taylor v. Taylor, 23; 
KE. L. & E. R. 282; Curtis v. Bryan, 2 Daly, 312. Held, 
also, that acquiescence of long standing is no bar to an 
injunction, although it precluded the party acquiesc- 
ing from any right to an account for past profits. 
McLean v. Fleming, 6 Otto, 245; Fullwood y. Full- 
wood, L. R., 9 Ch. Div. 176. Circuit New Jersey, June 
20, 1879. Consolidated Fruit Jar Co. v. Thomas. Opin- 
ion by Nixon, D. J. 





RECENT ENGLISH DECISIONS. 


DAMAGES — MEASURE OF —CONVERSION.—The de- 
fendants, as warehousemen, held for the plaintiffs corn 
belonging to them. G., an agent of the plaintiffs, ob- 
tained sixty quarters from the defendants, promising 
to forward to them a delivery order from the plaintiffs. 
T. subsequently contracted to purchase sixty quarters 
of corn from the plaintiffs, and having obtained from 
the plaintiffs a delivery order to himself, indorsed it to 
G., who forwarded it to the defendants as the delivery 
order which he had promised to send to them. T. was 
unable to pay for the corn, and G. never accounted 
to the plaintiffs for the price of the sixty quarters of 
corn which G. had obtained. Held (overruling the Ex- 
chequer Division), by Bramwell and Thesiger, L. JJ., 
that although there had been a conversion of the sixty 
quarters of corn by the defendants, the plaintiffs were 
entitled to only nominal damages. By Baggallay, L. J., 
that plaintiffs had not been damnified, and were not 
entitled to any damages. Exch. Div., May 13, 1879. 
Hiort v. The London and North Western Railway, L. R., 
4 Ex. D. 188. 


MARITIME LAW — COLLISION — WARRANT TO ARREST 
MAIL PACKET BELONGING TO FOREIGN STATE—TREATY- 
MAKING POWER OF CROWN—JURISDICTION.—A packet 
conveying mails and carrying on commerce does not; 
notwithstanding that she belongs to the sovereign of a 
foreign State, and is officered by officers commissioned 
by him, come within the category of vessels which are 
exempt from process of law; and it is not competent 
to the Crown, without authority of Parliament, to 
clothe such a vessel with the immunity of a foreign 
ship of war, so as to deprive a British subject of his 
right to proceed against her. Prob. Div., March 15, 
1879. The Parliament Belge, L. R., 4 P. D. 129. 


NUISANCE — HOSPITAL FOR INFECTIOUS DISEASES — 
ASYLUM ESTABLISHED BY ORDER OF LOCAL GOVERN- 
MENT BOARD — LIABILITY OF MANAGERS— METROPOLI- 
TAN POOR ACT, 1867 (30 Vicrt., c. 6).—The defendants, 
under the powers given them by the Metropolitan Poor 
Act, 1867, built a hospital which they used for patients 
suffering from infectious diseases. In an action by 
adjacent land-owners the jury found that the hospital 
was a nuisance to such land-owners. Held, by Pollock, 
B., first, that the act did not make the defendants 





mere irresponsible agents to carry out the orders of the 
local government board so as to exempt them from 
liability. Secondly, that they were not exempt on the 
ground that they acted bona fide in the discharge of a 
duty cast upon them by the act. Com. Pl. Div., Jan. 
28, 1879. Hill v. Managers of the Metropolitan Asylum 
District, L. R., 4 Q. B. D. 433. 


PARTNERSHIP — STYLE OF — NAME OF INDIVIDUAL 
MEMBER — SIGNATURE TO BILL OF EXCHANGE— LIA- 
BILITY OF FIRM — EVIDENCE.—If the name of a part- 
nership firm be merely the name of an individual part- 
ner, proof that he signed such name to a bill of ex- 
change is not enough to make the firm liable on the 
bill. To establish the liability, the holder of the bill 
must further prove that the signature was put to it by 
the authority and for the purposes of the firm. Com, 
Pl. Div., April 27,1879. Yorkshire Banking Company 
v. Beatson; Leeds and County Banking Company v. 
Beatson, L. R., 4 C. P. D. 204. 


————_»>__—_- 


NEW BOOKS AND NEW EDITIONS. 


XXI. KANnsAS REPORTS. 

Reports of Cases argued and determined in the Supreme 
Court of the State of Kansas. A.M. F. Randolph, Offi- 
cial Reporter. Vol. XXI. Containing cases decided at 
the July Term, 1878, and January Term, 1879. Topeka: 
Geo. W. Martin. Pp. xv, 810. 

iw volume comes promptly, and is, as these reports 

always are, well printed, and admirable in point 

of editing. We note the following cases: Fisher v. 

Conway, p.18.—The court may not limit the number 

of witnesses on a side so as to deprive a party of the 

right to testify. Duncan v. Baker, p. 99.— Where an 
entire contract has been partly fulfilled, the party in 
fault may recover quantum meruit less the damages 
caused by the breach to the other party. Case v. Al- 

len, p. 217.—An agister’s lien is paramount to that of a 

chattel mortgage on the cattle kept. Williams v. 

Hadley, p. 350.—A voluntary assignment executed by A 

and B and their wives,individually, A and B being part- 

ners, conveys their partnership effects, and their sepa- 
rate property also, notwithstanding A and B are de- 
scribed as copartners in the instrument. Wicks v.Smith, 

p. 412.—Delay of a defrauded party in rescinding the 

fraudulent contract and returning the property obtained 

under it, is immaterial unless meantime an innocent 
third party has acquired some interest in the property. 

Russell v. Anthony, p. 450. — A libel on one as a public 

officer is actionable after he has left his office. Butler v. 

Austin, p. 521.— A voluntary conveyance by a man to 

his minor children, in view of marriage, will not be 

set aside some years after marriage, at the wife’s suit, 
when she fails to show any fraudulent intent, or the 
amount of the defendant’s property at the time of or 
since such conveyance; and quere, whether it would 
be set aside under any circumstances. School*District 

v. Perkins, p. 536.—Under a law authorizing a school 

district board to purchase ‘ necessary appendages ”’ 

for a school-house, a contract to buy a stereoscope 
and stereoscopic views cannot be enforced City of 

Atchison v. Jansen, p. 560.—A city does not insure the 

stability of sidewalks laid over areas or openings, but 

only undertakes for reasonable care and diligence. 

State v. Ruth, p. 583.—In order to constitute rape, the 

utmost resistance is not necessary, if the woman sub- 

mits through fear of threats of killing or great per- 
sonal injury. Hollon v. Hopkins, p. 638.—A criminal 
sentenced to imprisonment, and escaping before in- 
carceration, may be incarcerated on re-arrest, without 
further judicial proceedings, for the term of the sen- 
tence. Titus v. Corkins, p. 722.—In an action of assault 
and battery, the jury may give damages for the ex- 
penses of the litigation, without evidence thereof, and 
for any fear or feeling of insecurity created in the 
plaintiff by the assault. In re Scrafford, p. 735.—Where 
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a criminal trial is not finished, nor the cause submit- 
ted to the jury, at the conclusion of the term, and 
a verdict of guilty is returned at the next term, there 
is only a mis-trial, and the defendant cannot plead 
once in jeopardy. In City of Atchison v. Jansen, p. 
577, the court read the counsel the following lesson, 
which might well be taken to heart by lawyers else- 
where: ‘‘ We may remark, that in the preparation of 
instructions and questions to the jury, as well as in the 
preparation of the record for this court and the briefs 
of counsel, it appears as though the parties were actu- 
ated by the one desire of seeing how much paper and 
ink they could waste. The defendant submitted one 
hundred and twelve special questions and asked fifty 
special instructions, while the plaintiff submitted 
twenty-six questions and asked nineteen instructions. 
The petition iu error extends over thirty-three pages, 
and contains one hundred and three specifications. 
The transcript stops at the 786th page, and the brief of 
counsel for plaintiff in error is a closely printed book 
of 122 pages. Now, when the facts are many and com- 
plicated, and the case presents a series of questions, 
new, important, and intricate, we have no disposition 
to complain of the industry of counsel or the fullness 
of any record or brief; but in a case like the present, 
we think such prolixity au imposition upon both the 
trial court and this, and one that will often of itself 
justify an affirmance of the judgment. Indeed,we were 
no little inclined to think that such ought to be our 
disposition of this case; but on reflection we have con- 
cluded, for the errors noticed, that it was our duty to 
reverse the judgment and remand the case for a new 
trial, and it is so ordered.”’ 


RoreErR’s INTER-STATE LAw. 

American Inter-State Law. By David Rorer, of the lowa 
Bar, author of * Rorer on Judicial and Execution Sales.” 
Edited by Levy Mayer, of the Chicago Bar. Chicago: 
Callahan & Co., 1879. Pp. Ivii, 400. 

The author by his former work has secured a good 
hearing for this, on a subject of great importance and 
complexity. The work is divided into thirty-seven 
chapters, of which the following are some of the more 
important titles, viz.: Suability of States; Inter-State 
right of suit; Jurisdictional requisites; Concurrent 
civil jurisdiction, State and National; Inter-State 
equity jurisdiction and practice; Inter-State law of 
contracts; Inter-State proof of records, judicial pro- 
ceedings and laws; Proceeding by foreign attachment; 
Inter-State insolvent discharged by State courts; Pe- 
nal and statutory actions not enforceable in other 
States; Extra-territorial force of laws; Statutes of 
limitations; Marriage and divorce, Inter-State, valid- 
ity thereof; Inter-State legal status of persons; Legal 
status and jurisdiction of personal property; Of real 
property; Criminal jurisdiction, etc., ete. Above 1,800 
cases are cited, the substance being stated in the text, 
witb references to titles in foot-notes, and the sub- 
ject of each paragraph and subdivision indicated by pre- 
liminary catch-words in large type. The arrangement 
seems intelligent aud methodical. There is an index 
and a table of cases, but for a wonder, no preface. As 
a gathering up of many scattered threads of legal 
principles and adjudications on many topics in one 
particular view,we think the work timely and well exe- 
cuted, and have no doubt that it will save the profes- 
sion many hours of tiresome search. The volume is 
faicly printed on good paper. 


——_—_@——_—__ 
CORRESPONDENCE. 


ADMISSION TO PRACTICE. 
To the Editor of the Albany Law Journal: 
Srr—I commenced the study of law July 16, 1877, 
and my certificate is filed as of that date. On the 28th 
day of September, 1877, the Court of Appeals amended 








the rules in relation to the admission of attorneys and 
counsellors, by making the term of study five years 
before a student could be admitted as a counsellor. 

In 1879 the Legislature of the State of New York 
passed a law to the effect that a student, who com- 
menced the study of law before the amended rules 
were ordered, could be admitted as an attorney and 
counsellor after three years of clerkship, provided he 
was admitted before the lst day of June, 1880. My 
three years of clerkship will not expire until the 16th 
day of July, 1880. 

Now, Mr. Editor, will you be kind enough to give 
me your opinion, as to whether the General Term will 
allow me to be examined at the May General Term of 
1880? or, if by waiting until the September Term of 
the same year I will come under the act of 1879 and be 
admitted both as an attorney and counsellor? 

Trusting that you will answer at your earliest con- 
venience, I remain, yours respectfully, 

A STUDENT. 

Kineston, September 12, 1879. 


[Our impression is that our correspondent will 
hardly be able to accomplish his desire in either 
way.—Eb. A. L. J.] 


Court ORDERS AND JUDGES’ ORDERS. 


To the Editor of the Albany Law Journal: 

Srr—‘C. W.S.”’ (in to-day’s issue) may be and proba- 
bly is right in the distinctions he draws between an 
order of a judge and an order of the court, but that is 
not the point. The question is, whether a provision or 
requirement of a statute that certain orders of an ex 
parte character, which ‘“* may be made by a judge of the 
court,’’ is not fully satisfied by such orders made by 
“the court’’ in which the action is brought. If not, 
it is time the Code was so amended as to provide that 
whenever power or authority is given therein to a 
judge to do any particular act or to exercise any par- 
ticular power or authority, the same may be done or 
exercised by the court of which that judge is a mem- 
ber. 

It is preposterous that a judicial officer holding a 
court in due form, at the time and in the place, and 
with all the solemunities provided by law, shall be pro- 
hibited, or held to be without power or jurisdiction to 
do an act appertaining to his judicial office, and re- 
quiring the exercise of his judicial discretion, which 
he may do in his private office, in his bedroom, or on 
the public street. J.C. L. 

New York, September 13, 1879. 


DISCONTINUANCE OF HIGHWAY. 


To the Editor of the Albany Law Journal: 

Srr—The following cases were tried at the Dela- 
ware Circuit, Sixth Judicial District, before Mr. Jus- 
tice Follett, without a jury, the facts at the trial hav- 
ing been agreed upon: Elijah W. Davis et al., as Com- 
missioners of Highways of Masonville, vy. John C. Willis, 
Same v. Joshua S. Willis, Same v. Warren Kingaburry. 

The facts are briefly these: Defendants were the 
owners of land through which a highway extended. 
Plaintiffs, by an order, which was void for non-com- 
pliance with the statute, discontinued said highway. 
Defendants fenced up and inclosed the land, and 
plowed the track of the road. Plaintiffs brought these 
three actions to recover the penalty given by statute for 
obstructing public highways. The defense was estoppel. 
The court held that inasmuch as the order of discon- 
tinuance was on its face regular, it protected those acting 
under it, and the plaintiffs were estopped from maintain- 
ing the actions. I examined all the road law I could 
find in the State, when making a brief on the defense 
of the above causes, and was unable to find any thing 
in point. 
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Would like to hear from readers of the JOURNAL as 
to the law in such case as decided. 
Yours, eto. J.D. H. 
West Troy, N. Y. 


SEcTION 403 oF THE CODE. 
To the Editor of the Albany Law Journal: 

Srr —Is section 403 of the new Code, as amended in 
1879, adequate to effect its obvious design? That de- 
sign is to consolidate, harmonize and preserve two 
differing provisions of the former statutes, viz. : 

“The term of eighteen months after the death of 
any testator or intestate shall not be deemed any part 
of the time limited by law for the commencement 
of actions against his executors or administrators.”’ 
2R. 8. 448, § 8. 

“Tf a person against whom an action may be brought 
die before the expiration of the time limited for the 
commencement thereof, and the cause of action sur- 
vive, au action may be commenced against his execu- 
tors or administrator, after the expiration of that 
time, and within one year after the issuing of letters 
testamentary or of administration.’’ Old Code, § 102, 
2d sentence. 

The new section, which reads as follows: 

“*§ 403. The term of eighteen months after the death, 
within the State, of a person, against whom a cause of 
action exists, is not a part of the time limited for the 
commencement of an action against his executor or 
administrator. If letters testamentary or letters of 
administration upon his estate are not issued, within 
the State, at least six months before the expiration of 
the time to bring the action, as extended by the fore- 
going provision of this section, the term of one year 
after such letters are issued is not a part of the time 
limited for the commencement of such an action,” 


should give every creditor, holding a claim not barred 
at the time of the debtor’s death, an extension of eigh- 
teen months, and a sufficient additional extension, when 
rendered necessary by delay in the issuing of letters. 
Under the existing section, if letters are issued before 
the expiration of the six months specified, no difficulty 
arises; but if letters are not so issued, it will be a 
melancholy consolation to the creditor, whose claim 
is now extinguished, that “‘the term of one year after 
such letters are issued is not a part of the time lim- 
ited,”’ etc. 

If the concluding portion of the section, commenc- 
ing with the words just quoted, were stricken out, and 
the words, “‘such an action may be commenced within 
one year after such letters are so issued,’’ were substi- 
tuted therefor, the creditor would be in no danger of 
losing his remedy without his own fault. For, if the 
letters were issued during the six mouths specified, the 
creditor would —then as now — have a minimum ad- 
ditional extension of six months, and a maximum of 
one year; if the letters were not issued until after the 
expiration of those six months, he would then have 
a minimum additional extension of one year, anda 
maximum commensurate with the delay. In the lat- 
ter case, where is now his remedy? D. 

New York, September 15, 1879. 





NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Sept. 23, 1879: 


Motion of appellant denied, without costs; appeal 
dismissed, without costs— In re petition of Andrew 
Stewart, adm., appellant, v. Isaac Van Winkle. —Mo- 
tion to open default granted, upon payment by appel- 
lant to respondent's attorney, within ten days, of $10 
costs; and, in default of payment within that time, 
motion denied, with $10 costs—Connolly v. Kretz.—— 
Motion denied, without costs—Van Gilder v. Van 
Gelder.——Motion for re-argument denied, with $10 
costs—O’Gara v. Kearney.— Order affirmed, with 
costs—Ferguson v. Lee; Marvin v. Marvin (two cases); 





In re Cohn v. Wentworth.——Judgment affirmed, with 
costs—Avery v. Town of Hope. —Judgment reversed 
and new trial granted, costs to abide event—Donovan 
v. Van Demark.——Order of General Term and Spe- 
cial Term reversed, and warrant of attachment, so far 
as it affects the individual property of Samuel T. Al- 
berger, vacated, with costs—The Steuben County Bank 
v. Alberger.—Appeal dismissed, with costs—People 
ex rel. Smith v. Town of Nelliston; McKay v. Jarvis. 
—_——_—__—_- 


NOTES. 


\ E have been shown a Law Chart, issued by Dun, 

Barlow & Co., designed for merchants, bankers, 
and other business men, which seenis very useful. It 
is mounted to hang on the wall like a map. At the 
left hand in acolumn are arranged alphabetically the 
names of the States and Territories, and opposite each 
are answers to the following questions: “If an account 
is forwarded for suit, must it be verified ; if so, by whom? 
Is suit usually begun by attachment, or is attachment 
usually regarded asa provisional remedy? Jurisdiction 
of courts? Length of time required to obtain judgment 
when no defense is interposed? Can judgments be 
entered during vacation? Can execution issue imme- 
diately after judgment? When must he, the sheriff, re- 
turn the execution? Can execution be stayed; if so, 
how long? Are there any courts whose judgments 
cannot be made liens on real estate by docketing in 
proper county? Can a commission to take testimony 
issue from a justices’ court? Is the note of a married 
woman binding? When do notes, accounts and judg- 
ments outlaw? Are judgment notes allowed? Can 
interest be charged on open accounts? Can assign- 
ment be made preferring certain creditors? Will an 
assignment by a debtor dissolve an attachment previ- 
ously issued? Will acceptance of dividend discharge 
the debt? Will a consent of a majority of the creditors 
enable the debtor to get a release from his debts? 
What are the exemption laws? Must chattel mort- 
gages be filed?’’ Twenty pertinent questions well an- 
swered. We would suggest, however, in regard to 
the question, ‘‘ Will a consent of a majority of the 
creditors enable the debtor to get a release from his 
debts?”’ the addition of a statement showing what 
number will produce the result; as, for example, in 
this State, two-thirds. 





Quillets of the Law, published by Little, Brown & Co., 
has the following: **The ALBANY LAW JOURNAL, of 
August 2, 1879, contains a letter from Bishop Pinkney, 
of Baltimore, protesting against the probakility of the 
story, in Harvey’s Reminiscences, that Webster ex- 
torted an apology from Pinkney for language used in 
the court-room. We agree with Bishop Pinkney that 
the anecdote, as told by Harvey, does not comport 
either with the character of Pinkney or with that of 
Webster. But it is easy to imagine how it could 
have assumed its present shape from a very differ- 
ent foundation of fact. The gossipy and often-told 
anecdotes of Webster, which Harvey bound up into 
so attractive a sheaf, do not pretend to, nor merit, a 
reputation for weighty historical accuracy. The facts 
probably were, that Pinkney used language in court 
which wounded Webster; that the latter afterward 
went to Pinkney’s room, and with impressive serious- 
ness of manner stated his sense of injury; and that 
Pinkney, touched by the manliness of the appeal, met 
it with an equally manly and yoluntary apology. 
This would be in accordance with the known char- 
acter of the men, and is creditable to both of them. 
A gradual addition of such little touches of imagina- 
tion as the raconteur uses to embellish and round out 
his stories: may have brought the anecdote to the 
shape in which it has attracted Bishop Pinkney’s 
criticism. As Harvey, like Webster and Pinkney, 
has passed beyond the reach of our challenge or in- 
quiry, let us do conjectural justice to the great repu- 
tations in question by adopting the probable and 
nobler version of this incident herein suggested.” 
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CURRENT TOPICS. 


E published last week two communications 
from the Attorney-General of this State on 
the construction of our present interest law. He 
takes the ground that contracts made between the 
passage of the act and the 1st of January next, when 
the act is to take effect, may lawfully be made and 
enforced for seven per cent interest, although not 
maturing until after January ist. In this we can- 
not agree, for the reasons pointed out ante, p. 21. 
We believe that it is perfectly competent for the 
Legislature to enact that at a specified date in the 
future a certain rate of interest shall prevail, and 
that the consequence is that contracts made after 
the passage of the act and before that date must 
conform to it. The reason of the prohibition against 
retroactive enactments does not apply to this. The 
citizen is warned beforehand. His rights secured 
by past contracts are not interfered with, but as to 
the future he is informed of the change. If he dis- 
regards the expressed intention, he does so with his 
eyes open, and cannot be said to have had his rights 
impaired by unforeseen legislation. It is only past 
contracts that cannot be ‘‘ impaired ” by legislation, 
and legislation which reaches ahead cannot be said 
to be ‘‘ retroactive.” These ideas find some sup- 
port in Smith v. Morrison, 22 Pick. 430. There a 
statute enacted in November, 1835, and not going 
into operation until May, 1836, and providing that 
actions upon judgments rendered in any court not 
of record should be barred unless commenced 
within six years after the causes of action should 
have accrued, was held not to be void as impairing 
the obligation of contracts, because the creditor had 
an opportunity between November and May to 
bring his action on any judgment recovered more 
than six years before May. Holcombe v. Tracy, 2 
Minn. 246, is to the same effect. In Price v. Hop- 
kin, 18 Mich. 318, the doctrine of Smith v. Morri- 
son was held not applicable in Michigan because of 
certain peculiar provisions in the Constitution of 
that State relative to the time when statutes shall 
take effect. 


Aithough we opelieve that a contract, for more 
than six per cent, made after the passage of the act 
and before January 1st, and maturing after January 
1st, cannot be enforced for more than six per cent 
after January ist, yet it is our impression that it 
would not be void for usury, at least as to commer- 
cial paper. This is because in the fifth section of 
the old act (1 R. S. m. p. 772), which is the section 
pronouncing the penalty for reserving any greater 
interest ‘‘than is above prescribed,” it is provided 
that ‘‘this act shall not affect such paper as has 
been made and transferred previous to the time it 
shall take effect.”” This provision is left undisturbed 

Voi. 20.—No. 14. 








by the amendment, and probably must be held, in 
connection with the amendment, to speak from the 
taking effect of the amendment, i. ¢., January ist. 


The governor of this State convened an extraor- 
dinary General Term of the Supreme Court, of the 
First Department, to decide the political squabble in 
the city of New York over Police Commissioner 
Nichols’ removal. The court consisted of Judges 
Davis, Brady, and Barrett. Counsel for the mayor . 
moved for an ex parte order quashing the certiorart 
granted by Justice Westbrook, and staying Nichols’ 
proceedings, or for an order prohibiting the Special 
Term from proceeding in the matter. The latter 
relief was asked under a statute. passed in 1873 
(chap. 70), authorizing the General Term of the Su- 
preme Court to issue writs of prohibition to a single 
justice or Special Term of the same court, in the 
same manner that such writs are issued to inferior 
tribunals. The court declined to hear the matter 
ex parte, and the matter has been argued on an order 
to show cause. The decision, pronounced on the 
29th ult., is that Justice Westbrook and the Special 
Term are prohibited. The court, in its opinion, 
written by Judge Brady, avoid expressing any 
views on the merits of the grave questions involved, 
but base the decision on technical defects in the 
proceedings, namely, the granting an order to show 
cause for the certiorari returnable at a shorter time 
than is required for regular notice of argument, and 
the making the order returnable at Special Term at 
chambers instead of Special Term in court. The 
opinion reviews the authorities upon writs of pro- 
hibition, and concludes that this is a proper case 
for the exercise of the power, under the statute of 
1873. 


The Journal of Jurisprudence and Scottish Law 
Magazine, for September, under the title, ‘‘ Shall we 
Interrogate the Accused?” contains a strong argu- 
ment in favor of allowing accused persons to testify 
on their own behalf; so strong, indeed, as to advo- 
cate for prisoners what the Irishman defined the 
press-gang, ‘‘forcing a man to turn volunteer.” 
The Scottish lawyers have a queer notion of the 
rights of accused persons. The Faculty of Advo- 
cates, in March, 1878, by a vote of 27 to 17, decided 
that persons accused should be ‘‘ competent though 
not compellable to be witnesses.” At a subsequent 
smaller meeting, by a vote of about two to one, the 
saving clause, ‘‘ not compellable” was modified to 
the effect that it should be ‘‘ competent to examine 
a prisoner as a witness on the motion of the prose- 
cutor.” The writer says: ‘‘ This must mean at least 
that though you may not compel an accused by or- 
dinary penalties to answer your questions, you may, 
at the instance of the prosecutor, point out to him 
that he is called upon and bound to speak, and that 
his silence will legitimately tell against him.” The 
writer also says: ‘‘Now it may be at once granted 
that if prisoners were allowed to tell their story a 
presumption would be created against those who re- 
fused to do it. But that this is a ‘great and obvi- 
ous objection’ we deny, for the simple reason that 
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we believe it to be a very great and a very obvious 
recommendation. There would no doubt be such a 
presumption —and there ought to be such a pre- 
sumption. In every decent system of jurisprudence, 
and under every form of trial, the refusal (on the 
part of one who is accused by public authority of 
having committed a crime) to tell the facts which 
he knows, ought in reason and in equity to weigh 
against him.” Passing by the natural inference that 
the omission of a prisoner to testify on his behalf, 
if he can, must inevitably create a prejudice against 
him, we think the provision of the statutes in this 
country theoretically much more humane than that 
proposed in Scotland. 


Some new authorities have been discovered on the 
Domestic Relations, namely, Shakespeare and the 
Book of Common Prayer. In Snyder v. Snyder, the 
Common Pleas of Lackawanna county, Pennsylvania, 
on the question of the custody of children as be- 
tween disagreeing parents, ‘‘dropped into poetry,” 
and cited Shakespeare, and approved the citation 
by counsel of the Prayer Book, on the relations of 
husband and wife. In relation to Christianity and 
the common law the court said: ‘‘ That law has been 
the product of our civilization through centuries of 
experience, and is founded on the common precepts 
of Christianity incorporated into it, and so far the 
common law of the land.” The court then quote 
and proceed as follows: 

“*Thy husband is thy lord, thy life, thy keeper, 

Thy head, thy sovereign ; one that cares for thee, 

And for thy maintenance ; commits his body 

To painful labour, both by sea and land, 

To watch the night in storms, the day in cold, 

While thou liest warm at home, secure and safe; 

And craves no other tribute at thy hands 

But love, fair looks, and true obedience.’ 

This, which Shakespeare puts into the mouth of a 
woman, is poetry, but at the same time law. The 
man who uses this power to burden and not assist 
his wife becomes a tyrant, and not a husband. The 
woman who seeks no counsel from her husband, sets 
up her own authority against his, and does not with 
love, yield him homage and respect, has yet to learn 
the true nature of the relation into which she has 
entered.” To the same effect, only more so, is St. 
Paul; but perhaps the court had not the authority 
at hand. 


We have received from an honored correspondent 
an expostulation on our views on the Sunday ques- 
tion. He says that he and other readers of the 
JOURNAL are grieved by our expressions, and that 
they want the Sunday of our fathers. There is not 
the slightest intention on our part to obstruct or in- 
terfere with auy man’s right to a quiet Sunday. 
Indeed, we want it ourselves. At the same time 
lawyers must be careful not to interfere with the 
right of every man to observe or pass Sunday in his 
own way, always subject to the condition that his 
way does not disturb others whose way is not his 
way. Wecannot compel men to go to church, or 
stay in the house if they do not go to church, or re- 
frain from quietly sailing on a river, on Sunday. In 





short, we cannot compel sentiment or religion by 
legislation. We can only compel those who have 
no sentiment nor religion to refrain from disturbing 
the physical quiet of those who have both, on the 
Lord’s Day. This idea is well expressed by Mr. 
Benjamin Vaughn Abbott, in an article in the Chris- 
tian Union, entitled, ‘‘Sunday Laws: what they 
mean,” as follows: ‘‘There are, in the administra- 
tion of civil law, many cordial recognitions of 
Christianity as being in fact the prevailing religion, 
and some adoption of religious forms and observ- 
ances as congenial and germane to legal proceed- 
ings, but any purpose of compelling or even in- 
ducing persons to observe Sunday as a day of pious 
obligation and observance is, at the present day, 
entirely disavowed. The general belief that God 
desires or approves Sabbath observance is taken 
into view as a fact rendering legal protections of the 
day proper, but it is not a doctrine of the law. 
Sunday is named for the rest-day because the masses 
of the people have for centuries observed it, more 
or less fully, and the government can more easily 
secure and protect a day already popularly desig- 
nated than establish a new one; not because they 
undertake to enforce a divine command.” 


We present this week the admirable address on 
The Relation of Christianity to the Common Law, 
delivered by the Rev. Dr. M. B. Anderson, president 
of Rochester University, at the late session of the 
Social Science Association, at Saratoga Springs. No 
man is better fitted than Dr. Anderson, by acquire- 
ments both theological and legal, by his unequalled 
experience as a teacher, by breadth of compre- 
hension, and by a considerate spirit, to speak on this 
great topic, and we believe that our readers will not 
grudge the space we give to his excellent treat- 
ment of it. 





NOTES OF CASES. 


N Tew v. Tew, Supreme Court of North Carolina, 
January, 1879, it was held that under the stat- 

ute a husband is not entitled to a divorce except 
upon a separation by the wife without the fault of 
the husband, and a living in adultery by the wife; 
and that the adultery of the wife after a separation 
caused by the husband’s fault will not avail him 
to dissolve the bonds of matrimony, as divorces are 
granted only on the application of the party 
who has sustained injury. The court say: ‘‘ But 
the plaintiff insists that his wife has committed adul- 
tery, and although committed only since the separa- 
tion, he is entitled to have a divorce under the sec- 
ond class of cases enumerated in the section afore- 
said of Battle’s Revisal. The clause of the statute 
1s a new provision, and first introduced into our law 
at the session of the Legislature of 1871-’72, and no 
case has arisen calling for its exposition and con- 
struction. It is in terms absolute, and separately 
considered it would seem to make the adultery of 
the wife good ground of divorce whensoever com- 
mitted, whether before or after separation, and 
howsoever committed, whether in consequence of, 
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or without the default of the husband. But this 
provision in the opinion of this court is to be consid- 
ered in connection with the declaration in the same 
statute, that divorces are to be granted on the appli- 
cation of the party injured ; and thus limited, no hus- 
band can have the bonds of matrimony dissolved by 
reason of the adultery of the wife committed through 
his allowance, his exposure of her to lewd company, 
or brought about by the husband’s default in any 
of the essential duties of the married life, or super- 
venient on his separation without just cause.” Cit- 
ing Whittington v. Whittington, 2 Dev. & Bat. 64; 
Moss v. Moss, 2 Ired.55; Wood v. Wood, 5 id. 674. 
The case stands upon the peculiar statute of North 
Carolina, and seems to be without any exact pre- 
cedent. 


In Ex parte Jones, re Grissell, in the English Court 
of Appeal, July 17, 1879 (40 L. T. [N. 8.] 790), it 
was held that a married woman cannot be put into 
bankruptcy for a contract made by her after mar- 
riage, although she has a separate estate. The de- 
cision was put by James, L. J., on the ground that 
“the Married Women’s Property Act, 1870, makes 
no provision for suing a married woman, except for 
debts contracted by her before marriage. If she is 
not liable to be sted as a feme sole, that is, in what 
used to be called a common-law action, she is not 
liable to be sued as a debtor at all. The liability in 
equity is to have her separate estate taken from her 
for the benefit of the person with whom she has 
contracted on the faith of it. It is a special equita- 
ble remedy arising out of a special equitable right. 
She is not a debtor in any sense of the word, and, 
not being a debtor, the whole foundation of the 
case fails.” Brett, L. J., and Colton, L. J., took 
the same view. The former said that, while under 
the old bankruptcy act, no person could be made a 
bankrupt who was not both a trader and a debtor, 
and while under the new act the condition of trad- 
ing is no longer required, yet the requirement of be- 
ing a debtor remains, and no person is a debtor 
within the act unless a remedy can be had against 
him as upon and for a debt. The latter judge says 
the new act has given no new rights against mar- 
ried women, but only made a difference in the mode 
in which they may be sued. The principle of their 
liability is the intention to contract so as to make 
the separate property the debtor. ‘‘It is not the 
woman as a woman who becomes liable, but her en- 
gagement has made that part of her property which 
is settled to her separate use the debtor and liable 
to satisfy her engagements.” A married woman 
who is a sole trader may apply in bankruptcy. Jn 
re Collins, 10 B. Reg. 335. And she is the subject 
of involuntary proceedings where she has bound 
her separate estate, or the contract was for its ben- 
efit, or in the course of legally authorized trading 
transactions. Jn re Howland, 2 B. R. 357; In re 
Schlichter, id. 336. These decisions have lost much 
of their significance in this country, owing to the 
repeal of the bankrupt act, but they illustrate the 
curious state of the law as to the legal condition of 
married women. 





An important decision on the right of citizens to 
bear arms was recently made by the Circuit Court of 
Cook county, Illinois, in People ex rel. Bielfeld v. 
Affeldt, Chicago Legal News, Sept. 6th. It was 
there held that the provisions of the Military Code 
of Illinois, prohibiting any body of men whatever, 
other than the regular organized volunteer militia 
of the State, and the troops of the United States, 
to associate together as a military company, or te 
drill or parade with arms, without license from the 
governor, is repugnant to the provisions of an ex- 
isting constitutional law of Congress, viz.: ‘ An 
act more effectually to provide for the national de- 
fense, by establishing a uniform militia throughout 
the United States.” That act is a complete exercise 
of the power conferred by the Federal Constitution 
upon Congress for the organization and regulation 
of the militia, and covering the whole field of leg- 
islation on that subject, excludes all interfering 
State legislation on that subject. In a very exhaust- 
ive and somewhat satirical opinion, Barnum, J., 
criticises the entire State statute. He says the title 
indicates a purpose to organize the militia, but the 
act does nothing of the kind. ‘‘The sounding 
prologue is all there is of the act. We hear no 
more of the people until some forty-four sections 
further on they are brought up long enough to pay 
the taxes.” The second ‘‘section explicitly post- 
pones the enrolment” ‘‘ until when it is necessary to 
execute the laws, suppress insurrection, repel inva- 
sion, or quell riots, the governor” may require it. 
The court remark: ‘‘ Although we have none of 
these, we still have the National Guard among us, 
together with all the pomp, pride and circumstance 
of glorious war. But splendid and imposing as 
these gala troops are, and serviceable as their un- 
questioned gallantry would be, if they came out at 
the call of their country, in a time of need, still I 
find it clear beyond controversy that they could not 
be compelled to come out, because they are not 
militiamen, and not enrolled.” Finally, the act 
provided that ‘‘no military company shall leave the 
State with arms and equipments without the consent 
of the commander-in-chief. Any company so of- 
fending in this particular may be disbanded by the 
commander-in-chief.” The court say of this: “ This 
also is from Massachusetts, copied almost literally 
from section 163, chapter 265, of last year’s militia 
law of that State, only that it avoids the further pro- 
vision of that section, that ‘no organization of the 
militia shall be liable to be ordered without the lim- 
its of the State.’ This was a return to the old Con- 
necticut and Massachusetts doctrine of 1812, made 
so strikingly odious of late years by less loyal States 
along the border, and too definitely set at rest by 
Martin v. Mott, 12 Wheat. 19, and other cases in the 
Supreme Court of the United States, for Illinois to 
adopt as yet. But so much of the section as was 
adopted forbidding all military companies of the 
Illinois National Guard, or others, to leave the State 
with arms without the permission of the governor, 
is so antagonistic and obstructive to national su- 
premacy over the subject of the militia, and such a 
re-assertion of exploded heresies on this question, 
that no further instances need be sought.” Bee 
Houston v. Moore, 5 Wheat. 1; Opinions of Justices, 
14 Gray, 614. 7 
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CONTRACTS OF MARRIED WOMEN. 


IL 


HE first State to depart from the early and late 
English doctrine was South Carolina. In 1811 
Chancellor Desaussure, in Hwing v. Smith, 3 Desau. 
417, held in harmony with that doctrine, but this was 
overruled, and it is now held otherwise; see Reid v. 
Lamar, 1 Strobh. Eq. 27. The South Carolina doc- 
trine now is that a married woman’s separate estate 
may be charged with a debt incurred for its benefit, 
if the instrument creating the separate estate au- 
thorizes alienation or renders it liable for debts; but 
that a married woman’s estate under such instru- 
ment is not liable for a note made by her and her 
husband. This has not been followed in Virginia 
or West Virginia, but has been followed in Penn- 
sylvania, Rhode Island, Tennessee, and Misissippi. 
See Lancaster v. Dolan, 1 Rawle, 231; Lyne’s Ha'r v. 
Orouse et al., 1 Barr, 111; Rogers v. Smith, 4 id. 93; 
Wright v. Brown, 8 Wright, 224; Wells v. McCall, 
14 P. F. Smith, 207; Thomas v. Folwell, 2 Whart. 
11; Wallace v. Costen, 9 Watts, 137; Metcalf v. Cook, 
2R. 1. 855; Ware v. Sharp, 1 Swann, 489; Morgan 
v. Elam, 4 Yerg. 375; Marshall v. Stephens et al., 
8 Humph. 159; Litton v. Baldwin. 

In New York the question first arose in Methodist 
Episcopal Church v. Jaques, 3 Johns. Ch. 77, where 
Chancellor Kent, after admitting the general English 
doctrine to be as we have stated it, and that the 
weight of English authorities is opposed to an im- 
plied prohibition of general disposal by an expressed 
mode, concludes that a married woman is to be 
deemed a feme sole only to the extent of the power 
clearly given her by the settlement. This decision, 
however, was reversed by the Court of Errors, 17 
Johns. 548, and Chief Justice Spencer there laid 
down the rule as follows: ‘‘ When a feme covert, hav- 
ing separate estate, enters into an agreement, and 
sufficiently indicates her intention to affect by it her 
separate estate, when there is no fraud, or unfair ad- 
vantage taken of her, a court of equity will apply 
it to the satisfaction of such engagement.” Platt, 
J., put the rule as follows: ‘‘The jus disponendi is 
incident to her separate property and follows by im- 
plication. She may give it to whom she pleases, or 
charge it with the debts of her husband, provided 
no undue influence is exerted over her; and her dis- 
position will be sustained and enforced by a court of 
equity, without the assent of her trustee, unless that 
assent be expressly made necessary by the instru- 
ment creating the trust. And the specification of 
any particular mode of exercising her disposing 
power does not deprive her of any other mode of 
using that right, not expressly or by necessary con- 
struction negatived in the devise or deed of settle- 
ment.” 

The expression of Chief Justice Spencer, raising 
a condition required in none of the English cases, 
nor in South Carolina, has given rise to great con- 
flict and discussion in New York, and is probably 
the origin of the present rule in this State. In Yale 
v. Dederer, 18 N. Y. 265; 22 id. 451, it was held 





by a divided court, that there must be an express 
charge or appointment in the contract creating the 
debt, or the debt must be for the benefit of the sepa- 
rate estate. In the former report Judge Comstock 
bases the liability on the fact of ownership, without 
regard to appointment or charge, but a majority of 
the court differed, and in the latter report Judge 
Selden put it on the fact of an expressed intention. 
The opinion of Judge Selden is subjected to a 
searching review in the principal case, but what 
there is said of it is mild in comparison with the 
language of Chief Justice Dixon, in Todd v. Lee, 
15 Wis. 371, concerning it. He says: ‘‘I would 
gladly have avoided all comment on this case. My 
patience has been so tried in considering it, that I 
fear I cannot give it an impartial examination — 
that I may deal unjustly by a learned judge, whose 
candor and ability have uniformly commanded my 
highest respect. I feel that he has done himself 
great injustice —that he has given way to a spirit 
of disingenuousness and cavil, which seem every- 
where to pervade the opinion. * * * * Had 
he not perverted the decisions, unintentionally per- 
haps, to suit his own purposes, and placed the courts 
in attitudes they never chose to occupy, the task 
would have been less laborious and far more pleas- 
ing.” 

Yale v. Dederer has been reluctantly acquiesced in 
in this State. In Manhattan B. & M. Co. v. Thomp- 
son, 58 N. Y. 80, Chief Justice Church said: ‘‘If 
when the Legislature changed the common law in 
essential particulars, in regarding the interest in 
property of the husband and wife to a considerable 
extent as distinct and independent, and in recog- 
nizing the capacity of the wife to judge and pro- 
vide, what her own welfare requires in acquiring 
and holding the legal title to property, and manag- 
ing and disposing of the same, as if unmarried and 
without subjection to the control of her husband, 
the courts had adopted, as a reasonable and legiti- 
mate sequence, the correlative rule of a capacity to 
contract debts, as if unmarried, restricted only to 
their collection from separate property, it might well 
be claimed that the rights of married women would 
have been as well, if not better protected practi- 
cally, and business morality more promoted, and a 
flood of expensive and vexatious litigation pre- 
vented.” And in Yale v. Dederer, on its third 
journey to that court, 68 N. Y. 335, the same judge, 
referring to the case last above, said: ‘‘I intimated 
a regret that the rule had not been established dif- 
ferently, so that since married women are allowed 
by the statute to take, hold, manage, and dispose of 
property as fully and completely as if they were un- 
married, the signing of a note or other obligation 
should be deemed a sufficient evidence of an inten- 
tion to charge their separate estates; and further re- 
flection and examination has confirmed the impres- 
sion then expressed; but I then thought the rule 
had been too long established as the law of the 
State to justify the court in overruling it; and I am 
still of that opinion.” ‘‘ There is every reason for 
referring the question to the legislative power to 
determine definitely what rule shall finally prevail.” 
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In Conlin v. Cantrell, 64 N. Y. 217, the same 
court held, ‘‘ that in order to charge a separate estate 
of a married woman with a debt, it is not necessary 
that there should be a specific agreement to that 
effect. The intent may be inferred from the sur- 
rounding circumstances.” 

In Willard v. Eastham, 15 Gray, 328, while the 
conclusion of Yale v. Dederer is adopted, as to a 
surety debt, the case itself is severely criticised, 
and the law as to other debts seems unsettled. In 
Perkins v. Elliott, 23 N. J. Eq. 526, it is held that 
a married woman’s separate estate is liable for debts 
contracted for the benefit of the married woman, 
whether charged or not, but that her estate is not 
liable for any security debt, whether charged or not. 
In Maryland the New York doctrine coincides with 
that of New York, except that there parol evidence 
is received to show the intention to charge the sepa- 
rate estate. Gray v. Crook, 12 Gill & J. 236; Conn 
v. Conn, 1 Md. Ch. 218, and Koontz v. Nabb, 16 Md. 
549. It is settled in Alabama and Missouri that a 
Seme covert may contract in the same manner as a 
Seme sole ; and that her contracts, whether verbal or 
written, express or implied, are all binding on her 
separate estate without regard to her intentions, as 
they do not bind her separate estate as appointments. 
Ozley v. Ikelheimer, 26 Ala. 332; Cowles et ux. v. 
Morgan, 34 id. 535; Coats et al. v. Robinson & Hend- 
ley, 10 Mo. 757; Miller et al. v. Brown et al., 47 id. 
504. In Connecticut it has been decided that a 
married woman has the full power of disposing of 
her separate estate, as though she were a feme sole, 
excepting so far as there is an express or implied 
restriction on her power in the instrument creating 
her estate. Jmlay v. Huntington, 20 Conn. 173. In 
Wisconsin it is held that if a married woman con- 
tracts a debt on the faith and credit of her separate 
estate, it is liable therefor, though no charge be 
made by her either expressly or impliedly; and the 
decision in Yale v. Dederer, 22 N. Y. 451, is expressly 
repudiated. Todd v. Lee, 15 Wis. 365; 8. C., 16 
id. 506. In California a married woman’s estate is 
held liable for her debts not evidenced by writing, 
when she has either expressly or impliedly charged 
them on her separate estate; and if the debt has 
been contracted for herself, or for the joint benefit 
of herself and her husband, or even for his benefit, 
this alone would generally be regarded as sufficient 
prima facie evidence of her intent to charge her 
separate estate, and it would be held liable. Ailler 
v. Newton, 23 Cal. 569. The same may be inferred 
to be the law of Minnesota from Pond v. Carpenter 
et al., 12 Minn. 432. In Georgia it is held that a 
promissory note given by a married woman, in which 
no reference is made to her separate estate, is bind- 
ing on her separate property. See Dallas v. Heard 
et al., 82 Ga. 604. This decision is based on the 
English authorities only, the American authorities 
being regarded as too conflicting to furnish any safe 
rule. We may fairly infer from the reasoning in 
the case, that whenever a debt is contracted by a 
married woman having a separate estate, it would 
be held liable there, whether the debt was evidenced 
by writing or not, unless it appeared that it was not 





contracted on the credit of her separate estate. In 
Vermont, in the case of Partridge et al. v. Stocker, 36 
Vt. 117, a married woman’s separate estate was 
made liable for a simple contract debt not evidenced 
by writing. There was no charge made by her of 
this debt; but the court say she clearly indicated an 
intention to charge her separate property with the 
payment of the debt, as though they regarded this 
as necessary; but nothing was proven to show this 
intent, except her contracting the debt and conduct- 
ing business on her own account. 

The principal case contains an elaborate review of 
the Virginia and West Virginia cases, not essential 
to our purpose. We have endeavored to point out 
the origin and history of the artificial restrictions 
and distinctions thrown about and drawn from this 
vexed subject. Under our prevalent system they 
answer no useful purpose, and the various Legisla- 
tures should complete the work of reform by ex- 
plicitly enacting that a married woman may contract 
precisely like a single woman. 
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RELATIONS OF CHRISTIANITY TO THE 
COMMON LAW. 


BY REV. M. B. ANDERSON, D. D. 


[Read before the Social Science Association, at Sara- 
toga Springs, September, 1879.] 


I 


HE moral code of a people is speaking generally de- 

rived from one or all of the following sources, ei- 
ther (1) from Divine revelation or what it believes to 
be such, or (2) from the aggregate of the moral judg- 
ments of the community as expressed in moral treat- 
ises or in proverbs or fables, or (3) from what common 
and long continued experience has wrought into cus- 
toms supposed to be obligatory or useful. 

In an ideal state of things this moral code would be 
in harmony with absolute right. But practically, no 
human society attains to such a condition ; hence there 
are always two standards of action, the ideal and the 
actual. In a community which is in astate of moral 
progress, the tendency is toward a conformity of the 
actual with the ideal. I shall take account here only 
of the moral standard which represents the average of 
opinion among a given people. The penalties for the 
violation of such a code are in general (1) the con- 
sciousness of ill desert and self-condemnation on the 
part of him who offends against it. (2) The concen- 
tration against such an offender of an outraged 
lic opinion. (3) The fear of Divine retribution either 
in this life or the life to come. However severe these 
penalties may be, they are not and cannot be de- 
scribed, defined or fixed by civil enactments, nor en- 
forced by civil officers through physical pains and pen- 
alties. It is only a vague and metaphorical sense 
that the term, law, is used in regard to morals. The 
uniformly acting force to which we give the name law, 
is simply the constantly recurring “ ought ” or ‘‘ ought 
not” of the conscience. As an expression of the will 
of Him who constituted the mind it may be called a 
command. But it is not, either in the mode of its ex- 
pression or the fixed and objective nature of its penal- 
ties, analogous to the civil law. 

The civil law covers that portion of human obligations 
which it is possible or legitimate to sanction by physi- 
cal pains and penalties. It consists of a body of rules 
enacted by the State, designed to mark out courses of 
action to the obedient, and to limit and determine he 
action of executive and judicial officers in the appli- 
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cation of its penalties to the disobedient. These laws, 
among civilized peoples, are either written commands, 
formally issued by the legislative authority with defin- 
ite penalties announced, or (2) judicial decisions by 
which these commands are interpreted, harmonized 
or supplemented. These decisions, in order to be 
laws, must be liable to enforcement by similar pains 
and penalties with those written commands on which 
they are founded. 

This pretorial or judicial legislation last-named 
is built up in general, (1) by giving legal authority and 
sanctions to prevailing customs, having their origin in 
religion, race, peculiarities and external physical con- 
ditions, or (2) from the adoption by the judicial body 
of the oral or written opinions of men, whose judg- 
ments from any cause may have come to have weight 
sufficient to justify their acceptance, or (3) from the 
adoption by the judiciary of the doctrines and provis- 
ions of celebrated foreign codes which have acquired 
authority by time, or their intrinsic excellence, or (4) 
from the adoption from time to time of maxims and 
principles from the code of morals commonly re- 
ceived in the nation, but hitherto unexpressed in posi- 
tive law. 

As all these sources of civil law alike, in a greater or 
less degree, represent the average moral opinions of 
the people governed, it is evident that law and its 
sources in the moral life of any nation mutually act 
and re-act on each other. There is a tendency on the 
part of the law to affect the moral judgment and moral 
action of the governed, and a still stronger tendency 
on the part of an existing moral code to become incor- 
porated into the body of the civil law. The two sys- 
tems always tend to approach each other. ‘[f the 
morality of the law is in any considerable degree above 
public moral opinion, its requirements will be evaded 
or executed with difficulty. If on the other hand the 
public morality is above that of the law, there will 
be a constant and in the end a successful effort to 
elevate the tone of the law or to give it additional 
severity in execution. In countries despotically gov- 
erned the movement, which tends to assimilate the 
public and private law, to public moral opinion will be 
indirect and slow. In governments where the appeal 
to public opinion is direct and frequent, the adjust- 
ment between the practical public conscience and the 
civil law is likely to be rapid and easily effected. 

In countries where (as is common) the great majority 
of the people have accepted a given religious faith, 
that faith will influence most powerfully for good or 
evil the moral code which they accept and practice. 
As all accretions to a nation’s laws, either through 
statutes or judicial agency, must be drawn ultimately 
from its code of morals, all efforts for legal reform, 
which are likely to be permanent, must begin and be 
carried forward by corresponding efforts to elevate 
the standard and practice of personal morality. It 
will be seen, however, that though there is a close re- 
lation between a nation’s moral code and its civil law, 
they are always to be discriminated from each other. 
Customs and moral precepts, however much they may 
be respected, and however widely they may be dif- 
fused, are not law until they have been incorporated 
into some statute or have been recognized as binding 
by some authoritative judicial body, so that their ob- 
servance can be enforced by physical pains and pen- 
alties. Many writers speaking of the common law or 
the Lew» non scriptau, as distinguished from statute law, 
which is designated as the Lex scripta, convey the im- 
pression that in our country and England there exists 
a body of customary or common law outside both of 
statutes and authoritative legal decisions. It is true 
that in all trades and forms of business there are mani- 
fold usages which have existed time out of mind. 
But neither these nor any particular or general pre- 
cepts of morality are law or can become law, until they 





are formally decided to be such by some authorized 
and regularly constitued judicial body. 

Still more clearly is the relation of morals to law il- 
lustrated in equity jurisprudence. Grotius says, 
“ aequitas est virtus voluntatis correctrix ejus quo lex 
propter universalitatem deficit.’’ Schlegel defines equity 
as ‘‘the law qualified by historical circumstances.” 
Mr. Charles Butler says that it “‘ arises from the in- 
ability of human foresight to establish any rule which, 
however salutary in general, is not in some particular 
cases evidently unjust and oppressive.” It is evi- 
dently impossible that any code or single statute can 
embrace all the infinite variety of human discords and 
relations, or can provide for all possible contingencies 
in the definition of any particular class of rights and 
wrongs. Hence some contrivance to meet those cases 
in which the application of existing laws would, in 
the manifold complication of human affairs, work evi- 
dent injustice, must, in every rational system of juris- 
prudence, be provided. 

It is evident that in this correctional system which 
is called equity jurisprudence, the judge must be lim- 
ited in his decisions by rules and principles drawn im- 
mediately and directly from the common moral code 
or system of the nation, lying outside of and apart 
from the strict letter of the law. When such moral 
principles have once been incorporated into decisions 
they soon, by being classified, pass into equitable rules, 
become guides of future magistrates, and within their 
proper sphere of application have the authority of law. 
Equity may be defined as the direct conversion of moral 
precepts and judgments into legal decisions by the au- 
thority of a court. These moral principles may be 
drawn from the ordinary current moral code of the 
people, or from the writings of men who have given 
special attention to conflict of duties and cases of con- 
science, such as writers on ethics, casuistry or canon 
law, or from foreign codes and commentaries thereon, 
such as from the Roman law and its expositors. Judge 
Story says: ‘From the moment when principles of 
decisions came to be acted on in chancery the Roman 
law furnished abundant material to erect a superstruc- 
ture at once solid, convenient and lofty, adapted to 
human wants and enriched by the aid of human wisdom, 
experience and learning.”” Com. on Equity Jur., § 23. 

The fact that the early English chancellors were 
clergymen, specially versed in the canon law and 
casuistry, illustrates the immediate nature of the pro- 
cess through which moral rules were by equity courts 
changed into law, with physical penalties attached. 
Spelman says that priests were made viceroys during 
the absence of kings 7 times, 12 were made justiciars, 
160 chancellors, down to the 26th year of Henry VIII. 
Down to that time, also, all Masters of the Rolls were 
taken from the clergy. From the nature of the case 
such correctional judgments must have been at first 
vague and unusystematic, but the thought of centuries 
has reduced the principles of judgment to orders and 
classes, which, though refined and complicated, are 
reasonably fixed and certain. 

Casuistry in the hands of priests, and equity in the 
hands of men like Lord Eldon, have acquired a bad 
reputation. But we suppose that treatises on practical 
ethics and chancery law can each show a body of fixed 
and definite principles. We suppose that the decis- 
ions, which have grown up in the lapse of time, are 
sufficiently definite to guide the equity judge in his 
labors, by ways nearly as clear and simple as those 
which statutes and decisions mark out for the courts 
of law. We must of course leave it to professional 
knowledge to decide whether Lord Bacon’s ideal of a 
law court, and the rules which should guide it, can be 
realized in equity courts and equity jurisprudence: 
etenim optima est lex que minimum reliquit arbitrio 
judicis ; optimus judex qui minimum sibi. 

We will now consider how these general principles 
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are illustrated in the actual growth of Roman and 
English law with the view of ascertaining if possible 
the actual relation in which Christian morality and 
doctrine stand to the English and American common 
law at the present time. 

An alien sojourning in Rome, the sovereign govern- 
ment of whose country had no treaty of alliance with 
the Roman people, ‘‘ had no rights which the Roman 
tribunals could enforce.’’ Austin, vol. 2, p. 570. This 
unsocial maxim obtained in the Roman law from the 
earliest times to a late period of the Empire. Whena 
nation was conquered by Roman arms the people were 
not made Roman citizens, nor on the other hand, were 
they stripped of all rights. Generally they were per- 
mitted to retain their ancient forms of government so 
far as was consistent with subjection to the Roman 
power. It was an admitted principle that ‘‘ the law of 
Rome itself should not be applied unless the law pecu- 
liar to the particular region shall afford no solution of 
the legal difficulty.”” Austin, vol. 2, p. 571. Hence it 
followed that in controversies between Romans and 
provincials, or between provincials belonging to differ- 
ent subject nations, there was no law or court availa- 
ble. To provide for such contingencies, which became 
more and more numerous as the Roman Imperium ex- 
tended, a new magistrate was created called the Pre- 
tor Peregrinus, in distinction from the Pretor Ur- 
banus, who presided over the administrators of justice 
to Roman citizens. This Praetor Peregrinus dispensed 
justice in cases arising between (1) Roman citizens and 
provincials, (2) between citizens of different subject 
provinces, whose residences might be in these provinces 
themselves or Rome. The duties of these magistrates 
led them to seek out similarities and analogies between 
the laws and customs of different States and establish 
general principles founded in universal justice, in or- 
der to facilitate their somewhat novel and difficult 
tasks. The decisions of these Pretors and the princi- 
ples which they set forth in their edicts gradually grew 
into a coherent system, representing a far more pure 
and elevated code of morality than did the severe, 
technical and semi-barbarous laws administered by the 
Pretor Urbanus. This system of law was called jus 
omnium gentium, or, by abreviation, jus gentiwm, in 
contradistinction from the laws of Rome proper, 
called, from their being the peculiar code of the Ro- 
man citizen (or civis), the jus civile. 

The jus gentium was ultimately administered by all 
the executive and judicial officers of the Republic and 
empire throughout the Roman world in all cases to 
which it was applicable, and it ultimately became so 
incorporated with the jus civile that the distinction 
between the two systems came to denote a difference 
in their respective sources, rather than in their dig- 
nity or authority, or the classes of persons to which they 
were applicable. The union of the jus gentium with 
the body of the old jus civile effected the absorption 
into the Roman law of the common moral doctrines 
held by the most enlightened thinkers in all the prov- 
inces of the empire. It was this infusion of Catholic 
morality, due mainly to the schools of Greek philoso- 
phy, which liberalized the Roman law, gave breadth to 
its doctrines, and made it a code for the civilized 
world. 

After the introduction of this universal element 
into the Roman law, it came by the influence of Greek 
speculation to be called jus naturale, on the ground 
that it was common to all and revealed to man by 
natural reason and conscience. By the definition of 
the institutes it is made to include the instincts and 
appetites of animals. But this extended application 
of the term ‘‘natwralis”’ is thought to have been a 
speculative notion of Ulpian derived from the Stoics, 
and it seems to have had no practical influence on the 
development and application of legal principles. From 
the time of Cicero to that of Constantine the Roman 





law was constantly and powerfully influenced by the 
Stoic and Academic philosophy, and they were the 
main moral sources of those doctrines of universal 
justice which were silently and quietly passing into 
the body of the civil law, through their incorporation 
into judicial decisions, imperial rescripts and constitu- 
tions, where they were made “compulsory by publio 
authority.” It has always seemed to me that scant 
justice has been done to the Greek elements in Roman 
law. Take away from the writings of the classical 
jurists all which they owed to Greek speculation and 
culture, and a comparatively worthless residuum would 
remain—a body of despotic, narrow, technical rules, 
incumbered by superstitious observances, deserving 
of any thing but the admiration which is justly given 
to the Corpus juris civilis. 

After the introduction of Christianity and its adop- 
tion as the state religion, its morality and doctrines 
took the place previously occupied by the speculations 
of the Porch and Academy. Claims, not altogether 
unfounded, have been made that Christianity elevated 
the moral thought of the heathen philosophers through 
the whole period from Augustus to Constantine, and 
that its principles passed by a sort of capillary attrac- 
tion from the humble Christian communities through 
the whole range of the age’s thinking. Upon this point, 
however, the evidence is inadequate. It is enough to 
say that after the time of Constantine the evidence is 
superfluous in its abundance, showing the influence of 
Christian morality upon Roman law. The brilliant little 
monograph of Troplong traces the existence and char- 
acter of this influence in detail with abundant cita- 
tions in proof of his positions. Legaré, a most com- 
petent authority, makes the following statement: 
(Origin and Influence of Roman Legislation.) 

‘“*From his (Constantine’s) accession Christianity 
became the jus gentium of _——_ or the basis of its 
jus gentium, according to the definitions of the civil- 
ians themselves.” 

This influence is seen with special clearness in the 
Theodosian code, which is founded upon the constitu- 
tions of the Christian emperors. The influence of 
Christianity is seen also in the legalization of Sunday 
observance — in the prohibition of the brutal sports of 
the Amphitheatres; of the selling of children; of in- 
fanticide; in the mitigation of the Patria Potestas, 
which made children the slaves of the father for his 
life; in the emancipation of woman; in the gradual 
softening of the state of slavery by the introduction 
of the colonat; in the provision for the poor; in the 
freeing of legal practice from the cumbrous and use- 
less formalities of the lawyer priests of the old relig- 
ion. Legaré thus speaks of the reforms of Justinian 
(Origin and Infl. of Rom. Leg., p. 515.) ‘His re- 
forms are a perpetual sacrifice of law to equity, of sci- 
ence to policy or feeling, of jus civile to jus gentium, of 
the privileges of the citizens to the rights of man, of 
the pride and prejudices of Rome to the genius of 
humanity, consecrated by the religion of Christ. 
There are those who seem to imagine that the civil 
law has existed as a science, only since Justinian pub- 
lished it in the form of a code. The very reverse is 
the fact. The civil law lost so many of its peculiari- 
ties by his unsparing reforms that it may be said more 
properly to have ceased to exist at that time; to have 
been completely transmuted into the law of nature 
and the universal equity of cultivated nations to which 
it had been for a long time gradually approximating. 
It is this extraordinary change that is brought before 
us in a sudden and striking contrast by collating the 
text of Gaius with that of Justinian—the institutes 
of the Roman law strictly so called and the institutes 
of that law purged of almost all that was Roman, that 
has since become in the hands of Domat and Pothier, 
of Voet and Vinnius, the ‘written reason’ of Chris- 
tendom.”’ 
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Since the publication of the great work of Savigny 
on the “ History of the Roman Law during the Mid- 
dle Ages,” no intelligent scholar has accepted the no- 
tion once so prevalent, that the Roman law ceased to 
be a living force from the fall of the Empire until the 
discovery of the celebrated manuscript of the Pan- 
dects at Amalfi. Receiving a Christian stamp from 
Theodosius and Justinian, it was the code of the Greek 
Empire till the downfall of Constantinople, and was 
the written law toa greater or less extent, of that vast 
range of municipalities which, with various fortunes 
and mutations, survived the barbarian invasions, and 
retained their vitality and organization until the com- 
plete formation of the state system of modern Eu- 
rope, transferred their powers and franchises to the 
Monarch, the Diet, the States General and the Parlia- 
ment. During all this period the clergy formed a con- 
stituent part of the municipal magistracy. The 
morality, which the law, as administered in the 
medieval municipalities, continually absorbed into 
itself, was that of the time. It was Christian in its 
general features, though often grievously corrupted. 

The simple traditional codes of the German tribes 
were formed under the moral guide of a rude heath- 
enism. But they were not reduced to writing until 
the introduction of Christianity. A careful examina- 
tion of these codes reveals a singular admixture of 
laws, with exhortations to moral and religious du- 
ties which do not seem to be legislation properly so 
called, but Homilies. The laws proper have relations 
to the dutiesof the clergy, monks and nuns, to relig- 
ious observances and doctrines; to diplomacy and ad- 
ministration. In the homiletic portions above referred 
to, quotations are made from Scripture, and through- 
out the codes the influence of Christian ideas is mani- 
fest to the most superficial observer. But while 
ecclesiastical enactments prescribing religious observ- 
ances and doctrines are strangely intermingled with 
civil and criminal law, there is no trace of the recog- 
nition of the Jewish or Christian Scriptures as form- 
ing in any real sense a constituent part of any one of 
the barbarian codes, apart from those passages which 
are quoted or imitated in the laws themselves and 
which are made binding by physical penalties. Even 
where the Jewish law, affecting specific crimes, is 
quoted, it would seem to be done for no defined Jegal 
purpose. In the same documents and forthe same 
crimes laws are given which prescribe processes and 
penalties entirely different from the Jewish. This, as 
well as other considerations which will occur to every 
one in any degree familiar with barbarian law, leads to 
the general couclusion that, while for the barbarian 
codes, Christianity and Judaism were alike prolific 
sources of legal ideas and principles, neither system 
was recognized to be law, proprio vigore in the sense 
of Sir Matthew Hale’s dictum, nor in the sense in 
which the Pentateuch among the Jews, or the Koran 
among the Mohammedans, were authoritative codes of 
public and private law. This will be found to be the 
case even in the Visigothic laws, in which clerical’influ- 
ence was the most predominant. 

After the development of the canon law into a sys- 
tem, and the claims of the clerical order to be governed 
by its provisions were admitted, a new element was 
introduced into the legal system of Europe. Generally 
speaking, it may be said that three systems of law 
were administered in most countries of continental 
Europe at the same time and in the same locality. The 
Romanized population in the cities were governed by 
those fragments of the Roman law, which survived all 
changes and modifications of the civil order due to the 
barbarian conquests: The barbarians themselves rec- 
ognized the authority of their traditional codes, which, 
though modified by the influence of the priesthood 
who had reduced them to writing, still retained the 
rude character which rendered them unfit for any 





society which had attained civilization. The clergy 
were responsible to the Canon law and its Episcopal 
administrators. This code may be described as the 
ecclesiastical echo of the Roman civil law. It was 
marked by the same despotic tendencies; its mode 
of trial was inquisitorial; it assumed that the 
power of legislation, administration and execution 
resided in the Pope and his representatives. ‘* What 
pleases the Prince has the force of law,’’ was a princi- 
ple common to both codes; it furnished the magazine 
of forces through which the clerical order constantly 
sought to appropriate the entire control of medieval 
society. The clergy, as the only scholars in an age of 
ignorance, united in themselves the knowledge and in- 
fluence of the clerical and legal professions. They 
were the natural expounders of the Canons, and were 
the only masters of the sources of information on all 
questions arising under the Roman civil code. They 
were the confessors and conscience-keepers of the 
barbarian kings. They wielded ah overpowering in- 
fluence in all national and local councils, and were 
generally present as assessors in all courts for the ad- 
ministration of justice. William of Malmsbury’s 
pithy statement, ‘‘ Nullus clericus nisi causidicus,”’ 
was almost universally true. In such a state of things, 
the introduction of Christian notions and ideas into 
all civil administration would have been rapid, had it 
not been hindered by the rude and semi-barbarous 
customs of the tribes who were the supreme rulers of 
Europe. 

The main source from which morality was absorbed 
into the law was the Canons. It is just to say that the 
civilizing force of the Roman jurisprudence came into 
modern Europe to a great extent through the clergy 
and the Canon law. It should be borne in mind, how- 
ever, that the Canon law, as a code, was never adopted 
as a whole, by any European nation, not even by the 
States of the Church. In all Concordats the negotia- 
tions have turned upon the extent to which the Canon 
law should be adopted in civil administration. One 
fundamental object of the Papal see in its diplomacy, 
has been to secure the introduction of a greater and 
greater amount of the provisions, doctrines and prin- 
ciples of the Canon law into the civil codes, so that 
they might be enforced by physical pains and penal- 
ties through the civil arm. 

In no country was the secular and ecclesiastical ad- 
ministration more completely confounded than in 
England. Christianized by missionaries direct from 
Rome, it was under the control of the Papacy when in 
other European countries clergy and laity were resist- 
ing the encroachments of the Roman see. As a result 
of the control held by the clergy over the civil author- 
ities, both in legislation and the administration of 
justice, they were not anxious for separate jurisdiction. 
Clerical influence in England is specially shown by the 
introduction of wills, and of written titles to landed 
property, and the use of the oath in the Anglo-Saxon 
system of practice. By reason of their extreme do- 
cility in the hands of the clergy, the Saxon kingdoms 
avoided the evil of a separate legal system for the 
church and the state. 


FORMATION OF THE FEDERAL CONSTI- 
TUTION. 
N his interesting article on the character of the 
Federal Government, which appeared in the AL- 
BANY LAW JOURNAL of the 2d ult., Mr. Baker 
quotes a remark of Washington concerning the de- 
sire of the Constitutional Convention of 1787 to pro- 
mote ‘“‘the consolidation of one Union.” 
That the Constitution was ordained and established 
by the people of the United States is set forth in the 
preamble, while the articles of confederation had pur- 
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ported to be agreed to by the delegates of the United 
States of America, and are entitled ** Articles of Con- 
federation and Perpetual Union between the States.” 

The Constitutional Convention of 1787 was not a 
very harmonious body; dissensions among the mem- 
bers becoming at one time so violent as to threaten 
its dissolution without any form of constitution being 
agreed upon. Two of the delegates from the State of 
New York (Yates and Lansing) left the Convention 
before its close, and Alexander Hamilton alone affixed 
his name to the Constitution on behalf of that State. 
He at once devoted his great abilities to urging its 
ratification. 

The form submitted to the States was adopted by 
the Convention upon a compromise being effected be- 
tween the delegates of the Eastern and those of the 
Southern States. Pinckney, one of the delegates 
from South Carolina, is reported as saying that his 
constituents were prejudiced against the Eastern 
States, and ‘that ‘“‘he had himself prejudices against 
the Eastern States before he came here, but would 
acknowledge that he found them as liberal and can- 
did as any men whatever.’’ 5 Elliot’s Debates, p. 
489. 

The provision that slaves should be counted in al- 
lowing representation in addition to the provisions 
protecting the slave trade for alimited period and the 
provision for delivery of fugitive slaves, secured the 
consent of the Southern delegates to the Union. 
‘* Without this indulgence ”’ (the counting of siaves in 
allowing representation), Hamilton is reported as say- 
ing in the New York Convention, “no union could 
possibly have been formed.’’ Hamilton’s Works, ed- 
ited by John C. Hamilton, ed. of 1850, vol. 11, p. 
434. 

In framing the Constitution the use of the words 
“slave”? and “slavery’’ was studiously avoided, at 
the expense of some circumlocution and almost at the 
risk of ambiguity. Const., art. 1, § 2, sub-div. 3; §9, 
sub-div. 1. Neither word occurs prior to the thirteenth 
amendment, by which amendment slavery was abol- 
ished. 

From the draft of a constitution prepared by Ham- 
ilton it is clear that he would have favored a more 
consolidated form of government than that which was 
adopted. (See the draft in Hamilton’s Works, edition 
cited above, vol. II, p. 395. But State feeling was too 
strong to allow the adoption of a Constitution which 
would have reduced the States to little more than 
governmental departments with governors appointed 
by the United States. The Legal Tender cases may 
perhaps cause regret that the provision of Hamilton's 
draft limiting the number of justices of the United 
States Supreme Court was not adopted. 

Jefferson, who was not a member of the Constitu- 
tional Convention, was opposed to the Constitution 
for the reason that, as he conceived, it was not suffi- 
ciently republican, and he was only reconciled to it by 
the first amendments. Letter of Jefferson to Presi- 
dent Washington, Randall’s Life of Jefferson, vol. 11, 
pp. 79, 80. 

The Constitution, previous to the thirteenth amend- 
ment, appears to exhibit the traces of conflict between 
the statesmen of the Hamilton and those of the Jeffer- 
son school. While ordained by the People of theUnited 
States, it meddles in few particulars with the internal 
concerns of the State, and while article VI asserts the 
supremacy of the Constitution, the tenth amendment 
guards against a liberal construction of the powers of 
the general Government. 

The interpretation of the instrument remained to be 
made, and it is an interesting circumstance that this 
duty fell pre-eminently upon one who, as a statesman, 
was of the Hamilton school, Chief Justice Marshall. 
Jefferson complained that the Constitution, without 
the early amendments, ‘‘wanted a bill of rights.’’ (Let- 





ter referred to above.) The Chief Justice, in Fletcher v. 
Peck, 6 Cranch, 87, observes: ‘‘ Whatever respect may 
have been felt for the State sovereignties, it is not 
to be disguised that the framers of the Constitution 
viewed with some apprehension the violent acts which 
might grow out of the feelings of the moment, and 
that the people of the United States, in adopting that 
instrument, have manifested a determination to shield 
themselves and their property from the effects of those 
sudden and strong passions to which men are exposed. 
The restrictions on the legislative power of the States 
are obviously founded in this sentiment, and the Con- 
stitution of the United States contains what may be 
deemed a bill of rights for the people of each State.” 
Such expressions could hardly have been employed by 
Mr. Jefferson or by any statesman of his school. 

A certain difference may perhaps be thought to be 
perceptible between the tone of the three last amend- 
ments and that of the previous portions of the Consti- 
tution. The last amendments appear somewhat more 
than the previous portions like the enactments of a 
supreme central authority. It may not be thought 
too bold to surmise that an acute critic, unacquainted 
with the history of the United States, might, on read- 
ing the whole instrument, conjecture from the tone or 
form of expression of the thirteenth amendment, that 
since the adoption of the previous amendments some 
great event had occurred in the history of the Union. 


Cc. W. 8. 
—_———_¢—____— 
MANDAMUS NOT REMEDY FOR ABUSE OF 
JUDICIAL POWER BY CITY OFFICERS. 


NEW YORK COURT OF APPEALS, SEPTEMBER 19, 1879. 
PEOPLE EX REL. FRANCIS Vv. COMMON COUNCIL OF 
Troy. 


The charter of the city of Troy requires the common coun- 
cil to “ designate not to exceed four newspapers having 
the largest circulation in the city in which the city ad- 
vertising shall be done.” Held, that the power to deter- 
mine the question of circulation is vested in the com- 
mon council, and mandamus will not lie to compel that 
body to designate a particular paper even though it may 
be clear that such paper has the largest circulation. 

Held, also, that even if the common council violated its 
duty and designated four newspapers not having the 
largest circulation, the appointment of such papers 
could not be vacated in a proceeding to which they were 
not parties. 

In any case the most that could be done would be to require 
the common council to designate the four papers actu- 
ally having the largest circulation, and that would not 
be done after the time for which the designation was 
made had expired. 


Aa from an order of the General and Special 
Terms of the Supreme Court granting the applica- 
tion of the relator for a mandamus to compel the com- 
mon council to designate the Troy Times as one of the 
official journals of the city in accordance with the re- 
quirement of the charter which provides for the desig- 
nation of only papers having the largest circulation. 
The facts appear in the opinion. 


RAPALLO, J. By section three of title two of the 
charter of the city of Troy the common council is re- 
quired to “designate not to exceed four newspapers 
having the largest circulation in the city in which the 
city advertising shall be done only on the order of the 
common council.’”’” No mode of ascertaining which 
papers having the largest circulation is pointed out by 
the statutes, and consequently the question is left 
open as one of fact to be determined by the common 
council. 

The body ata regular meeting held on the 12th of 
March, 1878, designated as official newspapers for the 
then ensuing year four newspapers published in the 
city, viz.: The Troy Daily Press, the Troy Morning 
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Whig, the Trojan-Observer, and the Troy Evening 
Standard. The proceedings of the meeting at which 
their designation was made are set forth in the mov- 
ing papers, on this application, but they do not dis- 
close what evidence the common council then had be- 
fore it of the extent of the circulation of the various 
newspapers, except that after the designation of pa- 
pers had been made an affidavit of one of the relators 
was presented, stating that he was one of the proprie- 
tors of the Troy Daily Times, which paper had the 
largest circulation of any newspaper published in said 
city; that deponent believed it had the largest circu- 
lation of any newspaper published in said city, but 
was positive it was one of the four newspapers pub- 
lished in said city having the largest circulation in said 
city. With this affidavit a written communication 
from the relators was presented to the common coun- 
cil, calling attention to the before cited provision of 
the charter, and asking as matter of right that the 
Troy Daily Times be designated as one of the official 
papers of the city. A motion to reconsider the desig- 
uation was made after the presentation of these papers, 
but failed, and the relators thereupon applied to the 
Supreme Court for a peremptory mandamus requiring 
the common council to designate theirs as one of the 
official newspapers. Their application was based upon 
the minutes of the proceedings before set forth and upon 
the minutes of the proceedings of the common coun- 
cil of the preceding year, which showed that at a meet- 
ing held on the 5th of April, 1877, a report of a com- 
mittee on printing was received, setting forth the cir- 
culation in January, February and March, 1877, of va- 
rious papers in the city of Troy. As this report related 
to the year 1877, it cannot be regarded as controlling 
the action of the common council of 1878. The appli- 
cation was further supported by an affidavit of the 
proprietor of the Trojan-Observer, that he did not 
know what the circulation of that paper was for the 
two months prior to March 13, 1878; that it was issued 
once a week; that he did not know that its circula- 
tion was to exceed 2,000 copies. An affidavit of the 
manager of the Evening Standard, a daily paper, that 
its circulation was between 2,100 and 2,500 copies per 
day on and before March 12, 1878. An affidavit of a 
clerk of the proprietor of the Troy Morning Whig that 
the average circulation of that paper for the three 
months prior to the 12th of March, 1878, did not ex- 
ceed 2,000 copies. An affidavit of the proprietor of the 
Troy Daily Press that its average daily circulation 
during the three months next preceding March 13, 1878, 
was at least more than 1,800 copies, and an affidavit of 
one of the relators that their paper, the Troy Duily 
Times, had, on the 12th of March, 1878, and for more 
than three months previous thereto, an average daily 
circulation in said city of upward of 3,000, and that 
its total daily circulation exceeded 6,000, and that as 
he was informed and believed, the four newspapers 
designated by the common council were not the four 
having the largest circulation in said city. An affida- 
vit of the clerk of the common council that at the 
meeting at which the designation was made no evi- 
dence was before the common council as to the circu- 
lation in said city of any of the newspapers published 
and circulated therein, except the before-mentioned 
affidavit presented on behalf of the Troy Daily Times, 
and that the common council refused to refer it to the 
city attorney to ascertain which were the four papers 
having the largest circulation, and no committee was 
appointed to ascertain that fact. An affidavit of one 
of the proprietors of a weekly newspaper, called the 
Troy Northern Budget, was also read, stating that on 
and prior to the 12th of March, 1878, it had an average 
circulation in said city at each issue of 6,000 and up- 
ward, and was one of the four newspapers published 
in said city having the largest circulation therein, and 
that, as he believed, the four newspapers designated 





were not the four having the largest circulation in 
said city. In opposition to the application affidavits 
were read as follows: An affidavit of the president 
of the common council setting forth the politi- 
cal character of the newspapers published in the 
city. That the Troy Northern Budget was published 
only on Sunday, and that the papers designated on the 
2th of March, 1878, had accepted the appointment 
and published the city advertising ever since. A fur- 
ther affidavit of R. A. Parmenter was read descriptive 
of the various newspapers published in the city, from 
which it appears that the Troy Daily Times was an 
afternoon paper issued in two editions, at 2:30 o'clock 
and 4:30 o’clock each week day, and the Troy Northern 
Budget was issued every Sunday morning; that the 
four papers designated by the common council on the 
12th of March, 1878, each claimed to be an official pa- 
per, and the city advertising had since that time been 
published in these papers. 

On this evidence the court of Special Term awarded 
a peremptory mandamus commanding the common 
council at its next regular meeting to designate the 
Troy Daily Times as one of the official papers of the 
city of Troy. Under the charter it was the duty of 
the ,common council to designate not to exceed four 
newspapers. It was, therefore, discretionary with it 
whether to designate more than one. The Troy Daily 
Times claims the legal right to be designated, alleging 
that it was the duty of the common council to desig- 
nate the paper or papers having the largest circulation 
in the city, and that it answers that description, its 
daily circulation'in the city being upward of 3,000, while 
that of neither of the papers designated reaches that 
figure, that of the Evening Standard being placed in 
the affidavits at 2,100 to 2,500, the Morning Whig at 
2,000, the Daily Press at 1,800 and upward, and as to the 
Observer, a Sunday paper, its proprietor stating he 
could not state what its circulation in the city was, 
and did not know that it exceeded 2,000. The Northern 
Budget, another Sunday paper not designated, claimed 
a circulation at each issue of 6,000. In answer to this 
evidence it appeared that the Troy Daily Times issued 
two afternoon editions, and as it was not claimed 
that it circulated 3,000 copies of each edition, the pre- 
sumption is that the 3,000 copies claimed to be cir- 
culated in the city were the aggregate of the two edi- 
tions. 

Assuming, however, that the evidence is sufficient to 
establish that the Troy Daily Times had the largest 
circulation in the city, and that the common council 
erred or violated its duty in not designating it as one 
of the official papers, the case presents questions of 
importance and of no small difficulty. The first is 
whether the legislative direction to the common coun- 
cil to designate the papers having the largest circula- 
tion vests in those papers a legal right to be employed 
which can be enforced by mandamus at their instance, 
or whether it is a provision intended for the benefit, 
not of the newspapers, but of the public, to secure the 
most extensive and efficient advertising, and for a 
willful violation of which duty the common council 
are answerable to the public by indictment or other- 
wise, and not to the newspapers. For an injury in- 
flicted, upon an individual by neglect or violation of a 
public duty, the officer may be responsible both to the 
public and to the individual injured, and in case of 
the neglect of a duty enjoined by law for the protec- 
tion of persons or property of individuals its perform- 
ance may in general be compelled by mandamus at the 
instance of any person interested. But there is great 
room for doubt whether a statutory provision, direct- 
ing a municipal corporation to employ a designated 
class of labor in order that the service may be well 
performed, vests in the persons answering the designa- 
tion a legal right to be employed and gives them a 
standing in court to compel the municipal body to em- 
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ploy them. But passing that, the further question re- 
mains whether, when the duty of selecting the person 
to be employed is enjoined by law upon the public 
body, and the question whether they possess the neces- 
sary qualifications is one of fact to be determined by 
it, no particular mode of determining the fact being 
provided by law, and the public body has exercised 
this power and made the selection, its action can be 
reviewed by mandamus, and it can be compelled by 
that proceeding to appoint particular persons on their 
allegation that in fact they and not the persons actu- 
ally selected possess the prescribed qualifications. 

The office of the writ of mandamus is in general to 
compel the performance of mere ministerial acts pre- 
scribed by law. It may also be addressed to subor- 
dinate judicial tribunals to compel them to exercise 
their functions, but never to require them to decide 
ina particular manner. It is not like a writ of error 
or appeal, a remedy for erroneous decisions. Judges 
of Oneida Common Pleas v. People, 18 Wend, 92 to 99, 
and cases cited. This principle applies to every case 
where the duty, performance of which is sought to be 
compelled, is in its nature judicial, or involves the ex- 
ercise of judicial power or discretion, irrespective of 
the general character of the officer or body to which 
the writ is addressed. A subordinate body can be di- 
rected to act, but not how to act, in a matter as to 
which it has the right to exercise its judgment. The 
character of the duty, and not of the body or officer, 
determines how far performance of the duty may be 
imposed by mandamus. When a subordinate body is 
vested with power to determine a question of fact the 
duty is judicial, and though it can be compelled by 
mandamus to determine the fact, it cannot be directed 
to decide in a particular way, however clearly it may 
be made to appear what the decision ought to be. This 
principle was applied to an answer in Howland vy. El- 
dredge, 43 N. Y. 457, 461, and is there recognized as an 
established and universal rule. 

The duty of selecting the newspapers having. the 
largest circulation in the city being imposed upon the 
common council, the power to determine as 4 matter 
of fact which papers have the largest circulation is 
necessarily vested in that body. The most that can be 
done by mandamus is to compel the common council 
to determine the question and designate the papers 
with reference to statutory requirement, but I appre- 
hend that it was not the province of the court to de- 
termine the question of fact in the first instance and 
direct what particular paper or papers should be de- 
signated. This view was taken by the General Term 
in the First Department of the case of The People v. 
Brennan, 39 Barb. 651. The mayor and comptroller of 
the city of New York were empowered by law to 
designate four papers having the largest daily circula- 
tion. The mayor and comptroller differed as to the 
papers to be designated, the comptroller insisting that 
the papers should be those having the largest daily 
circulation within the city, and the mayor contending 
that the largest circulation generally was intended. On 
proof showing which papers had the largest general 
daily circulation, a peremptory mandamus was, on the 
relation of the mayor, granted at Special Term, re- 
quiring the comptroller to unite with the relator in 
designating four papers named in the writ. The Gen- 
eral Term agreed in this construction put upon the 
statute by the mayor, but said that, as the determina- 
tion which four papers had the largest daily circula- 
tion involved an adjudication upon the question of 
fact, they did not see upon what principle a mandamus 
could issue, commanding the comptroller to unite in 
the designation of certain papers named in the writ. 
That the court could by mandamus compel the mayor 
or comptroller to meet and act in the matter, but not 
to act in a particular manner. The order was accord- 
ingly modified so as to direct the issuing of a mandamus 





requiring the comptroller to unite with the mayor in 
designating the four papers having the largest daily 
circulation generally. In the present case the evidence 
seems to have been quite satisfactory to the court that 
the relator’s paper should be one of those designated, 
but if it was within the power of the court in this case 
to order the common council how to decide, or to 
designate any particular paper, it would be equally in 
the power to do so in cases involving nicely balanced 
and difficult questions, and the duty of designating offi- 
cial papers for every city in the State could be trans- 
ferred from the officers charged by law with that duty 
to the courts of justice. 

If the common council have willfully violated or dis- 
regarded a duty enjoined upon them by law, they 
should be responsible in some form. But aside from 
the legal questions which have been considered, there 
are serious practical difficulties in the way of applying 
the particular remedies given by the order appealed 
from. The four papers designated have acted under 
their appointment. They are not parties to this pro- 
ceeding, and their appointment would not be vacated 
by any judgment rendered herein. There would in 
that case be five official papers, when the law author- 
izes only four. It would be difficult to say that the 
claims of the papers appointed by the common council 
for services rendered could be successfully resisted by 
the city on the ground of any invalidity in their ap- 
pointment. The effect of the mandamus would be to 
compel the appointment of a fifth paper without dis- 
turbing that of the other four. A very clear case 
should be made out to induce the court to subject the 
city to the additional expense, and we do not find the 
right of the relators to a mandamus so plain as to jus- 
tify this course. We think that the view of the Gen- 
eral Term in the First Department is the correct one, 
and that the most that should be done in such a case 
by mandamus would be on a proper application and 
satisfactory proof that the statutory direction had 
been disregarded, to command the common council to 
meet and designate not exceeding four papers having 
the largest circulation in the cityof Troy. But a man- 
damus in that form would not be appropriate now, as 
the year has elapsed for which the designation should 
have been made. 

The order of the General and Special Terms should 
be reversed and the application denied, without costs. 

All concur, except Andrews, J., absent. 

———__—__— 


ICE ALREADY FORMED PERSONAL 
PROPERTY. 


SUPREME COURT OF MICHIGAN, JULY, 1879. 


Hiaerns v. KUSTERER. 

C., who was the owner of land covered by a pond, sold to 
H. the ice already formed inthe pond. Held, a sale of 
personalty, not of realty. 

CTION to recover the value of a quantity of ice. 
The facts appear in the opinion. 


CAMPBELL, C. J. Higgins recovered below a judg- 
ment against Kusterer for the value of a quantity of 
ice. Kusterer claims that title never passed to Hig- 
gins, and that the property was lawfully acquired by 
himself from one Loder, who cut it on a pond belong- 
ing to one Coats and sold it to defendant. 

The facts are briefly these: The ice in question was 
formed upon water which had spread over a spot of 
low ground partly belonging to Hendrick Coats, form- 
ing a basin, the land being dry in summer, and in the 
rest of the year overflowed from a small brook leading 
into it. After the ice formed, and in February, 1878, 
Coats, by a parol bargain, sold all the ice in his part of 
the basin to Higgins, for fifty cents. The parties at 
the time stood near by, in view of the ice, and the 
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quantity sold was pointed out, and the money paid. 
The ice was then all uncut. 

About two weeks thereafter John Loder, knowing 
that Higgins had purchased and claimed the ice, and 
having been warned thereof by Coats, offered Coats 
five dollars for the ice, which Coats accepted, and Loder 
cut it and sold it to Kusterer, who had made a pre- 
vious verbal contract with Loder for it. Higgins was 
present when the ice was loaded on Kusterer’s sleigh, 
and forbade the loading and removal, on the ground 
that he had purchased it from Coats. Kusterer re- 
ferred the matter to Coats, who said he had sold it to 
Loder. 

The only question presented is whether Higgins was 
owner of the ice. 

The case was argued very ably and very fully, and the 
whole subject of the nature of ice as property was dis- 
cussed in all its bearings. We do not, however, pro- 
pose to consider any question not arising in the case. 

The record is free from any complications which 
might arise under the circumstances. There are no 
conflicting purchasers in good faith without notice. 
Loder and Kusterer had full notice of the claims of 
Higgins before they expended any money. The sale to 
Higgins was not a sale of such ice as might from time 
to time be formed on the pond, but of ice which was 
there already, and which if not cut would disappear 
with the coming of mild weather and have no further 
existence. It was not like crops or fruit connected 
with the soil by roots or trees, through which they 
gained nourishment before maturity. It was only the 
product of running water, a portion of which became 
fixed by freezing, and if not removed in that condition 
would lose its identity by melting. In its frozen con- 
ditéon it drew nothing from the Jand, and got no more 
support from it than a log floating on the water would 
have had. 

Its only value consists in its disposable quality as 
capable of removal from the water while solid, and of 
storage where it might be kept in its solid state, which 
could not be preserved without such removal. If left 
where it was found it would disappear entirely. 

While we think there can be no doubt that the orig- 
inal title to ice must be in the possessor of the water 
where it is formed, and while it would pass with that 
possession, yet it seems absurd to hold that a produc- 
tion which can have no use or value except as it is 
taken away from the water, and which may at any 
time be removed from the freehold by the moving of 
the water, or lose existence entirely by melting, should 
be classed as realty instead of personalty, when the 
owner of the freehold chooses to sell it by itself. When 
once severed no skill can join it again to the realty. It 
has no more organic connection with the estate than 
any thing else that floats upon the water. Any break- 
age may sweep it down the stream and thus cut off the 
property of the freeholder. It has less prominence 
than any crop that is raised upon the land, and its de- 
tention in any particular spot is liable to be broken by 
many accidents. It must be gathered while fixed in 
place, or not at all, and can only be kept in existence 
by cold weather. In the present case the peculiar sit- 
uation of the pond rendered it likely that the ice could 
not float away until nearly destroyed, but it could not 
be preserved from the other risks and incidents of its 
precarious existence. Any storm or shock might ina 
moment convert it into floating masses which no in- 
genuity of black-letter metaphysics could annex to the 
freehold. 

It does not seem to us that it would be profitable to 
attempt to determine such a case as the present by ap- 
plying the inconsistent and sometimes almost whimsi- 
cal rules that have been devised concerning the legal 
character of crops and emblements. Ice has not been 
much dealt with as property until very modern times, 
and no settled body of legal rules has been agreed upon 





concerning it. So far as the principles of the common 
law go, they usually, if not universally, treated noth- 
ing movable as realty unless either permanently or 
organically connected with the land. The tendency of 
modern authority, especially in regard to modern fix- 
tures, has been to treat such property according to its 
purposes and uses, as far as possible. 

The ephemeral character of ice renders it incapable 
of any permanent or beneficial use as part of the soil, 
and it is only valuable when removed from its original 
place. Its connection, if its position in the water can 
be called a connection, is neither organic nor lasting. 
Its removal or disappearance can take nothing from 
the land. It can only be used and sold as personalty, 
and its only use tends to its immediate destruction. 
We think that it should be dealt with in law according 
to its uses in fact, and that any sale of ice ready 
formed, as a distinct commodity, should be held a sale 
of personalty, whether in the water or out of the wa- 
ter. 

We shall not attempt to discuss cases where the bar- 
gain includes future uses of land and water, and inter- 
ests in ice not yet frozen. Whether such dealings are 
to be regarded as leases or licenses, or executory sales, 
may be properly discussed when they occur. We think 
the sale in the present case was rightly held to be a 
sale of personalty. The judgment must be affirmed, 
with costs. 

The other justices concurred. 
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EASEMENT TO MAINTAIN SIGNBOARD. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JUNE 24, 1879. 

Moopy v. STEGGLES. 

Aand B were respectively owners of two houses which ad- 
joined each other, A using his house as a public house. 
Both the houses were formerly in the possession of P. 
When A’s house was conveyed to P it was not used asa 
public house, and there was no evidence to show when 
it was first used for that purpose. After the death of 
P his devisees conveyed the house now in A’s possession 
to his predecessors in title, the house now in B’s pos- 
session having been previously conveyed to his prede- 
cessore in title. For more than forty years a signboard 
with the name of A’s public house on it had been fixed 
to the wall of B’s house. B having taken down the 
signboard, held, that, it having been there for so many 
years, it must be presumed that it was placed there by 
virtue of some easement granted to A’s predecessors in 
title, there being no evidence to the contrary, and an 
injunction was granted restraining Bfrom movingit. It 
is not necessary that there should be a physical connec- 
tion between the dominant tenement and the ease- 
ment. 

: was an action for an injunction to restrain the 

defendants from removing a signboard which was 
fixed to their house. 

The plaintiffs were the owner and occupier of a pub- 
lic house in Newmarket, called the Grosvenor Arms, 
which is situated in a narrow street or yard called 
Grosvenor yard, running out of the High street. The 
defendants were the owners of a house which is 
situated at the corner of the High street and Gros- 
venor yard, and immediately adjoining the public 
house. 

The defendants’ house projected in front of the 
public house, so that it could not be seen from the 
High street. 

In 1819 the plaintiffs’ house was purchased by a Mr. 
Parkinson, who was then owner of the defendants’ 
house. At that time the plaintiffs’ house was not used 
as an inn, and there was no evidence to show when it 
was first used for that purpose. 

In 1833 the devisees of Parkinson, who was then 
dead, conveyed the plaintiffs’ house to the plaintiffs’ 
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predecessor in title. Some time previously the de- 
fendants’ house had been conveyed to a predecessor in 
title of the defendants. 

It was proved that for more than forty years a sign- 
poard had been fixed to the defendants’ house at the 
entrance of Grosvenor yard, bearing the name of the 
public house. 

At the time of the Newmarket Spring Meeting this 
year the defendants took down the signboard and 
placed it on the plaintiffs’ premises. It was put up 
again temporarily, and this action was brought to try 
the plaintiffs’ right to have it fixed to the defendants’ 
house. 

North, Q. C., and Stirling, for plaintiffs, referred to 
Wood v. Hewett, 8 Q. B. 913; Lancaster v. Eve, 5 C. B. 
(N. 8.) 717; Hoare v. The Metropolitan Board of Werks, 
29 L. T. Rep. (N. 8.) 804; L. Rep., 9 Q. B. 296. 


Cookson, Q. C., and Maidlow, for defendants, re- 
ferred to Ackroyd v. Smith, 10 C. B. 164; Keppell v. 
Bailey, 2 M. & K.517; Dill v. Tupper, 9 Jur. (N. 8.) 
725; Thomas v. Hayward, 20 L. T. Rep. (N. 8S.) 814; L. 
Rep., 4 Ex. 311; Angus v. Dalton, 38 L. T. Rep. (N. 8.) 
510; L. Rep., 3 Q. B. Div. 85; Whieldon v. Burrows, 
W._N. 1879, p. 123. 


Fry, J. The plaintiffs sue in this case in respect of a 
signboard which for many years has been hanging 
against the defendants’ house. It appears that the de- 
fendants are the owners and occupiers of a house in 
the High street, Newmarket, and behind that house 
and at the side of it there runs a yard or narrow street 
which is called Grosvenor yard, and up that yard the 
plaintiffs have a house, which fora good many years 
past has been, and still is, used asa public house. It 
is in evidence before me that for a period of from forty 
to fifty years at least asignboard has been hung against 
the side of the defendants’ house, and at the entrance 
to Grosvenor yard, thereby inviting passengers going 
along the High street of the town to the plaintiffs’ 
house. That signboard having existed there for that 
length of time, and not having been shown to have 
been erected by the license or permission of the de- 
fendants or of their predecessors in title, and being 
evidently convenient, and in one sense necessary, for 
the enjoyment of the plaintiffs’ premises, I think it is 
a case in which I am bound, if I legally so can do, to 
presume a legal origin and continuance to that fact. 
Where there has been a long enjoyment of property 
in a particular manner, it is the habit, and in my 
view the duty of the court, as far as it lawfully can, to 
clothe fact with right. Looking at all the facts of this 
case, I feel myself both justified and bound to come to 
the conclusion that the chattel, the signboard, has 
been placed by the plaintiffs’ predecessors in title on 
the defendants’ house, not with the view of allowing 
that chattel to become part of the property of the de- 
fendants’ predecessors in title, but by virtue of such 
easement granted by those predecessors in title to the 
plaintiffs’ predecessors in title. In coming to that 
conclusion I feel myself entirely justified to act upon 
the three cases which have been cited to me on behalf 
of the plaintiffs, viz., Wood v. Hewitt, Lancaster v. 
Eve, and Hoare v. The Metropolitan Board of Works. 
It is said, however, that in this case there are circum- 
stances which prevent the application of the principle 
there laid down. The first objection is placed upon 
the early common ownership of the tenements. Now, 
the history of that, so far as it appears before me, is 
this: In January, 1819, the house, now the plaintiffs’, 
was purchased by Mr. Parkinson, who at that time was 
the owner of the defendants’ house, and therefore on 
and after the 7th January, 1819, the two tenements be- 
came the property of Mr. Parkinson. At that time, 
however, the plaintiffs’ house was not occupied as an 
inn, but apparently as a private house. The next date 
of which we have any knowledge at all is 1833. It ap- 








pears that at that time Parkinson was dead. Parkinson’s 
devisees conveyed the plaintiffs’ house to Mr. Moody, 
the predecessor in title of the present plaintiffs, and it 
appears that before that date—how long before I do 
not know — the defendants’ house had been {conveyed 
by Parkinson, or Parkinson’s devisees, either to George 
Bloom or to a predecessor in title of George Bloom. It 
is suggested that on these facts I ought to infer that 
the signboard was erected whilst the two tenements 
were the common property of Parkinson or his devi- 
sees. It appears to me I cannot come to any such con- 
clusion, because there is no evidence whatever to show 
me whether the plaintiffs’ house was converted into an 
inn before or after the defendants’ house was conveyed 
away by Parkinson. It is quite consistent with the 
facts before me that the defendants’ house may have 
been alienated by Parkinson years and years before 
the plaintiffs’ premises were converted into an inn, 
and years before any signboard was fixed. That argu- 
ment, in my judgment, fails. What would have been 
the result if the defendants had proved the erection of 
this signboard during the common ownership it is un- 
necessary for me to say. The next argument which 
has been introduced on the part of the defendant is 
this: It is said that the easement in question relates 
not to the tenement, but to the business of the occu- 
pant of the tenement, and therefore I ought not to tie 
the easement to the house. It appears to me that that 
argument is of too refined a nature to prevail, and for 
this reason, the house can only be used by an occu- 
pant, and that occupant only uses the house for the 
purpose in life which he pursued; therefore in some 
manner (sometimes more direct and sometimes more 
indirect) an easement is more or less connected with 
the manner in which the occupant of the house uses it. 
To take an illustration from the cases which have been 
cited before me. The easement which was upheld in 
Wood v. Hewitt was an easement to have a hatch in 
another man’s soil. That hatch was only useful to the 
tenement occupied by the plaintiff so long as he occu- 
pied it as amiller. Therefore in that sense the ease- 
ment was connected with the business of the occupant. 
So in Lancaster v. Eve the easement was one to havea 
pile fixed in the water-way of the Thames, which was 
useful so long only as the occupant of the plaintiffs’ 
premises used it for the purposes of a wharf. Similarly 
in Hoare v. The Metropolitan Board of Works, which 
is still more like the present case; the easement wasto 
have a signboard supported by a pole fixed into the 
common, an easement which is useful only so long as 
the occupant used the house for some purpose which 
rendered an invitation to the public desirable. I 
think, therefore, that argument fails. Two other ar- 
guments have been addressed to me. He says that, 
although you may have the easement for the support 
of asignboard from the soil direct, you cannot have 
such an easement for the support of a sign- 
board from a wall, which is fixed into the soil. 
That argument appears to me to be untenable, because, 
for all purposes of support the wall must be taken to 
be part of the soil. It is part of thefreehold. I know 
no reason why a wall should not support a signboard 
as well as a signboard be supported by a direct connec- 
tion with the soil. Lastly, he says there must bea 
physical connection between the dominant tenement 
and the easement. Now,I am not aware that such 
law has ever been laid down. The cases which I have 
been referred to are inconsistent with the theory. 
There was no physical connection between the hatch 
which was the subject of discussion in Woods v. Hew- 
ett. The easement there was to have that chattel, 
although that chattel was disconnected physically 
with the soil; and the same observation applies to the 
case of Hoare v. The Metropolitan Board of Works, 
and also with more or less distinctness to Lancaster v. 
Eve. And I may observe that for a very long period 
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the court has in certain cases substituted what I may 
call a metaphysical for a physical connection with the 
soil. The old cases, which have gone to show that 
chattels capable physically of disconnection with the 
tenement are nevertheless part of the freebold, illus- 
trate that principle. Everybody knows that a key, 
although in its nature a chattel, belongs to the house, 
and passes with the freehold; and that the millstone, 
which is capable of being detached from the mill, is 
nevertheless part of the fee simple of the mill, and 
passes with it. These cases show that physical con- 
nection is not always necessary, even to constitute a 
particular thing an integral part of a fee simple. One 
other argument remains to be considered, which is 
this: it is said that the signboard creaks, and it is said 
that the plaintiffs have no right to cause the annoyance 
which is produced by the creaking of the signboard. 
Now, it appears to me from the evidence, that the 
signboard, if I may use such an expression, creaks 
from its own nature. It is not easy, and probably not 
possible, to expose a wide surface of metal such as this 
signboard appears to be to the action of the wind down 
this passage without causing some creaking, and it ap- 
pears to have always creaked more or less. But the 
evidence goes to show that in the spring of last year it 
creaked rather more than usual, and then an inter- 
view took place between Mr. Vaughan, who was spec- 
ially affected by it, and the plaintiff, Miss Moody, in 
which sbe seems to have offered him the use of the 
ladder, and to have invited him to grease it himself, 
which invitation he refused. The whole thing with re- 
gard to the creaking is of atrumpery description. It 
does not appear to me that there has been any creaking 
in excess of what is naturally incidental to asignboard, 
and certainly in the later exercise of the right the 
plaintiff has studiously desired to minimise the incon- 
venience to the defendant, because it has been erected 
with India rubber washers, which undoubtedly have 
diminished the noise to the greatest possible extent. 
Therefore, that defense appears to me to be insignifi- 
cant and idle. The result is that in my judgment the 
plaintiffs are entitled to the injunction which they 
seek, and which will be to restrain the defendants and 
their respective servants and agents from pulling down 
and removing the said signboard from the said dwell- 
ing-house, and from preventing the plaintiffs, or either 
of them, from affixing the signboard to the dwelling- 
house, 
——__ 


NEW YORK COURT OF APPEALS ABSTRACT. 

EVIDENCE—PAROL CONTRACT CONTEMPORANEOUS 
WITH WRKITTFN ONE MAY BE SHOWN. — The rule re- 
quiring the rejection of parol evidence offered to vary 
a written contract does not apply where the original 
contract was verbal and entire and a part only reduced 
to writing. Potter v. Hopkins, 25 Wend. 417; Batter- 
man v. Pierce, 3 Hill, 171; Grierson v. Mason, 60 N. Y. 
394. Nor has it any application to collateral undertak- 
ings. Lindley v. Lacey, 17 C.B. (N.S.) 578. Then facts are 
always open to inquiry and may be proved by parol. 
Filkins v. Whyland, 24 N. Y. 344; Jeffrey v. Walton, 
1 Stark. 213; Morgan v. Griffith, L. R., 6 Ex. 70; Ers- 
kinev. Adeane, L. R., 8 Ch. App. 756; Johnson v. Op- 
penheim, 55 N. Y. 280; Unger v. Jacobs, 7 Hun, 220; 
Bookstaver v. Glenny, 3 T. & C. 248; Angell v. Duke, 
L. R., 10 Q. B. 174; Mann v. Nunn, 43 L. J. Rep., C. 
P. 241. Accordingly in an action upon a written con- 
tract between the parties for the manufacture of ma- 
chines by plaintiff, held, that a separate parol agree- 
ment on the part of plaintiff guaranteeing that the 
machines sheuld be so made that they would do the 
defendant’s work satisfactorily, could be set up and 
proved op the part of the defendant, it in no way con- 
flicting with the written agreement. Judgment af- 





firmed. Chapin et al., appellants, v. Dobson. Opinion 
by Danforth, J. 
[Decided Sept. 16, 1879.] 


INSURANCE—MARINE POLICY — DEVIATION IN Voy- 
AGE—WHAT DOES NOT CONSTITUTE— DELAY IN PORT. 
A marine insurance policy specified that the insurance 
was to cover one-sixth of all goods consigned to plain- 
tiffs upon vessels from Santos, in Brazil, ‘* New York, 
Baltimore, or Boston, direct or via Hampton Roads 
for orders.’’ The rate of insurance was “one (net 
throughout the year) per cent, with additions and de- 
ductions to conform to the rates of the company when 
the character of the risk and vessel and time of sail- 
ing are known.”’ Of the quoted words those in italics 
were written, the others printed. It was also provided 
that ‘‘ Risks applicable hereto to be reported to this 
company for indorsement on the policy as soon as 
known to the assured.” There was shipped by the 
agent of the insured coffee from Santos by the bark 
Eliza on a voyage chartered to be from Santos ‘ to New 
York, Philadelphia or Baltimore, via Hampton Roads 
for orders.”’ The insured, when he had received ad- 
vice of the shipment, and the charter-party reported 
through a broker the risk to the underwriter as fol- 
lows: ‘‘Enter on open policy of B. G. Arnold & Co., 
$18,279 gold on 1-6 of goods as per policy valued at 
$109,675, on board Br. Eliza, from Santos to New 
York.” The indorsement was made as follows: 
“Aug. 1, 1872. Bark Eliza, Santos to New York, 
$18,279, one percent premium, $182.79.’ The vessel 
had already sailed. It put into Hampton Roads, Au- 
gust 25, and remained at anchor there until September 
13, when she was run into and sunk. In an action on 
the policy, held, that the indorsement on the policy of 
the risk did not render it necessary that the vessel 
should proceed to New York direct, and the putting 
into Hampton Roads was not a deviation avoiding the 
policy. Held, also, it appearing that the object of 
stopping at Hampton Roads for orders was that the 
owners of the cargo might select the most favorable 
market, the vessel might be detained there a reason- 
able time until such market could be found, and the 
coffee market being at the time depressed, a detention 
of eighteen days was not unreasonable. Orient Mutual 
Ins. Co. v. Wright, 23 How. (U. 8.) 401, distinguished. 
Cases cited: E. Carver Mfg. Co. v. Insurance Co., 6 
Gray, 214; Robinson v. Touray, 3 Camp. 158; Gled- 
stanes v. Royal Exch. Ins. Co.,5 Best & 8. 797; Steph- 
ens v. Austr. Ins. Co., L. R., 8C. P. 18; Mount v. Lar- 
kins, 8 Bingh. 122; Grant v. King, 4 Esp. 175; Colum- 
bia Ins. Co. v. Catlett, 12 Wheat. 383; Coolidge v. Gray, 
8,Mass. 527; King v. Middletown Ins. Co., 1 Conn. 184; 
Clark v. U. S. F. & M. Ins. Co., 7 Mass. 365; Lapham 
v. Atlas Ins. Co., 24 Pick.1; Gilfert v. Hallet, 2 Johns. 
Cas. 296; Metcalfe v. Parry, 4 Camp. 124; Thorndike 
v. Bordman, 4 Pick. 471; Chase v. Eagle Ins. Co., 5 id. 
51. Judgment affirmed. Arnold, appellant, v. Pacific 
Mutual Ins. Co. Opinion by Earl, J. 

[Decided Sept. 16, 1879.] 


STATUTORY CONSTRUCTION—LAWS 1849, CHAP. 125; 
1850, cHAP. 102, BROOKLYN JUSTICES HAVE LOCAL 
JURISDICTION ONLY — CONSTITUTIONAL LAW — LOCAL 
courts.—By Laws of 1849, chap. 125, § 15, it is provided 
that the common council of the city of Brooklyn may 
divide the said city into two or more districts, for each 
of which districts a justice of the peace shall be elected 
for four years, ‘“‘ who shall have the same jurisdiction 
in said city that justices of towns have by law in re- 
spect to the towns for which they have been elected, 
and they shall be deemed justices of the peace of the 
county of Kings.’”’” By Laws of 1850, chap. 102, § 16, 
amending the foregoing act, it is provided that ‘* The 
said justices, except police justices, shall have the 
like jurisdiction in all civil cases as is now exercised 
by the justices of the peace of the towns in this 
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State in addition to the powers and jurisdiction given 
by them under the said act hereby amended.” Held, 
that the proper construction of the acts referred to is 
that the words “in said city’ were intended to restrict 
the exercise of the jurisdiction of the officers in ques- 
tion to the limits of the city, and that the general lan- 
guage of the act of 1850, conferring additional juris- 
diction, does not impair the force of this restriction, 
but refers only to the power of jurisdiction which 
might be exercised throughout the city. Any other 
construction would render the acts invalid, as the Leg- 
islature had power, under the Constitution of 1846, to 
establish local and inferior courts only, and the juris- 
diction of a local court must be exercised within its 
locality, and its process cannot be executed outside of 
it. Cases cited: Sill v. Village of Corning, 15 N. Y. 
297; Brandon v. Avery, 22 id. 469; Waters v. Langdon, 
40 Barb. 408. Judgment of General Term reversed 
and that of county court affirmed. Geraty et al. v. 
Ried, appellant. Opinion by Church, C. J. 

[Decided Sept. 16, 1879.] 


WILL — CONSTRUCTION — DEVISE TO TRUSTEE— EX- 
PRESS TRUSTS.—A will contained this: ‘‘ I give, devise 
and bequeath to George Chambers all my estate in 
trust nevertheless for the necessary support and main- 
tenance of my son Abraham during his natural life, 
and after his death I give and bequeath the said estate 
to Abraham’s children. I appoint Chambers executor 
of this will, and empower him to sell,” etc., certain 
premises. Held, that the title to the estate was con- 
ferred on Chambers in trust; that the beneficiary, 
Abraham, was not entitled to the use or control of the 
estate or its whole product, but was only entitled to 
his necessary support, and what was necessary was Jeft 
to the judgment of Chambers. Held, also, that a trust 
valid under Rev. Stat., tit. 2, p. 11, ch. 1, art. 2, § 55, 
was created, and a legal title vested in the trustee. 
The cases agree that it is not necessary that the trust 
should be stated in the very words of the statute, but 
it is sufficient if a purpose within the statute is clearly 
embraced in the language used for the execution of 
which the trustee may be clothed with the legal title. 
Deggett v. Perkins, 2N. Y. 297; Beekman v. Bonsor, 
23 id. 298; Vernon v. Vernon, 53 id. 351; Heermans v. 
Robertson, 64 id. 332. Verdin v. Slocum, 71id. 345, dis- 
tinguished. Judgment reversed and new trial ordered. 
Donovan, appellan: v. Vandemark. Opinion by Dan- 
forth, J. 

[Decided Sept. 23, 1879.] 
—_——__>__———_ 


MICHIGAN SUPREME COURT ABSTRACT. 
JULY TERM, 1879. 


ATTACHMENT— NOT GIVING CHRISTIAN NAME OF 
PLAINTIFF DOES NOT RENDER VOID.—An affidavit 
by the attorney for plaintiffs upon which an attach- 
ment was issued, described plaintiffs as ‘“ Evans & 
Walker,” as being copartners; as doing business under 
the firm name of “ Evans & Walker;”’ and their place 
of firm business was declared to be at Detroit. They 
were also mentioned as being clients of the affiant, and 
as having a claim against A. Byron Smith, the defend- 
ant, of $129. All that was wanting wus the Christian 
names of Evans & Walker. Held, that the writ was 
not void for uncertainty. The court say that it is sat- 
isfactory to find that the weight of authority requires 
nothing so absurd. Even in cases where the firm name 
has alone been stated, amendment has been allowed to 
cure the defect. In Bentley v. Smith, 3 Caines, 170, 
the question came up on demurrer, and an amendment 
was allowed on payment of costs. And in Virginia 
the court has gone to the extent of holding that a 
declaration by a firm in the firm name, and not dis- 
closing the names of the partners, is good after ver- 
dict in favor of the plaintiff, on the general issue. 





Pate v. Bacon, 6 Munf. 219; Totty v. Donald, 4 id. 430; 
Barnett v. Watson, 1 Wash. 872. In Brace v. Benson, 
10 Wend. 214, the justice on the return day of a sum- 
mons running against Joseph S. Keeler, as written, 
amended the ‘process on motion of the plaintiffs by 
striking out Joseph, and inserting the name Jasper, 
and the Supreme Court decided that the amendment 
was within the power of the justice, and rightly al- 
lowed. Johnson v. Huntington, 13 Conn. 47, was an 
action of ejectment. The validity of the proceedings 
in an attachment casecame up. Huntington had given 
a note to three Misses White. One of them being 
dead when the suit was commenced, the attorney 
joined as plaintiffs in the attachment the two survivors 
and the executor of the deceased. The County Court, 
on motion, allowed the name of the executor to be 
stricken from the writ, and the Supreme Court de- 
cided that the amendment was correct, and that it did 
not vitiate the proceedings as against third persons. 
See, also, Final v. Backus, 18 Mich. 218; Kimball, ete., 
Co. v. Vroman, 35 id. 310; Merrill v. Village of Kala- 
mazoo, id, 211; Tilton v. Cofield, 93 U. 8. 163. Bar- 
ber v. Smith. Opinion by Graves, J. 


EVIDENCE — ENTRY ON BOOK ACCOUNT NOT CONCLU- 
SIVE AS TO ONE MAKING 1T.—L. told C., a merchant, 
that he might furnish goods to K. on the credit of L. 
The goods were furnished and entered on the books of 
C. to the account of K. In an action against L., held, 
that the entry in this way was not conclusive. It was 
as well open to explanation as a receipt. The principle 
has been settled foralongtime. The following cases, 
among others, afford illustrations: Jewsbury v. New- 
bold, 40 E. L. & E. 518; Perkins v. Hinsdale, 97 Mass. 
157; Chase v.‘Day, 17 Johns. 114; Foster v. Persch, 68 
N. Y. 400; Meeker v. Claghorn, 44 id. 349; Butler v. 
Evening Mail Ass., 61 id. 634; Lee v. Wheeler, 11 Gray, 
236; Com. v. Jeffries, 7 Allen, 548; Briscoe v. Eckley, 
35 Mich. 112. Lyon v. Chamberlain. Opinion by 
Graves, J. 

MERGER — ASSIGNMENT OF MORTGAGE TO GRANTEE 
ASSUMING IT.—In a sale of mortgaged premises the 
deed contained a clause that the grantee assumed the 
indebtedness. Thereafter the mortgage was assigned 
to the grantee. Held, that the mortgage was extin- 
guished, and an assignment oy the grantee to a third 
person would not revive it. The court say: ‘A person 
may purchase and accept a conveyance of mortgaged 
premises subject to the incumbrances thereon, and incur 
thereby no personal responsibility. If the mortgage 
debt should not be paid, the grantee, upon a foreclo- 
sure Sale, would be in danger of losing the premises. 
This would be the extent of his loss. Where, how- 
ever, he takes a conveyance, assuming therein the in- 
cumbrances, he thereby becomes personally responsi- 
ble for the debt, equally as though an express promise 
to pay was contained in the deed which he accepted, 
within the principles laid down in Crawford v. Ed- 
wards, 33 Mich. 354, and Miller v. Thompson, 34 id. 
10. To assume an indebtedness is to take it to one’s 
self, or be willing to bear it, and when a person 80 
agrees, by accepting a deed of the premises containing 
such a clause, a personal liability is thereby incurred, 
which may be enforced inacourt of chancery. It follows, 
therefore, under the facts in this case, the party as- 
suming such indebtedness having taken an assignment 
of the mortgage, that the same was thereby extin- 
guished, and he could not thereafter assign the same 
to a third ‘party, and confer upon him any right to 
foreclose the same. Winans vy. Wilkie. Opinion by 
Marston, J. 

NoTICcE— RECITALS IN DEED— PARTNERSHIP.— A 
deed of land to the members o° a firm expressed that 
an undivided one-half was granted to Milo A. Skinner, 
an undivided one-fourth to Frederick S. Giddings, and 
the remaining undivided one-fourth to Robert Smith, 
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and to this was added: ‘This being the proportional 
undivided interest of each of the above partners in 
the lumber firm and land of Milo A. Skinner & Co.” 
Skinner mortgaged an undivided half of the land to 
plainti#. Held, that the recital in the deed was not no- 
tice that the land was firm property. The deed con- 
veyed to Skinner the legal title to that interest, and 
his possession was consistent with that title and sug- 
gested no other, and unless the passage in the deed 
relative to the partnership operated as notice, a pur- 
chaser would not be affected by the partnership equi- 
ties. Adams v. Bradley, 12 Mich. 346; Dawson v. 
Danbury Bank, 15 id. 489; Hull v. Swarthout, 29 id. 
249. The court remark that they are of opinion that 
this recital implied nothing inconsistent with the full 
owrership which the granting terms purported to 
transfer, and nothing to affect honest purchasers or 
mortgagees having knowledge of no other fact suffi- 
cient to suggest the existence of ulterior rights. 4 
Kent, 171, 172; White v. Carpenter, 2 Paige, 217, 249; 
Wilson v. Wall, 6 Wall. 83. Van Slyk v. Skinner. 
Opinion by Graves, J. 





NORTH CAROLINA SUPREME COURT 
ABSTRACT.* 
JANUARY TERM, 1879. 

CONSTITUTIONAL LAW — HOMESTEAD EXEMPTION.— 
The ground on which homesteads and exemptions are 
pronounced unconstitutional as impairing contracts, 
is, because they withdraw from liability to pre-existing 
contracts property which at the date of the contracts 
was liable to their satisfaction. ‘‘One of the tests 
that a contract has been impaired is that its value has 
by legislation been diminished.’’ Van Hoffman v. 
Quincy, 4 Wall. 552. Hence it follows that an exemp- 
tion law which does not diminish the value of a con- 
tract, ‘or withdraw from liability more property in 
value than was exempted at the time the contract was 
made, is not unconstitutional. Lessley v. Phipps, 49 
Miss. 790; Larence v. Evans, 50 Ga. 216; Whittington 
y. Colbert, id. 584. Therefore the first section of arti- 
cle ten of the Constitution of North Carolina of 1868 
is not void as against the debt of plaintiffs, because it 
does not exempt from liability more property than 
was exempt by the existing law at the time when it 
went into effect. Earl v. Hardie. Opinion by 
Ashe, J. 


—— TAXATION OF NON-RESIDENTS — NATIONAL 
BANKS.—The maxim that taxation and representation 
should go together has no application to individuals, 
but to political communities as such; therefore, a stat- 
ute empowering the authorities of a town to impose 
the same taxes for municipal purposes, upon non-resi- 
dents pursuing their ordinary avocations within the 
corporate limits as upon the inhabitants, with a proviso 
that non-residents so taxed shall have the right to vote 
at municipal elections, is not abrogated by a change in 
the State constitution which deprives the non-resident 
tax payer of his vote. Such astatute authorizes a tax 
upon the shares in a National bank, located in the 
town, and held by one who conducts his ordinary busi- 
ness therein, but whose residence is in the county, 
outside the corporated limits. A tax to pay an exist- 
ing debt, incurred in the past, is a tax ‘‘ for municipal 
purposes”’ within the meaning of the statute. Buie 
v. Com’rs, 79N. C. 267, cited and approved. Moore 
v. Mayor of Fayetteville. Opinion by Smith, C. J. 

CONTRACTS— WAGERING SALES—GUILTY KNOWL- 
EDGE— RECOVERY OF MONEY PAID —CONFLICT OF 
LAW.—Where a cotton broker, at the request of his 
principal, advances money to meet losses sustained by 
the latter in speculation on what are known as “‘fu- 


ture” contracts, he can recover upon a count for 
money paid to the use of the principal, unless it should 
affirmatively appear that there was no intention on 
one side to sell and deliver the property, nor on the 
other to buy and take it, but merely that the differ- 
ence should be paid according to the fluctuations in 
market values. In the latter event, the contract would 
be a wageriug one, and void as against public policy. 
But the intent must be common to both seller and 
buyer and not confined to one of them only, to render 
the transaction unlawful. Both must be privy to and 
participate in the illegal intent to render the agree- 
ment void. Rumsey v. Berry, 65 Me. 570; Greizeword v. 
Blaine, 73 E. C. L. R. 525; Rourke v. Short, 34 E. L. & 
E. R. 219. In Bigelow v. Benedict, 70 N. Y. 202, a 
lender may recover from a borrower money paid at his 
request in charge of an illegal contract. Warren v. 
Hewitt, 45 Ga. 501. A contract by a resident of one 
State, made and to be performed in another, is gov- 
erned by the lex loci contractus as regards its validity 
and construction, and not by the lex fori where remedy 
is sought for a breach. Kingsbury v. Suit, 66 N. C. 
601. Williams v. Carr. Opinion by Smith, C. J. 


FRAUDULENT CONVEYANCE—CHATTEL MORTGAGE — 
EVIDENCE OF FRAUD.—A mortgage on a stock of 
goods which contains a provision that the mortgagor 
is to remain in possession for at least nine months, 
and a further stipulation that ‘‘in case of removal or 
attempt to remove the same (the goods) from the town 
of H., and an unreasonable depreciation in value, or if 
from any other cause the security should become in- 
adequate,’’ the mortgagee may take possession, affords 
the most cogent intrinsic evidence of fraud. (2) The 
presumption of fraud thus arising is almost irresisti- 
bly strengthened by evidence aliwnde that the mort- 
gagor was insolvent at the time of the conveyance, 
and all his other property under mortgage, and that 
afterward ho continued in possession, made addition 
to the stock, and applied the proceeds of his sales to 
his family and personal expenses and the payment of 
his other debts. (3) If the law adjudges the effect of 
a transaction to be to delay, hinder, or defraud credit- 
ors, it is to be regarded as fraudulent, although this 
may not have been the actual intention of the parties. 
Cheatham v. Hawkins, 76 N. C. 335; Holmes v. Mar- 
shall, 78 id. 262; Collins v. Myers, 16 Ohio, 547; Gris- 
wold v. Sheldon, 4 N. Y. 581; Tennessee Nat. Bank v. 
Ebbert, 9 Heisk. 154; Babcock v. Eckler, 24 N.Y. 623. 
Cheatham v. Hawkins. Opinion by Smith, C. J. 


——_q—_—_ 


NEW JERSEY COURT OF ERRORS AND PRE- 
ROGATIVE COURT ABSTRACT.* 


CONTRACT — CONSTRUCTION OF — WHEN THIRD PAR- 
TIES NOT ENTITLED TO BENEFIT OF.—A provision in a 
building contract that the contractor should not, with- 
out the written consent of the owner, assign any of the 
moneys payable thereunder, under penalty of forfeit- 
ure, etc., is for the benefit and protection of the 
owner alone, against the dereliction or insolvency of 
the contractor, and if an installment of the moneys 
not yet due be assigned to materialmen, and notice 
thereof given to the owner without his exception, sub- 
sequent creditors of the contractor can derive no ad- 
vantage therefrom. Court of Errors. Burnett v. Mayor 
of Jersey City. 

MoRTGAGE— ASSUMPTION — RELEASE OF CONTRACT 
OF, BY GRANTOR.— (1) A covenant by a grantee of mort- 
gaged premises to assume and pay the mortgage debt, 
contained in his deed of conveyance, is a contract with 
his grantor, only for the indemnity of the latter, and 
may be released and discharged by him. (2) After a 
release by the grantor of the covenant to assume and 





*To appear in 80 North Carolina Reports. 





* To appear in 4 Stewart’s (31 N. J. Eq.) Reports. 
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pay the mortgage debt, if before bill filed, the mort- 
gagee cannot have the benefit of the grantee’s contract 
of assumption, to found on it a decree against the lat- 
ter for a deficiency, unless, before the release was ex- 
ecuted, the mortgagee had acquired an equitable right 
in the contract, or the release be impeached as being 
made in fraud of creditors. Homer v. Savings Bank, 
7 Conn. 478; Thrall v. Spencer, 16 id. 139; Jones v. 
Quinnipiac Bank, 29 id. 25; Dempsey v. Bush, 18 Ohio 
St. 376; Trusdell v. Price, 2 Stew. 624; Deering v. Earl 
of Winchelsea, 1 Lead. Cas. in Eq. 175, Am. note. 
(3) A voluntary release, by the grantor, of the cove- 
nant to assume and pay, etc., made without considera- 
tion, in anticipation of bill filed, and for the express 
purpose of releasing the grantee from liability for de- 
ficiency, will not, for that reason, be invalid; secus, if 
the grantor be insolvent, and the effect of the release 
is to hinder or defraud creditors by depriving them of 
the means which the debtor had in his power to make 
available for the payment of debts. (4) A party who 
has assumed responsibility for a mortgage debt, either 
as mortgagor or by a subsequent assumption of liability, 
and has conveyed the mortgaged premises, taking from 
his grantee a covenant to pay the mortgage debt, has 
no more right to divest himself, by a voluntary release 
of the covenant of indemnity against his liability for 
the mortgage debt, than he would have to surrender, 
without consideration, a covenant against incum- 
brances, or a promissory note, or to give up property 
or rights of any other description which might be made 
available in satisfaction of debts. But this disability 
to release arises only on the happening of insolvency, 
and when creditors are thereby hindered or deprived 
of the means of collecting their demands. Court of 
Errors. Youngs v. Trustees of Public Schools. Opin- 
ion by Depue, J. 

WILL — EXECUTION—TESTATOR SIGNING OUT OF 
PRESENCE OF WITNESSES.— The witnesses to a will 
signed inaroom adjoining that in which the testator 
lay. Between the rooms there was a door partly open, 
but the testator could not see them sign. Held, not to 
have been a compliance with the statute which requires 
that the witnesses sign in the presence of the testator. 
The court say: The object of the provision of the 
statute that the witnesses shall sign in the presence of 
the testator, is to prevent substitution and fraud upon 
him. An attestation made in the same room in which 
he is, is, prima facie, an attestation in his presence. 
On the other hand, an attestation made in another 
room is, prima facie, not made in his presence. Neil 
v. Neil, 1 Leigh, 6; 1 Greenl. on Ev. (12th ed.), § 272; 
In the Goods of Colman, 3 Curt. 118. In Graham vy. 
Graham, 10 Ired. 219, the witnesses subscribed out of 
the testator's room, and in such a situation that, though 
he could see their bodies as they wrote, he could not 
see the paper. It was held that it could not, in any 
proper sense, be said that the signing was done in his 
presence. See, also, Jones v. Tuck, 3 Jones (N. C.), 202; 
Boldry v. Parris, 2 Cush. 433; Downie’s Will, 42 Wis. 
66; Hindmarsh v. Charlton, 8 H. of L. Cas. 160; Doe v. 
Manifold, 1 M. & 8S. 294, 296; Tribe v. Tribe, 1 Robt. 
775; Norton v. Bazett, Dea. 259; Goods of Trim- 
nell, 11 Jur. (N. S.) 248. Though the testator be blind, 
it must appear that he could have seen the witnesses 
had he had his eye-sight. 1 Wms. on Ex’rs, 93; 1 Jarm. 
on Wills, 75, note. Prerogative Court. Mandeville v. 
Parkes. Opinion by Runyon, Ordinary. 


—_.___—. 


CRIMINAL LAW. 


BASTARDY — TESTIMONY AS TO PATERNITY MUST BE 
POSITIVE.—In a bastardy proceeding prosecutrix testi- 
fied that her last menstruation was about September 
1; that she had sexual intercourse with defendant 
about the 14th of September, and with one G. about 








two weeks after that time. The child was born May 
25. The court remarked that in such cases the pater- 
nity of the child is the main and material fact to be 
found by the jury (Speiger v. The State, 32 Wis. 400), 
and this fact the jury must find beyond a reasonable 
doubt. Zweifel v. The State, 27 Wis. 396. Whatever 
the probabilities may be, from this evidence, that preg- 
nancy resulted from the first act of sexual intercourse, 
which was with the defendant, because of its being 
the nearest the termination of the period of menstrua- 
tion, and of the longer time before the birth of the 
child, yet they are mere probabilities, and, by the best 
medical authorities, very questionable, and by no 
means without reasonable doubt. 2 Wharton & Stilles, 
§§ 43, 44, 45 and 46, and cases cited. The prosecutrix 
having had sexual connection with two persons within 
so short a time, it was impossible for her to testify 
which act produced pregnancy, and which person is 
the father of the child. Commonwealth v. McCarty, 
2 Penn. L. Jour. 135. In view of these undisputed 
facts, and of the most creditable authorities, the jury 
could not have found the defendant guilty beyond a 
reasonable doubt. Wisconsin Sup. Ct., Sept. 2, 1879. 
Baker vy. State. Opinion by Orton, J. 


EVIDENCE— CONFESSION TO ONE IN AUTHORITY 
WITHOUT INDUCEMENT, ADMISSIBLE.— A magistrate, 
before whom prisoners accused of arson were brought 
for examination, asked them if they were guilty. 
Defendant repled, ‘‘we are guilty.’”’ Held, that 
under the rule in Smith vy. Commonwealth, 10 Gratt. 
734, that ‘‘a confession may be given in evidence un- 
less it appear that it was obtained from the party by 
some inducement of a worldly or temporal character, 
in the nature of a threat or promise of benefit, held 
out to him in respect of his escape from the conse- 
quences of the offense or the mitigation of the punish- 
ment by a person in authority, or with the apparent 
sanction of such a person,’’ the confession was ad- 
missible against defendant. The court say that in or- 
der to exclude a confession it is not sufficient that the 
confession should be simply one made to a person in 
authority, it must also appear that the confession was 
made under inducement of a threat or promise of 
benefit. If made voluntarily to a person in authority, 
or even to one having the prisoner in custody, it is still 
admissible. In 1Whart. Cr. L., §$ 689, 690, it issaid: ‘A 
confession made to an officer who has the prisoner in cus- 
tody is admissible, provided it was not induced by im- 
proper means.’’ Anda confession is admissiblealthough 
it is elicited by questions put to a prisoner by a magis- 
trate, constable or other person; provided, of course, it 
is not induced by any threat or promise of benefit. The 
cases referred to fully sustain the propositions laid 
down, and are settled by the great weight of authori- 
tative decisions on the subject. See also Joy on Con- 
fessions, 59. Virginia Sup. Ct. of App. Wolf v. Com- 
monwealth, 30 Gratt. 833. Opinion by Christian, J. 


RAPE—INTERCOURSE BY CONSENT WITH FEMALE UN- 
DER TWELVE YEARS.—Defendant was indicted under 
a statute making it rape to have connection with a fe- 
male under twelve years old. There was evidence that 
the accused had connection with the female by her 
consent; that she stated to him that she was over 
twelve years old, and that he had reasonable cause to 
believe her statement true. Held, that the offense of 
having carnal knowledge of a female under twelve 
years of age is entirely independent of and unaffected 
by any consent of hers, or any statement of hers to the 
accused in regard to her age, or any belief, or reasona- 
ble cause of belief, on his part that she was twelve 
years old. If he chooses to have carnal connection 
with a female, he must do the act at his peril in regard 
to her being under the age of twelve years. Virginia 
Sup. Ct. of App. Lawrence v. Commonwealth, 40 Gratt. 
845. Opinion by Moncure, P. ; 
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FINANCIAL LAW. 


ALTERATION—IMMATERIAL ONE WILL NOT INVALI- 
DATE BOND.—An immaterial alteration in a bond, such 
as inserting the words ‘‘ure held and firmly bound,”’ 
where there were sufficient words already in the in- 
strument to render it obligatory, held not to invalidate 
such bond. The court say that, as to the effect of such 
an alteration, it is claimed that Evans v. Foreman, 60 
Mo. 449, by indorsing the rulings in Haskell v. Cham- 
pion, 30 Mo. 136, places all possible alterations on the 
same level. The later case, however, did not indorse 
the language of the judge who delivered the opinion 
in Evans v. Foreman in every respect, but only his 
general conclusions with reference to material altera- 
tions apparently unimportant. Reference was also 
made to the Supreme Court of Pennsylvania, in Moore 
v. Lessee of Bickham, 4 Binney, 1, as being *‘in the 
same line of decisions as our own court.’’ In that case 
the question was, whether a vendee was bound to ac- 
cept a deed, duly acknowledged, in which the consid- 
eration was left blank. It was contended that the deed 
was sufficient, because the grantor’s agent had author- 
ity to fill the blank after the acknowledgment. The 
court said: ‘‘ Where a deed has been acknowledged be- 
fore a magistrate appointed by law to take and certify 
the acknowledgment in order that the deed may be re- 
corded, the parties have no right to make the most 
trifling alteration. An altered deed is not the same 
which is certified.” Here was a question very far 
apart from the one now in hand. It was made still 
more so, if possible, by the court’s declaration that 
“the consideration is a material part of the deed.”’ 
The alteration, then, if permitted, would have been 
material. Reference is also made to other Pennsylva- 
nia decisions as sustaining the views expressed in Has- 
kell v. Champion. But in every one of them the sub- 
ject-matter was a material alteration, and so declared 
to be. Miller v. Gilleland, 19 Penn. St. 119; Neff v. 
Horner, 63 id. 327; Fulmer v. Seitz, 68 id. 237. St. 
Louis Court of Appeals, June 3, 1879. Western Build- 
ing, etc., Association v. Fitemaurice. Opinion by Lewis, 
P. J. 


PROMISSORY NOTE— CONSTRUCTION OF CLAUSE FOR 
PAYMENT OF COSTS OF COLLECTION.— A promissory 
note contained this undertaking on the back, exe- 
cuted by defendant: ‘ For value received, I promise 
the payment of the entire note at maturity, or 
at any time thereafter, with interest at ten per cent 
per annum, payable semi-annually until paid, and 
agree to pay all costs and expenses paid or incurred in 
collecting the same.’”’ Held, that the clause did not 
apply to the trouble incident to ordinary dunning. It 
was not intended to make the debtors liable for an 
amount not regulated by any certain standard. The 
design must have been to provide for such charges as 
the law has liquidated and defined. Such charges 
being definite, the debtors could prepare to meet them, 
and avoid the hazards and perplexities of uncertain 
obligations. It is not reasonable to suppose the par- 
ties meant to involve the contract in such uncertainty 
as would flow from the contrary construction. Mich- 
igan Sup. Ct., July 2, 1879. Witherbee v. Kusterer. 
Opinion by Graves, J. 

——__—____— 


INSURANCE LAW. 

FIRE POLICY—BROKERAGE—WHEN PAYMENT TO BRO- 
KER BINDS COMPANY.— One Puschman, an insurance 
broker, represented himself tothe plaintiff as’an agent 
of the Lycoming Insurance Company. He examined 
plaintiff's property to see if the risk would be a safe 
one; he conducted himself in all respects as an agent 
clothed with authority to act; and after he had agreed 
with the plaintiff, to insure her property, he returned 





with the policy which had been delivered to him by 
the company properly executed, ready for delivery. 
The plaintiff accepted the policy, paid the premium to 
Puschman in good faith, under the belief that he was 
the agent of the company. Puschman never paid the 
money received to the company. Held, that while 
Puschman may not have been in fact the agent of 
the company, stiJl the company, by placing the policy 
in his hands for delivery, is estopped from claiming 
that the payment made to him upon delivery of the 
policy is not biuding upon the company. Illinois 
Supreme Ct., June 21, 1879. Lycoming Fire Ins. Co. v. 
Ward. Opinion by Craig, C.J. 


—— CONDITION AS TO NON-OCCUPATION.— Under a 
fire insurance policy requiring notice to be given if 
the insured premises become vacant, and the assured 
fails for six weeks to give such notice, it is inexcusa- 
ble neglect which will relieve the company from lia- 
bility in case of loss by fire occurring within the 
period of the vacancy. Such notice must be given in 
a reasonable time. And it seems that a company 
would not be discharged from its obligation if no no- 
tice is given of a temporary interruption of continu- 
ous possession incidental to a change of tenants. 
North Carolina Sup. Ct. Alston v. Old North State 
Ins. Co. Opinion by Smith, C. J. (To appear in 80 N. 
C. Reports.) 


—— CONDITION AS TO OVERVALUATION.—A fire policy 
contained the following stipulation: *‘ And any false 
representation by the assured of the condition, situa- 
tion or occupancy of the property, or any omission to 
make known every fact material to the risk, or an 
overvaluation, or any misrepresentation whatever, ei- 
ther in a written application or otherwise,’’ shall 
avoid the policy. Defendant introduced evidence 
tending to show an overvaluation, and requested the 
court to charge that a substantial overvaluation would 
avoid the policy. The court refused so to charge, but 
charged that a misrepresentation, known by plaintiff 
to be such, and made with intent to deceive —a mis- 
representation so substantial that defendant, had it 
known of it, would not have insured, would avoid the 
policy. Held, that by the contract itself the effect of 
an overvaluation upon the policy was determined. By 
this stipulation a substantial overvaluation of the 
property, that is, an overvaluation such as would 
not ordinarily arise from a difference of opinion, 
whether honestly or fraudulently made by the as- 
sured, avoids the policy. Such has been the holding 
of the courts in a large number of cases. Smith v. 
Bowdish Mutual Fire Ins. Co., 6 Cush. 448; Vose v. 
Eagle Life & Health Ins. Co., 6 id. 42; Barrett v. 
Mutual Fire Ins. Co., 7 id. 175; Wilbur v. Bowdish 
Mutual Fire Ins. Co., 10 id. 446; Gould v. York Co. 
Mutual Fire Ins. Co., 47 Me. 403; Carpenter v. Ameri- 
can Ins. Co., 1 Story, 57; Catron v. Tennessee Ins. Co., 
6 Humph. 176; American Ins. Co. v. Gilbert, 27 Mich. 
429. This holding is an application to this species of 
contracts of a weil-settled principle of the law of 
contracts, that what the parties themselves have 
declared material and sufficient to render the contracts 
void must be held material, and have such effect as 
the parties intended. Vermont Supreme Ct. Boutelle 
v.' Westchester Fire Ins. Co. Opinion by Ross, J. (To 
appear in 51 Vt, Reports.) 

——__>——__—__— 


NEW BOOKS AND NEW EDITIONS. 


XI. ProFrratt’s AMERICAN DECISIONS. 


T is hardly necessary to repeat the title-page of this 
well-known and excellent series, or to reiterate 
our sense of its excellence. This volume was prepared 
by the late Mr. Proffatt. It contains cases from 2 
Greenleaf, 1 Pickering, 20 Johnson, 7 Johnson’s Chan- 
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cery, 2 Halsted, 8 and 9 Sergeant and Rawle, 2 Hawks. 

It has elaborate notes on Conveyance to satisfy con- 

tract; Special plea as evidence in actions for slan- 

der; Execution sale of equity of redemption; When 
tenant may remove fixtures; Executors’ sales and lia- 
bility for acts of co-executors; Legacies, specific and 
general, and ademption; Injunction against trespass ; 

Trover, offer to return property, when title vests, 

measure of damages; Statements out of court as evi- 

dence; Evidence of laws of other States; and many 
minor notes. Mr. Freeman will commence his labors 
in the place of Mr. Proffatt on the 12th volume, and we 
have no doubt that he will keep the series up to the 
high standard set for it by its late editor. 

WEEKS’ DAMNUM ABSQUE INJURIA. 

The Doctrine of Damnum absque Injuria considered in its 
relation to the Law of Torts. By Edwards P. Weeks, 
Counsellor-at-Law, author of a Treatise on “‘ Attorneys 
and Counsellors at Law,” and of Works on ‘*‘ The Min- 
ing Legislation of Congress,” ‘‘ Mines, Minerals, etc.” 
San Francisco: Sumner, Whitney & Company, 1879. 
Pp. xv, 333. 

This work is divided into thirteen chapters, as fol- 
lows: Introductory, definitions, general illustrations; 
Personal injuries, injuries to relative rights; Injuries 
to the liberty of the person; Injuries to health, nui- 
sances; Injuries to reputation, slander and libel, mali- 
cious prosecution; Injuries to personal property; In- 
juries to owners and holders of stock and shares in 
incorporated companies, conversion, etc.; Injuries to 
real property; Injuries from mining operations; Inju- 
ries to water rights, subterranean and surface waters, 
artificial water-courses; Injuries from acts of public 
officers; Injuries from negligence; Deceit, fraud and 
misrepresentation. Mr. Weeks has struck an interest- 
ing vein, and he has worked it in an effective manner, 
getting out of it all it can afford. The book is one of 
the most readable we have recently taken up, for by 
virtue of its subject it treats mainly of exceptional 
cases, and includes many of singular interest. There 
are tables of contents and cases, and an index. The 
text is arranged in sections, with prominent catch- 
words, and references to foot notes. The substance of 
decisions is succinctly stated in the text. The pub- 
lisher has done his work creditably. 


V. BAXxTER’s REPORTS. 

Reports of Cases argued and determined in the Supreme 
Court of Tennessee, Middle Division, at the December 
Term, 1875-6. Jere Baxter, Assistant Reporter. Vol. V. 
Nashville: Tavell, Eastman and Howell, 1879. Pp. xii, 
723. 

This volume reports only some forty cases, 566 pages 
being given up to State and Watson v. Bank of Tennes- 
see, 444 pages being devoted to the arguments of coun- 
sel. This looks like padding. The decision is that 
when the common school fund was placed in the bank 
to constitute part of its capital, it became assets of the 
bank, to which the creditors of the bank had a right 
to look, and that these constituted a trust fund appli- 
cable to the payment of the debts of the bank. The 
act of the Legislature of 1866, which appropriated the 
assets of the bank as school fund, impaired the obliga- 
tion of the contract between the bank and its credit- 
ors, and was therefore null and void, as was also the 
assignment made in pursuance of that act, so far as it 
gave preference to the school fund. In Stokes v. State, 
p. 619, the prosecution brought a pan of mud into 
court, and having proved that the mud was about as 
soft as the mud in a creek, where tracks, alleged to be 
those of the prisoner, were seen, the prosecuting at- 
torney called upon the prisoner to put his foot in the 
mud in the pan, and upon objection, the court told the 
prisoner he could do so or not, as he chose; the pris- 
oner refused; the judge charged that his refusal was 





not to be taken against him; he was convicted; held, 
that he was entitled to a new trial. In Hoover v. 
State, p. 672, seven jurors had been impanelled, when 
the trial was temporarily suspended to enable the 
sheriff to summon jurors to complete the panel; to fill 
the interim, the court took up the case of the son of 
one of the seven jurors, indicted for assault and bat- 
tery, and his father was allowed to sit with and aid his 
son’s counsel on that trial; when it was finished this 
prisoner’s case was resumed, and that juror sat in it; 
the prisoner being convicted, held, that there was no 
error. There is nothing else in the volume of particu- 
lar interest or general application. 

mecnaseniinmameaiieh 


CORRESPONDENCE. 


CRUELTY TO CONVICTS. 


To the Editor of the Albany Law Journal: 

Srr—I am glad to see in the last number of the LAw 
JOURNAL a communication from Mr. J. L. Potts, 
protesting against the abuse which of late has been 
heaped upon prison officials. The JOURNAL has al- 
ready made a very fair reference to this matter, but 
has expressed no opinion as to the truth or falsity of 
the charges made against the officials. “If,” it says, 
‘a policeman or keeper is cruel or wanton, he should 
be punished ;’’ and this “if,” so far as it refers to the 
keeper, is of such vast dimensions that it blocks the 
way. Just here let me say that a wide distinction 
should be made between the treatment of persons 
charged with crime and the treatment of persons 
convicted of crime. The former are in the hands of 
officers for the purpose of trial; the latter are in the 
hands of officers for the purpose of punishment. The 
former are entitled to consideration as innocent; the 
latter are entitled to severity as guilty. The recent 
use of the club in New York has inspired a general 
wish that the heads of the police of that city might 
be subjected to a weekly visitation of their favorite 
weapon. But the reasoning which applies to those 
whose duty it is to discover the criminal does not 
apply to those whose duty it is to guard the 
criminal. Convicts who are disobedient or mu- 
tinous must be dealt with promptly and sternly. All 
this is said while fully agreeing with the remark 
above quoted from the JOURNAL, that ‘if a keeper is 
cruel or wanton he should be punished.” 

Since the publication of the charges against prison 
officials, the editors of various newspapers, desirous 
of proving that their heads areas soft as their hearts, 
have given way to violent fits of weeping over the 
sorrows of those unfortunate victims, who, crushed by 
a base legal and judicial conspiracy, have taken up 
their residence in certain State institutions, and who 
are vulgarly called ‘‘ convicts.” These legal martyrs 
are, to a certain extent, deprived of liberty. (Hine 
ille lachryme.) They are forced to work, whether 
they are so inclined or not. (More tears.) And some- 
times, if they refuse to work, or assault a keeper, they 
are — they are p-p-placed ina dark, damp, d-d-dun- 
geon— (Long and passionate weeping.) These editorial 
Niobes advocate a lofty philanthropy; they believe in 
turning the left cheek when the right is smitten; they 
insist that criminals are proper subjects for moral sua- 
sion; and would rule the enemies of society by love. 
Whatever progress this age has made, the nauseous 
sentimentality for detected scoundrels, which has of 
late made its appearance, cannot be numbered among 
the improvements of the nineteenth century. 

Not many years ago, under the old system, a State 
prison inspector entered one of our prisons at a time 
when the keepers were taking a convict to the dun- 
geon. Being one of the large-hearted philanthropists, 


who believe in the reign of kindness, he was naturally 
“What has this man done?” 


horrified. he asked 








280 





THE ALBANY LAW JOURNAL. 

















* Ah,” said the inspector, ‘‘ you should remember that 
men, deprived of their liberty, become nervous and 
irritable. Exclusion from society wears upon them. 
This man was probably irritated by some word or act 
on the part of the keeper, and forgot himself. He 
doubtless regrets having given way to passion. Release 
him.” The new gospel of love had an astonishing 
effect upon the prisoners. Within two years they in- 
dulged in two murders, half-a- dozen serious assaults, 
and a score of ordinary knock-downs; and there is no 
telling how it all would have ended, had not the peo- 
ple, by an unexpected return to reason, consigned the 
inspector to private life. 

A few facts should be borne to mind in considering 
this subject: 1. All convicts are guilty. Centuries 
ago there was a chance that innocent men might suf- 
fer; but of late years respect for crime has been stead- 
ily increasing, and criminal legislation has been di- 
rected toward securing the escape of the accused. 
Were an innocent man to be found in our prisons, the 
fact would inspire the same awe as other miracles. 2. 
Convicts are almost always liars; the truth is not in 
them. This is the experience of all who have been 
connected with the management of prisons, and who 
speak from practice instead of theory. The word of 
a convict, unsupported by other evidence, is not worthy 
of a moment’s consideration. 3. The object of pun- 
ishment is to deter others from committing crimes; 
and this object is attained by making prisons forbid- 
ding instead of attractive. The Albany Penitentiary 
was a model prison, and I have heard convicted men, 
brought up for sentence, beg to be sent to any prison 
rather than that. 4. A prison is nota school. Discipline 
must be maintained by sternness, not kindness. For 
any disobedience or mutiny, punishment must be swift, 
certain, and severe enough to prevent a repetition of 
the offense. 

If illegal modes of punishment are adopted, they 
should be abolished‘ ‘ But the public voice should be 
raised in protests against the illegality of the punish- 
ment rather than in lamentations over the sufferings 
of miscreants. 

Rocuester, N. Y., Sept. 23, 1879. 





CONVENTION OF JUDGES TO REVISE 
RULES. 
T a convention of judges, held on the first day of 
October, 1879, at the Capitol, in the city of Albany, 
pursuant to section 17 of the Code of Civil Procedure, 
there were present: Hons. Joseph Mullen, William 
E. Curtis, John L. Talcott, John R. Brady, Joseph 
Neilson, James Sheldon, William L. Learned. 
On motion of Judge Brady, Judge Mullen was ap- 
pointed Chairman and Judge Curtis Secretary. 
Judge Learned offered the following resolution: 
Resolved, That all persons desiring to suggest 
amendments to the present rules send a statement of 
the propeusd amendment to Judge Mullen, at Water- 
town, N. Y., before the last Wednesday of May next. 
Adopted. 
On motion the convention then adjourned to meet 
at the Capitol in the city of Albany, N. Y., on the last 
Wednesday of May, 1880, at 12 o’clock noon of that 


day. JOSEPH MULLEN, 
Wii11aM E. Curtis, Chairman. 
Secretary. 
——_ >——_—_ 


NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Sept. 30, 1879: 

Judgment affirmed, with costs—Heermans v. Burt; 

Gelston v. Shields; Miller v. Montgomery ; Feldman v. 





sternly. ‘Knocked down a keeper,” was the reply. | Beir; Quick v. Wheeler; Willey v. Mulledy.—Order 


affirmed, with costs—-The People on Petition of Chemi- 
cal National Bank v. Receiver of Merchants and Me- 
chanics’ Bank of Troy. — Judgment reversed and new 
trial granted, costs to abide event—Koehler v. Adler.— 
Orders reversed, with costs of both appeals—Seaman 
v. Whitehead. —— Judgment reversed and new trial 
granted, costs to abide event, unless plaintiff stipulates 
to reduce recovery to $70 and interest thereon from 
May 9, 1877, without costs, in which event judgment 
as so modified affirmed, without costs to either party— 
Ayres v. Dixon. 
——-—_——__—- 


NOTES. 

i leading article in the North American Review 

for October is by Francis Parkman, and is entitled 
“The Woman Question.” It discusses the proposed ex- 
tension of suffrage to women, and takes strong conser- 
vative ground. All the principal arguments against 
giving women the right to vote are brought together 
and exhaustively treated. ——The Nation says: ‘“ Mc- 
Calla & Stavely have in preparation ‘The Refutation 
of Darwinism; and the Converse Theory of Develop- 
ment, based exclusively upon Darwin’s facts,’ by T. 
Warren O'Neill, of the Philadelphia bar, who, if suc- 
cessful, should lose no time in changing his profes- 
sion.”” We don’t see why. He would be none the 
worse in our profession, and rather the worse among 
the scientific men.——A New London judge recently 
requested a jury to desist from eating peanuts in court, 
saying ‘‘ this court is not a circus.’’ It was probably a 
circuit. —Hon. Warren J. Woodward, one of the jus- 
tices of the Pennsylvania Supreme Court, died on the 
22d ult., at the age of 59. He was regarded as an able 
and just judge. 


An important, and what to many will be a surprising 
judgment as to the responsibility of parents for the 
acts of their children, was delivered at Nuneaton 
County Court, by Mr. F. Barrow, judge. The case in 
respect of which the decision was given, was one in 
which two miners, living at Bedworth, were sued by a 
clothier named Claverley, carrying on business at the 
same place, for 1ls., damages, alleged to have been 
done to plaintiffs shop window by defendants’ sons, 
two boys, each about five years of age. The youthful 
delinquents were also summoned. The case had been 
adjourned from the July court in order to give his 
honor an opportunity of ascertaining whether the men 
(like owners of noxious animals) were responsible for 
the damage done by the children, or whether the boys 
themselves were the only responsible parties. In giv- 
ing judgment, his honor said he had looked into the 
case with very considerable care, and every thing he 
could find confirmed the impression he had ,in the 
first instance—that there was no ground of action 
against the fathers. The action would be against the 
boys, and if the plaintiff thought proper to go on 
against them he might get an order; but how were 
they to pay? He could not enforce the order, as, of 
course, he should not think of sending them to prison. 
As he had no remedy against the fathers, the plaintiff 
had better let the matter drop. Plaintiff stated he 
desired to do so. His honor said he should allow de- 
fendants no costs.' The case would be simply struck 
out.—Birmingham Daily Post.—In an English court, 
in the course of an argument, a barrister remarked: 
‘““What does Kitty say?” ‘‘ Who’s Kitty,’’ said the 
magistrate; “your wife?” “Sir, I mean Kitty, the 
celebrated lawyer.’ ‘Oh,’ said the magistrate, “I 
suspect you mean Mr. Chitty, the author of the great 
work on Pleading.” ‘I do, sir; but Chitty is an Ital- 
ian name, and ought to be pronounced Kitty.” 
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CURRENT TOPICS. 





E receive more letters from law students, ask- 
W ing for relief from the rules of admission, 
than we can answer, unless we hire a clerk for that 
express purpose. One gentleman inquires if he 
cannot apply three months before the expiration of 
his regular term of clerkship, provided he takes no 
vacation during the last year. We should say no; 
we think the result would be the same if he proved 
that he studied nights and Sundays. Other gentle- 
men complain that they are left in the lurch of the 
two years’ rule, and that in effect it is a sort of 
breach of contract on the part of the State to im- 
pose an additional term of study on those who 
entered upon study in the faith that only three years 
would be required. To all these discontented young 
gentlemen we say that they will live (at least we 
hope they will) to be glad of the rule of which they 
now complain. A great many things are spoiled by 
“coming out” too soon, from a chicken to a young 
lady in society or a church member, and we have 
heard a great many regrets from mature persons 
that they had not postponed their debuts on various 
stages. Our profession is certainly worth more time 
in preparation than a mechanical trade. In three 
years’ study of the law a young gentleman is excep- 
tionally wise if he learns just one thing, namely, 
how to study; how to use his tools without cutting 
his own fingers or spoiling his materials; and it 
usually requires about two years more to take the 
conceit out of him at the expense of infatuated cli- 
ents. We think it is quite generous enough in the 
public to grant an attorney’s certificate at the end 
of three years, and that there is no tyranny in de- 
manding two years’ further study before granting a 
counsellor’s diploma. On the start the rule must 
inevitably work inconvenience and disappointment 
to some, but it is better to have it so than to turn a 
horde of ill-educated and incompetent lawyers loose 
on the public, to wreak life-long regret to them- 
selves and disgust to their clients. We hope our 
young friends will not abandon the law schools be- 
cause they are no longer useful to shorten the term 
of study. The law school is still the truest way to 
learn law, and if the attendance on them diminishes 
it will be a strong proof of the wisdom and neces- 
sity of the present rules. 


There was no quorum at the convention of our 
judges to revise the rules of the Supreme Court, last 
week, and an adjournment was taken until the last 
Wednesday of May. The object of this long ad- 
journment is to give an opportunity to adapt the 
rules tothe nine chapters of the Code which still 
remain in abeyance, provided the Legislature shall 
adopt them again—and some governor shall not 
again veto them. 


Vout. 20.— No. 15. 





In the Legislative Council of New South Wales it 
was recently moved that prisoners on trial should 
not be compelled to enter a dock, unless there is 
reason to apprehend an escape or interruption of 
the ordinary conduct of the trial, and that in the 
opinion of the House prisoners on trial should be at 
liberty to sit or stand, at their option. The motion 
was rejected by fifteen to four. The London Law 
Journal pronounces the motion the ‘‘ fanaticism of 
philanthropy,” saying: ‘‘There is no real hardship 
in an innocent prisoner being put in the dock. It 
is the place for all—the innocent, as well as the 
guilty —to stand during trial. In the dock the 
prisoner is free from crowding or molestation, and 
he can see and hear what is going on. It seems to 
us that the guilty, and not the innocent, would 
deem it a hardship to be so placed as to be within 
view of the judge and jury, and to face the wit- 
nesses for the prosecution.” The dock may be re- 
tained in some of our States — certainly not in this 
State — and we think it a relic of barbarism. We 
contrive to let prisoners sit with their counsel in 
this State, and have never known it to hurt either 
prisoner or counsel. <A prisoner can be just as 
effectually guarded out of the dock as in it. The 
idea that the dock is for the protection or pleasure 
of the prisoner is quite new and pleasant. To our 
minds it is a species of unnecessary and degrading 
imprisonment to shut a prisoner, presumably inno- 
cent, in a spiked cage, like a wild beast. At all 
events, to compel a prisoner to stand during trial, is 
a most gratuitous cruelty. But our British brethren; 
regard the dock, like their own wigs, as one of the 
guarantees of the British constitution, and so says 
the Journal, ‘*the dock grievance is imaginary, but 
not the less a good topic for declamation and storm- 
in-teapot agitation.” Perhaps, however, they will 
be persuaded after a while to give up the dock as 
they surrendered trial by battle, but reluctantly. 


We had thought that the sensitiveness of human 
nerves had received its highest exemplification in 
the case in the city of New York, where one party 
undertook to get an injunction restraining another 
from trundling a baby-carriage in a room over the 
first party’s head in the same boarding-house. But 
the case of Moody v. Steggles, ante, 272, goes ahead of 
that. The suit involved the question of the right of 
one to maintain a metal sign affixed to the house of 
another, it having been so affixed for forty years. In 
every case there is always a strong point and a weak 
point. In this case the denial of such an easement 
was the strong point; the weak point was that the 
sign creaked, The court gravely said: ‘‘It is said 
that the signboard creaks, and that the plaintiffs 
have no right to cause the annoyance which is pro- 
duced by the creaking of the signboard. Now, it 
appears to me from the evidence, that the signboard, 
if I may use such an expression, creaks from its own 
nature. It is not easy, and probably not possible, 
to expose a wide surface of metal such as this sign- 
board appears to be to the action of the wind down 
this passage without causing some creaking, and it 
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appears to have always creaked more or less. But 
the evidence goes to show that in the spring of last 
year it creaked rather more than usual, and then an 
interview took place between Mr. Vaughan, who 
was specially affected by it, and the plaintiff, Miss 
Moody, in which she seems to have offered him the 
use of the ladder, and to have invited him to grease 
it himself, which invitation he refused. The whole 
thing with regard to the creaking is of a trumpery 
description. It does not appear to me that there 
has been any creaking in excess of what is naturally 
incidental to a signboard, and certainly in the later 
exercise of the right the plaintiff has studiously de- 
sired to minimise the inconvenience to the defend- 
ant, because it has been erected with India rubber 
washers, which undoubtedly have diminished the 
noise to the greatest possible extent. Therefore, 
that defense appears to me to be insignificant and 
idle.” It is seldom that an English court ventures 
on such a flight of humor as this, but perhaps after 
all the court meant it all in gravity. 


**Our Divorce Courts; their Origin and History; 
why they are needed; how they are abused; and 
how they may be reformed. By Charles Cowley.” 
This is the title of a pamphlet, the historical por- 
tion of which was first published in this JouRNAL, 
ante, pp. 110, 131. The supplementary portion is 
devoted to straining the English language to its ut- 
most capacity for vituperation, in commenting on 
Attorney-General Train; but to a woman it would be 
a very provoking performance, for it excites the cu- 
riosity without gratifying it. We cannot find out 
what Mr. Attorney has been doing. Even the au- 
thor’s reference to his own case of Cowley v. Train, 
124 Mass. 226, does not enlighten us, except to the 
fact that the plaintiff was successfully demurred to 
by Mr. Attorney in an action of tort. We cannot 
agree with the author in his opinion that ‘settled 
mental aversion” ought to be a cause for divorce. 
Such a rule would speedily unhitch half the couples, 
who would avail themselves of so easy an escape in 
so congenial a way. 


If ‘‘settled mental aversion” should become 
ground for divorce, we should not see many actions 
like that of Manning v. Manning, 79 N. C. 293. Mrs. 
Manning, at the age of 52—old enough to know 
better — entertained a ‘‘ settled mental aversion” 
toward her husband, and probably having no other 
available pretext for separation, she undertook to 
procure a separation from bed and board by an ac- 
tion of ejectment. The syllabus is as follows: ‘‘In 
an action by a wife against her husband to recover 
the possession of her lands of all which he had 
taken possession and control and was cultivating 
solely for his own use, and damages for withholding 
the same, held, that the action would lie. But 
the husband’s marital right of occupancy cannot be 
impaired; his right of ingress and egress to the 
dwelling and society of his wife continues; and a 
writ of possession following a judgment must be so 
framed as to put the wife in possession without put- 





ting the husband out.” Verily, here was a second 
Daniel come to judgment. The lady was accorded 
her pound of flesh, but she could not get rid of her 
husband so easily. The court indulge in a little 
quiet sarcasm on the subject as follows: ‘‘It pre- 
sents the first instance in North Carolina where a 
wife becoming discontented with him, among other 
things, secks a judicial separation from her hus- 
band by an action of ejectment. For the relief in 
such an actio. consists not only in putting the 
plaintiff in possession, but also in expelling the in- 
truding husband, bag and baggage, if he has any, 
from her dwelling and premises. If the wife is en- 
titled to recover as claimed, the writ of possession 
following the judgment will be under her control, 
and if she prefers it she may be content with eject- 
ing the husband from the lands only, and as to the 
dwelling-house concede him the privilege of ingress 
and egress, but as a matter of favor and not a right. 
If she beholds her hushand with a sinister eye, how- 
ever, and prefers to forsake him and cleave unto her 
property, she may direct the sheriff to use only so 
much force as is necessary to remove his body from 
her bed and board, and put it down in the public 
highway. Unless the court can undertake to con- 
trol the judgment and writ of possession in such 
cases, which it has never heretofore done, the con- 
sequences which we have pointed out are inevita- 
ble.” And they conclude, that the wife’s proposi- 
tion ‘‘is fraught with the most dangerous conse- 
quences to society, to wit, that a wife may under 
the forms, and with the sanction of law at her own 
will, and without cause, eject her husband from her 
dwelling and society because the house is her sepa- 
rate property. I can never agree that either hus- 
band or wife can, without committing those offenses 
which the law designates as causes of divorce or 
separation, invoke the aid of the courts to render a 
judgment, the unavoidable consequence of which 
would be a separation of man and wife. Nothing 
less than an express and positive statute to that 
effect can control or destroy that highest of all the 
obligations imposed in the marriage relation — that 
man and wife shall live together.”” That North Car- 
olina court is right. This world would be insup- 
portable if our wives could usurp our privilege, and 
turn us out of their houses in our old age, at their 
caprice. 





NOTES OF CASES. 





A NOVEL point was decided in The Parlement 
Belge, 4 P. D. 129, March, 1879. It was there 
held that a packet, conveying mails and carrying on 
commerce, does not, notwithstanding that she be- 
longs to the sovereigns of a foreign State, and is 
officered by officers commissioned by him, come 
within the category of vessels which are exempt 
from process of law; and it is not competent to the 
Crown, without the authority of Parliament, to 
clothe such a vessel with the immunity of a foreign 
ship of war, so as to deprive a British subject of 
his right to proceed against her. The action was 
for damages by collision. Sir Robert Phillimore, 
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in pronouncing the opinion, first laid down the doc- 
trine that ‘‘ every public ship of war belonging to a 
State in amity with her Majesty is exempt from the 
jurisdiction of this court.” Citing The Charkieh, 
L. R., 4 A. & E. 59; The Constitution, 4 P. D. 39; 
Ss. C., 19 Alb. L. J. 165; Briggs v. The Light Boats, 
11 Allen, 157. See, also, The Exchange, 7 Cranch, 
135. Second, that this doctrine is restricted to ships 
of war. Citing The U. S. v. Wilder, 3 Sumner, 315; 
The Santissima Trinidad, 7 Wheat. 283. Third, 
that the convention between her Majesty and the 
King of the Belgians, placing the vessel, while in 
British ports, in the category of a public ship of war, 
and exempt from the process of English courts, was 
ineffectual without the authorization of Parliament. 
On this point he distinguishes ‘‘ that learned writer, 
Chancellor Kent;” 1 Com., p. 166, ed. 1873; and 
U. S. v. The Schooner Peggy, 1 Cranch, 103; which 
were relied on by counsel as establishing the con- 
trary doctrine. He concludes: ‘‘This is a use of 
the treaty-making prerogative of the Crown which 
I believe to be without precedent, and in principle 
contrary to the laws of the Constitution. Let me 
consider to what consequences it leads. If the 
Crown, without the authority of Parliament, may 
by process of diplomacy shelter a foreigner from the 
action of one of her Majesty’s subjects who has suf- 
fered injury at his hands, I do not see why it might 
not also give a like privilege of immunity to a num- 
ber of foreign merchant vessels or to a number of 
foreign individuals. The law of this country has 
indeed incorporated those portions of international 
law which give immunity and privileges to foreign 
ships of war and foreign ambassadors; but I do not 
think that it has therefore given the Crown author- 
ity to clothe with this immunity foreign vessels 
which are really not vessels of war, or foreign per- 
sons, who are not really ambassadors.” The case 
shows the high esteem in which the American ad- 
miralty and constitutional authorities are held in 
England. 


Another rather novel question was adjudged by 
the English Court of Appeal, in Drew v. Nunn, 40 
L. T. (N. 8.) 671, namely: that the lunacy of a prin- 
cipal, if so great as to render him incapable of con- 
tracting for himself, puts an end to an authority to 
contract for him previously given to his agent, but 
that such principal is liable on contracts made by 
the agent after the lunacy with persons to whom the 
principal had held out the agent as authorized, and 
who had no notice of the lunacy. Brett, L. J., 
said: ‘‘ One would have thought that question would 
have been found to have been decided on clear prin- 
ciples. But when authorities are looked into— and 
Ihave looked into Story on Agency, the Scottish 
and French authorities, Pothier and others — no sat- 
isfactory conclusion can be arrived at.” It was ar- 
gued that lunacy is analogous to death or marriage, 
which clearly revoke the authority. Blades v. Free, 
9 B. & C. 167; Smout v. Ilbery, 10 M. & W.1. A 
lunatic cannot appoint an agent. TZarbuck v. Bisp- 
ham, 2 id. 2; Story on Agency, § 6. A lunatic’s 
marriage is void if, when the ceremony took place, 








he was so insane as not to understand its nature. 
Browning v. Reane, 2 Phill. Ec. Cas. 69; Howard v. 
Digby, 2 Cl. & Fin. 634. In Story on Agency, § 
481, the general rule of law is stated as to revoca- 
tion of authority, but the author appears to be 
doubtful whether the agent’s authority is reyoked 
by the lunacy until that has been established by in- 
quisition; and Kent’s opinion was that the fact of 
lunacy must have been previously established by in- 
quisition. 2 Com. 645. See, also, the cases collected 
in the note to Manby v. Scott, 2 Smith’s Leading 
Cases, 7th ed., 479 et seg. In 1 Pars, on Cont. 71, n. 
c, the authorities are collected. In Davis v. Lane, 
10 N. H. 156, the precise doctrine of the principal 
case on both points was held, but the court also held 
that where the authority was coupled with an in- 
terest, so that it could be exercised in the name of 
the agent, the insanity of the principal would not 
operate as a revocation, any more than in case of 
death. Brett, L. J., said in the principal case: ‘I 
therefore think the true ground is that the agent, 
being a person appointed when the principal could 
act for himself to act for him, when the principal, 
according to law, cannot act for himself, the person 
who represents him ceases to be able to act for him.” 
As to the ground of the doctrine, in case of a hold- 
ing out, of the continuance of the agency until no- 
tice, the court think it is neither contract nor estop- 
pel, but, as they say, ‘‘it is because of a representa- 
tion, made by the principal when he was sane and 
could make it, to an innocent party upon which the 
latter has a right to act until he knows of the lu- 
nacy.” 


In Reed v. Wilson, Supreme Court of New Jersey, 
February, 1879, it was held that the court will take 
judicial notice of the almanac, as well as of the law 
merchant. Consequently an averment that a note, 
dated August 12, 1872, payable at four months, in 
Pennsylvania, was presented December 14, 1872, suf- 
ficiently states a presentment at the proper time, as 
the court will take notice that December 15, 1872, 
fell on Sunday; and it must be presumed that the 
three days of grace allowed by the law merchant 
are also allowed by the law of the State where the 
note is payable. The same is held, as to judicial 
notice, in Mechanics and Farmers’ Bank v. Gibson, 
7 Wend. 460. The writers on evidence say that it 
is not necessary to prove the coincidence of days of 
the week with days of the month, and cite Hoyle v. 
Cornwallis, 1 Str. 387; Hurvy v. Broad, 2 Salk. 626; 
Hanson v. Shackelton, 4 Dowl. 48; Sasscer v. Bank, 
4 Md. 409; Pearson v. Shaw, 7Ir. L. R. 1; Rodgers 
v. State, 50 Ala. 102; Bury v. Blogg, 12 Q. B. 877. 
In Rodgers v. State, supra, the court took notice 
that their term commenced on a certain day, and 
that Nov. 5, 1873, was in the second week of that 
term. In Bury v. Blogg, supra, an action on an 
agreement to supply beer within twelve months from 
the date, alleged a breach; held, that the declaration 
was not bad for want of an averment that the de- 
fendant did not supply the beer within twelve 
months from its date. As to the presumption of 
the existence of the law merchant in another State 
or country, see Dollfus v. Frosch, 1 Den. 367; Wood 
v. Corl, 4 Metc. 203; Lucas v. Ladew, 28 Mo. 342; 
which hold with the principal case. But see, contra, 
Goddin v. Shipley, 7 B, Monr, 575. ; 
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WAIVER BY INSURED OF STATUTORY 
BENEFITS. 


N Farmers and Drovers’ Insurance Co. v. Curry, 
13 Bush, 312; 8. C., 26 Am. Rep. 194, where a 
statute enacted that all statements in an application 
for insurance should be deemed representations and 
not warranties, and that no misrepresentation, un- 
less material or fraudulent, should vitiate a policy; 
but parties entered into a contract for insurance, 
providing that the statements in the application 
should be deemed part of the policy, and war- 
ranties, and that any false representation should 
render the policy void; it was held, that the con- 
tract waived the benefit of the statute, and was 
avoided by any untrue statement, although immate- 
rial. The court said: ‘‘ This statute would no doubt 
control in all cases where the policy is silent as to 
the effect of such statements and descriptions, but 
when the parties undertake in the policy itself to 
declare the meaning and effect to be given to its 
stipulations, they have a right to do so, and there is 
nothing in the act supra, to indicate an intention on 
the part of the Legislature to control the action of 
the parties in this respect. The doctrine on this 
subject is thus stated by Mr. Sedgwick, in his work 
on Statutory and Constitutional Law, p. 109: ‘The 
general rule is that no contract or agreement can 
modify law.’ ‘To this rule, however,’ he says, 
‘there is a large class of exceptions, expressed by 
the maxim, modus et conventio vincunt legem. These 
are cases where the party is held at liberty to waive 
a statutory provision, which, if insisted on, would 
inure to his benefit; and generally it is true that 
where no principle of public policy is violated, par- 
ties are at liberty to forego the protection of the 
law.’ No principle of public policy is involved in 
a case like this, and when a party chooses by his or 
her contract to stipulate that parts of it shall have 
a construction and effect different from that the law 
would give to it but for their contrary declaration 
in the contract itself, it ought to be interpreted by 
the courts as they have contracted it shall be inter- 
preted.” 

The doctrine of this case was disavowed by Dil- 
lon, C. J., in White v. Connecticut Mutual Life In- 
surance Co., 4 Dill. 177. The Missouri statute pro- 
vided that no misrepresentation should be deemed 
material or avoid a policy of life insurance, unless 
the misrepresentation should actually have con- 
tributed to the contingency or event on which the 
policy was to become payable. The parties entered 
into a warranty policy, and breach of warranty was 
alleged; but there was no averment that the mat- 
ters misrepresented contributed to the death, and 
there was no reference to the statute in the policy. 
Held, that no waiver of the statute could be im- 
plied, and that the statute extended to warranties 
as well as representations. The court said: ‘‘ The 
Legislature of Missouri conceived, and we think 
wisely, that the promises held forth to the assured 
in the policies in general use were but too often a 
delusion and a snare, and as the courts were power- 
less to correct the evil, it ought to be corrected by 





statute.” ‘‘In the light of these considerations, 
the purpose and meaning of the statute are not to 
be mistaken.” ‘‘The act is to be treated as if in- 
corporated” in the policy, ‘‘unless there is an 
express provision in the policy to the contrary, if it 
be competent, indeed, to insert such a provision.” Of 
the Kentucky case the court say: ‘‘It is seldom that 
we feel constrained to differ with the deliberate 
judgment of that learned and able court, but in 
this instance we are not convinced by its reasoning. 
Its conclusion thwarts what appears to us the mani- 
fest purpose of the enactment.” ‘‘It is by no means 
clear that a principle of public policy is not in- 
volved.” ‘‘ But, conceding that the statute is not 
so founded on public policy as that its benefits may 
not be renounced, still the general rule is that laws 
in existence are necessarily referred to in all con- 
tracts made under such laws, and that no contract 
can change the law. Such is the general rule. The 
exception is that where no principle of public pol- 
icy is concerned, a party is at liberty to waive a 
statutable provision intended for his benefit. But 
the intention to waive such benefit ought to be clear. 
Now, to hold that a party, by merely accepting a 
policy in the form in use before the statute was 
adopted (which produced the very mischief aimed 
at by the Legislature), waives the intended protec- 
tion of the statute, is to defeat the precise end that 
the Legislature had in view. It is to perpetuate the 
mischief and nullify the remedy.” 

The same view was taken in Reilly v. Franklin In- 
surance Co. of St. Louis, 43 Wis. 449. A statute 
provided that where real property within the State, 
insured against fire, should be totally destroyed by 
fire without criminal fault of the assured, the amount 
of insurance written in the policy ‘‘should be taken 
and deemed to be the true value of the property at 
the time of such loss, and the amount of the loss 
sustained.” In a policy issued after the statute took 
effect, the parties stipulated that the damages should 
be established ‘‘according to the true and actual 
cash marketable value of the property when the 
loss happened.” Held, that the amount written in 
the policy was conclusive as to the amount of dam- 
ages, and on grounds of public policy could not be 
changed by such stipulation. The court approve 
Judge Dillon’s decision, and disapprove the Ken- 
tucky decision. They say: ‘‘ We have already seen 
that the Legislature seems to have enacted the law 
of 1874, to prevent or do away with, as far as possi- 
bly, the great evils and mischiefs arising from over- 
insurance. Consequently, on grounds of public 
policy, and in order to accomplish that end, it was 
provided that the amount of insurance written in 
the policy shouid be conclusive as to the value of 
the real property destroyed. Now, the law is well 
settled, that where a statute is founded upon public 
policy, a party cannot waive its provisions even by 
express contract.” ‘‘ The law of 1874 must be re- 
garded as though written in the policy itself.” And 
in Thompson v. St. Louis Insurance Oo., id. 459, 
arising under the same statute, it was held that a 
stipulation in the policy for an arbitration as to the 
amount of loss was ineffectual. 
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In Chamberlain v. Insurance Co., 55 N. H. 249, 
relied upon by Judge Dillon, the policy contained a 
condition that it should be void if the premises 
should become vacated by the removal of the owner 
or occupant, without immediate notice to the com- 
pany and consent + dorsed on the policy. The build- 
ings were occupie** by the owner at the date of the 
policy, and continued to be thus occupied nearly a 
year, when they were vacated, and remained unoccu- 
pied until their destruction by fire nine months later. 
They were not destroyed by reason of exposure to 
any risk which it was the object of the condition in 
the policy to guard against. W. gave no notice to 
the company of the vacating of the buildings, be- 
cause, not having obtained the insurance nor received 
the policy, he was ignorant of the condition therein; 
and C. gave no notice, because (without fault or 
negligence) he was unaware that W. had removed. 
Held, the failure to give notice was a ‘‘ mistake,” 
within the intendment of the statute, which pro- 
vides that ‘‘no policy shall be avoided by reason of 
any mistake or misrepresentation, unless it appears 
to have been intentionally and fraudulently made; 
but the party insuring, in any action brought against 
them on such policy, may show the facts, and the 
jury shall reduce the amount for which such party 
would otherwise be liable as much in proportion as 
the premium ought to have been increased if no 
mistake or misrepresentation had occurred.” The 
court say: ‘‘The policy and purpose of the law 
were to promote honest and open fair dealing, to do 
equal justice, to protect the confidence reposed by 
the insured in those with whom he may contract, 
and (especially disclaiming any reference to this de- 
fendant company) to spring the traps ‘concealed in a 
mass of rubbish’ before the unwary traveller shall 
have put his foot in them; to prevent and prohibit, 
in short, the farce and fraud by which it has too 
often been found that the party apparently insured 
by the stipulations written upon one side of a piece 
of paper, was uninsured by the conditions involved 
in the ‘insurance typography’ indorsed upon the 
other side of the same piece of paper. I am unable 
to doubt that the statute was intended to apply, not 
merely to a mistake in matters antecedent to the ex- 
ecution of the contract of insurance, but to any and 
all matters affecting its continuing vitality. The 
statute cannot be well said to interfere with the 
rights of parties to bind themselves by such stipu- 
lations and conditions as they may choose deliber- 
ately and fairly to make.” ‘‘ More than fifteen years 
before the date of this policy the Legislature of 
1855 enacted the substance of the law which is now 
expressed in § 2 of ch. 157, Gen. Stats., and every 
subsequent contract of insurance made in this State 
has been made in view of and in subordination to 
this law, which has thus been practically incorpo- 
rated into the contract; for ‘the obligation of a 
contract,’ it is said, ‘ consists in its binding force on 
the party who makes it. This depends upon the 
laws in existence where it is made; these are neces- 
sarily referred to in all contracts.’ Cooley’s Const. 
Lim. *285. ‘The law, then, which has this bind- 
ing obligation, must govern and control the contract 





in every shape in which it is intended to bear upon 
it, whether it affects its validity, constraction, or 
discharge. It is, then, the municipal law of the 
State, whether that be written or unwritten, which 
is emphatically the law of the contract made within 
the State, and must govern it throughout, whenever 
its performance is sought to be enforced.’ Wash- 
ington, J., in Ogden v. Saunders, 12 Wheat. 259.” 

So, whether it is put on grounds of public policy 
or lack of an express waiver, the doctrine of Ken- 
tucky seems an authority pretty thoroughly disap- 
proved. On principle, we believe that it would be 
a highly dangerous doctrine that should allow in- 
surers to evade the law by imposing policies in the 
old form on a careless, ignorant, or helpless com- 
munity. 





RELATIONS OF CHRISTIANITY TO THE 
COMMON LAW. 


BY REV. M. B. ANDERSON, D. D. 


(Read before the Social Science Association, at Sara- 
toga Springs, September, 1879.] 


II. 


T the Norman conquest the influence of Lanfranc 
brought about a partial exemption of the clerical 
order from the jurisdiction of the civil courts, and se- 
cured a distinct foothold for the canon law of Rome, 
which had just assumed the proportion and dignity of 
a code, and put forth its claims to be the world’s rule 
of life. But notwithstanding the concessions made co 
Lanfranc to whom William the Bastard was indebted 
for the Papal indorsement of his raid upon England, 
he sternly maintained the supremacy of the civil au- 
thority. The blunt refusal of the Conqueror to do 
Homage as a vassal to Hildebrand — the long contest 
between Anselm and William Rufus and Henry I. re- 
garding the feudal relations of the Archbishop to the 
sovereign, and the control of the landed property of 
the See of Canterbury —the Constitutions of Claren- 
don—the statute De viris Religiosis, ordinarily known 
as the statute of Mortmain—the fictitious actions for 
“recoveries’’ contrived by the clergy to evade the ac- 
tion of this last-named statute — all show the continu- 
ous vigor with which Norman sovereigns and Norman 
barons carried on the contest for the supremacy of the 
civil over the canon law. The curious old chronicle of 
Jocelin of Brakelonde, illustrates the power of this 
opposition in the courts of law. The old monk bit- 
terly complains that the knights of the assise refused 
to admit their written titles to lands drawn with all 
the technicalities and exactness of the clerical lawyers 
of the time, as against the claims of the heirs at law 
of adeceased person who had conveyed lands to the 
mouastery. The knights declared the land to belong 
to the heirs at law, and gruffly answered the monks 
that they cared nothing for their secret conveyances 
and charters. The land in question had belonged to 
the deceased and his ancestors time out of mind, and 
it now belonged to the dead man’s heirs in spite of all 
documents to the contrary. The angry refusal of the 
barons at Merton to change or replace a doctrine of 
the common law by one drawn from the canons, was, 
in fact, not so much a judgment against the change 
proposed in the law, as it was the development of a 
prejudice against the source from whence the doctrine 
was drawn. It was merely one out of many indica- 
tions of the rigid determination of king and people to 
defend the customary and statute law of England 
against the encroachments of the clerical power and 
the clerical code, and thereby to preserve in a measure 
their independence of the Papal See. Though the 
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clergy were permitted to be tried by the canon law, an 
appeal to the king’s courts was always possible, and the 
commands of the Pope could not be publicly promul- 
gated, without permission given by the civil govern- 
ment. 

In the light of this constant jealousy of the en- 
croachments of the clerical order we are to examine 
the purport of the celebrated doctrine of Sir Matthew 
Hale, * that Christianity is parcel of the common law.” 
It may be proper in the outset to say that no custom, 
usage or principal case can legitimately be made a part 
of a judicial decision until it be proved to be ancient, 
commonly received, and not inconsistent with the 
natural plain rules of justice. Sir Matthew Hale says: 
**When I call those parts of our laws leges non scripte, 
Ido not mean as if all those laws were only oral, or 
communicated from the former ages to the latter 
merely by word. For all these laws have their 
several monuments in writing whereby they are trans- 
mitted from one age to another, and without which 
they would soon Jose all kind of certainty. They are 
for the most part extant in records of pleas, proceed- 
ings and judgments, in books of reports and judicial 
decisions, in tractates of learned men’s arguments and 
opinions preserved from ancient times and still extant 
in writing.” 

Therefore, we accept a judicial opinion or the state- 
ment of a learned lawyer as an authoritative declara- 
tion of what already is, whether in the range of former 
decisions, or established custom, or universal opinion. 
We ure now prepared to subject this dictum of Hale as 
a principle of common law to the tests which he him- 
self has laid down. 

(1) Was the body of the Christian Scriptures ever in 
any intelligible sense a part of the Jaw of England? 
If so, it must have been a criminal offense to violate 
their injunctions or deny their doctrines, apart from 
any established laws of the realm, expressed in judi- 
cial decisions or acts of Parliament. In point of fact, 
however, a vastly greater number of men have been 
punished by the laws of England, because of their ac- 
ceptance and practice of scriptural teaching than for 
denying or failure to practice it. Up toa late period, 
it was held that a church establishment was just as 
much a part of a government as a court of justice. The 
laws by which such establishments were protected 
were civil laws, which defined the offenses which they 
forbid with great exactness, and affixed such penalties 
thereto as the makers of them saw fit. But from the 
time of the earliest Saxon conquests to the present 
day there is no trace of legislation or custom which 
adopted the Christian or Jewish Scriptures, or even 
the body of the canon law as in themselves binding, 
and as such to be enforced by physical pains and pen- 
alties. Doctrines and moral notions, founded in the 
Christian Scriptures or tradition, or in the canon law, 
have been made the basis or sources of civil enact- 
ments, but neither of these have in and of themselves 
been recognized as law by England or any other Christ- 
ian State. We deny positively that there is any cus- 
tom or usage upon which such universal declarative de- 
cision could be founded. Indeed, such a supposition is 
manifestly absurd. 

(2) Let us examine the legal history of the dictum as 
it appeared in law books and decisions. The oldest 
common-law authority, to which reference is made 
in laying down the maxim, is a report in the Year 
Books, of the “36 Henry 6th,’’ pages 38-40, of an ar- 
gument of a case in which Humfrey Bohun brought a 
writ of ‘“‘quare impedit’’ against John Broughton, 
Bishop of Lincoln, to recover the plaintiff's right of 
presentation to a church living. The question arose 
as to the bearing of the ecclesiastical law of the realm 
upon the civil rights, respectively of Bohun and the 
Bishop. Prisot, who appears as judge, says, in sub- 
stance, that the rights of the parties are to be ascer- 





tained by a reference to the ecclesiastical and civil 
laws respectively, as to their bearing on the case. Hig 
words are as follows: 

A tel leis que ils de Seint Eglise ont en ancien scrip- 
ture, covient a nous a donner credence; car ceo [est] 
comune ley sur quel touts manners leis sont fond.” * * * 
** Nous sumus obliges de conustre lour ley de St. Eglise 
et semblament ils sont obliges de conustre nostre ley.” 


{Translation.—To such laws as they of the Holy 
Church have in ancient writings it is fit that we 
should recognize as authority, for this is common law 
or custom, upon which all kinds of laws are founded. 
* * * Weare obliged to recognize their Holy Church 
law and equally they are under obligation to recognize 
our law, i. e., the civil law.) 

Now, in this case it seems plain that the magistrate 
was referring tv ecclesiastical usage in order to deter- 
mine what should be the decision of alaw court in 
a litigation in which the rights of parties, lay and 
clerical, were involved. What he refers toas that upon 
which all laws are founded, is common and univer- 
sal custom, represented in this case by the civil and 
ecclesiastical usages and laws bearing on the property 
involved in the right of presentation to a church liv- 
ing, which, as the plaintiff alleged, had been unlaw- 
fully usurped by the Bishop and given by him toa 
clergyman. The “ ancien scripture,” to which Prisot 
refers, is plainly the ecclesiastical law of the realm, 
which defined the extent of a bishop’s right to present 
a clergyman to a living when the lay patron had failed 
to exercise his right. The words ‘ancien scripture”’ 
cannot refer to the Old or New Testament, for the 
simple reason that advowsons and property in church 
livings were not known to Moses and the prophets, 
nor to Christ and his apostles. Simon Magus is the 
only precedent in scripture for a transaction of this 
sort. 

According to the appendix to Jefferson’s Reports the 
next statement which involves any thing like the dic - 
tum in question occurs in a passage from a book known 
as ** Finch’s Law,” published in 1613, which reads as 
follows: **’To such laws of the church as have warrant 
in holy scripture our law giveth credence.” For au- 
thority, Finch refers to Prisot in the case already cited. 
He converts ‘ancien scripture,’ or canon law, into 
‘Holy Scripture,’’ and puts the duty upon common 
law courts of deciding how far English ecclesiasti- 
cal law is in accordance with Holy Scripture, which 
is a total misapprehension of the sense of the Year 
Book.* 

In 1758 Justice Wingate quoted the words of Finch, 
and decided them to be common law, citing Prisot also 
as authority. In 1765, Sheppard states the principle in 
the words of Finch, and cited Finch and Wingate as 
authority. The next decision in order of time is that 
of Sir Matthew Hale, who affirms that “ Christianity 
is parcel of the lawsof England.’’ Blackstone, in his 
Commentaries, repeats the maxim in the words of Hale, 
excepting that he substitutes the word “part” for 
parcel.”” In 1780, the corporation of London passed a 
by-law, inflicting a heavy fine on freemen who, being 
elected to the office of sheriff, refused to serve. They 
then elected a dissenter, who could not serve unless 
he partook of the eucharist according to the rites of 
the Church of England. This he refused, and the 
sheriff elect was sued for the fine which this refusal 
involved, and was condemned to pay it by the lower 
courts. The case came by appeal before the House of 


* We may remark in passing that Jefferson confounds the 
author of Finch’s Law, the book which he quotes, with 
Heneage Finch Lord Nottingham, who was made Chancel- 
lor in 1673, in the reign of Charles II. The author of Finch’s 
Law was Sir Henry Finch, a sergeant at law and reader in 
Gray’s Inn. He was the father of the somewhat notori- 
ous John Finch, speaker of the Long Parliament and Lord 
Keeper under Charles I. Finch’s Law was a text-book in 
high repute till the publication of Blackstone’s Commen- 
taries. 
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Lords. The decision of the lower courts was reversed, 
and Lord Mansfield pronounced the opinion of the 
Law Lords. In it he says: ‘‘ The essential principles 
of natural religion are a part of the common law; the 
essential principles of revealed religion are a part of 
the common law —so that any person reviling or sub- 
verting or ridiculing them may be prosecuted at com- 
mon law.’’ He further adds that “‘ there never was a 
single instance from the Saxon times down to our own 
in which a man was punished for erroneous opinions 
concerning rights or modes of worship, but upon some 
positive law.”” * * * ‘For atheism, blasphemy and 
reviling the Christian religion there have been in- 
stances of persons prosecuted and punished upon the 
common law.” 

Lord Campbell, in a note upon the passage quoted, 
says: ‘This I think is the true sense of the often-re- 
peated maxim that Christianity is part and parcel of 
common law.’’ Lives of the Chief Justices, vol. 2, 
p- 390. 

It is clear from this that both of these judges 
deny that the common law gives the magistrate any 
power to punish a man for denying the doctrines or 
refusing to follow the precepts of Christianity as such. 
If this were not the case it would compel acourt to as- 
certain what the ‘‘essential principles”’ of Christian- 
ity really are, and to decide upon such a question would 
involve the framing and establishing of some system 
of doctrine and practice to be recognized as constitut- 
ing the ‘essential principles of Christianity.’? Lord 
Mansfield’s decision is then that the maxim signifies 
only that blasphemy and reviling Christianity were of- 
fenses indictable at common law. The question now 
arises whether blasphemy was punished as an offense 
against the peace and good order of society, or as an 
offense against Christianity. It seems to me that blas- 
phemy is in reality punished as an outrage against pub- 
lic decency, tending to produce civil disorder and 
breaches of the public peace. The moment the mag- 
istrate undertakes to punish sins against God which 
are not recognized by the law as crimes against civil 
society, he passes into the domain of conscience and 
becomes a persecutor. 

American decisions bearing on the maxim under 
discussion seem to follow mainly the track of Lord 
Mansfield. We will give a few of these that seem to 
be representative in their character. 

The Supreme Court of Pennsylvania in the case of 
Updegraph v. The Commonwealth, 11 Serg. & Rawle, 394, 
says: ‘“*So that we are compelled to admit that, al- 
though Christianity be part of the common law of the 
State, yet it is in this qualified sense that its divine 
origin and truth are admitted, and therefore it is not 
to be maliciously and openly reviled, and blasphemed 
against, to the annoyance of believers, or the injury of 
the public.” 

In the case of Andrew v. The New York Bible and 
Prayer Book Society, 4 Sandf. Rep. 180-184, the. court 
speaks as follows: *‘The maxim that Christianity is 
part and parcel of the common law has been frequently 
repeated by judges and text-writers, but few have 
chosen to examine its truths, or attempted to explain 
its meaning.’’ 

Referring to the passage already quoted from Lord 
Mansfield and Lord Campbell, the court goes on to 
say: ‘Its true and only sense is, that the law will not 
permit the essential truths of revealed religion to be 
ridiculed and reviled. In other words, that blasphemy 
is an indictable offense at common law. The truth of 
the maxim in this very partial and limited sense may 
be admitted. But if we attempt to extend its appli- 
cation we shall find ourselves obliged to confess that it 
is unmeaning or untrue. If Christianity is a munici- 
pal law in the proper sense of the term, as it must be if 
& part of the common law, every person is liable to be 
punished by the civil power, who refuses to embrace 





its doctrines and follow its precepts. And if it must 
be conceded that in this sense the maxim is un- 
true, it ceases tu be intelligible, since a law without a 
sanction is an absurdity in logic and a nullity in fact.” 

Judge Cooley, one of the justices of the Supreme 
Court of Michigan, in his treatise on Constitutional 
Limitations, p. 467, says: “It is frequently said that 
Christianity is part of the law of the land. Ina cer- 
tain sense and for certain purposes this is true. But 
the law does not attempt to enforce the precepts of 
Christianity, on the ground of their sacred character 
or divine origin. Some of these precepts are univers- 
ally recognized as being incapable of enforcement by 
human laws, notwithstanding they are of continual 
and universal obligation. Christianity, therefore, is 
not a part of the law of the land, in the sense that 
would entitle the courts to take notice of, and base 
their judgments upon it, except so far as they should 
find its precepts had been incorporated in, aud thus 
become a component part of, the law.’’ 

Judge Clayton, of Delaware, says: [The common 
law] ‘‘ adapted itself to the religion of the country 
just so far as was necessary for the peace and*safety of 
civil institutions; but it took cognizance of offenses 
against God, only where, by their inevitable effects, 
they became offenses against man and his temporal 
security. It isacurrent phrase among the special plead- 
ers, that the ‘almanac is a part of the law of the land.’ 
By this is meant that the courts will judicially no- 
tice the days of the week, month, and other things 
properly belonging to an almanac, without pleading 
or proving them. Inthe same sense it is sometimes 
said that the lex parliamentaria is a part of the law of 
the land. So, too, we apprehend, every court in a civ- 
ilized country is bound to noticeinthe same way * * 
what is the prevailing religion of the people. * * * 
It will be seen, that in our judgment, by the Constitu- 
tion and laws of Delaware, the Christian religion is 
part of those laws, so far that blasphemy against it is 
punishable, while the people prefer it as their religion, 
and no longer.’’ 2 Harrington’s Reports, p. 553. 

Chief Justice Kent, in the case of Ruggles v. The 
People, after citing various English authorities, to the 
effect that blasphemy was punishable at common law, 
says: ‘‘Thereviling [of Christianity] is still an offense, 
because it tends to corrupt the morals of the people 
and destroy good order. Such offenses have always been 
considered independent of any religious establishment 
or the rights of the church. They are treated as af- 
fecting the essential interests of civil society. 8 John- 
son, p. 293. 

Justice Story, in the case of Vidal v. Girard’s Execu- 
tors, 2 How. 128, says: ‘‘ We are compelled to admit 
that although Christianity be a part of the common 
law of the state, in this qualified sense, that its divine 
origin and truth are admitted, and therefore it 1s not 
to be maliciously reviled and blasphemed against, to 
the annoyance of believers and the injury of the peo- 
ple.” 

Chief Justice Kent, in a debate in the Constitutional 
Convention of 1821, remarked: ‘That to maliciously 
revile it [Christianity] is a public grievance, and as 
much so as any other public outrage upon common de- 
cency and decorum.’ Report of New York State 
Convention of 1821. 

Judge Allen, in the case of Lindenmuller v. The 
People, 33 Barb. 548, discussing the desecration of Sun- 
day and the statute forbidding it, says: ‘The act 
complained of here compels no religious observance, 
and offenses against it are punishable, not as sins 
against God, but as injurious to, and having a malig- 
nant influence in society. It rests upon the same 
foundation as a multitude of other laws upon our 
statute books, such as those against gambling, lotteries, 
keeping disorderly houses, polygamy, etc.’’ 

We have given these quotations as setting forth the 
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present state of opinion among judicial authorities on 
the maxim under discussion. 

In view of the facts, reasonings and authorities 
which we have thus far given, we are justified in set- 
ting forth certain general conclusions: 

1. When the total code of a country has a religious 
origin and sanction as was originally the case among 
the Romans, the Jews and Mohammedans, it is due to 
the fact that the people have accepted the religious 
system which they ;hold, as a body of civil law also. 
Thenceforth the religious system is enforced upon 
their belief and practice by physical pains and penal- 
ties, and it becomes in addition to its religious use and 
character, to all intents and purposes, a body of civil 
law, differing from ordinary civil codes in its purely 
religious origin and its confusion of the functions of 
the religious organization and the state—of things 
divine and human, of the jus sacrum with the jus 
civile. 

2. In all such cases a tendency is manifested by the 
civil and human elements involved in the system, to 
come out in the administration, to segregate them- 
Selves from the religious portion and to grow intoa 
system distinctively political and civil. This is illus- 
trated by the absorption of the Roman jus civile, es- 
sentially religious and priestly in its character, by the 
jus gentium, whose basis was the average moral code of 
the Roman empire, elevated and purified by the reas - 
oned ethical systems of the Greek philosophers, and 
subsequently by the maxims and spirit of Christianity. 
The bulky volumes of the Talmud and the numerous 
decisions and commentaries explaining the Koran, each 
of which contains a body of legal notions differing es- 
sentially from the original texts of Moses and Moham- 
med, are illustrations of the principle here stated. 

3. When a code has a purely civil origin it must of 
necessity embody with more or less completeness and 
accuracy the average moral opinions of the nation 
which adopts it or submits to it. In its development 
and differentiation such a code will tend constantly to 
represent the processes of elevation and degradation 
in the practical morality of the people governed. Laws 
beiug the outgrowth of the prevalent morality, changes 
in them not only reveal the changes in moral belief 
and practice, but they diffuse and accelerate these 
changes as well. Civil law and morality in any nation 
act and react upon each other reciprocally. 

4. Where a civil code and a religious system distinct 
in origin exist side by side, the religious system be- 
comes legally established only through statutes, affix- 
ing civil sanctions and penalties to the neglect or de- 
nial of certain definite and specified portions of the 
creed and rites of the system established. The portion 
of such religious system thus adopted then becomes a 
part of the civil code and differs from other laws only 
in their subject-matter and origin. This statement is 
illustrated by the fact that in England all ecclesiastical 
causes arising in the establishment are ultimately tried 
before lay courts, and that all clerical discipline in- 
volving ejectment from a cure of souls is in fact, if not 
in name, a matter of civil administration. The Arti- 
cles of Religion, the Liturgy and Rubrics, so far as the 
English establishment is concerned, are simply acts of 
Parliament upon which a Jew, a Romanist or an Athe- 
ist may acquire a right to vote. 

The subject of negotiation in all Concordats between 
the Papal See and the states in which the Roman Cath- 
olic religion is established, has been in the main the 
extent to which the canon law shall be adopted by the 
state and enforced by physical pains and penalties. 
So much of the canon law as had been at any time 
adopted and enforced became by that act a part of the 
nation’s civil code, differing from it only in its charac- 
ter and source. 

5. In no country in Christendom has the body of the 
Christian Scriptures been adopted as law to be en- 





forced by physical penalties. Certain rites and dog- 


mas founded in tradition, or upon the Scriptures, or 
both, have been made a part of the civil lawin all 
Christian countries where a church has been estab- 
lished atall. It is in this absorption of ecclesiastical 
rules and principles into the body of constitutional 
and municipal law that an establishment consists. 

6. We see that the first introduction of the maxim 
under discussion was due to a misunderstanding of 
the Year Books, and has never been practically sane - 
tioned in its natural and literal sense by any English 
or American court. The common law has never fur- 
nished the ground for persecution, but it has always 
been inflicted by positive statutory enactment. The 
common law has taken account of Christianity as a 
positive system, for the purpose of punishing blas- 
phemy and malicious ridicule of Christian doctrines 
and rites. The common law has recognized these as 
crimes against the state, and not as sins against God. 
It has regarded them in the light of moral nuisances 
against which the believers in Christianity have a 
right to be protected. 

7. The principle upon which blasphemy is punished 
would oblige a common-law court to protect the wor- 
ship, and regard the sentiments of Mohammedans or 
Hindoos, if their forms of religion were to be widely 
prevalent in a community over which it had jurisdic- 
tion. This protection, of course, could be given only 
to the extent that their rites and worship did not in- 
fringe upon the laws of natural morality and jus- 
tice. 

8. Every code of morality is intimately connected 
with the system of religion from which it springs, and 
in which it finds a sanction. As every civil code in its 
formation and growth adopts the moral code of the 
people for which it furnishes rules of government, so 
the common law of England and the United States has 
absorbed, and is still absorbing into itself, the moral 
principles of Christianity. Hence the Christian sys- 
tem is the moral source of an undetermined but very 
large part of our common as well as of our statute 
law. In this sense Christianity has contributed enor- 
mously to the common law, and also to the code of 
Justinian, and the legal systems of all Christendom. 

9. That portion of the common law which makes blas- 
phemy, Sunday desecration, the disturbance of relig- 
ious assemblies, indictable offenses, seems naturally to 
fall into the class with those laws which provide for 
the community protection against nuisances, whether 
physical or moral in their nature. 

10. Unless taken with the limitations here suggested, 
the maxim under discussion is comparatively meaning- 
less. In the form in which it is commonly stated it is 
calculated to confuse the mind and mislead the judg- 
ment of those unable to supply in thought the requi- 
site limitations. Taken in its literal meaning it makes 
no distinction between civil law and the sources from 
which it may have been derived. It takes no account 
of the distinction between civil laws made compulsory 
by physical penalties, and the obligations of morality 
and religion whose penalties are subjective to the indi- 
vidual offender. Literally understood, the maxim 
contains a dangerous principle, liable to be used in jus- 
tification of judicial decisions which may infringe upon 
real liberty of conscience. 

——__>___—_—_— 
WHEN REPUTATION NOT SUFFICIENT 
PROOF OF MARRIAGE. 


MARYLAND COURT OF APPEALS. 


JONES v. JONES, 48 Mp. 391. 


The fact that a man and woman live and cohabit together 
as husband and wife, holding themselves out as such, is 
not sufficient to establish the fact of a marriage, and 
the legitimacy of the issue of the cohabitation where it 
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is shown that during the life-time of the woman the man 
was married in regular form to another woman. In 
such case an actual marriage to the first-mentioned wo- 
man must be proved. 


PPEAL by plaintiff from the Superior Court of 
Baltimore City. 

This case was before this court on a previous occa- 
sion (45 Md. 144), and having been remanded for a new 
trial, was again tried, the issues being the same. 

It was in evidence that Andrew D. Jones, from the 
year 1819 up to the year 1832, lived and cohabited with 
Henrietta Atkins as his wife, and held her out as such, 
during which time and about the year 1820, Henry 
Jones, the plaintiff, was born, being the son of said 
Henrietta. In the year 1819, said Andrew was by reg- 
ular ceremony married to Anne Smith. She died in 
1844, and in 1851 he was married by regular ceremony 
to Frances Moore. The question at issue was whether 
said Henry was the lawful child of Andrew. Sufli- 
cient other facts appear in the opinion. 


Miter, J. When this case was last before this 
court, it was decided that if Andrew D. Jones was in 
fact married either to Anne Smith or Frances Moore, 
during the life of Bennie, the mother of the appellant, 
Henry Jones, all mere presumption of a previous mar- 
riage of Andrew with Hennie, founded simply upon 
habit and repute, is at once overthrown, and it then 
becomes incumbent upon the appellant to establish 
the alleged marriage of his mother with Andrew as an 
actual fact, by more direct proof. 45 Md. 159. The 
reasoning upon which this decision rests is that in 
such a case the presumption of a marriage arising from 
cohabitation and repute is met and overcome by the 
stronger presumption, that a man will not incur the 
guilt of felony and the danger which attends it 
by marrying another woman during the life of one to 
whom he had previously been lawfully married. 

The appellant’s counsel has earnestly insisted that 
the authorities are at war with this position, and sus- 
tain the doctrine that the presumption arising from 
habit and repute alone may be relied on, and is suffi- 
cient to establish a lawful marriage in all cases, save 
criminal prosecutions for bigamy or adultery, and ac- 
tions of crim. con., which are penal in their nature. 
We think, however, that the ground taken in our 
former decision is well supported by authority, and 
well founded in reason. It is notstrange that but few 
cases can be found in the books in which this precise 
question has arisen or been adjudicated. The decis- 
ions, however, of the Court of Queen’s Bench, of Up- 
per Canada, if correctly stated, as we presume they 
are, in 1 Bishop on Mar. & Div., 8 444, are directly in 
point and seem to have been well considered. The 
case of Taylor v. Taylor, where two women severally 
claimed administration of the effects of a deceased as 
being his widow, was twice before the Ecclesiastical 
Court in England, and in the first instance the court 
said there must be “strict proof” of the alleged ante- 
cedent marriage, and that ‘* presumption could not by 
law be made in favor of it’’ (1 Lee, 571, in 5 Eng. Ecc. 
Rep. 454), and ,in the second, ‘‘cohabitation alone, 
which only creates a presumption of marriage, is not 
sufficient to set aside an actual fact of marriage.” 
Again in King v. Inhabitants of Twyning, 2 Barn. & 
Ald. 386, we find a very strong instance in which the 
presumption of innocence was held to prevail over 
another presumption. The case involved simply the 
settlement of a pauper. A woman had been married 
to a soldier, who soon after left for the East Indies. 
Within twelve months the woman married again, and 
the question turned upon the validity of the second 
marriage, and it was sustained. Bailey, J., said: ‘‘ The 
facts of the case are that there is a marriage of the 
pauper with Frances Burns, which is prima facie valid, 
but the year before that took place she,was the wife of 


Richard Winter, and if he was alive at the time of the 
second marriage it was illegal, and she was guilty of 
bigamy. But are ve to presume that Winter was then 
alive? If the pauper had been indicted for bigamy, it 
would clearly not be sufficient. In that case Winter 
must have been proved to have been alive at the time 
of the second marriage. It is contended that his death 
ought to have been proved, but the answer is that the 
presumption of law is, that he was not alive when the 
consequence of his being so is, that another person has 
committed a criminal act;’’ and Best, J., said, ‘‘Where 
these conflicting presumptions exist, I think the Ses- 
sions were warranted in presuming the death of the 
first husband, on the ground that they could not pre- 
sume that the woman had committed bigamy.’’ These 
decisions in England and Canada sustain, in our judg- 
ment, the position we bave taken on this subject. In 
this country it must be admitted there is some conflict 
of decisions, and of judicial opinion; but it cannot, 
we think, be said that the preponderance of authority 
is the other way. In Poultney v. Fairhaven, Brayton’s 
Verm. Rep. 185, which was also a pauper case, 
the question was whether the pauper woman 
Asenath was the wife of John Slyter, who swore he 
was lawfully married to her. To invalidate this mar- 
riage, the offer was first to prove by Asenath herself, 
that previous to the time when it was alleged she had 
married Slyter she was lawfully married to one Aus- 
tin, who is now alive, but this testimony was rejected. 
The offer was then made to prove her marriage with 
Austin, by reputation and cohabitation with him as 
his wife, and that Austin was yet alive, but this testi- 
mony was also rejected. On appeal the point was dis- 
tinctly presented by counsel that evidence of her mar- 
riage with Austin by reputation ought to have been 
received, as it is admissible testimony in all cases ex- 
cept prosecutions for bigamy and actions of crim. con., 
but the court said, ‘‘she being prima facie the wife of 
Slyter, it was necessary a previous legal marriage should 
be proved to show she was not his legal wife; cohabita- 
tion with Austin, though sufficient to charge him, was 
not proper evidence to disprove her the wife of Sly- 
ter.’’ In Senser v. Bower, 1 Penn. Rep. 450, which was 
an action of ejectment, it was said by Gibson, C. J., 
delivering the opinion of the court, ‘‘for civil pur- 
poses, reputation and cohabitation are sufficient evi- 
dence of marriage; and there is evidently enough in 
the case to show that the plaintiff's father and mother 
were married in fact. But there is said to be the same 
evidence of a precedent marriage of the mother with 
another man, who was alive at her second marriage; 
and hence a supposed dilemma. But the proof being 
equal, the presumption is in favor of innocence, and so 
far is this carried in the case of conflicting presump- 
tions, that the one in favor of innocence shall prevail. 
It must be admitted that this principle is not immedi- 
ately applicable here, inasmuch as there is no conflict- 
ing evidence, and the facts supposed to result are con- 
sistent with each other; but it establishes that the 
same proof that is sufficient to raise a presumption of 
innocence may be inadequate to a presumption of 
guilt.’’ It may be said this is a mere dictum, but if so, 
it certainly is the dictum of a very eminent judge, ex- 
pressing the dictum of avery able court, and is enti- 
tled to due weight as such. In Clayton v. Wardell there 
was a contest over a share of a residuary estate, de- 
vised to the testator’s lawful issue, and the question 
turned upon the legitimacy of the claimant. When 
the case was before the Supreme Court (5 Barb. 214), 
that court, by Edwards. J., delivered-a very able opin- 
ion, holding that where there is evidence of an actual 
marriage, and the question is as to the legitimacy of a 
child of such marriage, the marriage will not be ren- 
dered illegal, nor the issue of it declared illegitimate 
by proof of a prior marriage arising from cohabitation, 








reputation, and the acknowledgment of the parties, 
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and this is placed on the ground that proof of actual 
marriage is ry to overcome the presumption 
which the law makes against crime or acts of a crim- 
inal nature. When the case came before the Court of 
Appeals (4 Comst. 230), a majority of the judges, while 
declining to adopt the position assumed by the Su- 
preme Court, seem to have rested their actual decision 
of the case upon the ground that the proof was not 
sufficient to establish the first alleged marriage, even if 
there had been no second actual marriage; but one of 
them, Pratt, J., delivered a very vigorous opinion, 
taking the same position as that taken by the Supreme 
Court. This case was much relied on by the appel- 
lant’s counsel as sustaining his position, but it is cited 
by Mr. Bishop, in section 446 of his book upon Marriage 
and Divorce, as a seeming authority the other way. 
In the case of Jewell v. Jewell, 1 How. 219, the question 
most discussed by counsel appears to have been 
whether by the laws of Georgia and South Carolinaa 
contract made per verba de presenti, without cohabita- 
tion, or per verba de futuro, and followed by consum- 
mation, amounts to a valid marriage, and equally 
binding as if made in facie ecclesia ; and on this ques- 
tion the judges of the Supreme Court were equally 
divided in opinion. A contract of this character fol- 
lowed by cohabitation for many years, and the birth 
of eight children, was relied on in that case to estab- 
lish the first alleged marriage notwithstanding a sub- 
sequent ceremonial marriage duly proved while the 
first husband was living. It must be conceded, how- 
ever, that what was said by the court upon the other 
points of the case, as to the admissibility of the acts 
and declarations of the parties during this long cohab- 
itation, and that they lived together for so many years 
as man and wife, and treated and spoke of each other 
as such, to show that there had been an actual antece- 
dent marriage between them, tends to support the con- 
tention of the appellant's counsel, that evidence of 
habit and repute ought to have been admitted in this 
case. He has also cited for the same purpose, and with 
equal success, the North Carolina case of Archer v. 
Haithcock, 6 Jones’ Law Rep. 421, and the Kentucky 
case of Donnelly v. Donnelly, 8 B. Monr. 113; but both 
these cases are referred to by Mr. Bishop, in sees. 443 
and 445, as at variance, as he believes, with the general 
English and American doctrine. One of the questions 
decided by the Supreme Court in the case of Gaines v. 
Relf et al., 12 How. 472, was that an actual ceremonial 
marriage could not be made void by the mere confes- 
sion or declaration of one of the parties to it, that he 
had another wife living at the time; and in disposing 
of this wint the court said: ‘ The great basis of hu- 
man society throughout the civilized world is founded 
on marriages and legitimate offspring; and to hold 
that either of the parties could by a mere declaration 
establish the fact that a marriage was void would be 
an alarming doctrine.’’ Finally, in the more recent 
case of Myatt v. Myatt, 44 Ill. 473, where there was a 
proceeding to revoke letters of administration, which 
had been issued to the widow o a deceased party, on 
the ground that at the time of her marriage with the 
deceased she had another husband living, it was held 
by the court, Breese, C. J., delivering the opinion, that 
the proof of such former marriage, consisting simply 
of general proof to that effect, and of the fact of co- 
habitation together as husband and wife, with one or 
more children born to them, is not sufficient to estab- 
lish it. 

We have thus at some length reviewed the authori- 
ties bearing on this question, and in view of them, and 
also in view of our previous decision in Denison v. 
Denison, 35 Md. 361, as to what constitutes a legal 
marriage in this State, and of what we have said in 
Barnum v. Barnum, 42 Md. 295, that in ordinary cases, 
where reputation is relied on to raise the presumption 
of marriage, it must be founded on general, and not 








divided or singular opinion, we have no hesitation in 
adhering to our former decision in this case. While 
doing so, we accept and reaffirm the general doctrine, 
that if parties live together ostensibly as man and 
wife, demeaning themselves toward each other as such, 
and especially if they are received into society and 
treated by their friends and relations as having and 
being entitled to that status, the law will, in favor of 
morality and decency, presume that they have been 
legally married. But what we do decide, is that as in 
such cases a legal marriage is only presumed from gen- 
eral repute and habit, that presumption has its limits 
and may be overcome in particular cases by counter- 
evidence or counter-presumption; and in a case like 
this, where the presumption of a lawful marriage, 
founded simply upon habit and repute, is met by the 
counter-presumption of innocence, the former must 
give way, and the law then requires that the first al- 
leged marriage as an actual fact, shall be established 
by more direct proof. 

It therefore only remains for us to inquire whether 
more direct proof on this subject has been supplied in 
the present trial, and is to be found in the present 
record. Only two additional witnesses have been 
produced on the part of the appellant, and they merely 
prove that Andrew and Hennie were considered as 
man and wife by Captain Frazier and his sons, 
and by their acquaintances white and colored, 
and that Hennie called herself Andrew’s wife, but 
never in Andrew’s presence. This is but a very slight 
addition to the previous evidence of general repute. 
In no sense does it constitute the more direct proof 
which we have said the law requires, and the Superior 
Court was quite right in so treating it. All the rulings 
of that court at the present trial are in entire accord 
with what we have decided to be the law of the case, 
aud they must be affirmed. 

Rulings affirmed, and cause remanded. 

+ 
DISCRIMINATIONS IN STATE PROCEDURE 
AGAINST NON-RESIDENTS CON- 
STITUTIONAL. 

SUPREME COURT OF NEBRASKA. 


MARSH V. STEELE, Jounnson & Co. 


The Code of Nebraska provides that an attachment may be 
issued against a non-resident of the State without the 
undertaking which is required in the case of a resident. 
Held, that the provision is not in conflict with the re- 
quirement of the Federal Constitution (§ 2, art. 4), that 
the citizens of each State shall be entitled to all privi- 
leges and immunities of citizens in the several States. 








) RROR to review a judgment in an action wherein 
an attachment was issued. The opinion sufli- 
ciently states the only question of importance raised. 

MAXWELL, C. J. Section 200 of the Code of Civil 
Procedure provides that “ when the ground of attach- 
ment is that the defendant is a foreign corporation, or 
a non-resident of the State, the order of attachment 
may be issued without an undertaking. In all other 
cases the order of attachment shall not be issued by 
the clerk until there has been executed in his office, by 
one or more sufficient sureties of the plaintiff, to be 
approved by the clerk, an undertaking not exceeding 
double the amount of plaintiff's claim, to the effect 
that the plaintiff shall pay the defendant all damages 
which he may sustain by the attachment, if the order 
be wrongfully obtained.”’ 

It is claimed that the provisions of this section are in 
conflict with section 2, article 4, of the Constitution of 
the United States, which provides that ‘the citizens 
of each State shall be entitled to all privileges and im- 
munities of citizens in the several States.’’ Kent 
says; ‘‘The privileges thus conferred are local and 
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usages of one State cannot be permitted to prescribe 
qualifications for citizens to be claimed and exercised 
in other States, in contravention of their local pol- 
icy.” 

tt was declared in Corfield v. Coryell, 4 Wash. C. C. 
871, that ‘‘ the privileges and immunities conceded by 
the Constitution of the United States to citizens of the 
several States were to be confined to those which were 
in their nature fundamental, and belong of right to 
citizens of all free governments. Such are the rights 
of protection of life and liberty, and to acquire and 
enjoy property, and to pay no higher imposition than 
other citizens, and to pass through or reside in the 
State at pleasure, and to enjoy the elective franchise 
according to the regulations of the laws of the State; 
but this immunity does not apply to every right, for 
some may belong exclusively to resident citizens of the 
State,” etc. 

Cooley, in his work on Constitutional Limitations, 
397, says: **‘ Although the precise meaning of the terms 
‘privileges and immunities’ is not very definitely set- 
tled as yet, it appears to be conceded that the Consti- 
tution secures in each State to the citizens of all other 
States the right to remove to and carry on business 
therein; the right by usual modes to acquire and hold 
property, and to protect and defend the same in the 
law; the right to the usual remedy for the collection 
of debts and the enforcement of other personal rights, 
and the right to be exempt in person and property 
from taxes or burdens which the property or persons 
of citizens of the same State are not subject to; * * * 
but it is unquestionable that many other rights and 
privileges may be made, as they usually are, to depend 
upon actual residence, such as the right to vote, to 
have the benefit of the exemption laws, to take fish in 
the waters of the State, and the like. And the consti- 
tutional provisions are not violated by a statute which 
allows process by attachment against a debtor not a 
resident of the State, notwithstanding such process is 
not admissible against a resident.” 

The constitutional provision must be confined to 
those privileges and immunities which are fundamen- 
tal in their nature, such as the right to acquire and 
hold property ; to institute and maintain actions; the 
exercise of the elective franchise in conformity to the 
laws of the State in which it is exercised; and were evi- 
dently intended to abolish the common-law disabilities 
of residents of the several States, the States to a cer- 
tain extent being foreign to each other. These provis- 
ions were not intended to prohibit distinctions founded 
on residence, such as the right to hold certain prop- 
erty exempt from execution; the right to fish in the 
waters of the State; the right to vote, and other rights 
depending upon residence. The only objection in this 
case, and the one on which it is sought to dissolve the 
attachment, is that ‘“‘the said order of attachment 
was issued without any undertaking in attachment, 
and is null and void, there being no undertaking in at- 
tachment.”’ 

At common law, if the plaintiff made no affidavit 
that the cause of action amounted to £10, or upwards, 
he could have caused the defendant to be arrested, and 
require him to put in special bail for his appearance in 
the action. 3 Blacks. Com. 237. 

Imprisonment for debt was not a satisfaction thereof, 
but a means to procure it. Imprisonment for debt ex- 
isted in ail the colonies at the time of the revolution, 
but the law was repealed or modified in most of the 
States during the second quarter of the present cen- 
tury. As aconsequence, the abolishment of imprison- 
ment for debt has led to the employment of the reme- 
dies acting upon the property of debtors, and the 
statute authorizes an attachment against the property 
of a non-resident debtor. Mere temporary absence of 


a debtor party from the State is not sufficient to jus- 





tify an attachment under this provision. The party 
must be or have become a non-resident of the State. 
The writ is issued to secure the appearance of the de- 
fendant, and to retain his property within the juris- 
diction of the court to be applied in satisfaction of ts 
judgment to secure che rights of the creditor, as other- 
wise the property of the debtor could be withdrawn 
at any moment, and the creditor be compelled to go 
into another jurisdiction, perhaps at a greater distance 
from his residence, to enforce his rights. There are 
provisions that apply to all non-resident debtors, 
whether they reside in the United States or foreign 
countries, aud are in consonance with the rule in the 
administration of estates, that “every nation having 
a right to dispose of all the property actually situated 
within it has (as has often been said) a right to protect 
itself and its citizens against the inequalities of foreign 
laws which are injurious to their interests.’’ Story’s 
Conflict of Laws, § 525. 

And in relation to the withdrawal of funds it is 
said: ‘* Persons domiciled and dying in one country 
are often deeply indebted to foreign creditors living 
in other countries, where there are personal assets of 
the deceased. In such cases it would be a great hard- 
ship upon such creditors to allow the original execu- 
tors or administrators to withdraw those funds from 
the foreign country without the payment of such debts, 
and thus leave the creditors to seek their remedy in 
the domicile of the original executor or administra- 
tor, and perhaps there to meet obstructions and tech- 
nicalities in the enforcement of their own rights from 
the peculiarities of the locallaw.”’ Story’s Conflict of 
Laws, § 612. 

A plaintiff in attachment is liable in damage if he 
cause the defendant's property to be attached ma- 
liciously and without probable cause. And this lia- 
bility attaches whether a bond is given or not. But 
the failure to give a bond, where the attachment is 
against the property of a non-resident, is not sufficient 
ground upon which to raise a motion to dissolve the 
sume, and is not in conflict with the Constitution of 
this State or the United States, and was therefore 
properly overruled. 

And particularly is this true in the case at bar, 
where judgment was obtained against the defendant, 
of which he does not complain, and the order of the 
court is merely to apply the property to the payment 
of the debt. 

The judgment of the District Court is clearly right, 
and is therefore affirmed. Judgment affirmed. 





—_—-+ 


WAIVER OF RIGHT OF TRIAL BY JURY IN 
CRIMINAL CASES. 


IOWA SUPREME COURT, SEPTEMBER 18, 1879. 


STATE v. KAUFMAN. 

A prisoner on trial for felony may waive his right to be tried 
by a jury of twelve men, and if he does so and consents 
to be tried by a jury of eleven, a conviction is valid. 

NDICTMENT for uttering a forged note. During 

the trial one of the jurors being ill, he was, with 
the consent of the defendant, discharged, and by the 
order of the court and the consent of the defendant 
the trial was resumed before eleven jurors, who re- 

turned a verdict of guilty. A motion was made for a 

new trial, also one for arrest of judgment on the 

ground that judgment could not be rendered on the 
verdict, both of which were overruled and judgment 
rendered. Defendant therefore appealed. 

SEEVERS, J. 1. It is provided by statute that “the 
jury consists of twelve men accepted and sworn to try 
the issue. All qualified electors of the State * * * 
are competent jurors in their respective counties.’’ 
Code, $§ 227, 4397. 
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Both these statutory provisions have equal force. If 
one can be waived, so may the other. It was said in 
The State v. Groom, 10 Iowa, 308: ‘‘If the defendant 
knew at the time the jury was sworn that any of them 
were not qualified to act as jurors, he would have 
waived his right to object thereafter.’’ This decision 
was made under the Code of 1851. But sections 1630 
and 2971 thereof are precisely the sume as sections 22 
and 4397 of the Code. That a defendant in a criminal 
action by silence may waive the benefit of a statutory 
provision was clearly recognized. There are several 
other decisions which recognize the same principle. 
Hughes v. The State, 4 Iowa, 554; The State v. Ostrander, 
18 id. 435; The State v. Reid, 20 id. 413, and The State 
v. Felier, 25 id. 67. It must, therefore, be regarded s 
the settled doctrine in this State that defendant na 
criminal action, with the consent of the State and 
court, may waive a statute enacted for his benefit. 

2. The Constitution provides that ‘the right of trial 
by jury shall remain inviolate, * * * but no per- 
sous shall be deprived of life, liberty or property with- 
out due process of law.’’ Art. 1, § 9, Code, 770. 

That the jury contemplated by the foregoing provis- 
ion should consist of twelve competent persons, will be 
conceded. The question for determination is, whether 
a defendant in ‘a criminal action, with the consent of 
the State and court, can waive the foregoing constitu- 
tional provision and is bound thereby. The first im- 
pression would be, we think, that a constitutional pro- 
vision could be waived as well asastatute. Both in 
this respect have equal force, and were enacted for the 
benefit and protection of persons charged with crime. 
If one can be waived, why not the other? A convic- 
tion can only be legally obtained in a criminal action 
upon competent evidence; yet, if the defendant fails 
at the proper time to object to such as is incompetent, 
he cannot afterward do so. He has a constitutional 
right to a speedy trial, and yet he may waive this pro- 
vision by obtaining a continuance. A plea of guilty 
ordinarily dispenses with a jury trial, and it is thereby 
waived. This, it seems to us, effectually destroys the 
force of the thought that ‘‘ the State (the public) have 
an interest in the preservation of the lives and the 
liberties of the citizens, and will not allow them to be 
taken away without due process of law.’’ The same 
thought is otherwise expressed by Blackstone (vol. 4, 
189), that ‘‘ the king has an interest in the preservation 
of all his subjects.’’ It matters not whether the de- 
fendant is in fact guilty, the plea of guilty is just as 
effectual as if such was the case. Reasons other than the 
fact that he is guilty may induce a defendant to so 
plead, and thereby the State may be deprived of the 
services of the citizen, and yet the State never actively 
interferes in such case, and the right of the defendant 
to so plead has never been doubted. He must be per- 
mitted to judge for himself in this respect. So in the 
case at bar. The defendant may have consented to be 
tried by eleven jurors because his witnesses were there 
present and he might not be able to get them again, or 
that it was best he should be tried by the jury as thus 
constituted. Why should he not be permitted to do 
so? Why hamper him in this respect? Why restrain 
bis liberty or right to do as he believed to be for his 
interests? Whatever rule is adopted affects not only 
the defendant, but all others similarly situated, no 
matter how much they desire to avail themselves of 
the right to do what the defendant desires to repudi- 
ate. We are unwilling to establish such arule. It may 
be said that if one juror may be dispensed with so may 
all but one, or that such trial may be waived altogether 
and the trial had to the court. This does not necessa- 
rily follow. 

It will be time enough to determine such questions 
when they arise. Certain it is that the right to dis- 
pense with one or more jurors cannot be exercised 
without the consent of the court and State, and it may 





safely, we think, be left to them as to when or to what 
extent it may be exercised. We, however, may re- 
mark, without committing ourselves thereto, that it is 
difficult to see why a defendant may not, with the con- 
sent of the court and State, elect to be tried by the 
court. Should such become the established rule, many 
changes of venue based on the prejudice of the inhab- 
itants of the county against the defendant might be 
obviated. The authorities are not in accord on the 
question under discussion. The foregoing views are 
sustained by Commonwealth v. Dailey et al., 12 Cush. 
80; Murphy v. Commonwealth, 1 Mete. (Ky.) 365; Tyra 
v. Same, 2 id. 1. The crime charged in these cases 
was a misdemeanor, but in the first case this fact pos- 
sessed no significance. The ruling is based on princi- 
ples applicable to all criminal actions. We are unable 
to see how it is possible to draw a distinction in this 
respect between misdemeanors and felonies, because 
the Constitution does not recognize any such distine- 
tion. The contrary conclusion was reached in Cancemi 
v. The People, 18 N. Y. 128; Allen v. The State, 54 Ind. 
461, and Bell v. The State, 44 Ala. 393. In neither of 
these cases was the question largely considered. Sub- 
stantially they all seemed based on the thought that 
“it would be a highly dangerous innovation, in refer- 
ence to criminal cases, upon the ancient and invaluable 
institution of trial by jury, and the Constitution and 
law establishing and securing that mode of trial, for 
the court to allow of any number short of a full panel of 
twelve jurors, and we think ought not to be tolerated.” 
Cancemi vy. The People, before cited. This would 
have been much more convincing and satisfactory if 
we had been informed why it would be “ highly dan- 
gerous’’ and should ‘not be tolerated,” or at least 
something which had a tendency in that direction. For 
if it be true, as stated, it certainly would not be diffi- 
cult to give a satisfactory reason in support of the 
strong language used. 

In Bullard vy. The State, 38 Tex. 504, the verdict was 
rendered by thirteen jurors. It was set aside; but it 
does not appear whether or not the defendant had 
any knowledge, until after verdict, there was that 
number of jurors. In Williams et al. v. The State, 12 
Ohio St. 622, a jury trial was waived, and the de- 
fendant found guilty by the court. On appeal the at- 
torney-general submitted to a reversal, on the ground 
that a jury trial could not be waived. The case was 
disposed of by the court in a single line, by saying such 
was the opinion of the court. It is evident the case 
was not very elaborately considered. The following 
cases hold that a trial by jury cannot be waived, and 
the same take place before the court: Bond v. The 
State, 17 Ark. 290; The People v. Smith, 9 Mich. 193; 
League v. The State, 36 Md. 259. The Constitution of 
this State provides that ‘‘in all criminal prosecutions 
* * * the accused shall havetheright * * * to 
be confronted with the witnesses against him.’’ Art. 
1, §10, Code, 770. In The State v. Polson, 29 Iowa, 133, 
“it was agreed in open court, between the district at- 
torney and counsel of defendant, in the presence of 
the defendant and of the jury, that, in order to save 
time and facilitate the trial of the cause, the testimony 
taken upon the former trial should be read to the jury, 
as a substitute for the oral testimony of the witnesses 
in court.” 

A conviction followed, which was held to be right, 
and that the constitutional provision was a personal 
right, and in no manner affected the jurisdiction of 
the court, and that it might be waived. This decision, 
in principle, is identical with the case at bar. If one 
constitutional provision may be waived, why not an- 
other? The one is not more binding or obligatory than 
the other. Both are equally important. 

3. No exceptions were taken to the instructions, but 
in the motion for a new trial it was objected that the 
verdict was not supported by the evidence. If the jury 
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believed the witness, Collins—and they must have 
done so —the conviction is undoubtedly right. Both 
the District Court and jury have passed upon the suf- 
ficiency of the evidence, and the story told by Col- 
lins is not so improbable as to justify us in disbeliev- 
ing him. Certain objections were made on the trial 
to the admission of evidence. These are not in argu- 
ment of counsel, but, as is our duty, we have exam- 
ined them, and failed to find they, or any of them, are 
well taken. Affirmed. 


NEW YORK COURT OF APPEALS ABSTRACT. 





STATUTORY CONSTRUCTION — LAws 1870, CHAPTER 
175; 1873, CHAPTERS 335, 549; 1874, CHAPTER 642 — RE- 
PEAL— WHEN GENERAL WORDS DO NOT APPLY SPE- 
CIALLY.—It is provided by Laws 1870, chapter 175, that 
commissioners of excise shall be appointed by the 
mayor, etc., but in the cities of New York and Brook- 
lyn the mayor shall nominate three citizens, etc., and 
that commissioners of excise in cities shall hold their 
office three years. By Laws 1873, chapter 335, which is 
an act reorganizing the government of the city of New 
York, it is provided that the mayor shall nominate, 
ete., heads of departments and all commissioners, and 
also members of any other local board and all other 
officers whose appointment is not in the act excepted 
or otherwise provided for. The persons appointed are 
to hold their office six years. By Laws 1873, chap- 
ter 549, passed subsequently to chapter 335, the act of 
1870 was amended by making provision for the sala- 
ries of the commissioners of excise in the city of New 
York, and n Laws 1874, chapter 642, chapter 549 of 
1873 was amended by inserting further provisions rel- 
ativé to excise commissioners in New York. Held, 
that the provisions of the act of 1870 were not super- 
seded in the city of New York by those of chapter 
335 of 1873, and that commissioners of excise hold 
office for only three years. The acts of the Legisla- 
ture, passed subsequent to chapter 335 of 1873, amend- 
ing the act of 1870, clearly show that the Legislature re- 
garded the original act as yet in force and are sufficient 
to control the general language in chapter 335. In 
Smith v. People. 47 N. Y. 330, it was held that where 
an entire act had been in express terms ‘epeuled by its 
title, and afterward, at the same session, an act was 
passed which indicated that the Legislature assumed 
that certain provisions in the repealed act were in 
force, even the express general words of repeal were 
controlled and qualified by this evidence of the inten- 
tion of the Legislature not to repeal. Judgment af- 
firmed. People ex rel. Stiner, appellant, v. Morrison. 
Opinion by Rapallo, J. 

(Decided Sept. 16, 1879.] 

EVIDENCE — WHEN WHOLE CONVERSATION MAY BE 
PROVED.—There is a limit to the extent to which a 
party may go in calling out what was said by and to 
him in a conversation, parts of which the other party 
has proven. Rouse v. Whited, 25 N. Y.170. In that 
case the rule for that limit is adopted and followed 
which is laid down in Prince v. Sams, 7 Ad. & El. 627, 
which is that where part of a conversation has been 
given in evidence. any other or further part o1 that 
conversation may be given in evidence in reply which 
would in any way explain or qualify the part first 
given. In the case last cited the rule is applied only 
to the declarations of a party to the action, and so far 
it is approved in Garey v. Nicholson, 24 Wend. 350. 
But even if the conversation should be deemed the 
declarations of a third person not a party to the ac- 
tion, the principle of the rule will apply. It is so laid 
down 1 Phil. Ev. 415. Judgment affirmed. Platner v. 
Platner. Opinion by Folger, J. 

[Decided Sept. 16, 1879.] 

INSURANCE — LIFE POLICY — INSOLVENT COMPANY, 

RECEIVER—NOTICE FOR CLAIMS—CREDITORS — 8TATU- 





TORY CONSTRUCTION, 2 R.S. 470, § 75 — POLICY-HOLD- 
ERS NOT PARTNERS BUT CREDITORS — RULE FOR ESTI- 
MATING VALUE OF POLICIES—PRIORITY OF CLAIMS.— 

(1) Where notice to exhibit claims against an insur- 
ance company in the hands of a receiver is published 
under the order of the court, as required by 2 R. S. 
467, § 56, claims not exhibited within the required time 
are precluded from sharing in the assets of the com- 
pany. Matter of Harmony Ins. Co., 45 N. Y. 310. 
(2) The provisions of 2 R. 8, 470, § 75, as to the pay- 
ment by receivers of open and subsisting engagements 
in the nature of insurances, etc., are not applicable to 
life insurance companies, but only to fire and marine 
ones having a definite time torun. (3) Policy-holders 
in a life insurance company formed under Laws 1853, 
chap. 463, are not partners in the company, nor are 
they members of it. Cohen v. N. Y. Mut. Life Ins. 
Co., 50 N. Y. 610. (4) Under a contract for life insur- 
ance the agreement is necessarily implied that the 
company will receive the premiums and keep the pol- 
icy in life until the end of the term, and the agree- 
ment is also implied that it will do its business as re- 
quired by statute, and will be at all times ina condition 
to discharge its liabilities. Therefore when it becomes 
insolvent, discontinues business and makes it impossi- 
ble for the assured to pay premiums and fails to carry 
its »olicies, it becomes liable to its policy-holders for 
damages for its breach of contract, and they have a 
claim against it fordamages. Fischer v. Hope Ins. Co., 
69 N. Y.161; Bell’s Case, L. R., 9 Eq. 706; Cook’s Case, 
id. 703; Holdrich’s Case, L. R., 14 Eq.72. Held, also, 
that the policy-holders are creditors of the company 
for the present value of their policies at the date of the 
dissolution of the company estimated by a table of ex- 
pectancy of life similar to that annexed to the act. 
Laws 1868, chap. 623. (5) In offsetting against the 
vaiue of the policies, the amounts due from policy- 
holders upon notes given for premiunis, there was no 
error. 2R. 8. 47, $36; 464, $42; 469, §68. Matter of 
Globe Ins. Co., 2 Edw. Ch. 625; Osgood v. Degroot, 36 
N. Y. 348. (6) Death-claims which matured before the 
dissolution of the policy are not entitled to payment 
before the claims of the holders of unmatured policies. 
Order affirmed except as to one appellant. People v. 
Security Life Ins. & Annuity Co. Opinion by Earl, J. 
[Decided Sept. 16, 1879.] 

LACHES—WHAT DO NOT CONSTITUTE—VACATING AS- 
SESSMENT.—A special proceeding under Laws 1858, ch. 
338, for the vacating of an assessment upon property 
for the paving of a city street was commenced over 
seven years after the confirmation of the assessment. 
During that time there had been no change in the 
position of the parties except that the city had paid 
the expense of the improvement, but this was done in 
proceedings which were irregular and baseless. Held, 
that petitioner had not been guilty of such laches as 
to take away his right to relief. Although a court of 
equity is never active against public convenience, and 
refuses its aid when a party has slept upon his rights 
(Smith v. Clay, Ambler, 645), what length of neglect 
to enforce aright will bring a case under the operation 
of this rule may not absolutely be determined. In one 
case fourteen months’ delay was held fatal (McMurray 
v. Noyes, 72 N. Y. 523), because in that time the value 
of certain property had been so changed by accidental 
causes that the situation of the parties was materially 
changed. Four years’ delay was held fatal in Davison 
v. Associates of Jersey Co., 71 N. Y. 333. Courts of 
law are wont to deny relief by certiorari where there 
has been a lapse of time which in the judgment of the 
court should debar therefrom. Three years was held 
a fatal delay in People v. Mayor, etc., 2 Hill,9. See, 
also, Elmendorf v. Mayor, etc., 25 Wend. 693. Order 
reversed aud rehearing ordered. Matter of Petition 
of Lord. Opiuion per Curiam. 

[Decided Sept. 16, 1879.] 
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VERMONT SUPREME COURT ABSTRACT.* 


INFANCY — INFANT NOT LIABLE ON CONTRACTS— 
FALSE REPRESENTATION.— Plaintiff, falsely represent- 
ing himself to be of full age, bought a wagon of de- 
fendant, paying part of the purchase-money, and 
giving his promissory note secured by a lien on the 
wagon for the remainder. After plaintiff had used 
the wagon until the use he had had of it was worth 
more than what he had paid, and untii it had depreci- 
ated by more than a like sum, he made default in pay- 
ment, whereupon defendant took the wagon under his 
lien, and sold it at auction. Plaintiff thereupon 
brought assumpsit for the money he had paid. Held, 
that as defendant retook the wagon, plaintiff was re- 
lieved of the duty of returning it or rescinding the 
contract, and might recover, notwithstanding the de- 
preciation and the value of the use of the wagon: and 
that it made no difference that plaintiff falsely repre- 
sented himselt of age, as such a representation could 
add nothing to the obligation of the contract. The court 
remark: ‘ Does the fact that the plaintiff, at the time 
he traded for the wagon, falsely represented to the de- 
fendant that he was of age, affect his right of recovery 
in this case? We think not. To hold that he is 
estopped by such representations from avoiding the 
contract by asserting his infancy, would be an excep- 
tion to the law governing this class of cases. Such 
representations cannot be of any greater force to bind 
the plaintiff than the contract itself; but whether the 
plaintiff would be liable to the defendant for the de- 
ceit, in an action ex delicto, isa question we have no 
occasion to consider or decide. In our opinion, the 
false representations complained of dv not make the 
contract any more binding than it otherwise would be. 
Burley v. Russell, 10 N. H. 184; Fitts v. Hall, 9 id. 441; 
Schoul. Dom. Rel. 567. Whitcomb v. Joslyn. Opinion 
by Dunton, J. 


MARRIED WOMAN—ESTATE OF, LIABLE FOR DEBTS 
FOR BENEFIT OF.— Debts contracted by a feme covert 
in the management of her separate property and for 
its benefit, or for her benefit on its credit, will, in 
equity, be charged on such property, whether it be 
personalty or realty, unless the instrument creating 
her estate therein protects it from being so charged. 
Thus, where it appeared that the orator, in a suit 
brought against husband and wife to enforce a demand 
against the separate property of the wife, had per- 
formed labor for the wife at her request on and 
about lands and buildings that were conveyed to her 
during coverture by deed in common form and which 
she and her husband occupied, and had sold and de- 
livered to her property that was used in business car- 
ried on on the premises by the husband in the wife’s 
name, and had pastured the wife’s cows, all on the 
wife’s credit and the credit of her property, and under 
such circumstances that the wife knew, or in the exer- 
ercise of ordinary care might have known, that the 
labor was so performed the property so sold, etc., it 
was held, that although the wife could not exercise the 
jus disponendi of her property without procuring, in 
some cases, the formal concurrence of her husband, or, 
in others, the permission of the court, yet, in equity, 
the orator’s debt should be a charge on the wife’s sep- 
arate property; aud that it could make no difference 
that the husband had possible rights as tenant by the 
curtesy, nor that the wife allowed the profits arising 
from the property sold by the orator and the income 
from the cows to be used in the support of her and her 
husband’s family, nor that the orator’s charges were 
made to both husband and wife. Semble, that the gen- 
eral engagements of a feme covert, unconnected with 
her separate estate, being void at law, are not enforce- 
able in equity against such estate unless they were le- 


gally made a charge thereon —as by mortgage, in case 
the property was realty, or by a pledge and delivery, 
in case it was personalty. Dale v. Robinson. Opinion 
by Ross, J. 


STATUTE OF FRAUDS — VENDOR AND VENDEE OF 
LAND.— A parol agreement by the vendor with the 
vendee of land, to remove a mortgage thereon, given 
to secure the debt of another, is not within the Stat- 
ute of Frauds, and is founded on sufficient considera- 





tion. Green v. Randall. Opinion by Royce, J. 
Se eee 
MARYLAND COURT OF APPEALS AB- 
STRACT.* 


FORMER RECOVERY— WHEN DIFFERENT SUITS ON 
SAME BOND ALLOWABLE.—In an action to recover on 
a bond to indemnify against outstanding debts of a 
partnership, the defendant pleaded that there had 
been a former recovery on the same bond, between the 
same parties; but it appearing that the second suit 
was for breaches of the bond not embraced in the first 
suit it was held, (1) that several suits on the same bond 
for different breaches could be maintained; (2) that the 
judgment in the former suit was not for the penalty of 
the bond, but merely the recovery of damages for the 
breaches thereof, which constituted no defense to the 
second action which was for different breaches of the 
bond. The court say: The authorities are clear, that 
the judgment pleaded as a former recovery must be 
for the same cause of action; although it will be pre- 
sumed that the plaintiff recovered all that he could 
then recover in that action. The principle of res adju- 
dicata operates as a bar to asecond suit, when it is 
shown that the former recovery was between the same 
parties, or their privies, and the point in controversy 
the same in both cases, and determined upon the mer- 
its. Hughes v. United States, 4 Wall. 232; Todd v. 
Stewart, 9 Q. B. 759 (58 Eng. Com. Law, 759); Lord 
Bagot v. Williams, 3 B. & Cr. 235; Phillips v. Berick, 
16 Johns. 137. But the former judgment constitutes 
no defense, if it be shown to have related to a different 
breach of the same contract. Bristowe v. Fairclough, 
1M. & G. 143; Florence v. Drayson, 1 C. B. (N. 8.) 
584; Butler v. Wright, 2 Wend. 369. Nor wilt such 
former judgment be a bar, if the action failed because 
prematurely brought. Palmer v. Temple, 9 Ad. & Ell. 
521. Orendorfv. Utz. Opinion by Stewart, J. 


WARRANTY — MEASURE OF DAMAGES FOR BREACH 
or.—In an action for the breach of warranty in the sale 
of amare it appeared that plaintiff kept the mare for 
some time and used her daily, and did not offer to re- 
turn her until a month or more after discovering that 
she was lame, but employed a farrier to doctor her. 
Held, that in such case the plaintiff was not entitled to 
recover the whole amount of the purchase-money, but 
the measure of damages for a breach of the warranty, 
was the difference between the value of the mare, with 
the defect warranted against, and the value she would 
have had without that defect. Held, also, that the 
plaintiff having incurred expense for the keep and doc- 
toring of the mare, ought to be allowed for the same, 
and on the other hand should be charged for whatever 
benefit and advantages he derived from using her. It 
has been held in Maryland that for a breach of war- 
ranty of soundness a purchaser may at his election, in 
a reasonable time, rescind the contract, return the 
property or offer to return itand recover back the pur- 
chase-money. Rutter v. Blake, 2 H. & J. 353, Frank- 
lin et al. v. Long, 7 G. & J. 407. But it seems the mod- 
ern doctrine, established both in England and elsewhere 
in the United States, is that where the contract of sale 
has been executed, and the title has vested in the pur- 
chaser by delivery and acceptance, where there is no 





* To appear in 51 Vermont Reports. 





*To appear in 48 Maryland Reports. 
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fraud, and no agreement to return, he is not entitled 
to rescind and return the property, for breach of war- 
ranty, but his remedy in such case is by suit on the 
warranty. Sedgwick on the Measure of Damages, 286, 
287, m. (and note) where the cases are collected. Mr. 
Benjamin in his work on Sales, states the law in the 
same way (2d ed., pp. 741, 750). Horn v. Buck. Opin- 
ion by Bartol, J. 


———_+ —__— 


MICHIGAN SUPREME COURT ABSTRACT. 





JULY TERM, 1879. 


EMINENT DOMAIN —ALL DAMAGES TO LAND MUST 
BE CLAIMED IN PROCEEDING TO ACQUIRE IT. — 
Plaintiff allowed a railroad company to enter upon 
her land and construct its road. After it had operated 
the road for some years proceedings were commenced 
under the statute by the company to acquire the land. 
Held, that plaintiff was bound to present all her 
claims for damage to the land in that proceeding, and 
could not, in addition thereto, maintain an action of 
trespass against the company for damages sustained 
for the use of the property per year, not as a damage 
to the land itself, but as a damage for the use of the 
land during each year. Harlow v. Marquette H. & O. 
Ry. Co. Opinion by Marston, J. 


PROFESSION — REAL ESTATE AGENCY NOT ONE.— 
Under a statuto providing for the issue of a capias for 
a liability incurred through misconduct or neglect in 
office or in some professional employment, held, that a 
real estate agency was not a professional employment. 
In Brownson vy. Newberry, 2 Doug. (Mich.) 38, and 
People v. McAllister, 19 Mich. 215, it was held thata 
private agency is not either office or professional em- 
ployment. Professional employment can only relate 
to some of those occupations universally classed as pro- 
fessions, the generai duties und character of which 
courts must be expected to understand judicially. 
Real estate agencies are no more professions than 
any other business agencies. A commission merchant 
or an agent for the sale of any particular kind of per- 
sonm property, acts in an analogous capacity. Any 
one can assume and lay down such business at pleas- 
ure, and any one can conduct it in his own way, on 
such terms and conditions as he sees fit to adopt. 
There is nothing in our laws which would enable any 
court to draw a line between such business agencies. 
They are not classed as professions by popular usage 
or by law. Pennock vy. Fuller. Opinion by Camp- 
bell, C. J. 


SURETYSHIP—SURETY LIABLE ONLY ACCORDING TO 
TERMS OF BOND.—A sewing-machine company and M. 
made a written contract in which M. was allotted cer- 
tain localities where he might sell the company’s ma- 
chines, the company agreeing to furnish the same to 
him. On the back of this writing, and constituting a 
part of the same transaction, the defendant entered 
into a bond or obligation to the company, condi- 
tioned that M. should pay the company all indebted- 
ness or liability then existing or thereafter to exist 
from him to the company in any ot certain specified 
shapes, and amongst them any indebtedness in the 
form of notes and indorsements. Held, that defend- 
ant was not liable for machines furnished by the com- 
pany to M. to be sold outside the specified localities 
and which were so sold. White S. M. Co. v. Mullins. 
Opinion by Graves, J. 

——___@—_—_———= 
RECENT ENGLISH DECISIONS. 


EMINENT DOMAIN — POWER OF RAILWAY COMPANY 
TO DIVERT NON-NAVIGABLE RIVER.— The defendants 
constructed, under an Act of Parliament, a railway 
which crossed a non-navigable river at two places. In 
one of these places they blocked up the course of the 





river and inserted, in the obstructing embankment, a 
twelve-inch pipe, which carried off some of the water 
of the river, and in the other place they made a cut- 
ting covered with an under-bridge. Between the two 
places where the railway intersected the river they 
made a goit on the eastern side of the railway. The 
effect of these changes was to cut off a bend of tho 
river on the western side of the railway, to the west of 
which bend the plaintiff's land lay. to divert the flow 
of the river from the bend into the goit, and to change 
the stream running through the bend into a less freely 
flowing stream than theretofore, and otherwise to in- 
terfere with the rights of the plaintiff as riparian pro- 
prietor. The defendants had no express authority 
under their act to make such diversion, and it was not 
in accordance with their deposited plans (which 
showed that the river was intended to be crossed by 
bridges), but it was within the line of deviation as 
shown on such plans. (2) By 8 Vict., chap. 20, sec. 16, 
“Tt shall be lawful for the company for the purpose of 
constructing the railway * * * to * * * divert 
or alter, as well temporarily as permanently, the 
course of any such (non-navigable) rivers, or streams of 
water * * * in order the more conveniently to 
carry the same over or under or by the side of the rail- 
way as they may think proper * * * and * * * 
they may do all other acts necessary for making, main- 
taining, altering, or repairing and using the railway.” 
Held, on the authority, but dissenting from the princi- 
ple, of Reg. v. The Wycombe Railway Company, 15 L. 
T. Rep. (N. 8.) 610; ; L. Rep.,2 Q. B. 310, that the 
section did not authorize the diversion, and that inas- 
much as the diversion was not necessary to the con- 
struction of the railway, although the consequence of 
the defendants being prevented from making such 
diversion, and similar diversion at other parts of their 
line, would be to entail on them such additional ex- 
pense as practically to prevent them from constructing 
their line, an injunction must be granted to restrain 
them from continuing the works causing such obstruc- 
tion and diversion. Ch. Div., July 1, 1879. Pughv. 
Golden Valley Ry. Co. Opinion by Fry, J., 41 L. T. 
Rep. (N. 8.) 30. 

MoRTGAGE— OF LEASEHOLDS— POWER OF SALE 
WITH TRUST OF SURPLUS PROCEEDS— ENTRY BY 
MORTGAGEE— POSSESSION FOR TWENTY YEARS — 
TRUSTS EXTINGUISHED — STATUTE OF LIMITATIONS.— 
A mortgage of certain leasehold property contained 
the usual power of sale, and declared that the surplus 
proceeds should be held on certain trusts in favor of 
the mortgagor, his executors, administrators, and as- 
signs. Tho representatives of the mortgagee entered 
into possession of the property, and after a lapse of 
twenty years, during which time there was no ac- 
knowledgment of the mortgagor’s title or right of re- 
demption, sold it. Held, that the mortgagor’s right of 
redemption being extinguished at the end of the twenty 
years under the Statute of Limitations (3 & 4 Will. 4, 
ch. 27), §§ 28 and 34, the trusts of the surplus proceeds 
resulting from the sale were also extinguished, and 
could not be enforced. Ch. Div., June 19,1879. Chap- 
man vy. Corpe. Opinion by Fry, J., 41 L. T. Rep. (N. 
S.) 22. 

STATUTE OF FRAUDS — CONTRACT CONTAINED IN 
LETTERS — EFFECT OF WHOLE TRANSACTION —COM- 
PLETE CONTRACT —* TITLE TO BE APPROVED BY OUR 
SOLICITORS.’’ — When a contract is contained in the 
several letters of a correspondence it is not sufficient 
that the earlier letters should amount to a memoran- 
dum of a completed contract within the Statute of 
Frauds, if terms contained therein are varied by sub- 
sequent letters and conversations between the parties. 
Judgment of the Court of Appeal affirmed for differ- 
ent reasons. Per Lord Selborne: The Statute of 
Frauds is a weapon of defense and not of offense, and 
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does not make any signed instrument a valid contract 
by reason of the signature, if it is not such according 
to the good faith and real intention of the parties. 
Semble. per Lord Cairns, L.C., that the addition of the 
provision ‘the title to be approved by our solicitors” 
to a contract for the sale of land only means that the 
title will not be accepted without investigation, and 
does not affect a contract otherwise complete. House 
of Lords, May 1, 1879. Hussey v. Horne-Payne, 41 L. 
T. Rep. (N. 8.) L. 


WILL — CONSTRUCTION — “* WITHOUT HAVING ANY 
ISSUE" READ “HAVING HAD NO ISSUE.”— A testator 
devised real estate to his daughter A, “‘and after her 
decease without having any issue’? to B. A married 
and had twochildren. On a petition by A and her 
husband praying for a declaration that by the birth of 
these children she had become absolutely entitled to 
the estate, held, that the words ‘* without having 
any issue ’’ should be read ** having had no issue,’’ and 
that therefore A’s interest on the birth of a child be- 
came indefeasible. Ch. Div., July 26, 1879. White v. 
Hight. Opinion by Bacon, V. C., 41 L. T. Rep. (N. 8.) 
17. 


—_——_—__—__—. 


CRIMINAL LAW. 


BASTARDY—VARIANCE—PROOF MUST FOLLOW COM- 
PLAINT.—In a complaint for bastardy by the woman, 
the time and place where the child was begotten was 
set forth with particularity. She stated the time as 
the twenty-fifth or twenty-sixth of September, 1877, 
and the place as his father’s residence, and, as helping 
to identify the occasion, she stated further that his 
parents were away from home, that she had been sick 
and was not feeling well, and that the intercourse 
occurred in her bedroom. At the trial the judge 
allowed the accusation to be disregarded, and permit- 
ted the prosecution to show that the act causing preg- 
nancy was done. several weeks earlier, in another part 
of the house, and under quite different circumstances. 
Held, error. Michigan Sup. Ct., July, 1879. Hull v. 
People. Opinion by Graves, J. 

FALSE PRETENSES—WHAT INDICTMENT MUST STATE. 
—(1) In an indictment for obtaining goods by false 
pretenses, the pretenses consisted of representations 
by the accused of the value of several stocks of goods 
he owned, of the amount of his indebtedness, and of 
the amount that he was worth. Held, that negative 
averments in the indictment, which, in effect, merely 
deny the representations to be literally true, but which 
do not negative their substantial truth as a means 
whereby the accused obtained credit in the purchase 
of goods, are bad. (2) Where, in such an indictment, 
the only description of the property is ‘a certain lot 
of dry goods,”’ the description is insufficient. Ohio 
Sup. Ct., Sept. 30, 1879. Redmond v. State. Opinion 
by White, J. 


RAPE—INDICTMENT IN SUBSTANCE,FOLLOWING THE 
STATUTE SUFFICIENT.—The statute California pro- 
vides that ‘‘every person who ~ A another, with 
intent to commit rape,”’ is punishable as therein pro- 
vided. But the offense is not particularly described. 
Held, that an indictment stating that the defendant 
“did willfully, feloniously, and of his malice afore- 
thought commit an assault upon the person of Caroline 
Waldfogal, with intent her, the said Caroline Waldfo- 
gal, then and there to rape,” was sufficient. The court 
remark: It has repeatedly been held that an indict- 
meut is sufficient if it describe the offense charged, in 
the language of the statute. See People v. Shaber, 32 
Cal. 36; People v. White, 34 id. 183; People v. Potter, 
id. 114. It would have been sufficient, according to the 
authority of those cases, to have described the intent 
in the language of the statute—that is to say, to have 





alleged the felonious assault, “with the intent then 
and there upon the person of the said Caroline Wald- 
fogal to commit a rape.’’ In People v. Potter, supra, 
it is said that itis not necessary to follow strictly the 
language of the statute by which the offense is de- 
scribed, but that words conveying the same may be 
used. The words employed in the indictment convey 
the same meaning as the words of the statute, and 
therefore the indictment is, in that respect, sufficient. 
California Sup. Ct., Sept. 13, 1879. People v. Girr. 


PERJURY — INDICTMENT MUST STATE THAT OATH 
WAS MADE BEFORE PROPER AUTHORITY.—An indict- 
ment for perjury set forth that the oath assigned as 
perjury was taken before “* T. O. Hynes, then and there 
being and acting as one of the coroners of the said coun- 
ty of Washington,” etc. Nowhere in the indictment 
was the officer, before whom the oath is taken, char- 
acterized otherwise than ascoroner. Under the Texas 
law, as it now exists, no such office, separate, distinct 
and specific, as that of coroner, eo nomine, has been, or 
is, known. But it is provided by statute that justices 
of the peace shall discharge all the duties of coroner 
except such as devolve upon constables. Held, that 
the indictment was fatally defective in not alleging or 
showing that the oath assigued as perjury was admin- 
istered by competent authority, or by any officer au- 
thorized by the laws of the State. The allegation, to 
have been sufficient, should have alleged, substantially, 
that T. O. Hynes was a justice of the peace of Wash- 
ington county, and that, at the time he administered 
the oath to defendant, which was assigned as perjury, 
he, as said justice of the peace, was acting in the dis- 
charge of the duties of a coroner in said county. The 
court remark that in Maine it is held ‘‘ that an indict- 
ment for perjury is fatally defective from which it 
does not appear, with certainty, that at the time the 
offense is charged the tribunal which administered the 
oath, and before which the testimony was given, had 
jurisdiction of the matter then on trial.’’ State v. 
Plummer, 50 Me. 217. In North Carolina “ it was held 
that, in an indictment for perjury, the court, before 
which the perjury is alleged to have been committed, 
must be legally set forth.” State v. Street, 1 Murph. 
(N. C.) 156. And so in Illinois, Indiana, and New Jer- 
sey, it is held that to authorize a conviction for per- 
jury, it is requisite to allege and prove that the person, 
before whom the oath was taken, was authorized by 
law to administer it. Morrell v. People, 32 Ill. 499; 
McGragor v. State, 1 Ind. 232; State v. Dayton, 23 N. 
J. L. (3 Zabr.) 49. It would have been sufficient as to 
the authority of the justice to administer the oath, to 
allege that he was a justice of the peace, and in his dis- 
charge of the duties of a coroner had jurisdiction of 
the matter under investigation. State v. Peters, 42 
Tex. 7; State v. Stillman, 7 Cold. (Tenn.) 341. Texas 
Court of Appeals, April 26, 1879. Stewart v. State. 
Opinion by White, J. 


—__~>_—_—. 


FINANCIAL LAW. 

EVIDENCE —PAROL ADMISSIBLE TO SHOW CIRCUM- 
STANCES OF INDORSEMENT.—In this case defendant 
set forth that be indorsed a note for a special pur- 
pose, and that such indorsement was made by him 
without consideration, to the knowledge of the plain- 
tiff. And for the purpose of showing under what cir- 
cumstances the indorsement was made, and the note 
placed in the hands of the plaintiff to be discounted, 
and in what manner the note was used by the plaintiff 
to raise the money thereon, and the way in which it 
again came to the possession of the plaintiff, witnesses 
were examined. Held, that in an action by the holder 
of negotiable paper against the immediate indorser, 
the title of no innocent third person intervening, it is 
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always competent to the defendant to show, by parol 
evidence, either the want or failure of consideration 
as between himself and the plaintiff, or that the in- 
dorsement was procured by fraud, or that it was made 
upon some special trust, or for a special purpose, as to 
an agent, to enable him to use the paper or the money 
in some particular way, or to make collection or have 
the paper discounted, for the benefit of the principal; 
or that the note was indorsed and delivered to the 
plaintiff to be used only upon some express condition 
that has not been complied with. In these and similar 
instances, the parol evidence is admitted to show the 
absence of any valid or sufficient consideration for the 
alleged liability of the defendant to the plaintiff, and 
its admission violates no principle established for the 
protection of third persons as bona fide holders of ne- 
gotiable paper. Ricketts v. Pendleton, 14 Md. 320; 2 
Pars. N. & B. (1st ed.) 518 to 522, inclusive; 1 Dan. Neg. 
Inst., p. 536, §§ 721, 722, and cases there cited. Mary- 
land Ct. of App. Hamburger v. Miller. Opinion by 
Alvey., J. (To appear in 48 Md.) 


STATUTE OF FRAUDS— DOES NOT APPLY TO ACCEPT- 
ANCES.— The statute of frauds has no application in 
suits on an acceptance, which, as against the payee, 
conclusively admits funds of the drawer to be in hand. 
The drawer and acceptor are the immediate parties to 
the consideration, and if the acceptance be without 
consideration, the drawer cannot recover of the ac- 
ceptor. But the payee holdsa different relation; he is 
a stranger to the transaction between the drawer and 
the acceptor, and is, therefore, in a legal sense, a remote 
party. In asuit by him against the acceptor, the ques- 
tion as to the consideration between the drawer and 
acceptor cannot beinquired into. The payee or holder 
gives value to the drawer, and if he is ignorant of the 
equities between the drawer and acceptor, he is in the 
position of a bona fide indorsee. Robinson v. Rey- 
nolds, 2 Queen's Bench, 196; Raborg v. Peyton, 2 Wheat. 
885; Storer v. Logan, 9 Mass. 60. Maryland Ct. App. 
Laflin, etc., Powd. Co. v. Sinsheimer. Opinion by 
Robinson, J. (To appear in 48 Md.) 


SURETYSHIP — EXTENSION OF TIME FOR USURIOUS 
CONSIDERATION DISCHARGES SURETY.—An agreement 
with the principal to extend the time of payment in 
consideration of the payment of usurious interest re- 
leases the surety who has not consented thereto. The 
court remark that interest paid in advance is a suffi- 
cient consideration to support a contract for the ex- 
tension of the time of payment of a note or other 
money demand, is fully sustained by the following 
cases: Smarr v. Schnitter, 38 Mo. 479; Lime Rock Bk. 
v. Mallet, 34 id. 547; Bank v. Woodward, 5 N. H. 
99; Wright v. Bartlett, 43 id. 548; Montague v. 
Mitchell, 28 Ill. 485; Kennedy v. Evans, 31 id. 258; 
Myers v.First Nat. Bank, 78 id. 258; Cross v. Wood, 30 
Ind. 378; White v. Whitney, 51 id. 124; Vilas v. Jones, 
10 Paige, 76; Miller v. McCann, 7 id. 451; Kenningham 
v. Bedford, 1 B. Monr. 325; Austin v. Dorwin, 21 Vt. 
38. In most of the above cases it was held that pay- 
ment of usurious interest is a sufficient consideration 
for the promise to extend the time of payment. We 
are aware that the contrary was held in Wiley v. 
Hight, 39 Mo. 132; and in Farmers and Traders’ Bank 
v. Harrison, 57 id. 506; but the case principally relied 
on to support the ruling was Marks v. Bank of Mis- 
souri, 8 Mo. 318, in which Judge Scott expressly stated 
as the ground of that decision that ‘the usurious in- 
terest might have been recovered back the next mo- 
ment after it was paid.’’ Such is not the law at present 
in this State. Ransom v. Hayes, 39 Mo. 445; Ruther- 
ford v. Williams, 42 id. 18. Missouri Supreme Court, 
Opinion by 


April Term, 1879. Stillwell v. Aaron. 
Henry, J. 

Usury — ACTION FOR, PERSONAL.—The right of ac- 
tion to recover for money paid as usury is personal to 





the contracting party. The purchaser of property 
subject to a mortgage given to secure notes drawing 
usurious interest, who assumes to pay such notes, can- 
not, therefore, recover money paid for such interest 
thereon. Nelson v. Cooley, 20 Vt. 201; Low v. Prichard, 
36 id. 183; Lamoille Co. Nat. Bank v. Bingham, 50 id. 
105; Reed v. Eastman, id. 67. Vermont Sup. Ct. 
Spaulding v. Davis. Opinion by Redfield, J. (To ap- 
pear in 51 Vt.) 
TRIAL BY JURY. 


) R. PERCY GREG, in his able work, the ‘ Devil’s 

Advocate,’’ makes one of his debaters say: “I 
am not a representative Tory. But, speaking for my- 
self alone, the idiocy of verdicts has taught me a pro- 
found contempt for that palladium of English liberty— 
trial by jury.’’ This remark, although of course couched 
in flippant and extravagant terms, represents the opin- 
ion of a not inconsiderate class of laymen on the value 
of verdicts, and the policy of retaining trial by jury. 
But, like all sweeping condemnations, it has the su- 
preme defect of a general conclusion drawn from par- 
tial knowledge und partial observation. The mere 
conjunction of the expression ‘‘ palladium of English 
liberty” with “‘idiocy of verdicts’’ at once betrays 
ignorance or want of recognition of the diverse char- 
acter and object of trial by jury. When this mode of 
reaching a judicial decision is belauded as the pallad- 
ium of English liberty, trial by jury in a limited class 
of criminal prosecutions, and possibly one class of civil 
actions, is really regarded. Thus, in trials for treason, 
sedition, seditious or blasphemous libels, ordinary 
libels, scandalum magnatum, and in cases under the 
Foreign Enlistment Act —in short, where the Crown 
is not only in name but in substance the prosecutor, 
and perhaps, also, in civil libels—trial by jury may fairly 
be spoken of as a palladium of liberty. So that, in or- 
der to justify the debater’s opinion, it must be shown 
that juries display idiocy in the very limited class of 
cases above named. But thisis manifestly not so; for 
the instances in which juries are called upon to act in 
this class are very rare indeed; and, possibly, the only 
fault to be found with their verdict in modern times 
bas been their bias against the Crown. If in any other 
cases juries have shown idiocy, then those have been 
cases in which trial by jury has been in no sense the 
palladium of liberty. 

But, apart from the criticism of Mr. Greg’s debater, 
there is to be found in the present day a scepticism, 
and perhaps a growing scepticism, as to the expediency 
of retaining trial by jury. In order to appraise this 
disbelief at its proper value, we must endeavor to dis- 
tinguish between the various kinds of trial by jury; 
for otherwise we shall be doing exactly what we have 
already said ought not to be done — that is to say, we 
should be indulging in sweeping condemnation through 
partial observation. Roughly speaking, there are four 
classes of juries, or rather jurors, in this country. We 
have the special jurors and the common jurors of agri- 
cultural districts, and the special jurors and the com- 
mon jurors of the metropolis and of large cities. Now 
for dealing with the class of cases coming before them, 
such as rights to and in land, and disputes involving 
character, the special jurors of the agricultural districts 
are most competent, and we should think that no one 
would call their verdicts idiotic; and no suitor, having 
a genuine belief in his cause, would desire any other 
tribunal. So, also, before the amendment of the Jury 
Acts, special jurors in the metropolis formed admira- 
ble tribunals. They were men of great intelligence, 
great experience, and great integrity. At Guildhall 
the experience was ‘‘ commercial,” and at Westmins- 
ter it was “ civil and social.”” In both places the spec- 
ial juries commanded the unfeigned respect of judges, 
counsel, and suitors; and there is no reason to suppose 
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but that in Liverpool, Manchester, Leeds, Bristol, and 
other great cities and towns, the faith in special jurors 
was equally general and well founded. 

So also in the metropolis, and large cities and towns, 
the common jurors exhibited sagacity and fair knowl- 
edge of business of the inferior class; but the fault of 
them was, and is, that they are apt to be swayed by 
prejudice, local, personal, and commercial; that their 
knowledge of social life is too narrow; and that their 
conception of human motives and tendencies is incom- 
plete. The mischief which might have arisen from the 
imperfect education and limited observation of the 
common jurors of cities and towns was obviated, for 
the most part, by the use of special jurors in all cases 
where danger might have been apprehended from the 
employment of common jurors. 

There remain the common jurors of the agricultural 
districts; and these are the persons whose bewilder- 
ments and inconsequential verdicts have supplied 
matter for the ridicule and contempt of trial by jury. 
In civil causes it is almost painful to see counsel and 
judges trying to make small farmers understand 
a commercial transaction of complexity. Even the 
expressions commonly used by lawyers are enigmas to 
these jurors, and the verdict is oftena leap in the dark; 
at the same time, on their own ground, these jurors 
are admirable, and know how to deal with a matter of 
parochial law, of disputed boundary, of warranty in 
animals, and a variety of other rural cases. Thus we 
see that in trials at nisi priws, if we may still use that 
expression, there was little room for dissatisfaction 
with the conduct of jurors. 

In criminal cases it is not quite so easy to know the 
evil from the good in juries. Every reader of a news- 
paper deems himself competent to find a true verdict in 
a prosecution, and thereby every one instinctively af- 
firms the value of trial by jury. That country juries 
and town juries both make tremendous blunders now 
and then in criminal trials is certain. But our law is 
in no small degree responsible for this. We close the 
prisoner’s mouth; and we also, in practice, prevent 
him from calling witnesses, so that not much more 
than half the case is put to the jury. When it is said 
that a prisoner is prevented by our practice from call- 
ing witnesses, it is meant that, whereas in a civil case 
it is very rarely wise to go to the jury on the plaintiff's 
case, in criminal cases it is very rarely wise to call 
witnesses for the defense. Thus, in civil cases, both 
sides are fully heard, because, if the defendant and his 
witnesses are not called, the jury is asked to drawa 
clear inference. But in criminal cases no such infer- 
ence can be drawn, and, instead of the whole story 
being brought forward, ouly part of it is heard; and at 
the close of that, ansgmstute and eloquent counsel does 
his utmost to confuse, confound, and mislead the jury. 
So, also, in civil cases there is such a thing as ‘** discoy- 
ery;’’ but in criminal cases every one combines to ad- 
vise the prisoner to hold his tongue, and burn his cor- 
respondence. Giving credit, however, to all these 
incidents of criminal trials, we must admit that pro- 
vincial juries, and even town juries, do not grapple 
with criminal cases as they ought. But it by no means 
follows that trial by jury in such cases should be abol- 
ished, for a remedy can be found in the substitution 
of a higher class of persons as jurors; yet, 23 one great 
virtue of justice is to seem just, prisoners might reas- 
onably object to being tried in certain cases by men 
much higher in the social scale than themselves, 

We have spoken of the past rather than the present 
in connection with the metropolitan special jurors. 
The present is by means equally excellent. Instead of 
a system of selection by a competent officer acting for 
the sheriff, we have now a mere rating test of pounds, 
shillings and pence for special jurors; and a grosser 
blunder in legislation was never known. The change 
arose partly from a desire to increase the number of 





special jurors as the work became rather onerous to 
the selected persons, and partly from a concession to 
democratic notions. The result unquestionably is, 
that the special jurors in the metropolis have sunk 
very much indeed in the esteem of the bench and the 
bar; and this fall has induced the bench not only to 
treat verdicts with less respect than was formerly 
shown, but also to usurp the functions of the jury by 
giving indications, far too plain to be mistaken, as to 
which way the verdict ought to go. There are judges, 
not the least certainly among their brethren, who deal 
with their cases in a spirit of absolute loyalty to the 
constitutional theory, and who endeavor to assist 
without controlling the jury. But there are judges 
who seem to be just as eager to get verdicts on the 
bench as they were at the bar—in this sense, that, 
when they have arrived at a definite conclusion upon 
the evidence, they exert their immense powers to 
bring about the desired result by the verdict of the 
jury. So, also, rules nisi to set aside verdicts are 
granted somewhat freely, and judges are very prone to 
make such rules absolute where they run counter to 
the opinion of the judge who tried the cause. The 
new order that all rules nisi for new trials shall be 
moved in the division in which the judge who tried 
the action sits, is also indicative of the tendency of 
his bench to increase its contro! over verdicts; for it is 
manifest that the task of counsel in upholding or up- 
setting a verdict is enormously increased by the pres- 
encein court of a judge who at the trial has made up 
his mind as to the true verdict, and who seeks to 
guide the court to the result which he believes to be 
right. 

We have limited ourselves to some observations on 
the present condition of trial by jury, without here 
discussing the relative merits of trial by judge and 
trial by jury —a subject which may hereafter be con- 
sidered.— London Law Journal. 

—_——___. 


NEW BOOKS AND NEW EDITIONS. 





UNITED States Reports, SUPREME CouRT, VOL. 98. 
Cases Argued and Adjudged in the Supreme Court of the 
United States. October Term, 1878. Reported by Wil- 
liam T. Otto. Vol. VIII. Boston: Little, Brown & 
Company, 1879. Pp. xii, 668. 
NE of the most important cases in this volume is 
the polygamy case of Reynolds vy. United States, p. 
145. We have published the opinion on the important 
point, 20 A. L. J. 92. Orvis v. Powell, p. 176.—A State 
rule of ‘inverse order of alienation”’ is binding on the 
Federal courts sitting in that State. Stewart v. Sonne- 
born, p. 187.— Proof of express malice will not justify 
the inference of want of probable cause, in an action 
for malicious prosecution; and counsel fees cannot 
enter into the damages. Elcox vy. Hill, p. 218.—An 
innkeeper is not liable for a loss occasioned by the 
guest’s personal negligence. Bowen v. Chase, p. 254.— 
The Jumel will case. Beckwith v. Bean, p. 266.—In an 
action of false imprisonment brought against a pro- 
vost marshal for arresting the plaintiff on a charge of 
aiding desertion from the army, evidence that the 
plaintiff had enlisted men and then procured them to 
desert, was held admissible in mitigation of damages, 
although the facts were not known to defendant at the 
time of the arrest. U.S. v. Hull, p. 343.— Congress 
has power to pronounce the embezzlement or conver- 
sion by a guardian of pension moneys received by him 
from the Government for his ward, an offense against 
the United States, and to vest the Circuit Court with 
jurisdiction to try and punish him therefor. Amy Vv. 
Dubuque, p. 470.—In Iowa the statute of limitations 
begins to run against coupon interest warrants from 
their maturity, although they remain attached to the 
bonds. Hendrie v. Sayles, p. 546.—The assiguee of an 
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invention before letters-patent therefor, afterward be- 

coming the patentee, is entitled to renewal unless the 

assignment discloses a different intention. National 

Bank v. Matthews, p. 621.—A National bank may take 

an assignment of and enforce a mortgage on land, exe- 

cuted to another as security for the payment ot a note 
on which the bauk has loaned money. 
SNYDER’sS RELIGIOUS CORPORATIONS, ETC. 

Laws of the State of New York relating to Religious Corpora- 
tions; also, the Act authorizing the Incorporation of 
Benevolent, Charitable, Scientific and Missionary Soci- 
eties; together with the Statutes relating to Burial 
Grounds and Cemeteries. With Notes of Judicial De- 
cisions. By William L. Snyder, Counsellor at Law. 
New York: Baker, Voorhis & Company, 1879. Pp. x, 
167. 

This is a concise and useful manual. The religious 
acts of our Legislature —meaning their statutes—have 
become very numerous and mixed, and the author has 
done a good service in sifting them, and arranging 
them under sectarian heads. The other subjects are 
important to our local bar, and all seem well treated. 
The book is supplied with tables of contents, cases, 
and titles of acts, and index. The notes of decisions 
are well selected and arranged. 

—_ > —_ 
OBITUARY. 


JosePu P. THompsom, D.D. 


HE late Rev. Dr. Joseph P. Thompson, of Berlin, in 

addition to his eminence as a divine was a man of 
great attainments in many other departments of use- 
ful learning — a statesman in his knowledge and inter- 
est in matters of state —almost a jurist in his knowl- 
edge of law in its general principles and application to 
the interests of society; a fine belles-lettres scholar, 
possessed of high attainments in art; a linguist, ac- 
quainted with most of the languages of modern Eu- 
rope; a scholar of varied and extensive attainments in 
other departments, and a gentleman of much general 
culture. Asamember of the Association for the Re- 
form and Codification of the Law of Nations, he was 
always at his post and earnest and effective; devoting 
himself chiefly to the higher and more national 
branches of the subject such as come within the pur- 
view of the statesman and philanthropist, rather than 
those which interest the practical lawyer in the admin- 
istration of personal affairs. He was always a dele- 
gate from the United States, and the papers he pro- 
duced and the part he bore in debate and in the general 
business of the association were of a high character, 
tending to elevation of tone and action, and second to 
those of no member of the body. At the late meet- 
ing in Guildhall in London, he was in attendance as a 
delegate from the American International Code Com- 
mittee, though we believe that his health did not allow 
him to take an active part in the business of the meet- 
ing; he having been seized while there with the illness 
which, after a short interval of seeming convalescence 
which enabled him to be carried to his home in Ber- 
lin, caused his death a few weeks later. 

He was ever most earnestly engaged in matters of 
philanthropy in general, and the benefit to mankind 
of an advanced condition of International Law was to 
him a subject ot great benevolent interest. 

He was for years the leading international represen- 
tative of the United States in Europe, and was so re- 
garded, not less in other countries of Europe than in 
Germany, where by reason of its greater facilities for 
the pursuit of his favorite study — Egyptology —he 
had made his temporary residence, while he was ever 
ready to give the most careful and sympathetic atten- 
tion to the wants of individuals from his native land 
with whom he came in contact. C. A. P. 





CORRESPONDENCE. 


PROPERTY IN AEROLITES. 
To the Editor of the Albany Law Journal: 

Sir — Inarecent number you notice a case which 
has arisen in France concerning the ownerstip of an 
aerolite discovered by a French peasant upon the 
property of another, and you remark that it is “‘an 
entirely new question of property law.’’ The Roman 
Law (Inst. Liber I1., tit. I, 398, Cod. I, 10, tit. 15,) 
provides that in ordinary cases a treasure (Thesaurus) 
should belong one-half to the discoverer and one-half 
to the owner of the soil upon which it was found. 
* At si quis in alieno loco, non data ad hoc opera sed 
fortuito invenerit, dimidium inventori dimidium domino 
soli concessit Hadrianus.’’ There has always, how- 
ever, been a dispute as to what was a thesaurus. 
‘Thesaurus,’ says Paul (Dxur, 131, 1), “est vetus 
quedam depositio pecunie, (that is, of any thing valu- 
able) cujus non existat memoria, ut jam dominium non 
habeat.’”? The Code Napoleon, art. 716, says: ‘Le 
trésor est toute chose cachée ou eufouie, sur laquelle 
personne ne peut justifier la propriété et qui est 
découverte par le pur effet du hasard.”’ 

Now, this recent aerolite is not the first descendant 
from the heavens which has been the subject of con- 
troversy on sublunary tribunals. Marcadé mentions 
a case in the following words, which, for the benefit of 
those of your readers unfamiliar with the French 
language, I shall presume to translate: 

‘So was it, that the aerolite which caused so much 
excitement in September, 1842 (see the Gazette des 
Tribunaux), which Pierre picked up upon the field of 
Jacques, belonged neither in whole nor in part to the 
proprietor of the field. A stone fallen from the heav- 
ens cannot be an accession of the land upon which it 
alights; it belongs entirely by occupation to him who 
has found it as was decided by M. Duranton.” Mar- 
cadé adds in words which, when read Ly him, will be 
galling to M. Bollé, the eminent avoué of Issoudaun, 
who has, you say, been retained by the land-owner, 
‘*One can hardly conceive how an advocate could have 
been found to entertain the contrary opinion.” 

This, I take it, is one more illustration of the vener- 
able saying, ** There is nothing new under the sun.” 

Yours, obediently, 
R, D. McGrsson. 

MONTREAL, Sept. 24, 1879. 


ALLEGATIONS OF FRAUD IN ACTIONS ON CONTRACT. 


To the Editor of the Albany Law Journal; 

Sitr—The Legislature, in 1879, added the following 
subdivision to section 549 of Code of Civil Proced- 
ure: 

“4. In an action upon contract, express or implied, 
other than a contract to marry, where it is alleged in 
the complaint that the defendant was guilty of a fraud 
in contracting or incurring the liability. Where such 
an allegation is made, the plaintiff cannot recover un- 
less he proves the fraud; and a judgment for the de- 
feudant is not a bar toa new action to recover upon 
the contract only.” 

The obvious effect of this amendment is to change 
the law and practice, by (1) requiring the allegation of 
fraud, in an action on contract, to be inserted in the 
complaint, (2) compelling the plaintiff to prove the 
fraud before a jury, and (3) making such proof of fraud 
a condition precedent to a recovery. 

The design of the amendment is (1) to discourage 
hasty pretenses of fraud in actions on contract, and (2) 
to give the defendant the benefit of the opinion of 
twelve peers, on the important question whether his 
person shall be liable to arrest on execution, instead of 
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leaving it to a single officer, the judge, and to be deter- 


mined, finally, upon affidavits. 

As to the design, opinions will doubtless be divided. 
There are many who, in these days when dalliance not 
always futile and crime not uniformly inchoate are 
rampant, consider that the creditor, as well as the 
debtor, is entitled to the favorable consideration of the 
Legislature. 

I shall address myself briefly, to the effect. No ar- 
gument is required to support the proposition that a 
law should be apt to effect its design. 

Now (1) the words “to recover upon the contract 
only’ are unmeaning, except as they imply that, in 
the case specified, the action is not brought ‘* upon the 
contract only.’’ But such an implication is evidently 
erroneous, for “in an action upon contract,’’ damages 
for the breach thereof is the necessary limit of recov- 
ery, the extrinsic question of fraud having a relevancy 
only to the question whether the defendant’s person 
is liable for the satisfaction of the judgment. Besides, 
arrest in “an action to recover damages for fraud ”’ is 
specifically provided for in section 549, subdivision 2. 
And (2) it seems indisputable that the salutary policy, 
for the relief of our overcrowded calendars, and for 
the encouragement of pacific settlement of disputes, 
is to bring litigation to a determination upon one trial 
or hearing. But the amendment in question makes no 
provision for the case where the plaintiff is unable to 
prove not only the fraud, but also the contract or its 
breach, or the case where the plaintiff's claim is extin- 
guished by a counter-claim; and the result is that 
where there has been no contract or breach thereof, 
and hence of course no fraud as alleged, or where the 
defendant has been able to show an extinguishment of 
the claim sued for, by a counter-claim [the plaintiff 
failing to prove fraud], the prescribed ** judgment for 
the defendant ”’ gives plaintiff the right to a new liti- 
gation, and deprives the defendant of the defense of 
res adjudicata. 

If the foregoing criticisms are just, the last sentence 
of the quoted amendment might well be made to read, 
“Where such an allegation is made, the court must 
direct the jury to find a special verdict upon the issye 
of fraud (see Co. Civ. Proc., § 1187); and the plaintiff is 
deemed not to have been entitled to the order of ar- 
rest (see id., § 559), and cannot issue execution against 
the defendant’s person, unless the special verdict is in 
his favor.”’ 

This would settle all disputes at once, for, of course, 
the jury could not find fraud unless they found the 
existence and breach of the contract, and if the plain- 
tiff's cause of action were extinguished by a counter- 
claim, he could have no execution whatever; while the 
special verdict, and the judgment in pursuance thereof, 
would determine the question of liability upon the 
undertaking given on the part of the plaintiff, to pur- 
cure the order of arrest. Yours, D. 

New York, October 4, 1879. 


EXEMPTIONS FROM EXECUTION. 


To the Editor of the Albany Law Journal: 

Srr—By chap. 417 of the Laws of 1877, known as the 
** Repealing Act,’ the provisions of the Revised Stat- 
utes on the subject of exemptions from execution, are 
in terms repealed. The law, as then existing, was at- 
tempted to be re-enacted in the new Code, sec. 1390 et 
seq.; butjby chap. 449, Laws 1876 (subdivision 10 of sec. 
5), known as the ‘‘ Temporary Act,’’ the provision of 
the new Code on the subject of exemptions from exe- 
cution applies only to executions issued out of courts of 
record. Is any property therefore exempt from levy 
and sale under any execution except one issued out of 
a court of record? If so, under what provision of our 
statutes? Very truly, uP 


Rocuester, N. Y., Oct. 7, 1879. 








HE following decisions were handed down Tuesday, 
Oct. 7, 1879: 

Judgment affirmed, with costs — Ballou v. Ballou; 
Feeter v. Weber; Terry v. Jewelt; Fredenberg v. Sax- 
ton. —— Judgment atlirmed — People v. Manke. —— 
Writ of error dismissed — People v. Bork. —— Judg- 
ment reversed, new trial granted, costs to abide event— 
Raymond v. Richmond, sheriff. —— Judgment of Gen- 
eral Term reversed, and that of Special Term affirmed 
with costs— People ex rel. Hatfield v. Comstock, —— 
Order affirmed with costs — National Bank of Syracuse 
v. Wethey. —— Motion to dismiss appeal granted with- 
out cost of motion— Maier v. Canavan. —— Motion 
to dismiss writ of error granted — Eighmy v. People. 
——Ordered that the printed cases served be corrected 
in writing to conform to the appeal filed with the clerk 
without costs of motion — Kelly y. Chrystal. —— Mo- 
tion to dismiss appeal denied, cause ordered placed 
upon the calendar as of September, and defendants 
ordered to pay plaintiff $10 costs— De Leon v. Eche- 
vernia. Motion for reargument denied, with $10 
costs — Smith v. Erwin. 

The court, on the 14th inst., will take a recess until 
October 10th. 








o> ——— 

NOTES. 
\ R. ALBERT MATTHEWS, of the New York Bar, 
4! under the pseudonym of * Paul Siogvolk,”’ has pub- 
lished a pamphlet entitled ‘‘ ‘Incidental Protection’ a 
Solecism.’’ The text of his discourse is, ‘When ‘ pro- 
tection’ begins, ‘revenue ’ diminishes, and the increase 
of the one necessarily tends to the extinguishment of 
the other.”’ We never read any thing on Political 
Economy, because in that science, it seems to us, one 
thing is just as true as another; but if Mr. Mathews 
is right in the above statement, then we decidedly say, 
no protection for ourselves individually. —— The Right 
Reverend William Pinkney, of Maryland, wishes it 
distinctly understood that our publication of his re- 
marks upon “ Webster and Pinkney,”’ (ante, p. 87), was 
not at his request. —— The London Law Journal, in 
reviewing ‘‘The Vision of Justice and other Poems,”’ 
by Hyde Parker, in which the case of Edmund Galley 
is celebrated, remarks that if the author ‘“‘ supposes 
that his poetry strengthens the plea of the Lord 
Chief Justice, he must have a most curious, and» 
in one sense, most powerful, imagination; and that 
‘‘after reading Mr. Parker’s volume, we immensely 
prefer law to poetry;” but ‘‘the opinion of the Law 
Journal on poetry can be of no consequence to the 
poet.”” Why doesn’t some one send us poetry to re- 
view ? 

At a meeting of the bench and bar of the District 
of Columbia, suitable resolutions concerning the re- 
cent death of Justices Olin and Humphreys, of the 
Supreme Court of that district, were adopted. On 
the presentation of the resolutions to the court in full 
bench, Justice Wylie moved that they be entered on 
the minutes. In granting the request, speaking of 
Justice Olin, who was for many years a leading lawyer 
at Troy, in this State, Chief Justice Carter said that it 
was but a beggarly tribute that the court paid the de- 
ceased, especially the senior of the two, to say that 
they deeply regretted his death, and fully concurred 
with the sentiment of the resolutions. He said that 
Justice Olin was a man of strong intellect and great 
learning, and a valuable auxiliary in the council cham- 
ber. He was more than a first-rate lawyer, and he 
proved it in the field, where he practiced until he won 
the proud distinction of being the head of the bar. He 
brought that reputation here. All his actions were 
moved by an upright heart. During the troubled ex- 
perience of the early existence of the court, when po- 
litical passions were turbulent, he held the scales of jus- 
tice with an even balance. His demise had produced 
deep grief among his associates. 
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CURRENT TOPICS. 





HE lottery business has received a sharp blow 
T from the postal department. Upon a case sub- 
mitted to him, Judge Freeman, the assistant attor- 
ney-general for the post-office department, has just 
given his opinion that letters addressed to lottery 
companies or to individufls as agents for such com- 
panies are unmailable matter, and that postmasters 
should refuse to register letters when so addressed. 
A circular embodying this opinion was issued for 
the benefit of postmasters. It is founded on a sec- 
tion of the Revised Statutes which was amended by 
the act of July 12, 1876. Judge Freeman says that 
under no law is a postmaster authorized to seize sus- 
pected letters with a view to bringing to punishment 
parties charged with violating the postal laws. But 
he adds: ‘‘ But suppose a letter known to the post- 
master to concern a lottery is offered for mailing, or 
(as in the case under consideration) for registration, 
what then becomes the duty of the postmaster? It 
seems to me there can be but one answer to this 
question. The law declares in most positive terms 
that such letters shall neither be conveyed by mail 
nor deposited in a post-office for that purpose. It 
will not be seriously insisted that depositing in a 
post-office matter declared by law under a heavy 
penalty to be unmailable fixes upon the postmaster 
the duty of treating it as mailable. But this con- 
clusion does not dispose of the difficulty. Is the 
fact that a letter is addressed to a lottery company 
to be accepted by him as sufficient evidence that it 
is a ‘letter concerning a lottery’ to warrant his re- 
fusal to register it? After a very careful considera- 
tion of the question { am of the opinion that such 
evidence is sufficient for that purpose, and that post- 
masters ought to be instructed not to register letters 
addressed to lottery companies.” Lotteries are not 
so much in favor in this State as they were when 
our old State capitol was built by funds raised by a 
lottery nominally for the ‘‘improvement of Hud- 
son’s river.” But every now and then we read of 
some ‘‘ popular hotel clerk” who has drawn a prize. 
How are these things managed? 


At the election in Connecticut last week the pro- 
posed constitutional amendments providing for bi- 
ennial sessions of the Legislature, and extending the 
limit of judicial tenure from 70 years to 75, were re- 
jected by a great majority. Our neighbors have 
made two great mistakes. We have too much law 
making, and too much lobbying. The people of 
Maine recently set a good example in adopting bi- 
ennial sessions. Biennial sessions have been adopted 
also in Arkansas, California, Delaware, Florida, 
Georgia, Illinois, Indiana, Kansas, Iowa, Kentucky, 
Michigan, Mississippi, Missouri, Nebraska, Nevada, 
North Carolina, Ohio, Oregon, Pennsylvania, 
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Texas, Tennessee, Vermont, Virginia and West 
Virginia. Of course the innkeepers and board- 
ing-house keepers and the lobbyists want an- 
nual sessions. As to the judges, we are sorry to 
observe that judicial wisdom is deemed to depart at 
the age of 70, in the State of Connecticut as well as 
in this State. We felt the absurdity of the limita- 
tion in this State when the late Judge Allen left the 
bench of the Court of Appeals, at the very height 
of his mental powers and his great usefulness. The 
theory that is relied on to justify this limitation has 
not been generally justified by experience, for many, 
if not most, of the ablest judges in all times have 
sat on the bench after the age of seventy, and have 
done much creditable work after that age. 


We give this week the larger portion of Mr. Cal- 
vin G. Child’s brilliant and sensible essay read be- 
fore the American Bar Association, at Saratoga, in 
August, on Shifting Uses from the Standpoint of 
the Nineteenth Century. The length of the paper 
exceeding our limits, and dividing it seeming out 
of the question, our task of selecting something to 
omit was quite a puzzle. We have omitted the in- 
troduction, historical of the origin and character of 
the doctrine of Shifting Uses; and the second divis- 
ion, on the Tenure of Judicial Office, considering 
that so few of us are or are likely to be judges that 
this portion could best be dispensed with. As we 
are nothing if not critical, and can find nothing else 
to criticise, we must come down on Mr. Child for 
attributing the dumpling story to King Alfred. We 
had always heard it told by Peter Pindar, of that 
other great king, of whom Mr. Child says, in the 
omitted portion: ‘‘ Had George continued as he be- 
gan, there might have been no taxation without rep- 
resentation, and no United States of America.” It 
is too bad to deprive the house of Hanover of any 
of its just laurels. 


To our correspondents and subscribers who think 
that we are unsound on the Sunday question, we 
recommend the paper of Dr. Anderson, on the Rela- 
tions of Christianity to the Common Law, in which 
he demonstrates, as it seems to us, that Christianity 
is not part of the common law, and intimates that 
Sunday desecration can only be restrained or pun- 
ished on the ground of nuisance. A recent writer 
in the New Jersey Law Journal says: ‘‘As to the 
Sunday law, as generally found in our States, it is 
not clear how far the courts will decide it to be con- 
nected with Christianity, and how far it can be sus- 
tained as a mere political and social institution. It 
is apparent that it was not a part of the common 
law, and if Christianity is said to be a part of that 
law then, by strict logic, it seems that the Sunday 
law is not part of Christianity. And possibly, as 
soon as reasoning men begin to see that it is impos- 
sible to define what is and what is not Christianity, 
they may begin indistinctly to surmise that Chris- 
tianity is not part of the law; and that at any rate 
the law should have nothing whatever to do with 
it.” And Mr. Abbott says, in The Christian Union: 
‘*The law contemplates that the community has a 
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general need that all should rest on Sunday; most of 
the affairs and doings of week-day life are less im- 
portant than this need of a rest-day; but some few 
are superior.” ‘‘ Whatever must be done on Sunday 
to prosecute a business or attain objects which the 
community at large need more than the rest-day, is 
necessary work, and allowable under the adminis- 
tration of the law as it is conducted throughout the 
country at large.” This language applies particu- 
larly to work. As to recreation, is it any more 
wrong for a laboring man te sail on the river on 
Sunday, than it was forour great Teacher and his 
disciples to walk in the cornfield ? 





The Supreme Court of Pennsylvania, in a test 
case, have held the county of Allegheny responsible 
for damages produced by the Pittsburgh “ strike” 
riots. The action was brought under an act of the 
Legislature authorizing recoveries in such cases. 
That act is now pronounced constitutional. The de- 
fense that the plaintiff contributed to the injury by 
introducing armed men upon the property, who 
fired upon the mob, was pronounced unavailing, on 
the ground that this act was not the proximate cause 
of injury. The court cite the analogous case of 
Ely v. County of Niagara, 36 N. Y. 197, where the 
county offered to prove that the house was a noto- 
rious bawdy house, kept by the plaintiff as such; 
that it was the resort of prostitutes, thieves and 
murderers; that prior to its destruction, a policeman 
was found murdered in front of the house, and that 
he was so murdered by some one who made the 
house a resort, and during a drunken debauch 
therein; that when this fact became known, the citi- 
zens were so enraged that in a body they mobbed 
and destroyed the house. The court below rejected 
the offer, and this ruling was affirmed, both in the 
Supreme Court and the Court of Appeals, and it 
was held that the act of the plaintiff, which would 
prevent the recovery, must be the proximate cause, 
and the loss the natural and necessary consequence. 
Of the origin of the riots and the supineness of the 
community the court say: ‘‘In populous communi- 
ties, especially in large cities, there are always an- 
tagonisms of race, religions, politics or social 
condition, which enable the demagogue to fan the 
fires of popular discontent, and incite the disorderly 
to acts of violence. It is because of this sympa- 
thetic feeling that mobs are often enabled to get the 
mastery, the fact being overlooked that a mob when 
once aroused, and maddened by success, becomes, 
like a wild beast, dangerous alike to friend and foe. 
There is nothing upon the face of this record to 
show that the Pittsburgh riots of 1877 were an ex- 
ception to this rule. We see no evidence of any 
serious attempt upon the part of the local authori- 
ties to suppress it at the time of its commencement. 
A feeble attempt was made by the sheriff, resulting 
in the enrollment of some half dozen deputies. But 
there was no proclamation calling upon the body of 
the country to come to his assistance to preserve the 
public peace. No one doubts at this day that if a 
proper effort had been made at the proper time the 








mob could have been held in check. No one doubts 
that it would have been, had the citizens of this 
county realized that they were responsible for the 
loss.” The damages produced by these riots amount 
as claimed to above $4,000,000. 





NOTES OF CASES. 





T the March, 1879, term of the Rhode Island 
Supreme Court four very interesting cases were 
decided. We note first, Providence Steam Engine 
Co. v. Providence and Stonington Steamship Co. A 
riparian owner on tide water platted his land, into 
lots, streets, ete., platting one of the streets below 
high-water mark. He sold to B., who filled up and 
made the street, and subsequently closed it. C., 
another purchaser of lots on the plat, filed a bill to 
compel B, to re-open the street, and his prayer was 
granted, it being held that the defense that the 
platted lay-out of the street over tide-water was un- 
availing. Chief Justice Durfee gives a short opinion, 
but Potter, J., concurring, gives a long and learned 
examination of the rights of the citizen in land be- 
low high-water mark. His conclusion, that the 
general doctrine that although the legal title of the 
seashore and tide-flowed land is in the sovereign, 
yet it is not for his exclusive use and profit, but in 
trust for the common benefit of the public, seems to 
be supported by Smith v. Maryland, 18 How. 71; 
Barney v. Keokuk, 4 Otto, 324; Martin v. Waddell, 
16 Pet. 367, 410, 423; Arnold v. Mundy, 6 N. J. L. 
1, 71, 77; Clement v. Burns, 43 N. H. 609, 620; 
Church v. Meeker, 834 Conn, 421, 427, 428; Com. v. 
Roxbury, 9 Gray, 451, 482, 483; Com. v. Alger, 7 
Cush. 53, 65; New Orleans v. United States, 10 Pet. 
662, 699, 702. The language of the English decis- 
ions that the king holds as trustee for the public is 
very strong. Company of Free Fishers v. Gann, 20 
C. B. (N. S.) 1 (115 Eng. Com. Law, 803); Gann v. 
The Free Fishers of Whitstable, 11 H. L. 192; Mayor 
of Colchester v. Brooke, 7 Q. B. 339. The king’s 
right of soil is ‘‘subject to the public right of pass- 
age, however acquired, and any grantee of the 
crown must of course take subject to such right,” 
says Lord Denman, in the last cited case, p. 374. 
Blundell v. Catterall, 5 B. & A. 268, 287, 294, 304; 
Duke of Buccleuch v. Metropolitan Board of Works, 
L. R., 5 H. L. 418; Lyon v. Fishmongers’ Co., L. R., 
1 App. Cas. 662. The court disapprove several 
cases holding that there can be no private riparian 
right in tide-flowed land, and that if a railroad cuts 
off the riparian owner entirely from the water, he 
has no remedy and no claim to compensation. See 
Gould v. Hudson River R. R. Co., 6 N. Y. 522; Ste- 
vens v. Paterson & Newark R. R. Co., 20 N. J. Eq. 
126; S. C., 3 Am. Rep. 269; 34 N. J. Law, 532, 544, 
566; Tomlin v. Dubuque, Bellevue & Miss. R. R. Co., 
32 Iowa, 106. These cases are also disapproved in 
Chapman v. Oshkosh & Miss. R. R. Oo., 33 Wis. 629, 
and Diedrich v. N. W. U. R. R. Co., 42 id. 248, 264; 
8. C., 24 Am. Rep. 399. The right of the riparian 
owner to wharf out into deep water has been de- 
clared in Baltimore & Ohio R. R. Co. v. Chase, 48 
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Md. 23; Hast Haven v. Hemingway, 7 Conn. 186; 
Clement v. Burns, 43 N. H. 609, 617; Northwestern 
Union Packet Co. v. Atlee, 2 Dill. 479; and appa- 
rently recognized in Coburn v. Ames, 52 Cal. 385. 


The question of proximate cause came up in Lee 
v. Union Railroad Co. A was injured by a horse 
driven by B. The horse was frightened by the over- 
turn of a sleigh to which it was harnessed, and the 
overturn was caused by a heap of snow and ice 
wrongfully made and left on the street byC. Held, 
on demurrer, that C was liable to A for the injury. 
The court said: ‘‘ Every thing which happened re- 
sulted naturally from the overturning of the sleigh 
by the embankment of snow and ice, without the 
intervention of any new responsible cause. In such 
cases the original cause is in law the proximate 
cause.”” McDonald v. Snelling, 14 Allen, 290, is 
closely in point. There it was held that if one neg- 
ligently frightens the horse of another, which there- 
upon runs away and comes into collision with a sec- 
ond horse and injures him, the owner of the second 
horse can recover of the person whose negligence 
caused the first to take fright and run away. See, 
also, Clark v. Lebanon, 63 Me. 393; Scott v. Shep- 
herd, 3 Wils. 403, the squib case; Thomas v. Win- 
chester, 6 N. Y. 397, the poison case; Vandenburgh 
v. Truazx, 4 Denio, 464, the cask of wine case; Pow- 
ell v. Deveney, 3 Cush. 300; McDonald v. Snelling, 14 
Allen, 290; Higgins v. Dewey, 107 Mass. 494; Guille 
v. Swan, 19 Johns. 381, the balloon case; JMil- 
waukee & St. Paul R. R. Co, v. Kellogg, 4 Otto, 469; 
Pennsylvania R. R. Co. v. Hope, 80 Penn. St. 373; 
8. C., 21 Am. Rep. 100; Welbv. R. W. & O. R.R. 
Co., 49 N. Y. 420; 8. C., 10 Am. Rep. 389; Kellogg 
v. Chicago & N. W. R. R. Co., 26 Wis. 223; 8. C., 
7 Am. Rep. 69, and note, 80. In regard to fires 
communicated by intervening materials belonging 
to third persons, the New York and Pennsylvania 
doctrine (Penn. R. R. Co. v. Kerr, 62 Penn. St. 353; 
8. C., 1 Am. Rep. 431; Ryan v. NW. Y. C. R. R. Co., 
35 N. Y. 210), is not generally followed elsewere. 
Fent v. Toledo, etc., Ry. Co., 59 Til. 349; 8. C., 14 
Am. Rep. 13; Atchison, Topeka and Santa Fe R. R. 

‘0. v. Stanford, 12 Kans. 354; 8. C., 15 Am. Rep. 
362; Delaware, Lackawanna, ete., R. R. Co. v. Sal- 
mon, 39 N. J. 299; S. C., 23 Am. Rep. 214; Clemens 
v. Hannibal, ete., R. R. Co., 53 Mo. 866; 8. C., 14 
Am. Rep. 460. Between this class of cases and the 
principal case, however, there seems a clear distinc- 
tion. 


In State v. Read, a statute, which, with certain ex- 
ceptions, prohibited the sale of any merchandise 
within one mile of a place where a religious camp- 
meeting was being held, unless the society consented, 
was held valid as a police regulation, not within the 
constitutional inhibition. The court say: ‘‘ The 


chapter is ostensibly designed fora police regula- 
tion. We see no reason for supposing that its os- 
tensible is other than its real design. To allow ped- 
dlers, hawkers, and hucksters of every sort to fre- 
quent the vicinity of camp-meetings for the sale of 
their wares, without any restriction, would inevita- 





bly tend to intemperance, disorder, and immorality. 
It is urged that a mere selling of food, or of other 
innocent or necessary articles, can do no harm. This 
would be true if selling those articles were not used 
as a cover for the sale of intoxicating liquors, or of 
other injurious or immoral things. The restriction 
is general, because if not general, it would be una- 
vailing. It is imposed not only for the protection 
of the societies which hold the meetings, but also 
for the good of all who attend them.” The court 
distinguish Commonwealth v. Bacon, 13 Bush, 210; 
S. C., 26 Am. Rep. 189, ‘‘In that case an amend- 
ment of the charter of the Bourbon County Agri- 
cultural Society, making it unlawful for any person, 
without the consent of the directors of the society, 
to open a stable or place within three hundred yards 
of the society grounds, for the purpose of receiving 
horses or vehicles for pay, during the continuance of 
the society’s fairs, was held to be unconstitutional, 
because it restricted the right of other persons to 
use their property in a particular manner, so that 
the society might have an opportunity to use its 
property in that manner to greater profit. The de- 
sign of the statute was to create a monopoly in fa- 
vor of the society.” 


In Austin v. Coggeshall, the common council of 
Newport authorized an entertainment, at public ex- 
pense, of the officers of the British ship-of-war 
Bellerophon, then visiting the harbor. The enter- 
tainment was given, under the superintendence of a 
committee of the council, at an expense of about 
$3,000. Tax payers brought this suit to restrain the 
city treasurer from paying the bills, and a perpetual 
injunction was granted. It was admitted that the 
council had no authority to order the entertainment, 
but it was claimed that the complainants were guilty 
of laches in waiting until the entertainment had 
been given. The court held otherwise. The court 
disapprove Tash v. Adams, 10 Cush, 252, in which 
the Supreme Judicial Court of Massachusetts refused 
to enjoin the payment of money illegally appropri- 
ated for the celebration of the second centennial 
anniversary of the settlement of a Massachusetts 
town, because of such laches on the part of those 
by whom the injunction was asked. They held that 
the laches will not hurt the defendant, but benefit 
him, and as to the third parties injured thereby, the 
suit is for public benefit, and ‘‘ it is well settled that 
a municipal corporation, when sued directly on a 
contract which it is incapable of making, cannot be 
estopped from taking advantage of its incapacity 
because the party suing has acted on the contract in 
good faith, supposing it to be legal, for the reason 
that any person who contracts with such a corpora- 
tion, which is a creature of public law, is bound at 
his own peril to know the extent of its ——. 
Dillon’s Mun. Corp., § 381; Weismer v. Village of 
Douglas, 64 N. Y. 91; 8. C., 21 Am. Rep. 586; 
Thomas v. City of Richmond, 12 Wall. 349; Town of 
South Ottawa v. Perkins, 4 Otto, 260; Chisholm v. 
City of Montgomery, 2 Woods, 584; Bradley v. Bal- 
lard, 55 Ill. 417; 8. C., 8 Am. Rep. 656. The point 
involved in the principal case was so held in Hodges 
v. City of Buffalo, 2 Den. 110, and Halstead v. Mayor, 
3 .N. Y. 483. In the former, the plaintiff was an 
innkeeper, who, under the direction of a commit- 
tee of the common council, had furnished meat, 
drink, lights, music, etc., for a ball given on the 
fourth of July by the city authorities to military 
guests from Detroit and Rochester. His action to 
enforce his demand was held not maintainable. See 
19 A. L. J. 325. 
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BURDEN OF PROOF AS TO CONTRIBU- 
TORY NEGLIGENCE. 


HE question, upon whom rests the burden of proof 
as to contributory negligence, has been variously 
decided in the courts of this country. In Wisconsin, 
Vermont, Pennsylvania, New Jersey, Rhode Island, 
and Alabama, it is substantially held that it is upon 
the defendant. In Maine, Massachusetts, Connec- 
ticut, Illinois, and Indiana, it is held that it is upon 
the plaintiff to show his freedom from contributory 
negligence. Such is the English doctrine. In New 
York, the doctrine is the same, except that the 
plaintiff need not prove his freedom from contribu- 
tory negligence in the first instance; which amounts 
pretty much to saying that he is not bound to prove 
it at all. This is one of the few instances where a 
plaintiff is held to prove a negative, and it is based 
on the idea that the affirmative negligence of the 
defendant cannot be shown, even prima facie, until 
the contributory negligence of the defendant is elimi- 
nated from it. This reasoning seems a departure 
from the general theory of evidence. It may be 
well to review the main cases. 

In Lane v. Crombie, 12 Pick. 177, it was held that 
the plaintiff ‘‘must not only show some negligence 
and misconduct on the part of the defendant, but 
ordinary care and diligence on his own part.”  Cit- 
ing Butterfield v. Forrester, supra; Harlow v. Hum- 
miston, 6 Cow. 191; Smith v. Smith, 2 Pick. 621. 
So, a charge that ‘‘the burden of proof was upon 
the defendants to show that the plaintiff had not 
used ordinary care,” was held erroneous. This was 
cited and followed in Adams v. Carlisle, 21 Pick. 
146, where it was said, ‘‘ the burden of proof is of 
course on the plaintiff to show not only defects in 
the highway, but that he was free from negligence.” 
To the same effect is Carsley v. White, 21 Pick. 254 
— ‘‘it is well settled that the onus probandi is upon 
the plaintiff to show that he was using ordinary 
care and diligence; otherwise, it cannot be known 
that the injury was not attributable to his own neg- 
ligence.” The court cite Butterfield v. Forrester, su- 
pra, and Flower v. Adam, 2 Taunt. 314, but the 
question of the burden of proof no more arose in 
the latter than in the former. Nor did this question 
arise in Parker v. Adams, 12 Metc. 415, sometimes 
cited to that point; although the court said there 
that the plaintiff must show that the injury was 
‘*under such circumstances as to exonerate himself 
from all neglect of duty on his part.” Nor did the 
question arise in Lucas v. New B. & Taunton, etc., R. 
Co., 6 Gray, 64, although the court there volunteered 
to state the same doctrine, adding, ‘‘ its correctness 
has not been questioned by the plaintiff’s counsel.” 
The same is substantially true of Wilson v. Charles- 
town, 8 Allen, 137, where the same doctrine was 
again pronounced well settled. In Gaynor v. Old 
Colony, etc., R. Co., 100 Mass. 208, it is said: ‘It is 
for the plaintiff by affirmative evidence to establish” 
his own freedom from contributory negligence; and 
‘‘when the plaintiff's case fails to disclose the exer- 
cise of ordinary care,” he shows no right to recover. 
In Murphy v. Deane, 101 Mass. 466, it was held that 





‘the burden is always upon the plaintiff to estab- 
lish either that he himself was in the exercise of due 
care, or that the injury is in no degree attributable 
to any want of proper care on his part.” 

In Merrill v. Hampden, 26 Me. 234, it was held 
that the plaintiff was bound to prove that he was 
in the use of ordinary care at the time of the acci- 
dent, or he was not entitled to a verdict; and the 
defendants were not bound to prove that his care- 
lessness was the cause of the injury, to be relieved 
from liability.” This was founded on Butterfield v. 
Forrester, 11 East, 60, and Adams v. Carlisle, 21 Pick. 
146. The point was not decided in the former case, but 
it was only held that contributory negligence would 
prevent a recovery. The court also said of Foster v. 
Dizfield, 18 Me. 380, that it was not inconsistent, the 
court only expressing a doubt whether direct and 
positive proof is essential. In Dickey v. Maine Tel. 

‘o., 43 Me. 492, it was held that “the plaintiffs 
were bound to show that there was no neglect, or 
want of ordinary care, on the part of the female 
plaintiff contributing to the injury.” ‘‘ The burden 
of proof was on the plaintiffs to show, affirmatively, 
the exercise of such due and proper care and vigi- 
lance on her part.” 

In Cassidy v. Angell, Rhode Island Supreme Court, 
March, 1879, it was held that ‘‘if the plaintiff's own 
case shows that he brought the injury on himself, 
by his own carelessness, he may be nonsuited; but 
if it does not, he should not be nonsuited, but the 
question is for the jury.” 

In Park v. O’Brien, 23 Conn. 339, it was said: 
‘*Tt was necessary for the plaintiff to prove, first, 
negligence on the part of the defendant, in respect 
to the collision alleged, and secondly, that the in- 
jury to the plaintiff occurred in consequence of that 
negligence. But in order to prove this latter part, 
the plaintiff must show that such injury was not 
caused, in whole or in part, by his own negligence; 
for although the defendant was guilty of negligence, 
if the plaintiff's negligence contributed essentially 
to the injury, it is obvious that it did not occur by 
reason of the defendant’s negligence. Therefore 
the plaintiff would not prove enough to entitle him 
to recover, by merely showing negligence on the 
part of the defendant; but he must go further and 
also prove the injury to have been caused by such 
negligence, by showing a want of concurring negli- 
gence on his own part, contributing materially to 
the injury.” 

In Rusch v. City of Davenport, 6 Iowa, 443, it was 
held that the burden of proof was on the plaintiff, 
but might be inferred from the circumstances. Cit- 
ing Butterfield v. Forrester, and the cases in Pick- 
ering. 

The question of burden of proof did not arise in 
Trow v. Vt. Cent. R. R. Co., 24 Vt. 487; but in Hill 
v. New Haven, 87 id. 501, it was held that the plain- 
tiff need not establish in the outset, as a distinct 
affirmative proposition, his freedom from negligence, 
but it was a question for the jury on the whole case. 
The court say: ‘‘ The plaintiff is bound to give suf- 
ficient evidence to establish prima facie that he sus- 
tained an injury by reason of such defect. If the 
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plaintiff's own evidence shows that his conduct on 
the occasion was careless or negligent, and that 
such carelessness or negligence aided or contributed 
to the injury he received, he establishes a defense to 
his own action by his own evidence, as much as if 
the same fact were proved by the defendant. But 
if the plaintiff's proof discloses nothing but that his 
conduct at the time was proper and prudent, he is 
not bound to go farther, until this has been im- 
pugned by some evidence on the other side. The 
plaintiff in such case is bound to make out, affirma- 
tively, that his damage was caused by the defect in 
the highway in order to recover. Evidence which 
proves affirmatively that the injury was caused by 
the defect in the highway must necessarily to a cer- 
tain extent show negatively that it was not caused 
by any thing else.” ‘‘The true rule on this subject 
was laid down by Phelps, J., in the early case of 
Lester v. Pittsford, 7 Vt. 158, where he says: ‘It 
was not incumbent upon the plaintiff to negative 
the charge of negligence or imprudence on his part, 
such proof being properly matter of defense.’ ” 

In Mallory v. Griffey, 85 Penn. St. 275, it was 
held that contributory negligence is matter of de- 
fense, and ordinarily the burden of proving it is on 
the defendant, and it was error to instruct the jury 
‘that if the plaintiffs have not shown affirmatively 
that their negligence did not contribute in any de- 
gree to the injury, they could not recover.” This 
undoubtedly is the rule in Pennsylvania. Beatty 
v. Gilmore, 16 Penn. St. 463; Penn. R. Co. v. Me- 
Tighe, 46 id. 316; Penn. Canal Co. v. Bentley, 66 
id. 30. And in New Jersey, Durant v. Palmer, 5 
Dutch. 544. 

In Button v. Hudson River Railroad Co., 18 N. Y. 
248, it was held that while the burden was on the 
plaintiff to show his freedom from contributory neg- 
ligence, it is not presumed, and he is not bound, in 
the first instance, to show it by direct evidence; but 
where there is conflicting evidence, the preponder- 
ance must be with him to enable him to recover. 
“Ordinarily, in similar actions, where there has 
been no fault on the part of the plaintiff, it will suf- 
ficiently appear in showing the fault of the defend- 
ant, and that it was a cause of the injury; and 
when it does so, no further evidence on the subject 
is necessary. The fact must appear in some way, 
but in what particular mode is unimportant. The 
evidence of it may be direct and positive, or only 
circumstantial.” 

In Johnson v. Hudson R. R. R. Co., 20 N. Y. 65, 
it is said: ‘‘I am of the opinion that it is not a rule 
of law of universal application, that the plaintiff 
must prove affirmatively that his own conduct on 
the occasion of the injury was cautious and prudent. 
The onus probandi in this, as in most other cases, de- 
pends upon the position of the affair, as it stands 
upon the undisputed facts.” ‘*The absence of any 
fault on the part of the plaintiff may be inferred 
from circumstances.” ‘‘ Nor is it correct to say, as 
a general rule, that the defendant must himself 
prove, in order to establish his defense, that the 
plaintiff was guilty of negligence. That, as well as 
the absence of fault, may be inferred from circum- 


stances.” ‘‘The true rule in my opinion is this: 
The jury must eventually be satisfied that the plain- 
tiff did not, by any negligence of his own, contrib- 
ute to the injury. The evidence to establish this 
may consist in that offered to show the nature or 
cause of the accident, or in any other competent 
proof. To carry the case to the jury, the evidence 
on the part of the plaintiff must be such as, if be- 
lieved, would authorize them to find that the injury 
was occasioned solely by the negligence of the de- 
fendant. It is not absolutely essential that the 
plaintiff should give any affirmative proof touching 
his own conduct on the occasion of the accident. 
The character of the defendant’s delinquency may 
be such as to prove, prima facie, the whole issue; or 
the case may be such as to make it necessary for the 
plaintiff to show, by independent evidence, that he 
did not bring the misfortune upon himself.” 

The precise doctrine of Murphy v. Deane was held 
in Dyer v. Talcott, 16 Til. 300, and Galena, ete., R. 
R. Co. v. Fay, id. 558. 

In Evansville, etc., R. R. Co. v. Hiatt, it was held 
that the complaint must aver that the plaintiff was 
not in fault. Contra: Smoot v. Mayor of Wetumpka, 
24 Ala. (N. 8.) 112. 

In Wisconsin it was early held that the plaintiff, 
in order to make out a prima facie case, must in the 
first instance prove that his own negligence did not 
contribute. Dressler v. Davis, 7 Wis. 527, founded 
on Lane v. Crombie. But in Milwaukee, ete., R. R. 
Co. v. Hunter, 11 id. 160, it was held that if the 
plaintiff's own evidence raises no inference of negli- 
gence on his part, this will warrant the jury in find- 
ing that there was none. And in Hoyt v. Hudson, 41 
id. 105; 22 Am. Rep. 714, it was held that the bur- 
den is not on the plaintiff to prove his freedom from 
contributory negligence, but if the defendant relies 
on the plaintiff's contributory negligence, it is for 
the defendant to prove it. This is founded on 
Johnson v. H. R. R. R. Co., 5 Duer, 21, and the ap- 
proval of the doctrine of that case by Shearman & 
Redfield on Negligence. 

In Prideaux v. City of Mineral Point, 43 Wis. 518, 
the same doctrine was reiterated. The court ob- 
serve: ‘*The learned judge did not correctly state 
the rule of proof of contributory negligence, in ac- 
tions for negligence, settled in Hoyt v. Hudson, 41 
id. 105; 8. C., 22 Am. Rep. 711. It does not put 
the onus probandi in all cases upon the defendant, as 
the learned judge appears to have stated. The rule 
intended in that case is, that a plaintiff, giving evi- 
dence of the negligence of the defendant and the 
resulting injury to himself, without showing any 
contributory negligence, is bound to go no further; 
he is not required to negative his own negligence. 
If however the plaintiff, in proving the injury, shows 
contributory negligence sufficient to defeat the ac- 
tion, he disproves his own case of injury by the neg- 
ligence of the defendant alone. If the plaintiff's 
evidence leaves no doubt of the fact, his contribu- 
tory negligence is taken as a matter of law to war- 
rant a nonsuit. If the plaintiff's evidence leaves 
the fact in doubt, the evidence of contributory neg- 





ligence on both sides should go to the jury. This was 
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perhaps not as clearly stated as it might have been, 
and has been criticised. Properly understood, the 
rule in Hoyt v. Hudson makes no confusion between 
the proof and the weight of evidence, and is 
sounder in principle and easier in practice than the 
rule in Massachusetts, which, with great deference 
for that court, this court then declined to adopt.” 


SHIFTING USES FROM THE STANDPOINT 
OF THE NINETEENTH CENTURY. 
BY CALVIN G. CHILD, 
(Read before the American Bar Association, at Sara- 
toga Springs, August, 1879.] 


HE instances of shifting uses which I ask you to 
consider with me, and to which I shall refer in 
this essay, are found: 

1. In the jury system. 

2. In the tenure of judicial office. 

3. In the bread-getting of the profession. 

It is no part of my plan to investigate, in the least 
degree, the history of trial by jury — neither its origin, 
its antiquity, nor the veneration felt for it by com- 
mon-law writers, are pertinent to my view of the sys- 
tem asa “shifting use.’’ It may have been established 
by Alfred the Great, and I have sometimes thought 
that the King, who, as tradition asserts, failed to see 
how the apple got into the dumpling, might very prop- 
erly be held responsible for some jurymen of the pres- 
ent day. I will therefore leave the origin with Alfred 
unhesitatingly. It is sufficient for us that the system 
exists, that it is likely to exist, and that by constitu- 
tional provisions of the general Government and State 
governments alike, it is, so far as questions of fact are 
concerned, an integral part of our public polity. 

When the possession was transferred to the use, and 
the use to the possession, the trial by jury meant, as 
defined by Blackstone, a determination by * the unan- 
imous suffrage of twelve of one’s equals and neigh- 
bors, indifferently chosen and superior to all suspic- 
ion,”’ and it was such a system that Lord Commissioner 
Maynard enthusiastically denominated *‘ the subject’s 
birthright and inheritance, as his lands are, and with- 
out which he is not sure to keep them or any thing 
else * * * his fence and protection against all 
frauds and surprises and against all storms of power.” 
It seems to me that this executed use has so far 
shifted, that we rarely find a panel of ** twelve of one’s 
equals superior to all suspicion.”’ 

In Blackstone’s‘ime the panel was returned to court 
upon the original venive, upon which the jurors were 
to be summoned and brought in many weeks after- 
ward to the trial, in order that the parties might have 
notice of the sufficiency, insufficiency, character, and 
relations of those summoned. 

In our own time we know so little of our jurors that 
we designate them by numbers —exempli gratia: the 
fourth juror in the first row, the third juror in the 
second row, the second juror from the foreman, much 
as we studied arithmetic, at our first venture, when 
we counted apples on trees and apples on the ground, 
by aid of illustrative pictures. The juryman’s rela- 
tions may be our adversary’s father and mother, for 
aught we know, and the determination of bis suffi- 
ciency or insufficiency a complete illustration of 
“walking by faith and not by sight;’’ indeed, some- 
times we find, after verdict, that the illustration goes 
even farther, and learn to our cost “ that faith, with- 
out works, is dead.’’ An omnibus load of ordinary 
passengers, in our large cities, if landed in the jury- 
box, furnishes as safe a panel as the twelve provided by 
the constitutional authorities, in average cases, full 
as likely to do justice, and as little likely to err. 








It would be useless to recapitulate instances of my 
own experience with juries, how an outside issue, or 
an insignificant circumstance, or an apparently un- 
important phase of the controversy has entered into 
a juryman’s deliberations as a controlling element — 
useless, for the simple reason that each one of us can 
draw illustrations from his own practice. 

‘Let me get one idea into that fellow with a yellow 
waistcoat,” said Sir James Scarlett, ‘‘and the case is 
safe, for it will take the idea longer to be dislodged 
than it did to plant it’’—he believed in unanimity, 
you notice. 

We have all met the smart juryman, the stupid ju- 
ryman, the funny juryman, the obstinate juryman, 
the juryman who sleeps through the trial, and the 
one who sleeps through the argument, the juryman 
who takes notes, the juryman who asks questions, 
and horresco referens, the juryman who knows the 
law. We leave them on or off, consulting not infre- 
quently prejudice and interest, and then devote our- 
selves to the study of human nature among our client’s 
hypothetical peers, that we, in our turn, may be smart, 
funny, and sometimes perhaps stupid, as the exigen- 
cies of the occasion demand. I very much fear that 
Mr. Blackstone’s old-fashioned idea of summoning 
twelve of one’s neighbors would simply provoke a 
challenge for favor when carried into practice. 

Regarding this shifting use as an unwise departure, 
I propose certain lines of thought for the Association 
as suggesting possible remedies, commending them to 
your future deliberation. Representing the American 
Bar, there is an influence here which can be felt 
throughout the land if once exerted, and to that influ- 
ence I appeal for such action as may be to a degree, if 
not absolutely, in unison through legislation, or other- 
wise, in the several States. 

The remedies I suggest are: 

1. A more careful scrutiny of the jury-box, and a 
higher standard for service as jurymen. 

2. Compulsory service, so far as practicable, in fact 
as well as in theory. 

3. Exemption from liability to duty, after service, 
until a specified time has elapsed. 

4. Increase in the number of peremptory challenges, 
and above all, fearlessness in the exercise of the right 
to use them. 

5. A decent remuneration for jurymen, when drawn 
upon the panel. 

It requires no argument to show the advantage of 
character in the jury, and such safeguards as will best 
preserve and retain it; it is to me equally clear that 
the necessity of a higher standard in the service is 
shown by every-day experience. 

Our system stands self-possessed as efficient, when- 
ever an important case goes toa struck jury, for the 
reason that the distrust of the ordinary panel proves 
the necessity of a more discriminate selection of tri- 
ers. It would be a desirable result if every jury rose 
to the level of struck juries, as from time to time im- 
panelled, and there is no reason why such should not 
be the case. How this end is to be attained is a mat- 
ter worthy of our best deliberation—whether the 
jury-service should be based on property qualification, 
standing in the community, or known capacity for 
judgment. One thing seems to me beyond contraven- 
tion: that it should be absolutely free from opportun- 
ity of approach, temptation or influence, and I know 
of no safer guaranty of purity than a character which 
has so earned respect in the daily walks of life as to 
be deemed worthy of trust among “ neighbors and 
equals,” and ‘superior to all suspicion.” 

Let such care and precaution be exercised in the 
creation of the panel that the twelve arbitrators 
in the jury-box may at least approximate the stand- 
ard of arbitrators chosen by parties; and however 
selected, let us at least devise some better method 











Oe ee Ae ee 


bows 


10t 
at- 
she 
on, 
for 
en- 


ow 
ich 
| to 
und 


the 
“ors 
nd- 
ver 
hod 








THE ALBANY LAW JOURNAL. 307 








—— | 





than to empty a directory into a wheel and abide the 
result of a lottery. 

We estimate the value of lands taken in the exercise 
of eminent domain by arbitrators selected with care; 
we pass upon the powers acquired to exercise that 
right, by arbitrators chosen at hap-hazard. 

If law be ‘‘ the perfection of human reason,”’ would 
it not be well to preserve a logical connection between 
premises and conclusion, when we apply its principles 
in practice. 

The interests of lawyers and clients are one in this 
matter, and the longer there is delay the greater the 
danger, lest the evil assume such proportions as to be 
outside our control; an evil, in my judgment, now 
within reach of the profession, single-handed, to rem- 
edy; and of so grave a character that we owe it to 
ourselves and to the honor of the bar, that the jury 
system should be lifted above the possibility of party 
politics, whither, in certain cases, there seems likeli- 
hood of its drifting; and to demand, as long as it is 
an element in the admiuistration of justice, intelli- 
gence, honesty, and character among jurymen, as well 
as absolute protection in the discharge of jury duty 
throughout the length and breadth of the land. 

It is possible that I misjudge jurors in other States 
than those in which I have had experience, bat I 
think I will take the risk. Perhaps I should make an 
exception as to New Haven county, Connecticut, for 
during a discussion upon a subject germane to the one 
now under consideration, before our State Bar Associ- 
ation, one of that county’s lawyers claimed that New 
Haven juries were, for the most part, composed of 
God-fearing men. I recall a similar instance in the 
case against Mr. Lustings, cited by John Bunyan in 
his Holy War, where among the jurors we find the 
names of Mr. Love-God, Mr. Heavenly-mind, and Mr. 
Zeal-for-God, but as these are the only two instances 
within my knowledge of panels eminent for piety, 
what I have said may stand without qualification. 

If successful in establishing a higher standard for 
jury duty, it may be wel] to consider whether a major- 
ity verdict may not be expedient, or whether a verdict 
to be accepted should necessarily be unanimous. Our 
Grand Juries have long been conducted on the basis of 
a majority, practically, though twelve must agree; 
and on the trial of peers in the Court of Parliament, 
or Court of the High Steward, the judgment was de- 
termined in the same manner, “ per legale judicium 
parium morum.” Iam yet somewhat of a doubter as 
to encroachments on unanimity, but we have only to 
take up a volume of Otto to satisfy ourselves that a 
majority can safely decide grave issues. 

Permit another suggestion. In Lewis Carroll's story 
of * Alice in Wonderland,” the Knave of Hearts was 
tried for stealing the tarts made by the Queen. The 
jury were furnished with slates and pencils, and al- 
though Alice could not see any word written upon the 
slates but ‘‘stupid,’’ yet at every fresh bit of testi- 
mony the pencils were called into use. 

Weallrely upon our notes. The charge tothe jury is 
based upon the judge’s minutes; a review of a verdict 
is made deliberately upon a full examination of the 
evidence in detail, and neither counsel, judge, nor ap- 
pellate court would risk the performance of their duty 
without such aids. 

But we neither furnish the testimony to the jury, 
nor expect them to take minutes, and look askance at 
them if they do. We ask them, at the end of a pro- 
tracted trial, to recollect all that is said, or else take 
for granted the accuracy of our summing up, shown 
by our adversary to be as unreliable as a broken 
reed. 

The character of Alice’s jury might have been im- 
proved, but assuming such a change, the slate and pen- 
cil is perhaps not a bad idea. Restrictions of such a 
nature, which we impose upon juries in the attempt to 





keep them impartial, are possibly better omitted en- 
tirely. 

Second. It is within the experience of us all that 
those best qualified for jury duty are the first to shirk 
it. 

It is very inconvenient to lose time; it is annoying 
to be compelled to attend court when business or in- 
clination are in opposition, and so an earnest excuse, 
or the payment of a penalty, ora bit of favoritism, ab- 
sents many who should, of all others, be present. 

Your well-to-do citizen, who regulates with precise 
judgment the affairs of corporations, and superin- 
tends millions of capital in the busy work of labor, as 
a general his army, savagely berates the jury which 
fastens a round sum in damages upon him, out of sym- 
pathy for Jane Doe, administratrix; your restless 
speculator, whose influence is felt from Wall street to 
Washington, swears in a louder tone than any call for 
stocks, if a stupid jury holds him to a contract he 
never made; neither of these gentlemen, however, 
deems a jury summons of the least consequence; they 
send word to their attorney, whisper to a judge, or 
draw acheck fora fine. 

The eminent jurist who presided in Bardell v. Pick- 
wick, as reported by Dickens,* known to us as “the 
little judge,’”’ would not excuse the chemist whose as- 
sistant knew not the difference between oxalic acid 
and Epsom salts, notwithstanding the gloomy prospect 
of untimely deaths in consequence. Although the ap- 
plication of the rule was somewhat severe, yet the 
ruling itself furnishes an excellent precedent, 

Until the courts hold all jurymen to their work, and 
insist upon the attendance of the emiuently respecta- 
ble alike with their more humble yoke-fellows, as a 
positive obligation due to the State, no more to be dis- 
regarded than a capras to testify, or compulsory at- 
tendance upon military duty, we cannot expect to 
restore this use to the possession and neutralize the 
evil effect of ex post facto circumstances. 

Third. There is a class of jurymen infesting smaller 
communities, known by the regularity of its attend- 
ance. Such a juryman is always experienced, always 
acquainted with counsel, generally with the witnesses, 
and on friendly terms with the court. He brings up, 
from the storehouse of his memory, many notable tri- 
als, and compares them with the one in hand; he con- 
trasts counsel with others, perhaps more eminent, and 
analyzes your argument by the test of his experience; 
he never disagrees with the court, but as amicus curiae, 
in the jury-room, is oracular as to the charge, suggest- 
ing, parenthetically, how the chief justice put the 
point at suchand suchatime. He is like an intermit- 
tent spring, now clear and sparkling upon the surface 
and now utterly lost to sight, reappearing when least 
looked for, following the trial as it may best suit him- 
self without the least reference to or concern for oth- 
ers orothers’ ideas. He is apt to be the twelfth jury- 
man when the eleven disagree with him, and is then 
tenacious as to his own views, and if convinced against 
his will, seldom yields till there is danger of an all- 
night session. 

Exemption from service during stated periods ban- 
ishes this juryman from court. 

Until recently the United States Statutes required 
jury service at but one term in a period of two years, 
and made attendance more frequently a ground of 
challenge — a statute which it would have been wise to 
retain; repealed, as IT understand, by the new judicial 
expense bill; why, it is difficult to conceive. 

From the professional stand-point its bearing on na- 
tional questions is not very apparent, and if any stat- 
ute was to be offered up to appease the wrath of 
statesmen, it seems to me that section 5239, which, 
solemnly re-enacted in the revision of 1873, provides 





* Pickwick Papers, cap. xxxiv. 
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that ‘“‘ the benefit of clergy shall not be used or allowed 
upon conviction of any crime for which the punish- 
ment is death,’’ might have been spared without seri- 
ous detriment. 

It certainly could not have been retained to hang a 
“literary feller”? and exempt him from imprisonment 
for a term of years; or because, by ancient law, the 
benefit of clergy was given to those ‘‘ having place and 
voice in Parliament, even though they could not read, 
for the crime of horse stealing;’’ I am inclined to the 
opinion that it was re-enacted for the reason that * the 
benefit of clergy’ had its origin ‘‘from the pious re- 
gard paid by Christian princes to the Church in its in- 
fant state,’’ a sort of statute to pious uses, on behalf 
of national legislation, which would lead us to expect 
better things of them than withholding appropriations 
from district attorneys.* 

I, however, suggest for our State practice, statutes 
limiting service, as calculated to benefit both litigants 
and jurymen, by modifying this characteristic of per- 
manence in the panel; litigants, by securing less preju- 
diced triers; jurymen, by relieving them to some ex- 
tent of an onerous duty. 

Fourth. Two peremptory challenges, I believe the 
usual number in most States, avail but little. One 
frequently sees a juryman much less objectionable 
than others, yet undesirable, after his challenges are 
exhausted, concerning whom he can only say: 

“IT do not like you, Doctor Fell, 
The reason why | cannot tell; 
But this one thing I know full well, 
I do not like you, Doctor Fell.” 

Challenge, at option, of course within proper limits, 
is, in my judgment, an inseparable incident in secur- 
ing a trial by one’s peers. 

By the United States Statutes, in capital cases, or 
when imprisonment is for life, the defendant has ten 
challenges, the government five; in felonies the gov- 
ernment three, the defendant five; in misdemeanors 
and civil cases each party three. Such discriminations 
do harm. The true course js not only to establish 
the number of peremptory challenges in all cases, but 
to make it uniform. The right of challenge, however, 
avails little if the profession hesitates to useit. In 
some of the counties of my State, we tell the clerk 
quietly what jurymen to excuse, a very cowardly way, 
I confess; in all States we hesitate to offend a juryman 
who may serve in the next case. Nothing moves the 
average juryman more to the depths of his nature than 
a challenge of this kind, and it is only from united ac- 
tion among us lawyers that the jury will learn that a 
peremptory challenge is a right of a party with which 
they have no concern whatever. 

Fifth. The usual per diem of a juror, except in cities, 
leaves him out of pocket when his expenses are paid — 
in cities, he is out of pocket by the loss of his time. If 
he is other than scrupulously honest, he is simply led 
into temptation, by being summoned to court. The 
late Judge Grover once said to me that a judge, in re- 
spect to his salary, should repeat Agar’s prayer, ‘‘ Give 
me neither poverty nor riches '’ — the rule is applica- 
ble to jurors; we do not need to make it an object for 
them to serve, but we can at least pay them fairly 
enough to allow them to choose their own hotel with- 
out haggling as to price—and relieve, in a measure, 
the burden of compulsory attendance upon other men’s 
business. 

The third and last instance I shall refer to, in which 
the possession has been conveyed to the use and the 
use transferred into the possession, and the nineteenth 
century had its effect thereon, relates to the manner 
in which lawyers charge for services rendered to 
clients, which I have elsewhere denominated Bread- 
Getting. 
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Iam aware that I tread on dangerous ground, but I 
am none the less persuaded that a shifting use exists 
in our pecuniary relations to the public, which the pro- 
fession may profitably consider. 

It is not my purpose to underrate the value of legal 
talent, nor to question the worth of the learning and 
experience, wrought out from years of arduous labor 
and painstaking research, which necessarily goes be- 
fore the capacity to earn fortunes by those who have 
won the silk gown of precedence, 

Indeed, I am forcibly reminded at this point of a 
decision by the Connecticut Supreme Court of Er- 
rors. The questions under consideration arose on a 
quantum meruit count, in an action of assumpsit for 
professional services. In giving the opinion Judge Fos- 
ter says: ‘‘In the first place, there is a diversity of 
gifts ’’ — to this sentiment we can all say Amen. 

And further, it seems to me, that Mr. Jagger’s mode, 
as described in ‘‘Great Expectations,’’ had a deal of 
sense init: ‘** Now, I have nothing to say to you,’ said 
Mr. Jaggers, throwing his finger at them, ‘I want to 
know no more than I know; as to the result, it is a toss- 
up, I told you from the first it was a toss-up; have you 
paid Wemmick?’ ‘ We made the money up this morn- 
ing, sir,’ said one of the men submissively. ‘I don’t ask 
you when you made it up, or where, or whether you 
made it up at all. Has Wemmick got it?’ *‘ Yes, sir,’ 
said both the men together. ‘ Very well then, you 
may go; if you say a word to me I'll throw up the 
case.’"’ How very convenient to have Wemmicks 
making sure of the fees on the threshold of our la- 
bors. 

Therefore, Mr. President, I beg you to believe me 
sound on the main question. 

In 1742 Lord Chancellor Hardwicke expressed him- 
self as follows (Thornhill v. Evens, 2 Atk. 332): ‘Can 
it be thought that this court will suffer a gentleman of 
the bar to maintain an action for fees, which is quid- 
dam honorarium ?” 

In 1841 (Adams v. Cagger, 26 Wend. 452), Mr. Senator 
Verplanck, giving one of the opinions of the majority 
of the court, says: ‘‘ Inu a land, wedded to old usages, 
we know that habit or prejudice may still keep up a 
distinction in form that has long ago passed away in 
substance, and thus compel the counsellor and the 
licentiate physician to look only to their honorary fees, 
whilst the surgeon or solicitor may sue for his bill; but 
in our bank-note world, on this side of the Atlantic, 
and in au age when the greatest poets or novelists are 
willing to confess that they toil ‘ for gain, not glory,’ 
it is ridiculous to attempt to perpetrate a monstrous 
legal fiction, by which the hard-working lawyers of our 
day, toiling till midnight in their offices, are to be re- 
garded in the eye of the law in the light of the patri- 
cian jurisconsults of ancient Rome, when 

—— ‘dulce dici fuit et solemne reclusa, 
Manu domo vigilare, clienti promeri jura ;’ 
and who, at daybreak, received the early visits of their 
humble and dependent clients, and pronounced with 
mysterious brevity the oracles of the law.” If Mr. 
Peter Cagger, defendant, was not satisfied with this 
opinion, be was a very hard man to suit. 

In view of these quite diverse precedents, the ques- 
tion I wish to bring before the bar is this: Ought not 
a limit to be placed upon speculative charges, and re- 
strictions other than “‘ silence’’ be thrown around the 
plan of “addition and division?” 

Most lawyers’ offices, outside of the very large cities, 
receive, on an average, about once a month, a polite 
request from some collecting agency for an offensive 
and defensive alliance, based upon the idea that ‘‘if I 
tickle you, you will tickle me.” 

Any fee received is to be equitably divided; no 
charge is to be made unless successful results are ob- 
tained, and reliance for remuneration in the long run 
is placed upon eminent respectability and large influ- 
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ence of the clientage subscribing; while, lest any but 
the elect may be brought in contact, it is essential 
that every member of the bar participating in these 
advantages should be recommended by a judge or by a 
bank. 

This hook is too thinly baited to catch many fish, 
but the attempt at angling is the legitimate result, in 
my opinion, of the latter-day tendency to make the 
profession a trade. 

In this speculative age the temptation to bargain is 
not easily resisted by clients, and the attorney who can 
shrewdly dicker outstrips those lawyers who regard 
practice as on a higher plane than a mere selling race. 

I understand a member of the bar, in a certain city 
(say Calcutta for locality’s sake), is in the habit of 
sending his card to any person injured on railroads, or 
to their representatives in case of death, accompanied 
with a polite intimation that he will bring an action 
for damages on his own responsibility provided the 
amount recovered is equally shared. It is growing to 
be a not infrequent custom to apply a similar rule, 
though not the same manner of announcement, in all 
cases whether they sound in damages or not. 

1 need not refer to the evils which grow up with such 
a system, they are self-evident; speculation is not 
troubled with conscience, nor self-interest with after- 
thought, and when the end justifies the means, the 
means are apt to adapt themselves to the end. 

Where efforts and service are faithfully bestowed, 
the laborer is worthy of his hire; it is unjust to leave 
him without compensation should his efforts fail of 
success, and it is useless to establish bar rules and 
maintain bar associations, if they are to be mere theo- 
retical abstractions, disregarded in practice. 

Neither speculation nor self-interest furnish excuse 
for departure from the honor of the profession; main- 
tenance is not utterly beyond reproach, though some 
judges seem to regard it as proper for us to “first en- 
dure, then pity, then embrace,"’ and I know of no bet- 
ter rule than that given by Chief Justice Parker, in 
Thornton v. Percival, 1 Pick. 417: ‘* It sometimes may 
be useful and convenient, when one has a just demand, 
which he is not able from poverty to enforce, that a 
more fortunate friend should assist him and wait for 
his compensation until the suit is determined, and be 
paid out of the fruits of it;’’ but beyond this we can- 
not safely go. 

If it be that sharpness and shrewdness in trade is 
essential to professional success, a different training is 
necessary than that which most of us have had, and 
the sooner we know it the better; the ‘* quiddam hon- 
orarium’’ may be a relic of the past, but I submit to 
you whether the objects of this association are the bet- 
ter served by adhering to ancient traditions, or by en- 
couraging traffic. 

In the suggestions made, brethren of the bar, I have 
endeavored to call your attention to some of the needs 
of the profession, in the hope that at least they may so 
far commend themselves to your favor that each may 
ask himself the question: ‘** What are you going to do 
about it?” I have perfect faith that the answers will 
be for our common good. I might have limited myself 
to less general topics, and individualized my subject, 
for we all have our specialties, even if we never have 
a chance to practice them. My unfinished treatise on 
my favorite theme rests secure, abiding ‘‘the more 
convenient season,’’ which so seldom is found in the 
bustle of our active lives, destined, 1 fear, to no better 
fate than awaited Mr. Pembroke’s sermons in Waver- 
ly—the permanent seclusion of the author’s desk 
But bad I read to you my graver thoughts, it would, 
perhaps, have been out of place, for when the ‘‘ master 
bowmen’”’ are so soon to enter the lists, it suffices me 
to “ pierce an outer ring.” 

Evils grow about every system; barnacies fasten 
upon the proudest ship; the sharpest blade gathers 





rust; the surest rifle will sometimes foul; but the best 
evidence of care is in the curing, and if so be that the 
ship must be scraped, or the blade burnished, or the 
rifle cleansed, even if barnacles, rust and foulness 
yield only to heroic treatment, the more earnest the 
effort, the surer the result. 

So with our profession. At times we find it need- 
ing care and thought, lest things extraneous gain a 
foothold; but it is always the better, if we honestly 
acknowledge our fault and honestly correct it. I re- 
cognize no calling more noble, none more worthy, none 
where veneering is so seldom mistaken for solid wood, 
and none where the reward of ambition is more surely 
given to desert and merit. 





LIABILITY OF PUBLIC CHARITABLE IN- 
STITUTION FOR NEGLIGENCE IN 
PERFORMING DUTY. 


SUPREME COURT OF RHODE ISLAND, JULY 26, 1879. 


GLAVIN ¥. THE RHODE ISLAND HOSPITAL. 


A, who had been for some three weeks a patient in the 
Rhode Island Hospital, paying $8.00 per week, brought 
an action against the hospital for damages, alleging se- 
vere injuries caused by the unskillfulness and negligence 
of the surgical interne, a house officer of the hospital. 
At the trial a verdict for the defendant was directed by 
the presiding judge, on the ground that the hospital, 
being a public charity, was exempt for reasons of public 
policy from the liability charged. On exceptions brought 
by A, held, that, in the absence of legislative provisions 
granting such exemption, the exemption could not be 
allowed, public policy requiring that duty assumed 
should be faithfully performed. 

Held, further, that although the attendant physicians and 
surgeons could not be considered the servants of the 
hospital, yet the hospital was responsible for the exer- 
cise of reasonable care in selecting them. 

Held, further, that the surgical internes acting as surgeons 
under the rules of the hospital held the same relation 
to the hospital as the attending surgeons. 

Held, further, that in cases where the hospital rules re- 
quired the interne tosummon an attendant surgeon, the 
interne was the agent of the hospital for this purpose, 
and the hospital was liable for his omission or negli- 
gence. 

Held, further, that if an incompetent interne was appointed 
by the negligence of the managers of the hospital, the 
hospital was responsible for the results of such negli- 
gence and of the incompetence of the interne. 

The general trust funds of a charitable corporation are lia- 
ble to satisfy a judgment in tort recovered against it for 
the negligence of its officers or servants. Holliday v. St. 
Leonard, 11 C. B. (N. 8.) 192, ana;McDonald vy. The Massa- 
chusetts General Hospital, 120 Mass. 432; 8. C., 21 Am. 
Rep. 529, discussed. 


gg vapor raging petition for a new trial. The opin- 
ion states the case. 


Charles E. Gorman, for plaintiff. 
Charles Bradley and Charles Hart, for defendant. 


Durreg, C.J. This is an action on the case to re- 
cover damages for unskillful and negligent surgical 
treatment. The declaration sets forth that the plain- 
tiff, having received an injury in his hand and fingers 
for which he was in need of surgical and medical 
treatment and care, gave himself into the charge of 
the defendant corporation, who were owners of a large 
hospital where they were in th habit of receiving per- 
sons needing such treatment and care, and of treating 
and caring for them for hire; and that, in consid- 
eration of being so received and treated with skill and 
care, he promised to pay the defendant corporation a 
reasonable compensation therefor, and that the de- 
fendant corporation, in consideration thereof, received 
him and promised to supply him with such surgical 
and medical treatment, skill and attention as were 
necessary for the care and cure of his injuries. The 
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declaration also sets forth that the corporation, its offi- 
cers, agents and servants, regardless of its and their 
duty, neglected properly to care for the plaintiff and 
his injuries, or to supply such medical and surgical 
treatment as was needed for their care and cure; but 
on the contrary conducted so carelessly, improperly and 
unskillfully, that his hand and fingers by reason thereof 
became ulcerated and gangrenous, and likewise his 
arm, 80 that his life was endangered and his arm had 
to be amputated at or near the shoulder, etc. The 
declaration also contains counts charging the defend- 
ant corporation with a neglect of duty in other ways, 
and especially in that, regardless of the obligation in- 
cumbent on it, it neglected to provide careful, compe- 
tent and skillful officers, agents and servants to care 
for, attend to and treat him and his injuries. 

On the trial to the jury the plaintiff submitted testi- 
mony to show that on the 3d of October, 1875, he had 
two fingers of his right hand accidentally sawed off bya 
circular saw in a lamber yard where he was employed ; 
that he was immediately taken to the hospital, where 
he was received by the superintendent, and committed 
to the care of the surgical interne, who etherized him 
and undertook to dress his wound; that a profuse hem- 
orrhage occurred, being occasioned, as the plaintiff 
claims, by the negligence or unskillfulness of the interne ; 
that the interne. after repeatedly trying in vain to arrest 
the hemorrhage by ligating the arteries, applied a 
tourniquet to the plaintiff's arm so tightly as to stop 
circulation, and kept it applied for nearly seventeen 
hours, before the arrival of a surgeon who was skillful 
enough to ligate the arteries; that the plaintiff, in con- 
sequence, suffered excruciating pain, his arm being 
enormously swollen, and that afterward his arm mor- 
tified so that he had to have it amputated, and did have 
it amputated, after leaving the hospital, just below the 
shoulder joint. 

The plaintiff also submitted testimony to show that 
his injury was such, especially in view of the hem- 
orrhage, that some one of the experienced surgeons, 
attendant on the hospital, should have been immedi- 
ately summoned, but that, in fact, no one of them was 
sent for until after nearly nine hours, and no one came 
until after nearly seventeen hours, though there were 
four, subject to call, residing and having their offices 
within a mile of the hospital. Further testimony was 
introduced by the plaintiff, showing the treatment 
which he received both while he was in the hospital 
and after he left; showing the degree of care which 
was used in selecting the interne, and showing the 
charter of the corporation and the rules and regulations 
in force in 1873. It appeare. that the plaintiff was taken 
from the hospital by his friends against the advice of 
the surgeon, and that when he left, October 22, 1873, a 
bill for board and attendance at $8.00 per week, 
amounting to $21.71, was presented to him in behalf 
of the defendant corporation, which was subsequently 
paid. 

For the defendant corporation testimony was intro- 
duced to explain the management of the hospital gen- 
erally, as well as the circumstances of the care of the 
plaintiff, and to show that there was no want of rea- 
sonable care, skill and diligence on the part of the de- 
fendant corporation. Testimony was also introduced 
to show that the hospital was administered as a char- 
ity; that its income was derived mainly from its en- 
dowments and from voluntary contributions; that the 
physicians and surgeons attendant on the hospital, and 
the medical and surgical internes, gave their services 
without compensation, except that the internes, who 
were required to be constantly in attendance, had their 
board and lodging in the hospital, and that the bill 
which was rendered to the plaintiff was designed only 
to cover board, washing, warmth, and the services of 
nurses and ward tenders. 

After the introduction of the testimony and the ar- 








gument of the case to the jury, the court instructed 
the jury that no testimony had been submitted which 
entitled the plaintiff to a verdict for damages. and 
directed the jury to return a verdict for the defendant 
corporation. The ground of the instruction was, that 
the defendant corporation being the dispenser of a 
public charity, and being dependent for its support, in 
a great measure, on voluntary grants and contribu- 
tions, was, for reasons of public policy, exempt from 
liability for any negligence or unskillfulness on the 
part of its trustees, agents, servants, physicians or sur- 
geons, or of its medical or surgicalinternes; and that if 
any patient in the hospital suffered injury in conse- 
quence of any such negligence or unskillfulness, his 
remedy, if any he had, was to prosecute the person or 
persons who were directly chargeable with the negli- 
gence or unskillfulness, and not to bring his action 
against the defendant corporation. 

The plaintiff contends that this instruction was er- 
roneous, and that he was entitled to recover, first, be- 
cause the defendant corporation delivered him over to 
an incompetent and unskillful interne, in selecting 
whom for his place the corporation did not exercise 
proper care; second, because the interne, acting within 
the scope of his appointment, unskillfully and negli- 
gently cared for him; third, because the interne caused 
his hemorrhage by his unskillfulness and negligence. 
and fourth, because the plaintiff being in a critical con- 
dition, it was the duty of the interne, under one of the 
rules of the hospital, to send immediately for some one 
of the attending surgeons, and the duty of the corpo- 
ration, under its charter, having established the rule, 
to put it in execution. 

The court, in giving its charge to the jury, was guided 
by McDonald v. Mass. Gen. Hosp., 120 Mass. 432; 8. C., 
21 Am. Rep. 529. In that case a hospital patient sued the 
corporation for unskillful surgical treatment by a house 
pupil, a functionary similar to a surgical interne. 
There was no evidence of any want of care in select- 
ing the house pupil, and the court held that without 
such evidence the action could not be maintained, and 
at the same time strongly intimated an opinion that it 
could not be maintained even with such evidence, for 
the reason that the corporation could not be held to 
have agreed to do more than furnish hospital accom- 
modations, which the plaintiff had had, and also for 
the further reason that any judgment recovered against 
the corporation could only be satisfied out of funds 
which, being dedicated to the charity, could not be 
lawfully used to pay it. 

The Supreme Judicial Court of Massachusetts, in the 
case above cited, referred to Holliday v. St. Leonard, 
11 C. B. (N. 8.) 192, decided by the Court of Common 
Pleas in 1861, as authority for the point that the cor- 
poration was not liable to be sued for the tort of the 
house pupil without proof of negligence in selecting 
him. The doctrine enounced in Holliday v. St. Leon- 
ard is, that a corporate or quasi-corporate board or 
body, having a public trust or duty to discharge gratui- 
tously, is not liable for the torts of its servants or em- 
ployees if it is personally without fault. The plaintiff 
calls our attention to cases in which Holliday v. St. 
Leonard has been qualified or impugned. Mersey 
Docks vy. Gibbs, 11 H. L. 686; L. R., H. L. 98; Foreman 
v. Mayor of Canterbury, L. R.,6 Q. B. 214; Coe v. Wise, 
L. R., 1 Q. B. 711; 5 B. & S. 440, 458. These cases hold 
that a board or body having work to do for the public 
gratuitously are liable for the torts of their servants 
or employees, the same as a private business corpora- 
tion, provided they have funds or are in receipt of an 
income out of which a judgment against them can be 
satisfied. Winch v. The Conservators of the Thames, 
L. R.,7 C. P. 458; 9 id. 378. The authority of Me- 
Donald v. The Massachusetts General Hospital, in so 
far as it rests upon Holliday v. St. Leonard, is seriously 
impaired by these cases; and the question arises 
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whether it might not have been better decided on the 
other grounds suggested in the opinion of the court. 

The other grounds suggested were two. The first 
was that the corporation could not be presumed to 
have agreed to do more than furnish hospital accom- 
modations, and these the plaintiff had had. It is quite 
conceivable that a corporation might not agree to do 
more than furnish hospital accommodations, leaving 
the patient to find his own physician or surgeon. In 
such a case the corporation would plainly not be liable 
for the torts of the physicians or surgeons; for in such 
a case they would not be its servants and it would not 
have assumed any responsibility in their selection. 
But that is not the case. Here the physicians or sur- 
geons are selected by the corporation or the trustees. 
But does it follow from this that they are the servants 
of the corporation? We think not. If A, out of 
charity, employs « physician to attend B, his sick neigh- 
bor, the physician does not become A’s servant, aud 
A, if he has been duly careful in selecting him, will not 
be answerable to B for his malpractice. The reason is, 
that A does not undertake to treat B through the 
agency of the physician, but only to procure for B the 
services of the physician. The relation of master and 
servant is not established between A and the physician, 
and so there is no such relation between the corpora- 
tion and the physicians and surgeons who give their 
services at the hospital. It is true the corporation has 
power to dismiss them; but it has this power, not be- 
cause they are its servants, but because of its control 
of the hospital where their services are rendered. 
They would not recognize the right of the corporation, 
while retaining them, to direct them in their treat- 
ment of patients. 

But though the relation of master and servant can- 
not be said to exist between the hospital and the physi- 
cians and surgeons attendant on it, the hospital does, 
uevertheless, assume a responsibility, in that it uses 
its own judgment, or that of its trustees, in selecting 
them, and impliedly, therefore, undertakes to exercise 
reasonable care to get such as are skillful and trust- 
worthy in their professions. A patient has aright to 
rely on the exercise of such care, and consequently if, 
through the neglect of the hospital to exercise it, he 
receives an injury, he is entitled to look to the hospital 
for indemnity, unless the hospital enjoys some extra- 
ordinary exemption from liability. 

In the case at bar, however, the injury was not re- 
ceived from a physician or surgeon, but from a surgi- 
eal interne, and it may be thata surgical interne stands 
on a different footing. There are some cases of minor 
importance in which the internes are allowed to act as 
physicians and surgeons; and in such cases I think 
that their relation to the corporation does not differ 
from that of a visiting physician or surgeon. But the 
internes act in still another capacity. The corporation 
undertakes to furnish physicians and surgeon’ for all 
kinds of cases, including the most critical. It hus a 
regular staff of physicians and surgeons. But inas- 
much as these are not, like the internes, constantly in 
attendance at the hospital, they must frequently be 
sent for. The corporation undertakes to send for 
them, and of course, it must doit through an agent. 
The internes are the persons appointed to perform this 
duty for it. A rule of the hospital prescribes that in 
all cases requiring immediate and important action, in 
all Joubtful cases, and in all cases requiring an imme- 
diate operation, the interne shall send for the surgeon 
of the day, and if he cannot be found, for one of the 
other surgeons. Here then we have the relation of 
principal and agent, or master and servant. If the in- 
terne neglects to call the surgeon in the class of cases 
designated, his neglect is the neglect of the corpora- 
tion. Now the plaintiff contends that his injury was 
such that under the rule a surgeon should have been 
immediately sent for, and that the interne’s neglect to 








do it cost him his arm. He also contends that the cor- 
poration did not use proper care in selecting the in- 
terne, who was incompetent for his position, and 
thereby he suffered the injury complained of. He 
contends that he was entitled to recover on both these 
grounds, and if the evidence was sufficient to establish 
them, we think that he was entitled to recover on both 
grounds, unless the hospital enjoys some peculiar im- 
munity. 

This brings us to the important question whether the 
hospital does enjoy any peculiar exemption from lia- 
bility. The claim that it enjoys such an exemption 
rests upon two grounds, to wit: on the ground of 
public policy, and on the ground that the hospital has 
no funds except such as are exclusively dedicated to 
the charitable uses for which it was established, and 
which, therefore, cannot be applied to indemnify a 
patient who has been injured by the negligence or mal- 
practice of a physician or surgeon, or of a medical or 
surgical interne. 

The first ground is the ground on which the plaintiff 
was nonsuited. The argument is that hospitals, like 
the Rhode Island Hospital, are a public benefit; but if 
they are liable for the torts of the physicians or sur- 
geons attendant on them, or of the medical or surgical 
internes, or of their nurses and other servants, people 
will be discouraged from voluntarily contributing to 
their foundation and support, and therefore public 
policy demands that they shall be exempted from lia- 
bility. In our opinion the argument will not bear ex- 
amination. The public is doubtless interested in the 
maintenance of a great public charity, such as the 
Rhode Island Hospital is; but it also has an interest 
in obliging every person and every corporation which 
undertakes the performance of a duty to perform it 
carefully, and to that extent, therefore, it has an in- 
terest against exempting anysuch person and any such 
corporation from liability for its negligences. The 
court cannot undertake to say that the former interest 
is so supreme that the latter must be sacrificed to it. 
Whether it shall be or not is not a question for the 
court, but for the Legislature. 

The second ground is one of the grounds suggested 
in McDonald vy. The Massachusetts General Hospital. 
No authority was cited in that case except Holliday v. 
St. Leonard, previously mentioned. The defendants, 
however, have referred us to Feoffees of Heriot’s Hos- 
pital vy. Ross, 12 Cl. & Fin. 507, which is very much in 
point. Heriot’s Hospital was an eleemosyuary foun- 
dation created under a will for the benefit of father- 
less boys. The suit was in behalf of a boy who was 
alleged to have been illegally refused the benefit of it. 
The question was whether the action would lie against 
the trustees as such for damages for the refusal. The 
House of Lords held that the plaintiff had no right to 
indemnity out of the trust funds. Lord Cottenham 
was of the opinion that to give damages out of the 
trust fund would be to divert it from its proper pur- 
pose. Lord Campbell thought it would be contrary to 
reason, justice and common sense to sanction the suit. 
‘* Damages are to be paid,” he said, ‘‘ from the pocket 
of the wrong-doer, not from a trust fund.” Lord 
Brougham strongly expressed the same opinion. 

The authority relied on to support the decision was 
a decision of the House of Lords in Duncan v. Find- 
later, 6 Cl. & Fin. 894. There the action was against 
trustees appointed under a public road act, to charge 
them in their quasi-corporate capacity for an injury 
occasioned by the negligence of the men in making 
the road, and the House of Lords held that the action 
was not maintainable. The case resembles Holliday v. 
St. Leonard, and like it, in the light of the latter de - 
cisions, has no value as a precedent for any case where 
there are funds which can be applied to the payment 
of damages. 

We have previously, in this opinion, cited the cases 
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which limit the authority of Holliday v. St. Leonard. 
It may help us to consider the leading case more in 
detail. The leading case is Mersey Docks v. Gibbs, 11 
H. L. 686, decided in the House of Lords in 1865. The 
action was against a quasi-corporate boord charged 
with the duty of keeping certain docks in order, and 
authorized in consideration thereof to collect tolls and 
dock rates. The board had no interest in the rates 
and tolls, being bound to expend them on the docks or 
in the payment of adebt incurred in building them. 
A vessel belonging to the plaintiff was injured in en- 
tering the docks, in consequence of a neglect to keep 
them fit for navigation. The House of Lords decided 
that the action for the injury would lie against the 
board, the plaintiff being entitled to indemnity out of 
the public fund. The case was decided with great de- 
liberation, the judges being summonedin. Mr. Justice 
Blackburn, after advisement, delivered the unanimous 
opinion of all the judges who heard the case. The 
opinion was that such corporations, though acting 
without reward, are in their very nature substitutions, 
on a large scale, for individual enterprise, and that in 
the absence of any thing in the statutes which create 
them showing a contrary intent, it must be held that 
their liability was intended to be, to the extent of their 
corporate funds, the same as that of individual owners 
of similar works. He also remarked that, if the true 
interpretation of the statute is that it casts a duty on 
the corporation, not only to construct the works, but 
also to use reasonable skill and care in their construc- 
tion and in their maintenance for use, there is nothing 
illogical in holding that those who are injured bya 
neglect of the duty may maintain an action against the 
corporation, and be indemnified out of the funds 
vested init by the statute. The case of Duncan v. Find- 
later was cited by Mr. Justice Blackburn in his opinion, 
and the language there used by Lord Cottenham, which 
was chiefly relied on as authority for the decision of 
Feoffees of Heriot’s Hospital v. Ross, was expressly 
disapproved. It is remarkable, however, that the case 
of Feoffees of Heriot’s Hospital v. Ross, though cited 
by counsel, does not seem to have attracted the atten- 
tion of either Mr. Justice Blackburn or of the three 
learned lords who delivered concurring opinions. 

The language used by Lord Cottenham in Duncan v. 
Findlater was criticised by Lord Westbury more point- 
edly even than by Mr. Justice Blackburn. He said in 
effect that he supposed Lord Cottenham regarded the 
funds of statutable boards as being in the nature of 
trust property, and had the idea that trust property 
would be protected in equity from seizure and sale on 
execution for the torts of the trustees. He expressed 
the opinion that this belief was erroneous. “It is 
much more reasonable,”’ he says, *‘in such a case, that 
the trust or corporate property should be amenable to 
the individual injured, because there is then no failure 
of justice, seeing that the beneficiary will always have 
his right of complaint and his title to relief against the 
individual corporators who have wrongfully used the 
name of the corporation.” 

In all the English cases decided since the decision of 
Mersey Docks v. Gibbs, which we have seen, the cases 
of Duncan v. Findlater and Holliday v. St. Leonard, 
as authority for the broader doctrines declared in 
them, are uniformly regarded as overruled. 

In view of these later decisions the question here is, 
whether a charitable corporation, like the Rhode Island 
Hospital, which holds its property for the charity, is 
more highly privileged than acorporation created for 
public purposes, which holdsits property for such pur- 
poses; whether, in fact, because it holds its property 
for the charity, it is relieved from all responsibility for 
the torts or negligences of its officers, trustees, agents, 
or servants. We have come to the conclusion, after 
much consideration, that it isnot. We understand the 
doctrine of the cases which we have just been consid- 











ering to be this: that where there is duty, there is, 


prima facie at least, liability for its neglect; and that 
when a corporation or quasi corporation is created for 
certain purposes which canuot be executed without the 
exercise of care and skill, it becomes the duty of the 
corporation or quasi-corporation to exercise such care 
and skill; and that the fact that it acts gratuitously, 
and has no property of its own in which itis bene- 
ficially interested, will not exempt it from liability for 
any neglect of the duty, if it has funds, or the capacity 
of acquiring funds, for the purposes of its creation, 
which can be applied to the satisfaction of any judg- 
ment for damages recovered against it. Wealso under- 
stand that the doctrine is that the corporate funds can 
be applied, notwithstanding the trusts for which they 
are held, because the liability is incurred in carrying 
out the trusts and is incident to them. We do not 
understand, however, that the corporate property is 
all equally applicable. For instance, in the case of 
Mersey Docks v. Gibbs it was not decided that the 
docks themselves could be resorted to, but only the 
unapplied funds which the board then had or might 
afterward acquire. So in the case at bar: it may be 
that some of the corporate property—the building and 
grounds for example—is subject to so strict a dedica- 
tion that it cannot be diverted to the payment of dam- 
ages. But however that may be, we understand that 
the defendant corporation is in the receipt of funds 
which are applicable generally to the uses of the hos- 
pital, and, following the decision in Mersey Docks v. 
Gibbs, we think a judgment in tort for damages against 
the corporation can be paid out of them. Indeed, we 
cannot see why these funds are not as applicable to the 
payment of damages for tort as to the payment of 
counsel for defending an action for such damages. 
Both payments are to be regarded as incident to the 
administration of the trust. 
PoTTeER, J., wrote a concurring opinion. 
sainininsistiipininnttehaiis 
NON-NEGOTIABLE PROMISSORY 
NOTES. 
SUPREME COURT COMMISSION OF OHIO.* 


CoMBES Vv. CHANDLER. 

1. A bona fide purchaser, for value, of a non-negotiable 
chose in action, from one upon whom the owner has, by 
assignment, conferred the apparent absolute owner- 
ship, when the purchase is made upon the faith of such 
apparent ownership, obtains a valid title as against the 
real owner, who is estopped from asserting title thereto. 

2. B. makes and delivers his non-negotiable promissory 
notes to C., from whom they are obtained by fraud, mis- 
representation, and without adequate consideration 
The assignee having thus obtained them, transfers 
them to W., who is a bona fide purchaser, for value, be- 
fore due, without notice. J/eld, C. cannot reclaim the 
notes from W. 

)RROR to the District Court of Summit county. 
The action, having been appealed to the District 

Court, was there tried, and the following are the ma- 

terial facts: Benjamin Thompson, who is one of the 

defendants, made his four promissory notes, for $2,000 

each, dated May 22, 1868, and payable March 20, 1870, 

1871, 1872 and 1873. These notes were made “ to Frank 

A. Combes, as guardian of Hiram A. Combes and Sam- 

uel M. Combes,”’ and were non-negotiable. Frank A. 

Combes, thus having the notes, in a trade with Samuel 

F. and William E. Chandler, defendants, turned over 

three of them to the Chandlers. It is an admitted 

fact that this trade was a fraud on the part of the 

Chandlers, and that they obtained the notes by fraud 

and without adequate consideration. The indorse- 

ment, when the paper was transferred, was merely, 
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«“F, A. Combes, guardian.’? The Chandlers, having 
thus obtained the notes by fraud, transferred them to 
Josiah B. Woods, of Massachusetts, in payment of a 
debt they owed him. 

This action was breught by the Combes against the 
Chandlers, Woods, Thompson and others, setting up 
that the Chandlers had obtained the paper by fraud, 
and asking that Woods may be compelled to deliver 
them up to the plaintiffs. Thompson answers, and 
admits the execution of the notes, and says he is ready 
and willing to pay them to whomsoever is the rightful 
owner. 

Although perhaps it is not particularly material, the 
fraud spoken of was this: The Chandlers were en- 
gaged in the spectacle manufacturing business. They 
sold out this business to the three Combes, who had 
formed a company, and took in payment these Thomp- 
son notes. The property which the Chandlers sold 
was not what they represented it to be, and hence the 
fraud. 

When the Combes discovered that they had been de- 
frauded does not exactly appear, but in April, 1871, 
they began an action to have the transaction set aside, 
in which they obtained a decree. The notes, however, 
had been transferred to Woods, in October, 1869, and 
he is now represented by his executors. 

The controversy is about the ownership of two of 
the notes, the others not being involved in the case. 
The District Court refused the claim of Combes, find- 
ing that Woods was a bona fide holder, and that his 
executors are entitled to hold the paper and collect it, 
decreeing accordingly. To this decree the present pe- 
tition in error is filed. 


Wrieut, J. Whether or not Woods was a bona fide 
holder we will ‘not discuss at any length. From the 
evidence, it seems he resided in Massachusetts, and 
had loaned the Chandlers a considerable amount of 
money, for which he had their chattel mortgage. They 
offered to transfer him the Thompson notes, if he would 
cancel the mortgage, which was done. The Chandlers 
state that Woods knew nothing of the circumstances 
of the fraud. 

Upon the evidence, the District Court found that 
Woods was such bona fide holder. This was a ques- 
tion of fact, and we must regard the finding of the 
court below in the nature of the verdict of a jury, 
not to be set aside, unless clearly against the evi- 
dence, and we do not see that any such inconsistency 
exists. 

In order to consider the propositions of law involved, 
the case may be thus stated: Thompson makes and 
delivers to Combes, as guardian, non-negotiable notes; 
by fraud, misrepresentation, and without adequate 
consideration, the Chandlers obtain these notes from 
Combes and transfer them to Woods, a bona fide pur- 
chaser, for value, without notice. The question to be 
decided is, can Woods hold the paper as against 
Combes, the original assignor. It is clear that the 
Chandlers could not. Having obtained the property 
fraudulently, and in the manner stated, if they had 
the notes, they could not retain them. Is Woods, as- 
signee of the Chandlers, in any better position? It is 
claimed that he is not, because the assignee of a non- 
negotiable chose in action must stand in the shoes of 
his assignor, and be affected with all infirmities of title 
in him. 

To sustain this proposition authorities are cited to 
this effect. 

*A purchaser of a chose in action takes it subject 
to all equities.”” Cockell v. Taylor, 15 Eng. L. and Eq. 
186. 

“The purchasers of a chose in action cannot be in a 
better position than the person from whom he pur- 
chased.”’ Brandon v. Brandon, 39 Eng. L. and Eq. 
186. 





“The assignee of a chose in action, or security of any 
kind, stands in exactly the same situation as the as- 
signor, as to the equities arising upon it. He must be 
taken to be cognizant of them.’’ Mangles v. Dixon, 18 
Eng. L. and Kg. 82. 

Where it is said that a purchaser takes subject to 
equities, the first thing to be determined is, what equi- 
ties are spoken of? It is not meant that equities of 
every kind, arising in favor of every person, are the 
ones to be considered. 

Story says this: ‘‘ If the transfer is after the maturity 
of the note, the holder takes it as a dishonored note, 
and it is affected by all the equities between the orig- 
inal parties, whether he has any notice thereof or not. 
But when we speak of equities between the parties, it 
is not to be understood, by this expression, that all 
sorts of equities existing between the parties, from 
their independent transactions between them, are in- 
tended; but only such equities as attach in the par- 
ticular_note, and as between these parties.’’ Prom. 
Notes, § 178. 

Pomeroy on Remedies, says: ‘‘ The general doctrine 
is elementary, that the purchaser of a thing in action, 
not negotiable, takes the interest purchased subject to 
all the defenses, legal and equitable, of the debtor who 
issued the obligation.”’ § 157. 

In Hayward v. Stearns, 39 Cal. 58, it is held: ‘* The 
assignee of a promissory note, overdue, takes it subject 
to all the equities subsisting between the maker and 
payee, but free from all equities subsisting between 
the maker and any intermediate holder.”’ Kyle v. 
Thompson, 11 Ohio St. 616, recognizes the same doc- 
trine. Woods’ ownership of these notes, therefore, 
cannot be disputed by the general statement that he 
takes non-negotiable paper subject to equities, inas- 
much as that expression relates to the original parties, 
and refers to some equity that the maker has against 
the payee. No such equity is claimed to exist. 
Thompson, the maker of the notes, does not pretend 
to impeach them, but says he is ready and willing to 
pay whenever it is determined who is the proper party 
to receive. 

There being then no infirmity in the paper itself, 
which would render it valueless in the hands of a re- 
mote assignee, it is urged that Woods takes the same 
title the Chandlers did; and, as by reason of their 
fraud, they could not hold it, therefore Woods can- 
not. 

It has been stated that the Chandlers sold their 
spectacle manufactory to Combes fraudulently, mis- 
representing its value, and took these notes in pay- 
ment. It seems that Combes did not discover this 
fraud until long after the transaction, and some eigh- 
teen months after Chandlers had sold the notes to 
Woods. 

Asa general proposition, it is true that the assignee 
of a chose in action can take no better title than that 
of his assignor. One cannot sell more than he has. 
But this doctrine must be taken in connection with 
another, which is that the original owner may so act 
as to estop himself from asserting his rights. If one 
sells me a horse which he has stolen, asa general thing 
I may not be able to hold it as against the true owner; 
but if that owner happened to be standing by at the 
sale, and saw me pay my money, without objection 
from him, he might find it difficult to reclaim his 
property. 

The questions here proposed have been much dis- 
cussed in New York, where there has been somewhat 
of a conflict of views, as is not unusual in that State. 
Bush vy. Lathrop, 22 N. Y. 5385; McNeil v. Tenth Nat. 
Bank, 46 id. 325; Moore v. Met. Nat. Bank, 55 id. 41. 
These cases give such an extended view of the whole 
subject that further investigation would be superflu- 
ous. An able discussion of these questions is also 
found in Pomeroy’s Legal Remedies, §§ 156 to 163, in- 
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clusive. Thesyllabus of the last case cited announces 
a proposition, which we think is applicable to the one 
before us. 

*““A bona fide purchaser for value of a non-negotia- 
ble chose in action from one upon whom the owner 
has, by assignment, conferred the apparent absolute 
ownership, when the purchase is made upon the faith 
of such apparent ownership, obtains a valid title as 
against the real owner, who is estopped from asserting 
a title in hostility thereto.” 

The reasoning given by the court in its opinion seems 
to apply to the case we are considering, and we adopt it 
as our own. 

**One reason why an owner of corporate shares or of 
goods and chattels, who has conferred upon another 
the apparent ownership, without transferring to him a 
valid title, was held precluded from asserting his title 
against a bona fide purchaser from such apparent owner, 
is that such purchase was made upon the faith of the 
title which he had apparently given, and that it would 
be contrary to justice and good conscience to permit 
him to assert his real title against an innocent pur- 
chaser from one clothed by bim with all the indicia of 
ownership and power of disposition. Another reason 
was, that were the rule otherwise, it would afford op- 
portunities for the perpetration of frauds upon the pur- 
chasers from such apparent owners. When one known 
to be the owner of shares or chattels delivers to an- 
other the script or possession of the chattels, together 
with an absolute written transfer of all his title thereto, 
he thereby enables him to hold himself out as the 
owner, and as such obtain credit upon and makesales 
of the property; and if, after he has so done, the owner 
was permitted to come in and assert his title against 
those dealing upon the faith of these appearances, the 
dishonest might combine and practice the grossest 
frauds. Another reason is that it presents a proper 
case for the application of the legal maxim, that where 
one of two innocent persons must sustain a loss from 
the fraud of a third, such loss must fall upon the one, 
if either, whose act has enabled such fraud to be com- 
mitted.” P. 46. 

Pomeroy states the doctrine thus: ‘‘The owner of 
certain kinds of things in action not technically nego- 
tiable, but which, in the course of business customs, 
have acquired a semi-negotiable character as a matter 
of fact, may assign or part with them for a special pur- 
pose, and at the same time may clothe the assignee or 
person to whom they have been delivered with such 
apparent indicia of title, and instruments of complete 
ownership over them, and power to dispose of them, 
as to estop himself from setting up against a second 
assignee to whom the securities have been transferred 
in good faith for value, the fact that the title of the 
first holder was not absolute and perfect.’”’ Leg. Rem. 
160. Nor does the doctrine of estoppel, thus applied, 
have the effect of making non-negotiable choses nego- 
tiable as was claimed in argument of cases above cited. 
The purchaser, at all times, takes the chose subject to 
equities or defenses, valid as between the original par- 
ties, and this distinction must be borne in mind in 
reference to other equities and other defenses between 
other parties. The rule that the chose is open to de- 
fenses growing out of the original transaction, in the 
hands of any assignee, however remote, is not altered 
by the application of the principle of estoppel as 
against other defenses. Trustees of Union College v. 
Wheeler, 61 N. Y. 114. 

It is only when the owner, by his own affirmative 
act, has conferred the apparent title and absolute own- 
ership upon another, upon the faith of which the chose 
in action has been purchased for value, that he is pre- 
cluded from asserting his real title. Davis v. Bechstein, 
69 N. Y. 442. There are no equities attaching to the 
notes in this case, in the proper sense of the phrase. 
The maker still asserts their validity and his willing- 











ness to pay them. He sets up nothing as against the 
payee or any one else. When they came into the hands 
of Combes he transferred them to Chandlers, giving 
them all the indicia of ownership, with full powers to 
sell, transfer, or do with them whatever they would. 
It was Combes’ intention to part with the paper; he 
did it voluntarily, intending that Chandlers should 
take full title and full ownership. After this was done, 
after the paper had come into the hands of Woods, 
Combes discovers that he was swindled in the original 
transaction, and now attempts to right himself, not at 
the expense of Chandler, the wrong-doer, but of 
Woods, the innocent party. There is nothing to pre- 
vent Combes from suing Chandler and making him re- 
pair the loss. This remedy and right of action is com- 
plete, and it would certainly be unseemly that Combes 
should have this, and also be permitted to reclaim the 
paper itself. 

It does not seem to us other than the ordinary case 
of one who has been cheated in the sale of personal 
property. If the consideration has failed he can re- 
cover of the wrong-doer, but not retake the property 
from the oue who has innocently bought and honestly 
holds it. Judgment affirmed. 

——_¢—___—. 
NEW YORK COURT OF APPEALS ABSTRACT. 

ACTION — TO REMOVE CLOUD ON TITLE — EXISTENCE 
OF UNCONSTITUTIONAL TAX ASSESSMENT WILL NOT 
SUSTAIN. —(1) In an action to set aside and cancela 
tax on the ground that it was illegal and a cloud upon 
plaintiff's title to his lands, the tax was claimed to be 
illegal solely upon the ground that the law in pursuance 
of which it was imposed was unconstitutional and 
therefore void. Held, that there was no round for 
sustaining the action. While it is a general rule that 
the owner of real estate must wait until his title is 
assailed or his possession is disturbed or his rights ac- 
tually interfered with, before he can invoke the protec- 
tion of the courts, yet courts will, under some circum- 
stances, entertain actions to remove a cloud upon title, 
to prevent future harm. But where the cloud is 
claimed to be created by alien, the lien must be appa- 
rently valid and must exist under such circumstances 
that it may in the future embarrass the owner or en- 
danger his title. But it has been decided many times 
that when the lien is invalid on its face and the invalid- 
ity will necessarily appear in any proceeding taken to 
enforce it, then the owner of the estate must wait 
until his title is actually assailed and his defense will 
always be at hand. Scott v. Onderdonk, 14 N. Y. 9; 
Heywood v. City of Buffalo, id. 534; Ward v. Dewey, 
16 id. 519; Hatch vy. City of Buffalo, 38 id. 276; Newell 
v. Wheeler, 48 id. 486; Marsh v. City of Brooklyn, 59 
id. 286. If the tax in question be invalid upon the 
ground claimed, its invalidity will always appear. The 
recorded proceedings and the statutes will show that it 
was imposed under the law claimed to be unconstitu- 
tional. No valid tax can be imposed under an uncon- 
stitutional law, and such a tax could not constitute 
such acloud upon title as to call for the interference 
of acourt of equity. Stuart v. Palmer, 74 N. Y. 183. 
Judgment affirmed. Townsend, appellant, v. Mayor, 
etc., of New York. Opinion by Earl, J. 

[Decided Sept. 16, 1879.] 


JUDGMENT CONCLUSIVE ONLY TO PARTIES AND 
PRIVIES— FRAUDULENT TRANSFER—CREDITORS AND 
SHERIFF MAY ATTACK — PLEADING — ANSWER — VARI- 
ANCE, — Action against a sheriff for the wrongful 
seizure of personal property, claimed by him to belong 
to H. Plaintiff, as assignee for creditors of J., claimed 
title under a judgment, establishing such title in an 
action by plaintiff against J. and H., which judgment 
showed that the title to the property was originally in 
H. and was by her transferred to J. as security fora 
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debt, and was by J. assigned to plaintiff. The answer 
of the sheriff set up that the property belonged to H.., 
and that by virtue of an execution against her he 
seized it. Held, that the judgment established that 
title to the property good against all the defendants in 
the action in which it was rendered and all claiming 
under them was in plaintiff. Bigelow on Estoppel (2d 
ed.), 745; Adams v. Barnes, 17 Mass. 365; Candee v. 
Lord, 2 N. Y. 269; Calkins v. Allerton, 3 Barb. 171; 
Voorhees v. Seymour, 26 id. 569. But as to persons not 
parties it had no greater effect than any other conclu- 
sive evidence showing the same transfers would have 
had. An execution creditor of H. could assail the 
transfer to J. as fraudulent and void as to him, and 
the sheriff, if able to do so, had the right to show the 
transfer void, because there was no change in the pos- 
session of the property and the transfer was not filed 
asamortgage. Upon such ashowing he would have 
justified the seizure. Held, also, that under the an- 
swer the sheriff could show the facts which rendered 
the transfer to plaintiff's assignor void as to him, and 
any proof would be pertinent which showed that the 
title to the property as to him remainedin H. Judg- 
ment reversed and new trial granted. Raymond, as- 
signee, etc., v. Richmond, sheriff, et al., appellants. 
Opinion by Earl, J. 

[Decided October 7, 1879.] 





PRACTICE—J UDGMENT—PROPER STATEMENT DELIV- 
ERED TO COUNTY CLERK AND CONSIDERED AND 
TRANSCRIPT ISSUED SUFFICIENT TO PROVE—APPEAL— 
ORDER SUSTAINING INVALID ATTACHMENT MAY BE 
APPEALED TO THIS COURT — ATTACHMENT — WHAT 
WILL NOT AUTHORIZE.— The attorney for L., a plain- 
tiff in an action, carried to the Erie county clerk’s 
office, and delivered to the clerk, a sufficient statement 
in writing to warrant the entry of judgment in plain- 
tiff's favor against the defendant in such action. The 
clerk, as he stated, considered the statement presented, 
and the judgment roll, and thereupon made and deliv- 
ered to the attorney a transcript purporting to be of 
the judgment in the action. This transcript was the 
next day filed in the office of the clerk of Niagara 
county, and on that day the execution under said judg- 
ment was issued to the sheriff of Niagara county. The 
clerk of Erie county did not in fact enter judgment. 
Before the issue of the execution an attachment had 
been issued in Niagara county in another action by a 
bank against the same defendant. L. moved to set 
aside the attachment on account of the insufficiency 
of the affidavits on which it was issued. Held, that 
the error of the clerk on not entering a judgment 
in favor of L. did not prejudice L., and it is possible 
that the court, on a proper application, would direct 
the judgment to be entered nunc pro tunc, and relieve 
L. against the mistake of the clerk. Mitchell v. Van 
Buren, 27 N. Y. 300. In the meantime the lien ac- 
quired by the docket in Niagara county and the issue 
of the execution would be good, and confer on L. the 
right of alienor to attack the attachment. (2) Held, 
also, that where the affidavits on which an attachment 
is issued are entirely insufficient, this court will enter- 
tain an appeal from an order denying a motion to set 
it aside. Allen v. Meyer, 73 N. Y.1. (3) The only 
facts in an affidavit upon which an attachment was 
issued, sufficient to sustain the attachment, were stated 
upon information only, and it was not shown that the 
persons from whom the affiants professed to have ob- 
tained the information were absent, or that their de- 
positions could not be procured. Held, that the affida- 
vit was insufficient. Yates v. North, 44 N. Y. 271. Or- 
der reversed. Stewben County Bank v. Alberger, 
appellant. Opinion by Danforth, J. 


[Decided Sept. 23, 1879.] 
SURROGATE — JURISDICTION — MAY NOT ALLOW 
COUNSEL FEES TO ATTORNEY AGAINST ESTATE OR EX- 








ECUTOR.— The decree of a surrogate directed the ex- 
ecutors under a will to pay to their attorney a sum 
named therein as an allowance to him for his services 
to them and his disbursements. Held, that the order 
was beyond the jurisdiction of the surrogate and void. 
The Surrogate’s Court is one of limited jurisdiction, 
and is confined to such proceedings and the exercise of 
such powers as are given by the express terms of stat- 
utes and as are incidental thereto. Bevan v. Cooper, 
72 N. Y. 317. The power as to allowances upon the 
settlement of estates is given by Laws 1863, chap. 362, 
§8. Under this statute an allowance for counsel can 
be made only to the executor or administrator, and 
not to his counsel nor against the executor. There is 
no authority whatever which warrants a decree in fa- 
vor of the executor’s counsel against the estate repre- 
sented or against the executor as such. Charges for 
services to an executor are against him individually, 
and not as executor. Austin v. Munroe, 47 N. Y. 360. 
It has been adjudicated, previous to the statute of 
1863, that the surrogate, except in the county of New 
York, has no authority to award counsel fees. Reid 
v. Vanderheyden, 5 Cow. 719; Burtis v. Dodge, 1 
Barb. Ch. 77; Devin vy. Patchin, 26 N. Y. 441. And he 
can now only award taxable costs, and it is error to 
allow a sum in gross. Reed v. Reed, 52 N. Y. 651. 
Orders below reversed. Seaman, executor, appellant, 
v. Whitehead. Opinion by Miller, J. 

[Decided Sept. 30, 1879.] 

——_————- > -—_-—— 
WISCONSIN SUPREME COURT ABSTRACT. 
SEPTEMBER, 1879 

CONSTITUTIONAL LAW — ACT FOR COMPENSATION OF 
RAILROAD EMPLOYEES INJURED THROUGH NEGLI- 
GENCE, VALID.—A statute of Wisconsin provides that 
“Every railroad company operating any railroad or 
railway, the line of which shall be situated in whole 
or in part in this State, shall be liable for all damages 
sustained within the State by any employee, servant 
or agent of such company, while in the line of his 
duty as such, and which shall have been caused by the 
carelessness or negligence of any other agent, employee 
or servant of such company, in the discharge of, or for 
failure to discharge, their proper duties as such; but 
this act shall not be construed so as to permit a recov- 
ery where the negligence of the person so claiming to 
recover materially contributed to the result complained 
of.”’ Held, not unconstitutional as being in violation 
of that principle of constitutional law which prohibits 
unequal and impartial legislation on general subjects. 
Dilberner v. Chicago, M. & St. P. Ry. Co. Opinion by 
Lyon, J. 

—— STATUTE AUTHORIZING ONE TO SELL PROPERTY 
OF ANOTHER, INVALID.—A statute of Wisconsin, passed 
in 1866, enacted that *‘ James Webster, executor of the 
last will of Francis B. Webster, deceased, is hereby 
authorized and empowered to sell and dispose of all 
real estate of every nature and kind situate in the 
State of Wisconsin, of which said Francis B. Webster 
died seized, etc., and to execute and deliver the neces- 
sary instruments of conveyance, etc.’”’ There were no 
recitals in the act showing any reason for conferring 
the power of sale on the executor, that the parties in- 
terested consented to the grant of such power or were 
under any disability of any kind, nor was any reason 
for the sale shown. Held, that the act was unconsti- 
tutional. The court remark: ‘ An attempt on the 
part of the Legislature to transfer the property of A 
to B without A’s consent, either with or without com- 
pensation, is a violation of the spirit if not the letter 
of the Constitution of this State, which provides that 
‘the property of no person shall be taken for public 
use without just compensation therefor’ (art. 1, § 13, 
Const. of Wisconsin; Newcomb v. Smith, 2 Pin. 133), 
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and if this act had been passed since July 28, 1868, it 


would bave been a clear violation of the fourteenth 
amendment of the Constitution of the United States, 
which provides, among other things, ‘that no State 
shall deprive any person of life, liberty or property, 
without due process of law.’ Rowan v. State, 30 Wis. 
129, 146. The exact question presented in this case 
‘was before the Court of Appeals of the State of New 
York in the case of Powers v. Bergen, 6 N. Y. 358, and, 
after a full discussion of the case, an act similar in 
most respects to the one here in question, was held 
void. In Taylor v. Porter, 4 Hill, 143, Justice Bron- 
son says: ‘The power of making bargains for individ- 
uals has not been delegated to any branch of the gov- 
ernment, and if the title of A can without his fault 
be transferred to B, it may as well be done without as 
with compensation.’ In the matter of Albany Street, 
11 Wend. 149, Chief Justice Savage says. ‘The Consti- 
tation, by authorizing the appropriation of private 
property for public use, implicitly declares that for any 
other use private property shall not be taken from one 
and applied to the private use of another.’ Mr. Sena- 
tor Tracy, in the same case, said; ‘The words should 
be construed as equivalent to a constitutional declara- 
tion that private property, without the consent of the 
owner, shall be taken only for public use, and then 
only upon a just compensation.’ This court, in the 
case of Newell v. Smith, 15 Wis. 101; Osborn v. Hart, 24 
id. 89, and Newcomb v. Smith, supra, evidently held 
to the doctrine announced by the courts of New York 
above referred to.’ Culbertson v. Coleman. 


EMINENT DOMAIN — MEASURE OF DAMAGES.— When 
a railroad was laid without plaintiff's consent over a 
street adjoining plaintiff's land to the center of which 
he owned the fee, held, that the damages recoverable 
therefor were for past injury to the freehold and pos- 
session; that is, the pecuniary loss which the trespass 
had caused the plaintiff in the use and enjoyment of 
his property when the suit was commenced. The court 
say, that ‘‘ Laying out of view collateral questions, for 
the purpose of this case, it seems to be sufficiently accu- 
rate to say, that the measure of damages would be the 
difference between the annual rental value of the 
premises witb the railroad track where it was, and the 
road operated as it was, and what the rental value of 
the premises would have been had not the road been 
upon his land; "’ and further, that “the court or jury 
cannot take into consideration, for the purpose of 
lessening such damages, the fact that a part of the 
road was at the same time operated upon adjoining 
lands not owned by the plaintiff.””. Blesch v. Chicago 
& N. W. Ry. Co. Opinion by Taylor, J. 








NEBRASKA SUPREME COURT ABSTRACT. 
SEPTEMBER, 1879. 


FORECLOSURE—SALE CANNOT BE CONFIRMED BY 
COURT CONDITIONALLY.—Upon a motion for the con- 
firmation of a sale of premises under the foreclosure 
of a mortgage which was opposed by defendant, it was 
ordered, **That said sale be in all things confirmed, 
upon the plaintiff stipulating to convey the property 
purchased by it at said sale to the defendant upon re- 
ceipt of $2,000, within sixty days from this date, and 
the plaintiff now, in open court, having offered to 
comply with said condition, and having filed its writ- 
ten stipulation to that effect, it is ordered that the sale 
heretofore made by the sheriff of Washington county 
herein be m ali things confirmed,” etc. Held, that the 
court had no authority to confirm a sale conditionally 
in this manner. The court must either confirm or set 
aside a sale; it cannot modify it or impose conditions. 
In Ohio Life Ins. Co. v. Goodin, 10 Ohio St. 557, the 
appraisers described a lot as containing thirty feet 





front, and appraised the value thereof, with the im- 
provements, at $260 per front foot. After the sale and 
confirmation thereof, it was discovered that the lot 
was ouly twenty-seven feet front. The court there- 
upon entered a supplemental decree, requiring the 
creditor to refund the amount paid by mistake. It 
was held that the court could not modify the terms of 
the sale. To the same effect, see Benz v. Hines, 3 Kans, 
390; Kinnear v. Lee, 28 Md. 488; Davis v. Stewart, 4 





Tex. 223; Paulett v. Peabody, 3 Neb. 196. Green 
v. State Bank of Nebraska. Opinion by Maxwell, 
C. J. 


MARRIED WOMAN—UNDER NEBRASKA STATUTE 
MAY CONTRACT WITH AND SUE HUSBAND. — Under 
the statute of Nebraska the property of a married 
woman, except such as she may receive as a gift from 
her husband, remains her sole and separate property. 
It is also provided that ‘ta married woman, while the 
marriage relation exists, may bargain, sell, and convey 
her real and personal property, and enter into any 
contract in reference to the same, in the same manner, 
to the same extent, and with like effect, asa married 
man may in relation to his real and personal property.” 
Also that ‘‘a woman may, while married, sue and be 
sued in the same manner asif she were unmarried.”’ 
Held, that under this statute the making and delivery 
of a promissory note by a married man to his wife, for 
a valuable consideration, constitutes a valid and bind- 
ing contract, and a married woman, while living with 
her husband, may maintain an action against him on 
a promissory note made and delivered to her since the 
marriage. May v. May. Opinion by Cobb, J. 


SURETYSHIP — OFFICIAL BOND—SURETIES NOT LIA- 
BLE FOR NON-OFFICIAL ACT.—The condition of the offi- 
cial bond of acountyclerk on which the defendants were 
sureties was that their principal should ‘*‘ render a true 
account of his office,”’ etc., and ‘‘ faithfully and impar- 
tially, and without fear, favor, fraud or oppression, per- 
form all other duties now or hereafter required of his 
office by law.’’ In an action against the clerk and his 
sureties, the gravamen of the complaint was that as 
county clerk, and under the county seal, which was un- 
der his care, the principal falsely certified that a “bill” 
in his favor for $564 had ‘‘ been allowed by the county 
commissioners,’? by which he was enabled afterward to 
sell his pretended claim against the county to the 
plaintiff, to his injury. There was no law authorizing 
such a certificate to be made even if a just bill against 
the county had been allowed the clerk. Held, that 
this bond was the measure of the obligation which the 
sureties took upon themselves. It was for the faithful 
performance, by the principal, of all the various offi- 
cial acts and duties which he, as county clerk, might 
legally be called upon to perform, that they undertook 
toanswer. Although this deception and fraud was 
practiced by him under color of his said office, it may 
be it could in no sense be regarded as an official act. It 
was not done virtute officii. And the law is now well 
settled that sureties on official bonds are only answer- 
able for snch acts of their principals as relate to offi- 
cial duty, or, as expressed in legal phrase, acts done 
virtute officii. Under this rule, which was recognized 
and applied in the case of Huffman v. Kopplekom, 8 
Neb. 344, the action was not maintainable. Ottenstein 
v. Alpaugh. Opinion by Lake, J. 

TIME— COMPUTATION OF—WHEN DAY OF GIVING 
NOTICE EXCLUDED.—A notice to atenant to remove 
contained this ‘‘ Your compliance with this notice 
within three days after its service will prevent any 
legal measures being taken by me to obtain posses- 
sion.’ It was served on the tenant September 4, and 
an action for possession was commenced September 7. 
Held, that under the notice the day of service is ex- 
cluded, and the computation commenced on the fifth, 
and the tenant was entitled to the fifth, sixth and sev- 
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enth days in which to remove from the premises. In 
Wright v. Lepper, 2 Ohio, 300, the court say: ‘‘ There 
can be no question that he who is bound by a condi- 
tion to do an act within six months has the whole period 
of six months to perform it in, and cannot be called 
upon by the other party to perform it before the last 
day.’’ And where an act is required to be done within 
acertain time after the date, or day of date, the day 
of the date must be excluded, and the party may per- 
form the act any time within the limitation. Farwell 
v. Rogers, 4 Cush. 460; Oatman v. Walker, 33 Me. 71; 
Wiggin v. Peters, 1 Metc.127; Ewing v. Bailey, 4 Scam. 
420; Windsor vy. China, 4 Greenl. 298. The plaintiff 
was, therefore, entitled to the whole of the seventh 
day of September in which to remove from the prem- 
ises, and no action could be maintained before the ex- 
piration of the time fixed in the notice. Dale v. Dodd- 


ridge. Opinion by Maxwell, C. J. 
——__>__—_—. 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JULY, 1879. 

COVENANT — ASSESSMENT FOR BETTERMENT AN IN- 
CUMBRANCE.— An assessment upon land for improve- 
ments which by the statute is made a lien on the land, 
held, to be an incumbrance and sufficient to sustain an 
action for the breach of a covenant against incumbran- 
ces. Blackie v. Hudson, 117 Mass. 181; Carr v. Dooley, 
119 id. 294. Smith v. Carney. Opinion by Soule, J. 


SAVINGS BANK— REGULATIONS AS TO PAYMENT OF 
DEPOSITORS — PAYMENT TO WRONG PERSON— NOTICE. 
—A savings bank had the following regulations, which 
were printed in every depositor’s book, and which de- 
positors were required to subscribe to on the books of 
the bank: ‘‘ As the officers of this institution may be 
unable to identify every depositor, the institution will 
not be responsible for loss sustained when a depositor 
has not given notice of his book being stolen or lost, if 
such book be paid in whole or in part on present- 
ment.”’ ‘The institution does not undertake to be 
answerable for the consequences of mistakes as to 
identity, if it pays to a wrong party upon the bank- 
book being presented.”’ ‘If a bank-book should be 
stolen or lost, the depositor must immediately give 
notice in writing to the institution.”’ ‘ Every person 
who puts in money must sign the by-laws and rules of 
the institution, and agree to conform to them.” A 
depositor who was unable to read, which fact the bank 
had not known, subscribed the regulations with her 
mark. She afterward died, her executor qualified and 
published in the newspapers the usual probate notices. 
Thereafter the bank paid the deposit to an unknown 
person who falsely represented herself as the depositor 
and presented the book. The bank had no actual no- 
tice of the death of the depositor, and were guilty of 
no negligence. Held, that the regulations adopted by 
the bank were reasonable and proper, with reference 
to the peculiar business for which these corporations 
are chartered, and the bank had authority under the 
laws of the Commonwealth to make them. It would 
be peculiarly hazardous to the rights of savings bank 
corporations if ignorance on the part of the depositor 
was permitted to control the presumptions which fairly 
arise from the transaction between them, and which 
the bank may well rely on. Goldrick v. Bristol 
County Savings Bank, 123 Mass. 320; Levy v. Frank- 
lin Savings Bank, 117 id. 448; Wall v. Provident Insti- 
tution for Savings, 3 Allen, 96. The by-laws apply 
equally to the depositor and to his legal representa- 
tives. The citation of the Probate Court did not affect 


the defendant with notice, either actual or construct- 
ive, of the depositor’s death. 
Institution for Savings. 


Donlan vy. Provident 
Opinion by Colt, J. 





SEDUCTION — FATHER MAY MAINTAIN ACTION FOR, 
OF DAUGHTER NOT LIVING WITH HIM — DAMAGES. — 
In an action by a father for the seduction of his minor 
daughter, it appeared that the daughter had lived away 
from home most of the time for some years; that she 
had been employed as a servant or housekeeper in the 
family of her brother-in-law, and was so employed 
about the time of her seduction; that no pregnancy 
took place, nor was any sexual disease communicated 
to the daughter by defendant, aud that immediately 
after the seduction there was a decline in her spirits 
and health. The court at trial charged the jury that 
in assessing damages they should not be confined ‘to 
the mere pecuniary loss of services, but might give 
damages for the distress and anxiety of mind which 
the father has sustained in being deprived of the soci- 
ety and comfort of his daughter and by the dishonor 
which he had received. Held, sustaining the judgment 
below, that it cannot be laid down, as matter of law, 
that loss of health would not be the natural, probable 
and direct consequence of the defendant's act, al- 
though that was followed by no sexual disease and no 
pregnancy. The cause is thus brought within the rule 
laid down in Abrahams v. Kidney, 104 Mass. 222, 
Where a father has not parted with the right to his 
daughter’s services, it is sufficient to prove that she re- 
sides with him and is under age, or that, if she resides 
and is employed elsewhere, he has not lost his right to 
her service. See Blanchard y. Llsley, 120 Mass. 487; 
also Hewitt v. Prime, 21 Wend. 79. Blagge v. Ilsley. 
Opinion by Colt, J. 

SUNDAY—CONTRACT MADE ON, VOID— NEGOTIABLE 
INSTRUMENT.—Defendant was indebted to one F. ona 
note that was about to outlaw. On a Sunday, in ful- 
fillment of a previous agreement, defendant executed 
and delivered to the agent of F. a new note, payable 
on demand, and the other one was delivered up to de- 
fendant. F. thereafter indorsed the new note to plain- 
tiff. In an action on such note, held, that as the whole 
transaction between the defendant and the agent of F. 
took place on the Lord’s day, F. could not avail him- 
self of that transaction so as to sue on the new note, 
except upon the ground that the act of the agent was 
either previously authorized or afterward ratified by 
him. But the contract made by the delivery and ac- 
ceptance of the note on that day, in violation of the 
Lord’s day act, was illegal, and incapable of ratifica- 
tion. F., therefore, could not maintain an action 
thereon. Gen. Stats., ch. 84, § 1; Moseley v. Hatch, 108 
Mass. 517; Cranson v. Goss, 107 Mass. 439; Clapp v. 
Hale, 112 Mass. 368. The note, being payable on de- 
mand, is open to the same defenses in the hands of an 
indorseeas if the action had been brought by F. Gen. 
Stats., ch. 53, § 10. Stevens v. Wood. Opinion by Gray, 
C. J. 

——___—_@———— 


FINANCIAL LAW. 

BoOND—ATTORNEY’S FEE—STIPULATION FOR $100 As 
IN BOND VALID.—A bond executed by the principal 
debtor and his sureties to secure the payment of all 
indebtedness on the part of the principal to the obligee 
contained a stipulation to the effect that in case suit 
was brought thereon the obligors would pay, in addi- 
tion to the penalty thereof, $100 for attorneys’ fees. 
Held, that this stipulation did not render the bond 
void. The court say that the objection to such a stipu- 
lation usually is in promissory notes, that the amount 
to be collected on the note being uncertain it is unne- 
gotiable, and not valid against an indorser, or that it 
is usurious. But in some instances the courts have 
held such a stipulation void as contrary to the policy 
of the law and tending to the oppression of the debtor. 
In Bullock v. Taylor, decided by the Supreme Court of 
Michigan in 1878 (see 18 Alb. L. J. 294), a stipulation 
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in a note for the payment of a certain sum as an attor- 
neys’ fee over and above taxable costs was held void as 
opposed to the policy of the Jaw. In Woods v, North, 
84 Penn. St. 409, it was held that a similar stipu- 
lation rendered the noto non-negotiable, and re- 
lieved the ndorser. In Witherspoon v. Musselman, 
decided by the Kentucky Court of Appeals, 8 Cent. 
L. J. 24, it was held that such a stipulation in a note 
was void, because it tended to the oppression of the 
debtor and the encouragement of litigation. On the 
contrary. in Smith vy. Silvers, 32 Ind. 321, it was held, 
that a stipulation “‘ whereby the debtor agrees to be 
liable for reasonable attorneys’ fees, in the event that 
his failure to pay the debt shall compel the creditor to 
resort to legal proceedings to collect his demand, is not 
only not usurious, but is so eminently just that there 
should be no hesitation in enforcing it.””. In Wyant v. 
Pottorf, 37 Ind. 512, a stipulation in a note for a rea- 
sonable attorney fee was impliedly sustained, though 
it was held that there must be proof of what is a reas- 
onable fee. In Nickerson v. Sheldon, 33 LIL. 372, it was 
held, that a stipulation for an attorney fee did affect 
the negotiability of the note, but the fee was not 
claimed in the action. In Clawson v. Munson et al., 
55 Il. 394, a stipulation in a mortgage to secure a note 
of an attorney fee, to be paid as part of the costs of 
collection was held valid— the court citing Cunn v. 
Rogers, 43 id. 260, in which a similar stipulation in a 
mortgage was enforced— and upon the question of 
hardship said, that the defendants had expressly pro- 
vided in the mortgage for the consequences in default 
of payment, which they might have avoided “by 
paying the notesat maturity.’’ In Gaar y. Louisville 
Banking Co., 11 Bush, 189, it was held that a stipula- 
tion in a note for an attorney fee was not usurious, 
but an agreement to pay a penalty in default of 
prompt payment of the notes was valid. The ruling 
that such a stipulation makes the amount payable on 
the note uncertain, and it is therefore non-negotiable, 
is extremely technical and unsound. The principal 
and interest is the sum due upon the note at matur- 
ity, and by the payment thereof it will be fully satis- 
fied. And it is only in cases of default of such pay- 
ment, and after the note is overdue, and has there- 
fore lost its character of negotiability, that the pen- 
alty or attorney fee can be claimed or collected at all. 
In ‘fact, the stipulation, although contained in the 
note, is, strictly and properly speaking, no part of it, 
but a distinct contract, collateral thereto, as much as 
if it was written on a separate piece of paper. The 
ruling, that such a stipulation makes the note usurious 
is founded upon the unauthorized assumption of 
fact. that the sum agreed to be paid as an attorney 
fee, in case the note is not paid at maturity, is not 
what it purports to be, but illegal interest in the dis- 
guise thereof. Of course, where it appears that such 
is the real nature of the transaction, it should be 
treated accordingly. But the fact cannot be assumed 
any more than that a like sum of the alleged principal 
is illegal interest in disguise. U.S. Circuit Ct., Ore- 
gon, Aug. 18, 1879. Wilson Sewing Machine Co. v. 
Moreno. Opinion by Deady, J. 


ATTORNEYS FEE—STIPULATION FOR, IN NOTE DOES 
MAKE NON-NEGOTIABLE.—Defendants made their note 
dated and delivered in Kansas and payable at a bank 
in Missouri. In it was embraced an agreement to pay 
*ten per cent attorneys’ fees if suit be instituted on 
this note.”’ By the decision of the Kansas courts such 
a note is a negotiable instrument (Seaton v. Scovill, 
#8 Kans. 435): by those of the Missouri courts it is not. 
First Nat. Bk. v. Gay, 63 Mo. 34. Held, that the case 
rests upon the general commercial law of the country, 
and this court is not bound to speculate upon the ef- 
fect of these conflicting decisions of Kansas and Mis- 
souri. Mercer Co. v. Hacket, 1 Wall. 96. Both of them 





cannot be good law One is right and the other is 
wrong. The parties are presumed to have contracted 
with reference to the law as it really is, and it really 
is the same in both States, for it is a part of the com- 
mon law of the land, and this court must base its de- 
cision on that law. The only way the defendants can 
be relieved from liability would be to hold that 
under the commercial law of this country these 
coutracts are not promissory notes, because not drawn 
for an amount certain by reason of the provision for 
an attorney fee. And in support of that proposition 
there are several very respectable authorities. First 
National Bank vy. Gay, 63 Mo. 34; 64 id. 476: Woods 
v. North, 84 Penn. St. 407. On the other side there are 
many equally respectable authorities. Gaar v. Louis- 
ville Bankg. Co., 11 Bush (Ky.), 180; Sperry v. Horr, 32 
Towa, 184; Stoneman v. Pyle, 35 Ind. 103; Wyant v. 
Pottorff, 37 id. 512; Walker vy. Woollen, 54 Ind. 164; 
Seaton v. Scovill, 18 Kans. 435. The reasoning upon 
which the latter cases rest their decisions appears to 
be correct, and the conclusion reached is more in ac- 
cordance with the advanced views of the present time, 
and with the general principles established by the Su- 
preme Court of the United States in Mercer Co. v. 
Hacket, 1 Wall. 95, and other cases sustaining the ne- 
gotiability of municipal bonds. U. 8S. Circuit Ct., 
Kansas, May, 1879. Howenstein v. Barnes. Opinion 
by Foster, J, 





>—_—_—_ 
INSURANCE LAW. 


FIRE POLICY — CANNOT BE CANCELLED BY COMPANY 
IN THE ABSENCE OF A STIPULATION TO THAT EFFECT.— 
Where an insurance policy contains no stipulation to 
that effect the insurer cannot cancel it at pleasure. A 
policy is a contract between the insurer and the in- 
sured. Nothing in its nature implies that one party 
may at any time declare it ended. If, by express stip- 
ulation, the insurer may cancel it at pleasure, that fact 
must be distinctly shown; it can never be presumed. 
And an agent employed to procure insurance has no 
authority to consent to the policy being cancelled. St. 
Louis Court of Appeals. Rothschild v. American Cent. 
Ins. Co. Opinion by Lewis, J. 


—— CONDITION AGAINST SEIZURE ON EXECUTION — 
MISTAKES OF AGENTS IN WRITING APPLICATION. — (1) 
Under a provision in a fire insurance policy rendering 
it void if the property insured should be levied on or 
taken into possession or custody under any proceeding 
in law, held, that a technical seizure, unaccompanied 
by any change of possession, or increased risk, was not 
sufficient to avoid the policy. The condition relied on 
has no application in the case of a mere technical seiz- 
ure. This question arising undera similar condition 
in an insurance policy was ruled in The Insurance 
Company v. O’Maley and Wife, 1 Norris, 403. (2) Parol 
evidence that plaintiff made a truthful reply to the 
insurance agent who wrote down his answers to 
questions in the application, and that he signed the 
application supposing the answers actually given to 
have been written down, held, admissible to rebut 
a defense to the policy on the ground that the state- 
ments made in the application were untrue, especially 
where the answer claimed to be untrue was ambiguous 
and the agent was required by the company to write 
down the answers of the applicant. If the agent, 
while acting in the scope of his employment, inten- 
tionally or negligently misled the applicant, the com- 
pany is not in a position to say that the applicant 
should not be permitted to prove the facts. In Eilen- 
berger v. Protective Mut. Fire Ins. Co., 7 W. N. Cas. 
363, it is said by Trunkey, J., after reviewing the 
authorities on the subject, ‘‘ None declares that the 
fraud or mistake of a knavish or blundering agent, 
done within the scope of the powers given him by the 
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company, will enable the latter to avoid a policy to the 
injury of the insured, who innocently became a party 
to the contract.’’ Pennsylvania Supreme Court, May 
5, 1875. Smith v. Farmers and Mechanics’ Ins. Co. 
Opinion per Curiam. 

— RE-INSURANCE — ORIGINAL INSURED NOT IN 
PRIVITY WITH RE- INSURER — RIGHTS OF RE-INSURED 
COMPANY. — Defendant re-insured the insurances of 
the United States Insurance Company, Upon one of 
the policies re-insured a loss occurred. By an agree- 
ment made thereafter between the United States In- 
surance Company and defendant, the former was to 
defend the claim made on the loss. Thereafter the 
owner of such claim, in consideration of a certain 
payment and the transfer of the claims of the United 
States Company on the re-insurer, agreed to release that 
company from liability on the judgment he might obtain 
against it. He thereafter recovered judgment, and 
the assignee from that company brought action against 
the defendant for the amount of the re-insurance. The 
defendant set up that the judgment against the United 
States Company was collusively obtained and defend- 
ant was not bound by it. Held, that a contract of re- 
insurance creates no privity between the re-insurer 
and the original assured. Herckenrath v. American 
Mut. Ins. Co., 3 Barb. Ch. 638. The re-assured is not 
obliged in order to maintain his action against his re- 
insurer to show that he has paid his loss. He may at 
once resort to his action against the re-insurer, and to 
such action the re-insurer may make the same defense 
which the re-assured could make against the original 
assured; or the re-assured may await a suit by the first 
assured, give notice of it to his re-insurer, and on be- 
ing subjected to damages, recover them together with 
the costs and expenses of the litigation against their 
re-insurers. Strong v. Phoenix Ins. Co., 62 Mo. 289; 
Eagle Ins. Co. v, Lafayette Ins. Co., 9 Ind. 443; Hone 
v. Mutual Ins. Co., 1 Sandf. 137; New York M. Ins. 
Co. v. Protection Ins. Co., 1 Story’s C. C. 458. The ex- 
tent of the liability of the re-insurer is not contingent 
upon the amount paid by the re-assured, nor upon any 
payment whatever by him. When a loss occurs which 
is covered by the policy of re-insurance, the re-insured 
is entitled to recover from the re-insurer, not what he 
has paid, but all that he has become liable to pay by 
reason of such loss. This is a necessary consequence 
of the rule that the re-assured may maintain an action 
against the re-insurer without showing that he has paid 
the loss. Blackstone v. Allemania Fire Ins. Co., 56 N. 
Y.104; Herckenrath v. Allemania Mut. Ins. Co., 3 Barb. 
Ch. 63; Carrington v. Com. F. & M. Ins. Co., 1 Bosw. 
152. Missouri Supreme Court, March, 1879. Gantt v. 
American Ins. Co. Opinion by Hough, J. 

—— 
CORRESPONDENCE. 


RATE OF INTEREST. 


To the Editor of the Albany Law Journal: 

Str — On the 20th of June, 1879, the Legislature of 
this State amended that section of the Revised Stat- 
utes relating to the interest on money so that it should 
read as follows: 

Sec. I. The rate of interest upon a loan or forbear- 
ance of any money, notes or things in action shall be 
six dollars upon one hundred dollars for one year, and 
after that rate for a greater or less sum or for a longer 
or shorter time; but nothing herein contained shall be 
80 construed as to in any way affect any contract or 
obligation made before the passage of the act. 

Sec. Ill. This act shall take effect on the first day of 
January, 1880. 

I have omitted the second section as immaterial to 
the point of the present communication. 

I notice that you differ from the Attorney-General 











of this State in the construction of this statute, and 


hold that contracts made in the interim between June 
20th and December 31st, at the rate of seven per cent 
interest are not good, after the first of January next 
for that rate, but that then the rate sball fall to six 
per cent, in accordance with the new law. Permit me 
to submit a few considerations in support of the con- 
trary view of the subject. 

The act itself does not take effect until the 1st of 
January, 1880; in other words, it isasif the act were 
not upon the Statute Book until that day, and knowl- 
edge of the act until the 1st of January is to beas if it 
were no knowledge; we have the prescience that such 
an act is to go into effect upon that day, but it is ab- 
solutely without any force until that day arrives. It 
cannot affect any contract made before it goes into 
operation, and it cannot have any retroactive effect 
after it begins to go into operation. It seems 
to me that the view which you have adopted is sug- 
gested by the clause in section I of the act, which de- 
clares that nothing contained n it shall be construed to 
affect a contract or obligation made before its passage. 

In my opinion these words are entirely surplusage, 
and have no effect whatever; they are a declaration 
of aconstitutional provision which does not need re- 
enactment in the statute. The preséince of such un- 
necessary language in a statute is to be deplored, be* 
cause it leads to or suggests constructions which are 
not sound. Until the act goes into effect, it is perfectly 
competent for any citizen of this State, or other per- 
son within this State, to make a contract for the loan 
or forbearance of money at tho rate of seven per cent 
per annum for one year, and after that rate for a 
greater or lesser sum or for a longer or shorter time. 
How can the statute, which does not go into effect un- 
til the lst of January next, operate upon a contract 
made by me to-day? It is lawful for me to-day to 
make such a contract; Lam authorized by the existing 
law to make it, and how can a law, which itself does 
not go into effect until January next, retroactively de- 
feat my wishes, and my contract made to-day, under a 
law permitting it? It is perfectly competent to make 
a contract for seven per cent interest for any length of 
time and the operation of law cannot affect that con- 
tract, no matter when the new law may go into ef- 
fect. 

Nay, more. If no contract at all is made and I lend 
a& man money to-morrow payable at call with in- 
terest, it will bear seven per cent terest until it is 
paid, no matter although it should not be paid until 
five years from now. Why? Because the law implies 
a contract for us to-day and fixes the rate at seven per 
cent interest for a loan or forbearance of money until 
it is paid. 

In a recent case of the Court of Errors and Appeals 
in the State of New Jersey, entitled The Mayor and 
Aldermen of Jersey City v. Thomas O’ Callahan, Chief 
Justice Beardsley examined this question, and I quote 
the following from his decision* 

“As the question is one of considerable importance 
in the management of pecuniary affairs, it has been 
fully considered by the court, and the following results 
have been reached: Interest proper arises whenever 
money is loaned or foreborne with an undertak- 
ing express or implied that an equivalent shall be 
given for its use, and in such case the rate of interest 
agreed upon, or if none such shall be agreed upon, the 
rate then existing by law is, in the absence of any 
new agreement, the rate to be paid until the return of 
the money. And this rule prevails, notwithstanding 
any statutory change of tho rate of interest during 
the interim. Thus, for example, if at the time of the 
loan or of the agreement to forbear the payment of 
money for interest, the rate of interest as stipulated, 
or in the absence of any stipulation, as fixed by law, 
should be seven per cent, such percentage would be 
the rate payable until re-payment of the principal sum, 
no matter when such principal sum might fall due and 
notwithstanding any alteration,in the legal rate before 
such repayment.” 
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The question in our case is whether a notice of the 
Legislature of an intention to change the rate of in- 
terest at a future day must be taken cognizance of by 
all persons, and they must shape their contracts ac- 
cordingly; in other words, whether, although the 
Legislature has said that the act shall not go into effect 
until the lst of January, yet we are to give it a pros- 
pective effect for the purpose of governing ourselves 
after it shall become a law. 
Respectfully yours, 
ROBERT SEWELL. 


New York, Oct. 7, 1879. 


To the Editor of the Albuny Law Journal: 

Sir— Without attempting to anticipate the func- 
tions of the courts, which, alone, I take it, will decide 
the effect of the change in the interest law, and with- 
out attempting to controvert the result of the Attor- 
ney-General’s opinion, recently published in your 
JOURNAL (pp. 253, 254), allow me to suggest: 

Statutes must be so construed as to give effect to all 
their language. The Attorney-General’s construction 
gives no effect to the words that the amendment shall 
not “ affect any contract or obligation made before the 
passage of this act.’’ [June 20, 1879, the date of the 
passage of the amendatory act, or (?), the date of the 
passage of the amended act.] Can they have effect 
for any purpose? Yes; conversely, the amendment 
affects contracts made after its passage. How? To 
determine the rate of interest where a contract, made 
after June 20, 1879, and before January 1, 1880, pro- 
vides for the payment of interest, but omits to specify 
its rate. Such a contract, maturing after January 1, 
1880, will draw interest at 7 per cent before that date 
and 6 per cent thereafter. This seems clear to me. 
Does not this result throw some light upon the ques- 
tion whether a greater rate than 6 per cent, after Jan- 
uary 1, 1880, can be stipulated for after June 20, 1879? 

Yours truly, MERCATOR. 

Exmira, N. Y., October 11, 1879. 


Jury TRIAL STATISTICS. 


To the Editor of the Albany Law Journal. 

Sir — Perhaps a few facts may help the discussion 
about trial by jury. The results of the jury trials re- 
ported in the Boston papers, mostly from Suffolk and 
Middlesex, for about a year, were as follows: 


’ CIVIL CASES. 
Verdicts for 


Plaintiff. For Defendant. Disagreements. 
ares een 57 
Per cont.. G......cccce- Ei ceinatgannicn depaenied 8 
CRIMINAL CASES. 
Guilty Not Guilty. Disagreements. 
ee PRbbbivcieoniatimaciases ° 
War Geek... We. occcccccece Mines ccenkanscsnetesaned 6 


From other sources I estimate that of one thousand 
actions entered in court, about one hundred are tried. 
Of these, thirty go to the law court; there is judgment 
on the verdict in twenty, and in;ten a new trial ordered. 
But in these the decision often settles the case. 

Yours respectfully, 
CHARLES U. BELL. 

LAWRENCE, Mass. 





NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Oct. 14, 1879. 

Judgment affirmed, with costs— Hook, trustee, v. 
Pratt, ex’r; Harrison v. Wilkin; Burt v. Brewers and 
Maltsters Ins. Co. ; Juilliard v. Francklyn ; People ex 
rel. Joyce v. Brunduge.——Judgment affirmed, without 
costs of appeal to the court—Down v. McGourkey.— 
Judgment of General Term and of Oyer and Terminer 








reversed, and new trial ordered in Oyer and Terminer 
—Bartow ‘v. The People.——Judgment of General 
Term reversed and judgment on verdict modified by 
deducting therefrom the sum of $1,277.49, and, as mod- 
ified, affirmed, without costs to either party as against 
the other upon the appeal to the General Term and to 
this court—White v. Miller.— The court being di- 
vided upon the question: of fact, leave granted to the 
appellant to withdraw appeal and go toa new trial be- 
fore a jury, cost to abide event—Parsons v. Brown. -— 
The order of the General Term, refusing to vacate the 
order of confirmation reversed, and such order vacated 
and the case remitted to the General Term for decis- 
ion upon the motion for confirmation, and the appeal 
from the order of confirmation dismissed, neither 
party to recover costs upon the appeal to this court— 
In the matter of the Kings County Elevated Railway Co. 
—-Order affirmed, with costs—IJn the matter of the 
Receivership of the Guardian Savings Institution ; Gill 
v. The Same; In the matter of Widening Carlton Street 
in Buffalo; Pratt v. Otis ——Appeal dismissed, with 
costs—Fisher v. Hersey.—Motion for re-argument 
denied, without costs—The Hercules Mutual Life As- 
surance Society v. Brinker. 
The court took a recess to November 10. 
>—__—_———- 


NOTES. 











T the Slough (Bucks) Petty Sessions, on Wednesday, 

Jobn Arnold, a drover, was charged with assault- 
ing Mr. Arthur Hardy, treasurer of the Royal District 
Bicycle Club, under very unusual circumstances. 
Mr. Brummell Smith, of Windsor, prosecuted. On 
September 16 the complainant, who with several other 
gentlemen had been to a cricket match at Harlington, 
was leading the way home in the evening. About a 
quarter to seven o’clock, and when a short distance 
from Colnbrook, he was met by the defendant, who 
was coming from the direction of Slough, driving a 
flock of sheep and several cows. At the time com- 
plainant was riding his bicycle upon the footpath, and 
the defendant came in front of him and threw up his 
hands, as if to stop him, telling him he had no business 
there. The defendant then thrust his stick into the 
spokes of the wheel, and the complainant was thrown 
and hurt; his arms were strained, his lip cut, and his 
nose injured. The bicycle was damaged to the extent 
of £2or £3. He afterward took the stick away from 
Arnold. The latter, while excusing himself, declared 
that several of the bicyclists set upon him and knocked 
him about. The magistrates fined the defendant 10s. 
and 11s. 6d. costs, or fourteen days’ imprisonment; Mr. 
Thompson, the chairman, observing that the proper 
course was for the bicyclists to have descended when 
they found there was not sufficient room for them to 
pass on the highway.—London Law Journal. 


A somewhat embarrassing legal question has arisen 
at Washington. A surgeon, who had amputated both 
the legs of a patient, claimed them ‘“‘as his perqui- 
sites,’ placed them in spirits, and exhibited them in 
the local museum, in a jar labelled with the name of 
the original owner. The latter, objecting to this pub- 
licity, brought an action for the recovery of the legs. 
No decision appears to have been yet arrived at, but 
the authorities of the museum are naturally somewhat 
anxious as to the result of the case, inasmuch as, if the 
plaintiff succeeds, various other limbless individuals 
are likely to follow his example, and so the museum 
may, in course of time, be robbed of much of its scien- 
tific value and personal interest. We hesitate to give 
an opinion on a point of so much difficulty, but we 
may suggest that the museum authorities should take 
their stand upon the principle that the legs, when sev- 
ered, became dead; and that at common law there is 
no property in a dead human body (3 Co. Inst. 203). 

















se eet rwwTvrwv” * 








THE ALBANY LAW JOURNAL. | 321 














The Albany Law Journal. 


ALBANY, OcToBER 28, 1879. 











CURRENT TOPICS. 





S leap-year is coming it is well to know what the 
law of leap-year is. The law, it is said, takes 
no notice of parts of days, and as to the 29th of 
February, it takes no notice of the whole day. The 
28th and the 29th are computed as one day. For 
example: suppose a note is dated on the 28th of 
February, 1880, payable one day from date. Ordi- 
narily it would be payable on the 4th of March, and 
so it is in leap-year, and not on the 8rd. _In Indiana 
the question has recently came before the Supreme 
Court, in respect to service of process in 1876, the 
last leap-year. The law there requires ten days’ 
previous service for the entry of judgment. In the 
case before the court the judgment was premature 
if the 28th and 29th of February were to be com- 
puted as one day. The court said: ‘‘ It must be re- 
garded as settled in this State that the 28th and 29th 
days of February in every bisextile year must be 
computed and considered in law as one day. It has 
been held by this court that the English statute — 
21 Henry IlI—is in force in this State. This stat- 
ute, speaking of the 29th day of February, in leap- 
year, provides: ‘ Computitur dies ille et dies prowime 
precedens, pro unico die.’ (And that day as well as 
the day next preceding shall be computed as one 
day.) This English statute is recognized as a part 
of the law governing this State. The service of the 
summons was not sufficient in law to justify either 
the default entered or the judgment rendered.” 
In this State it is undoubtedly true that the statute 
law of the mother country, when introduced by 
consent into the colony, became part of the com- 
mon law. Bogardus v. Trinity Church, 4 Pai. 178, 
198. But the question is here set at rest by our 
statute, 1 R. 8., m. p. 606, § 3, which provides that 
“the added day of a leap-year, and the day imme- 
diately preceding, if they shall occur in any period 
so to be computed, shall be reckoned together as 
one day.”’ This embraces statutes, deeds, verbal or 
written contracts, and all public or private instru- 
ments. 


In an excellent address delivered last summer be- 
fore the literary societies of Roanoke College, Va., 
by the Hon. Clarkson N. Potter, on The Need of 
Limiting Legislation and Patronage, we find the 
following: 

‘Now, in the great States, it has been found that 
abuses and corruption in legislation are mainly the 
result of private and special laws. Legislation by 
general law, which affects equally all the community, 
rarely affords opportunity for private gain. But the 
legislation which gives to particular persons special 
privileges or monopolies — whether it be charters 
for ferries, or railways, or banks; whether monop- 
olies to light streets, or to carry passengers, or to 
land goods; whether subsidies to construct works 
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of public use, or to carry on commerce; or whether 
it be legislation which makes exception to the gen- 
eral burden and rule, by the relief which it affords 
or the stipend which it pays, or the advantage 
which it gives to particular citizens — in short, every 
form of legislation for the one at the expense of the 
whole; such legislation proves rich in every induce- 
ment to deception, injustice, and evil. And the 
remedy, and the only remedy which has proved ef- 
fectual to prevent this, is found in severely depriv- 
ing the Legislature of the power to legislate for any 
citizen in preference to or at the expense of the 
whole.” 


Here, too, we think, may be found a good reason 
for biennial legislative sessions, which we hope some 
time to see prevailing in this State as well as in the 
twenty-five other sensible States which have adopted 
them. 


Mr. Langbein, of the New York city bar, has had 
an interesting experience on the subject of special 
legislation. It seems that by chapter 741 of the 
Laws of 1870, landlord and tenant summary pro- 
ceedings in that city might be had before any jus- 
tice of the District Courts, without regard to the 
district where the premises were situated; and as 
the proceedings were to be had before the justice 
and not before the court, they were frequently held 
at his law office. ‘‘This led to frequent abuse.” 
So Mr. Langbein procured the passage of chapter 
187 of the Laws of 1877, prohibiting any such jus- 
tice from entertaining such proceedings unless the 
premises were situated in his district, and at any 
place except his court room. ‘‘This law gave re- 
lief.” But in 1879 an Orleans member wanted spe- 
cial relief for his constituents, who under the Re- 
vised Statutes were obliged to go to the county seat. 
So Mr. Langbein, for this special purpose, and with 
the understanding that his constituents were not to 
be affected, consented to an amendment of the stat- 
utes, without any repealing clause, giving jurisdic- 
tion to any justice of the peace of the city or town 
adjoining that in which the premises were situated. 
This is chapter 101 of Laws of 1879. But when 
the law came out it read as follows, the amendment 
being italicized: 

‘Sec. 28. Any tenant or lessee at will, or at suf- 
ferance, or for any part of a year, or for one or more 
years, of any houses, lands or tenements, and the 
assigns, under tenants or legal representatives of 
each tenant or lessee may be removed from such 
premises by any judge of the Connty Court of the 
county, or by any justice of the peace of the city or town 
adjoining the town where such premises are situated hav- 
ing an office in a village the corporate limits of which 
include a portion of both of said towns, or by any 
mayor or recorder of the city where such premises 
are situated, or in the city of New York by the 
mayor, recorder, any justice of the Marine Court or 
any one of the justices of the District Courts of the 
city of New York, in the manner hereinafter pre- 
scribed in the following cases.” * * * 

Here of course was a muddle, and the courts 
have since been at variance as to whether Mr. Lang- 
bein’s law for the city of New York is or is not re- 
pealed. Much better to have let the Orleans yeo- 
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manry travel up to the county seat, or have care- 
fully scrutinized the phraseology and considered the 
effect of the proposed amendment. Such is special 
legislation. 


‘ In a review of a recent volume of Kansas Reports, 


ante, 259, we extracted the opinion of the court in 
regard to excessively voluminous appeal papers. In 
Harrison v. Hedges, 60 Ind. 266, the court found 
fault with counsel for going to the opposite extreme, 
and imposed a severer penalty. The court said: 


' ‘In this court the appellants assigned errors, and, 
on the 29th day of November, 1876, they filed a 
brief for a supersedeas, as follows: ‘ Upon the well- 
settled rule of ‘volenti non fit injuria,’ the court be- 
low erred in its rulings on the pleadings and instruc- 
tions; and we insist that the plaintiff could not re- 
cover, when he knew defendants’ cattle had the 
Spanish fever at the time he took them to pasture, 
and took them at his own risk.’ These six lines in- 
clude the entire brief or argument of the appel- 
lants, of this cause, in this court. This brief, so 
called, is a slightly enlarged assignment of errors, 
but is not sufficiently clear, definite and certain to 
constitute a good assignment of errors. ‘Life is 
too short,’ and the docket of this court is entirely 
too much crowded, for parties and their counsel to 
expect or require us to devote our time to searching 
for errors which they ought, under the long-estab- 
lished rule of this court, to refer specifically to, in 
their briefs, by page and line of the record, and to 
discuss with clearness and precision. Rule 19. 
For the want of any such brief of this cause in this 
court the judgment of the court below must be af- 
firmed, at the costs of the appellants.” 


The moral of the two cases is that it seems safer 
to say too much than too little —a moral which our 
profession do not much need to have inculcated. 


Copyright law concerning musical and artistic 
subjects is just now receiving a general airing in 
England. ‘‘ Pinafore” (ante, 240), and Offenbach’s 
opera of ‘* Vert-vert” (41 L. T. [N. S.] 78), have got 
into court, and in 41 L. T. (N. 8.) 144, the famous 
old songs of ‘‘ Kathleen Mavourneen ” and ‘‘ Der- 
mot Astore” also make their appearance. Hole v. 
Bradbury, id. 153, concerns Canon Hole’s ‘‘ A Lit- 
tle Tour in Ireland by an Oxonian,” illustrated by 
John Leech. The two songs are each 33 years old, 
and the Tour is just of age. The case of the songs 
involves the retrospective action of the copyright 
law, 5 & 6 Vict., ch. 45. The Court of Appeal re- 
mark: ‘‘I do not wish to draw any fine distinction 
between the copyright in a musical composition, and 
in a book, but if called on to do so, I should have 
no hesitation in deciding that there was a difference. 
A book is something material; but a musical compo- 
sition may be something that exists only in the mind 
of the composer. A composer might sit down, and 
play a tune, knowing every note of it in his own 
mind without writing down a note on paper, and 
ask a man what he would give for it.” But suppose 
Tennyson or Mark Twain should enter a publisher’s 
office, and rehearse respectively his inchoate poem 
or foreign travels, and ask him what he would give 


) 


for it? Would there be any difference between that 





and the case of the composer? And from what we 
hear of the poet, it would be just like him to do it. 


The curtain is rising on three capital trials which 
have acquired a nafional celebrity. Rev. H. H. Hay- 
den, in Connecticut, has been again indicted, and is 
on trial, for the murder of Miss Stannard, after having 
been once discharged by an investigating magistrate, 
and we believe after the quashing of an indictment. 
In Connecticut the accused has the privilege of being 
present and asking questions before the grand jury on 
his own behalf. The State counsel have had pre- 
pared a photographic picture on glass, showing the 
topography of the village of Rockland, where the 
murder took place, to exhibit to the juries. In this 
case we shall probably have the usual conflict of ex- 
pert testimony, the subject on this occasion being 
blood found o~. a knife, as well as poison found in 
the remains. At Ballston Spa, in this State, the 
second trial of Jesse Billings, for the murder of his 
wife, will soon take place. On the first trial the 
jury disagreed, standing eleven for acquittal to one 
for conviction. Since then an attempt has been 
made to destroy Billings’ main evidence, which con- 
sisted in the testimony of a man who swore to hav- 
ing been on the Hudson river on a boat on a certain 
day. The witness has since been convicted of per- 
jury for so swearing, but has had a new trial granted 
him on the ground of newly-discovered evidence. 
—tThe third case is that of Bennett and Mrs. 
Smith, in New Jersey, for the murder of the latter's 
husband. They were convicted, and sentenced to 
death, but obtained a new trial.-—— These three 
cases will furnish much occupation for the sensa- 
tional reporter, and while away the breakfast time 
of many sympathetic ladies. It is noticeable that 
these three cases all sprung out of the sexual rela- 
tions, the husband being the dissatisfied party in 
two of them, and the wife in the third. In Mr. 
Hayden’s case the faith and devotion of a good wife 
have been most touchingly exhibited. 

—- 


NOTES OF CASES. 











[* Sower’s Appeal, Pennsylvania Supreme Court, 

Feb. 17, 1879 (7 W. N. C. 313), it was held 
that to entitle a wife to a decree of divorce a mensa 
et thoro upon the ground that she was turned out of 
doors, there must be proof that she was ejected by 
force, or was compelled to leave because of a threat 
to employ force and a reasonable apprehension that 
it would be used against her; or there must be proof 
of a refusal to receive her upon demand that she 
should be taken into her husband’s home as wife, 
or of an emphatic refusal to allow her to remain 
after her return; or, lastly, there must be proof of 
facts amounting to a justification on the part of 
the wife in withdrawing from the home of her hus- 
band. Abusive or profane language, occasional re- 
fusal to speak, or neglect in writing are not such in- 
dignities to the person or such cruel and barbarous 
treatment as are contemplated by the act of Feb- 
ruary 26, 1817. The court cite McDermott’s Appeal, 
8 W. & S. 251; Grove’s Appeal, 1 Wright, 443; May 
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v. May, 12 P. F. 8S. 206. In May v. May the hus- 
band’s proposition was to allow his wife to return to 
his house and occupy a small sleeping-room, have 
the care of her children, and eat at his table, but 
on the condition that she was denied all control of 
the house; she was required to take a position in 
the family subordinate to a servant who had treated 
her unkindly. This, in connection with proof of 
actual physical violence and assault, was allowed to 
go to the jury on the question whether the wife was 
justified in withdrawing from the husband’s house. 
Counsel also cited Butler v. Butler, 1 Pars. 329, and 
Cheatham v. Cheatham, 10 Nev. 296. The principal 
case states the general rule as intelligently and con- 
cisely as any authority we have seen. 


Somewhat analogous to the above is Kestler v. 
Kestler, 31 N. J. Eq. 197. This was an action by 
the wife alleging desertion. The evidence showed 
that the parties had occupied the wife’s house; the 
wife complained of nothing but that the husband 
was jealous of her, and taunted her with infidelity ; 
that she ordered him to leave her house, and he 
therefore left it. This was held not to amount to a 
desertion on his part. The court say: ‘‘It is urged, 
by her counsel, that such conduct on the part of the 
defendant would have justified the petitioner in 
leaving him, and if she had done so, for that cause, 
and had remained away three years, without over- 
tures for her return on his part, accompanied with 
promises. of better conduct, she would have been en- 
titled to a divorce, on the gound of desertion.” 
But they continue: ‘‘Under the circumstances, he 
cannot be found guilty of desertion from the time 
when he left her house. She not only consented to 
his leaving, but insisted on his doing so, and it does 
not appear that his conduct was such toward her 
us to justify her in separating herself from him, had 
he refused to leave her. The circumstances are not 
such as to entitle her to a divorce. Jennings v. Jen- 
nings, 2 Beas. 38; Moores v. Moores, 1 C. E. Gr. 275; 
Belton v. Belton, 11 id. 449.” So far as we can find, 
this case is without any exact precedent. Soper v. 
Soper, 29 Mich. 305, is somewhat like it in princi- 
ple. It was there held that a quarrel, in which the 
husband suffered as much as the wife, was no ground 
for a suit by the latter for a separation. 


The case of Rylands v. Fletcher has kept the Eng- 
lish courts in trouble ever since it was decided. It 
has been cited as authority for a recovery in about 
every case where injury has resulted from any thing 
maintained on a defendant’s land, although not ac- 
companied by negligence. The exchequer division 
have just found fresh occasion to distinguish it 
again, in Bow v. Jubb, decided in February last, 41 
L. T. (N. 8.) 97. The defendants were owners and 
occupiers of a reservoir which was supplied with 
water from a main drain, such supply entering the 
reservoir by an inlet, and the surplus water from 
the reservoir passing through an outlet into the drain 
at a lower level, and both inlet and outlet being 
furnished with proper doors or sluices so as (when 
required) to close the communication between the 








reservoir and the drain. Owing to the emptying of 
a large quantity of water from the reservoir of a 
third person (over whom or whose acts the defend- 
ants had no control) into the drain at a point above 
the defendants’ premises, and to an obstruction in 
the drain, at a point below their premises, caused 
by circumstances over which the defendants had no 
control, and without their knowledge, the water 
from the drain was forced through the doors (which 
were shut at the time) into the defendants’ reser- 
voir, and an overflowing of water therefrom on to 
the plaintiff's premises was thereby occasioned. But 
for such obstruction the overflowing would not have 
happened, as the defendants’ reservoir, and its com- 
munications with the drain, and the doors or sluices 
were all constructed and maintained in a proper 
manner so as to prevent the overflowing of the res- 
ervoir under ordinary circumstances. No negligence 
or wrongful act was attributable to either party. 
Held, following the decision of the Court of Appeal 
in Nicholls v. Marsland, 35 L. T. Rep. (N. 8.) 725, that 
the defendants were not, under the circumstances, 
liable to the plaintiff for the damage caused by the 
overflow of the water from their reservoir. Kelly, 
C. B., said: ‘‘It is contended, however, on the part 
of the plaintiff, that the defendants were bound to 
render their reservoir secure against being caused to 
overflow by the pressure to which it was thus sub- 
jected. The question then is whether they were 
thus bound. I am of opinion that they were not; 
they could not be expected to anticipate that which 
did, in fact, occur. I need not refer to the authori- 
ties which have been cited. It is right for me to 
say that no case has ever decided that which we 
have been invited by Mr. Bray, on the part of the 
plaintiff in the present instance, to hold.” Pollock, 
B., concurring, rested his decision on Nicholls v. 
Marsland, supra, and to some extent on Nugent v. 
Smith, L. R., 1 C. P. Div. 423. Distinguishing Ry- 
lands v. Fletcher, he says: ‘*The decision in Rylands 
v. Fletcher does not say, nor did any one, who had 
judicially to consider that case, say that a mill-owner, 
having an ordinary mill dam well built, is liable for 
damage done by water which he did not collect, but 
which got into his mill dam by the act of a stranger.” 
“In Rylands v. Fletcher the cause of the mischief 
was the wrongful act of the defendants in making 
a reservoir under such circumstances that the col- 
lection of the water itself caused the flooding of 
the plaintiff's mine; whereas, in the present case, 
the water collected by the defendants was harmless; 
the water which overflowed, or which caused the 
overflow, was not collected by the defendants, but 
was added, or added itself, and not by the defend- 
ants, or by their means, to the water collected by 
the defendants.” The doctrine of Rylands v. Fletcher 
will hardly obtain in this country. The present 
state of decisions in regard to it is thus expressed 
in Simonton v. Loring, 68 Me. 164: ‘‘ This doctrine 
has received a quasi approval in Ball v. Nye, 99 
Mass. 582; Wilson v. New Bedford, 108 id. 261, 266; 
8. C., 11 Am. Rep. 352, 356. While it has been 
criticised in Swett v. Cutts, 50 N. H. 437; 8. C., 9 Am. 
Rep. 276; Brown v. Collins, 53 N. H. 442; 8. C., 16 
Am. Rep. 372; and utterly denied in Losee v. Bu- 
chanan, 51 N. Y. 476, 486; S. C., 10 Am. Rep. 623, 
632.” To the cases approving that doctrine may be 
added Cahill v. Eastman, 18 Minn. 824; 8. C., 10 
Am. Rep. 184, 187; and to those opposed, Marshall 
v. Welwood, 88 N. J. 339; 8. C., 20 Am. Rep. 394, 
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MR. JUSTICE CURTIS* 


HE first volume of this work contains a copious 
memoir of the distinguished jurist by his 
brother, George Ticknor Curtis ; and the second is 
devoted to a selection from such of his principal 
productions as are not contained in the Reports, 
and are not readily accessible in other forms. The 
biographical portion of the work has been executed 
not only with literary skill, but with great judg- 
ment and good taste. In its kind of literature it is 
a masterpiece. It deals with every portion of the 
subject’s life, from his early boyhood; his college 
days and his studies for the bar; his early profes- 
sional labors, and his rapid rise to professional emi- 
nence; his political views and his occasional ex- 
pressions of them; his brief but distinguished judi- 
cial career; his retirement from the bench, and the 
seventeen years that followed of incessant occupa- 
tion with the interests of individuals, private corpo- 
rations, municipalities and States, comprising a cli- 
entage such as have followed but few lawyers of any 
age or country. 

The events of such a life are chiefly in its works. 
Benjamin Robbins Curtis was born in Watertown, 
Mass., Nov. 4, 1809. His father was a supercargo 
and master in the merchant marine, and died abroad 
at an early age, leaving a widow, with two sons 
who became in due time respectively the subject and 
the author of this very interesting biography. The 
mother was a beautiful woman of singular sweetness 
and gentleness of manner and disposition, with an 
inborn refinement that circumstances showed not 
to be inconsistent with the highest courage and en- 
ergy. If few mothers have manifested such confi- 
dence in the future of their children as to expend 
the last penny of a very small inheritance in their 
education, still fewer perhaps have been so amply 
repaid for a seeming sacrifice that proved to be the 
wisest of investments. In the whole range of biog- 
raphy we know not where to look for a more tender 
and touching tribute of filial piety, or one more 
entirely well deserved, than is contained in the 
opening chapters of the work before us. And it is 
pleasant to know that such a woman as they de- 
scribe was spared to her children till she had reached 
the age of four score years, to be the witness of the 
results of her patient watching, her unwearied la- 
bor, and her self-denying generosity. 

The two sons were educated at Harvard College, 
where the elder, Benjamin Robbins, graduated in 
1829. He began his professional studies immedi- 
ately at the Cambridge Law School, and was in- 
duced by business consideration to complete them 
in a private office at Northfield, Massachusetts, 
where he had a favorable opportunity of supple- 
menting his acquisitions in the theory of the law by 
their practical application to the incidents of real 
life. Before his admission to the bar he managed 
for some months a very considerable country prac- 





*A Memoir of Benjamin Robbins Curtis, LL. D., with 
some of his Professional and Miscellaneous Writings. Ed- 
ited by his son, Benjamin R. Curtis. Boston: Little, Brown 
& Co., 1879. 2 vols., pp. 490-440. 





tice, and was married and embarked in a lucrative 
professional business in Boston at the age of six and 
twenty. 

A very characteristic letter to his uncle, Mr. George 
Ticknor, on the subject of removing from North- 
field to the city is a study for every young lawyer. 
In this letter he quotes a remark that he had once 
heard from an eminent jurist, when asked if a cer- 
tain person was a ‘‘ good lawyer.” ‘‘ No,” was the 
reply, ‘‘he has always had too much business to be 
a good lawyer.” Mr. Curtis was afraid that the ab- 
sorbing duties of an extensive and diversified prac- 
tice would give him a dexterity in handling the in- 
struments of the law without increasing his attain- 
ments in the science, and believed that by his 
removal to Boston he would find more leisure for 
study and a better opportunity for obtaining books, 
and profiting by the advice of eminent jurists and 
lawyers. In all this he was not disappointed. He 
found himself at once in association with eminent 
members of the bar and of the bench, and entered 
at once on the duties and investigations involved in 
the judicial adjustment of important questions of 
commercial and constitutional law. But his ‘‘much 
business” was never too much for him, and the more 
clients he had the better lawyer he became, for every 
case presented to him received his patient, but rapid 
and exhaustive, study; a study rendered compara- 
tively easy by his systematic habits and by his 
thorough preliminary education. 

In this work his years rolled on, his reputation 
and his acquisitions in legal knowledge accumulat- 
ing with every year. The Massachusetts Reports 
from 1836 to 1851— from the eighteenth of Pick- 
ering to the seventh of Cushing, inclusive — abound 
in his arguments of cases involving questions of , 
great diversity in every branch of law and equity. 
During this period it does not appear that he was at 
any time engaged in the argument of cases before 
the Supreme Court of the United States. So that 
his first appearance there was as one of its justices. 
His selection for this high office by President Fill- 
more was due exclusively to the reputation he had 
established as a lawyer — ‘‘juris, legumque peritus.” 
He had no special claims on any political party, 
which are too often the make-weights in these ap- 
pointments, State or Federal. Indeed he had never 
held an office save that of a member of the lower 
house of the State Legislature, which he had ac- 
cepted in order to assist in effecting some contem- 
plated reforms in the practice of the courts. While 
in this body, however, he showed what he would 
have been capable of accomplishing if his tastes 
and professional duties had admitted of his taking 
an active part in public affairs. The Legislature to 
which he had been elected became famous for the 
coalition between the Democratic and Free Soil par- 
ties, by which, in consideration of the election of 
Mr. Boutwell as governor, the Democrats agreed to 
elect Mr. Charles Sumner senator of the United 
States. Mr. Curtis was requested by his colleagues 
to prepare an address to the people of Massachusetts 
setting forth the circumstances of this transaction 
with a suitable commentary. The consummate 
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ability with which he discharged this duty evinced 
an aptitude for political discussion in no degree in- 
ferior to his logical skill in preparing a legal argu- 
ment or a judicial opinion. If there existed no 
other evidence of his ability in this direction, we 
consider that this single document would be suffi- 
cient to establish a reputation for statesmanship of 
the highest order. Of equal merit and power as 
political disquisitions were his speech at Faneuil 
Hall at the constitutional meeting of Nov. 26, 1850; 
the address to the citizens of Massachusetts in De- 
cember, 1860; and his second speech at Faneuil 
Hall at the ‘‘ Union-Savers’” meeting of February 
5, 1861. It is idle to speculate on what might have 
been the result if the policy of Mr. Crittenden and 
his friends had prevailed at this important crisis of 
our affairs; but the calm and judicial presentation 
of their case by the author of the dissenting opinion 
in the Dred Scott case is a document of historical 
value and importance. 

One of the most interesting chapters in this biog- 
raphy is devoted to an inside history of the so-called 
“decision” which the biographer regards as the 
precipitating cause of our civilwar. The original 
opinion in the Dred Scott case was prepared by 
Judge Nelson, and if this opinion had stood as that 
of the majority for which it was written, it would 
have called for no expression of judicial views on 
the constitutionality of the Missouri Compromise 
Act. But after this opinion was written, a motion 
was made in a conference of the court for a re-argu- 
ment of the case at the next term, This motion 
prevailed. Judge Nelson’s opinion was set aside, 
and two questions were framed by the chief justice 
to be argued de novo at the bar. These questions 
involved the facts set up in the plea to the jurisdic- 
tion, and the power of the court to take notice of 
and determine the citizenship of the plaintiff on 
those facts, after that plea had been overruled by 
the Circuit Court, and the defendant had been or- 
dered to plead to the merits. If the facts could be 
noticed, and amounted to proof in law that Scott 
was not a citizen, the court had no jurisdiction. If 
on the facts Scott should be held to be a citizen, 
then the merits could be gone into and the validity 
of the Missouri Compromise restriction became a 
question before the court. On this basis the case 
was re-argued. It was held that Scott was not a 
citizen, but the court notwithstanding assumed ju- 
risdiction of the merits. 

This result was brought about by the influence of 
Mr. Justice Wayne, who had convinced himself that 
the ‘peace and harmony of the country” required 
a judicial ‘‘ decision” to the effect that Congress 
had no constitutional power to prohibit the intro- 
duction of slavery in the territories. With his im- 
pulsive and impassioned ways of treating such a 
question he succeeded even in magnetizing Judge 
Taney, who could only have been mastered by 
Judge Wayne’s appeal to his feelings —to that kind- 
ness and benevolence toward all human beings which 
so eminently distinguished that great jurist and 
Christian gentleman. {t was not surprising that 
Judge Wayne should have carried Judge Grier and 





Judge Catron with him —they had a good many of 
the same qualities of mind and disposition that 
were conspicuous in their sanguine and enthusiastic 
colleague. But Judge Taney’s nature was different, 
and he for once sank his judicial in his political 
character, because he thought the end that seemed 
to him desirable justified the means by which he 
proposed to attain it. The circumstances attending 
the preparation of his opinion in this case, and the 
changes in it subsequent to its reading in conference 
and its delivery from the bench, or even for the first 
time made public in his correspondence with Judge 
Curtis, form a very interesting chapter in judicial 
history. 

There is a brief reference in one of the chapters 
to Judge Curtis’ agricultural experience on a three 
hundred acre farm that he purchased in middle life 
among the Berkshire hills in Massachusetts. His 
biographer says that the judge knew how to raise 
good crops and fatten marketable steers to a profit. 
There was a time when Massachusetts lawyers were 
addicted to these pursuits, and we should like to 
see them return. The Adamses were good farmers, 
all of them more or less. Josiah Quincy and John 
Lowell were quite as proud of their farming as of 
their professional achievements — and valued their 
essays and addresses on agricultural topics as highly 
as their legal opinions or speeches at Faneuil Hall. 
Mr. Webster was the only one of his immediate con- 
temporaries at the bar who took an interest in these 
matters sufficiently marked to render it a feature in 
his life, but Mr. Webster was a thorough farmer, 
and we should have liked to hear something more 
of Judge Curtis’ agricultural tastes and pursuits by 
way of warning or encouragement to those profes- 
sional gentlemen who require that ‘‘employment 
without labor” which declining years may best find 
in the fields and the farm. 

The appendix to the first volume of this work con- 
tains a list of the cases argued by Mr. Curtis before 
the Supreme Judicial Court of Massachusetts from 
1836 to 1851, with a notice of the topics treated in 
them; and a similar list of cases from 1857 to 1874. 
It contains a list of his opinions in the Supreme 
Court of the United States, and of the cases argued 
by him before that tribunal after his retirement from 
the bench. The second volume embraces among 
other papers his Bowdoin prize dissertations; a very 
able article on the Debts of the States, first pub- 
lished in the North American Review for 1844, but of 
interest and importance at the present time; his re- 
port of the commissioners on the reform of legal 
proceedings in Massachusetts; a very valuable opin- 
ion on the question ‘‘ Are juries judge of the law ?” 
the dissenting opinion in the Dred Scott case; the 
pamphlet on Executive Power, first published in 
October, 1862; and his argument in defense of 
President Johnson. All the papers in the volume 
are of permanent judicial and historical interest, 
and render it an important professional and _politi- 
cal text-book. 

These volumes address themselves to a large cir- 
cle of readers. To lawyers and students of the 
profession they are especially valuable, but they are 
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full of interest for all intelligent citizens. Moral, 
religious, independent, courageous, learned, labori- 
ous and able, eloquent in the eloquence of logic and 
truth, a great lawyer and a great judge, who wore 
the robe as spotlessly as the ermine, we think that 
Benjamin Robbins Curtis fills the measure of a great 
man; and that his name will deservedly rank in tra- 
dition and history among the Marshalls and Taneys 
of our bench, and the Pinkneys, Johnsons and Web- 
sters of our bar. J. O. 8. 
—_ —_ »———_—_—_ 
OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK. 


INTRODUCTION. 


The pointed remark of Ortolan (Intr. to History of 
Rom. Law), that ** Every historian ought to be a jurist, 
every jurist, a historian,” is not inapplicable to the 
student of the jurisprudence of New York. The his- 
tory of New York, though comparatively short, is com- 
plex; it enters largely into the construction and appli- 
cation of the legal systems now administered here. 
In some cases the history of a law is indispensable to its 
perfect comprehension, in others, always an important 
auxiliary. 

That the systems of law, now applied in the adminis- 
tration of justice in New York, are even more com- 
posite in character than those systems applied in Eng- 
land to purely English controversies, admits of little 
doubt, for that which is vaguely and indiscriminately 
termed common law in both countries, is here often 
one thing, there, another.* Herethe common law of 
England is akin to law of foreign original, “‘ jus recep- 
tum;” in England it is the law founded on custom, 
the consuetudinary law, properly jus moribus consti- 
tutum. I propose, hereafter, to observe this distinction 
upon which depend important truths. 

The student of New York jurisprudence will admit 
that the several civil governments, and even the vari- 
ous political parties which have controlled New York 
from its origin, have each made its mark upon the 
character of the legislation; to regard the laws of New 
York as a uniform system would be to ignore the irre- 
sistible logic of facts. In the space of two hundred 
vears New York has been governed by three separate 
powers and by four distinct species of governments: 
the States General of Holland; as a proprietary, or 
count palatine under the brother of Charles Second; as 
a Royal Province of England, and as a State of the 
United States. Disregarding the minor, or more sub- 
tle, subdivisions of these governmental periods, it is 
not difficult to trace the influence which each govern- 
ment has had on the body of the law: the mark left 
by the Dutch government is considered trifling; but 
an analysis of the New York reports shows it must 
not be ignored in an account of the whole. The ducal 
period, as that in which the first portion of the English 
law was introduced, is most important to the com- 
pleted edifice. Under the royal domination came by 
fragments other portions of English law, until at last 
the provincial law reached that condition in which it 
was adopted bodily by the framers of the ‘State ”’ gov- 
ernment. Since 1777 the primal law of English original 





*The term common law is used by differeut writers in 
different ways. By one, as the law administered in the 
common-law courts, to distinguish it from the exten- 
sive system of chancery. By another writer as referring 
to the laws founded on English custom ; by still another to 
distinguish the whole body of English law from the Roman 
outgrowth. Many other illustrations may be given. 

Bentham says: “'The next time you hear a lawyer trum- 
peting forth his common law, call upon him to produce a 
common law. Let him look for it till dooms-day, no such 


object will he find,” 





has been augmented by still other laws of English 
origin, and finally by laws promulged and imposed by 
the sovereign authorities, created by virtue of what we 
term “ the Constitutions,’’ or those instruments which 
bind the people of New York together, not only asa 
“State ’’, but as a member of the Federal scheme. 

We often hear the system of law mainly adminis- 
tered in New York prior to the year 1846, termed * the 
English common law,” to distinguish it from an arti- 
ficial system supposed to have been introduced by the 
Codes of practice and the Constitution of 1846. The 
expression is not strictly accurate; at Jeast, it does not 
tend to clearly convey the facts. Since the first estab- 
lishment of courts of justice on the English plan, New 
York has had an idiosyncratic or peculiar legal system 
of itsown. This system is nearly allied to the English 
original, which of all the European originals predomi- 
nates, but still it is sui generis. The existing jurispru- 
dence of New York (and I now refer to New York in its 
more sovereign attitude and not as subordinate to the 
Federal scheme) has been influenced by every touch of 
the reins of government. Lord Bacon thus beautifully 
expresses the idea 1 would wish to convey: ‘‘ For there 
are in nature certain fountains of justice whence all 
civil laws are derived, but as streams, and like as 
waters do take tinctures and tastes from the soils 
through which they run, so do civil laws vary accord- 
ing to the region and governments where they are 
planted, though they proceed frota the same fountains.” 
Advancement of Learning, Book II. 

We have only to glance at a few of the reported cases 
in order to perceive that the Roman-Dutch law and the 
polity of New Netherland remain of more importance 
to our jurisprudence than they are commonly esteemed. 
In the recent Elevated Railway cases we find counsel 
contending that the title to certain streets in Old New 
York should be determined by the law of New Nether- 
land in force when those streets were first dedicated to 
the public use. The Court of Appeals, in the year 
1867, held that a public highway on Long Island, opened 
prior to the conquest of New Netherland, was via pub- 
lica of the civilianusand that the soil thereof, by the civil 
law rule, belonged to the government and,consequently, 
that upon its non-use as a highway it did not revert to 
the adjoining owners under the common-law rule. This 
decision affects every Dutch road in the State, aud there 
are several. Chancellor Kent did not hesitate to say, 
that the powers of acertain Long Island Dutch town to 
take land asa corporation were by the civil law com- 
plete, and that the civil law, in that case, determined 
the question. The Supreme Court of New York has 
pronounced the ground-briefs of the Dutch to be valid 
sources of title to lands in this State, though unsup- 
ported by an English confirmation; and also, that at 
the establishment of the State government every inch 
of ground in New York was held either under a Dutch 
ground-brief or under a crown patent. We find, even 
as far distant as Delaware, that the ground-briefs, 
granted by the Director-General of New Netherland, 
are recognized as valid titles to land in that State. 
(Celebrated Peapatch Case, 1 Wallace, Jr., Reports.) 
Refer to the Canal cases in Wendell’s reports and it is 
there argued by distinguished counsel that certain 
riparian rights and the rights toincrement by alluvion 
or avulsion were by reason of Dutch titles involved, 
to be determined by the ancient law of New Nether- 
land or the Roomsch Hollandsche Recht, as it stood in 
the year1614. It is not impossible, therefore, that cer- 
tain urban or praedial servitudes connected with Dutch 
briefs may hereafter be determined wholly by the old 
law of New Netherland. There are several parcels of 
land in New York reported to be now held under 
Dutch grants, the original fee or title having descended 
by inheritance. It would be difficult to perceive how 
these Dutch grants could be interpreted or construed 
by the rules of English original, which were set in 
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force atalater day. These few instances, with their 
many suggestive ramifications, are sufficient to demon- 
strate the importance of certain rules of the law of 
New Netherland to our subject. I shall endeavor to 
indicate which portion of the law of New Netherland 
is yet recognized by the courts of this State and what 
rights in action are now affected by that law. 

Although .uve decisions and judicial opinions, deliv- 
ered in courts of justice, are not always the most cor- 
rect exponents of a history of the remote past, yet be- 
cause they influence the current of popular action they 
are important to an account of the present; they are 
important, also, in relation to the English doctrine 
** stare decisis,’’ and as bases of popular reasoning: for 
example, the courts have pronounced the ‘‘ Habeas 
Corpus act ”’ (31 Car. II), a statute vastly extending the 
liberty of the subject: the decision is historically 
wrong, butas inculcating and re-enforcing a great doc- 
trine long dormant, it is a premise of public value. 
Decisions upon historical facts ought to be weighed 
by historical evidences and not by considerations of 
judicizl policy. It will therefore be necessary to dis- 
tinguish those decisions which are of historical value 
from the few which conflict with the facts (Ido not 
refer to the merely speculative philosophy) of history. 

An investigation of New York history, from a legal 
standpoint, will lead us beyond the few Roman-Dutch 
law rules which obtain, to consider the rules and theo- 
ries under which the law of New Netherland gave 
place to law of English fashion and original. It will 
require us to consider also what portions of the Eng- 
lish law have prevailed here and how far these affect 
our present jurisprudence. 

It must be self-evident, that the great mass of law of 
English original, now in force in America, has been in- 
troduced in some method consonant with some system 
of jurisprudence. Justice Story, adopting the phrase- 
ology of Blackstone, says: ‘‘ If an uninhabited country 
is discovered and planted by British subjects, the Eng- 
lish laws are said to be immediately in force there; for 
the law is the birth-right of every subject, so that 
wherever they go they carry their laws with them; 
and the new-found country is governed by them.” 
This last may be termed, for convenience, the colonial 
introduction theory. It is said, there isa distinct mode 
by which law of English original has been introduced 
into conquered or ceded provinces of the English: 
by express promulgation of the sovereign or its minis- 
ters. These two modes named are often contradistin- 
guished by writers. There can be little doubt but that 
the colonial introduction theory is repugnant to the 
philosophy and logic of jurisprudence. An attempt to 
apply it in practice must result in a species of ex post 
facto judicial legislation, amply demonstrating the 
hardship and injustice of the theory, if it be taken lit- 
erally or without considerable limitations. Justice Sto- 
ry,immediately after repeating the colonial introduction 
theory, states that it is ‘ta proposition full of vagueness 
“and perplexity for it must still remain a question of 
“intrinsic difficulty to say what laws are, or are not, 
“applicable to their’’ (the Colonists) ‘‘situation.’’ * 
* * Itis not, perhaps, ‘‘easy to settle what parts of 
“the English law are or are not in force in any such 
“colony until either by usage or judicial determina- 
“tion they have been recognized as of absolute force.” 
This single remark by Justice Story enables us to 
at once detect the fallacy in the colonial introduction 
theory. For how can laws not determined be laws or 
be in force? What possible legal sanction can there be 
to the so-called laws which are not determined to be in 
force? Why plainly none. And where there is no 
legal sanction there is properly no law. If the English 
laws alluded to in the colonial introduction theory re- 
quired to be determined by the judicial ministers of 
the sovereign in order to be in force in the colonies, 
when so determined the English laws were set as colo- 





nial laws in the improperly legislative mode; when 
they were so set legal sanctions had attached to them 
and they had all the attributes of positive laws. I 
submit with confidence, therefore, that before the Eng- 
lish laws were so set as laws in the colonies, they cannot 
be said to have been in force there. How the colonial 
introduction theory has crept into the text of English 
commentators it is not easy to determine; from their 
citations of early English cases, it would seem that the 
theory is a mere variation of the rule: that the lex fori 
prevails in the absence of proof of that foreign law 
which affects the subject-matter of the action. The 
theory in question has been followed in this State, but 
without other reason than convenience, for with labor 
it would have been possible to have traced, with the 
accuracy of the conveyancer, the legislative title to 
every law in actual or potential force here. 

When the colonial introduction theory is applied to 
practice in this country, it means little more than that, 
in the absence of positive laws to guide the adminis- 
trations of justice, the analogies of the jurisprudence 
of the English common law control the juristic legis- 
lators. But this last principle depends on a positive 
law or rather it grows out of the political constitutions 
which have, in some manner, invariably been accorded 
to the English colonies: it does not depend on a mere 
opinion of English commentators (jus prudentibus 
compositum), nor is it an abstraction from the under- 
lying principles of English jurisprudence. In the 
absence of a positive enactment (in some controlling 
manner) there is not, nor has there ever been, any 
principle of law binding on the colonies or requiring 
them to adopt or to set in force law of English origi- 
nal; or to speak more finitely, requiring the colonial 
judicial legislators to borrow from English jurispru- 
dence rather than from any other enlightened system 
which is in accord with natural law. That there has 
been such positive enactment in New York I believe 
I shall be able to show in the progress of these papers. 

It would seem that Blackstone, Stephens and 
Broom, of the English commentators, must have ob- 
served the fallacy in the colonial introduction theory 
when practically applied to the American colonies, for 
they state that the colonies were acquired by con- 
quest from the Indians, and that the English common 
law was introduced here by express enactment. At- 
tributing to the writers named their usual accuracy 
upon a scientific subject, we may seize on their admis- 
sion, that the English law was introduced here by ex- 
press enactment. As the clause, that the American 
colonies were acquired by conquest from the Indians, 
is independent of that clause concerning enact- 
ment, we are then at liberty to reject the theory of 
acquisition by a technical conquest, for the truer doc- 
trine of Justice Marshall, that the colonies (except 
New York and Lower Canada) were acquired by Eng- 
land by virtue of discovery and occupation and 
not by a technical conquest, as the Indians had no 
national existence to conquer. We may without hyper- 
criticism maintain that the inconsistencies of the Eng- 
lish commentators furnish additional proof of the fal- 
lacy inthe colonial introduction theory. When Black- 
stone wrote his commentaries the only English colonies 
of importance were in America and there, if anywhere, 
one should see the colonial introduction theory reduced 
to practice, but Blackstone says, in substance, that in 
America the English law was introduced by legislation, 
the English plantations here being conquests from the 
natives. 

One more remark on the theory in question: May 
not the English commentators, in their statement 
that the English Colonists, when settled in uninhab- 
ited lands, were immediately subject to English laws, 
have confounded the underlying principles of the ju- 
risprudence of the common law with those principles 
of natural law (the jus naturale et gentium of the 
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classical jurists), which in the absence of civil laws 
guide all persons living in a negative state of anarchy, 
or in other words, in a colony whose government is 
not yet determinate? It would certainly seem so, for 
the nature of most colonial laws is dependent on the 
frame of the colonial governments, which differ in 
essentials and is not dependent, unless by constitu- 
tional limitation, on the law of the land from which 
the colonists have migrated. (I vol. Jefferson’s Works.) 

The mode in which law of English original has been 
introduced into the American Colonies requires us to 
examine their political status, for connected with their 
status is the whole subject of Colonial legislation. The 
earliest of the political writers, who alluded at length 
to the political condition of the Colonies, was Thomas 
Pownall, a brief history of whom I[ append in a note.* 

Referring toa period prior to the conquest of New 
York, in 1664, Pownall says in substance: If the Col- 
onies were to be deemed without the realm, or not an- 
nexed to the Crown of England, though the desmenes 
of the King: if the Parliament had no right or jaris- 
diction to make laws for them; if the government of 
the Colonies resided in the King ovly as their sove- 
reigu dum rex ei presit ut caput istius populi, non ut 
caput alterius populi, the Colonists were certainly a 
people sui juris. They were independent of all exter- 
nal direction or government except what might be 
constitutionally exercised by their sovereign lord, the 
King, or his deputy, and except their subordination, 
not allegiance, to the government of the realm of Eng- 
land, ut alterius populi. In short, their allegiance was 
due to their sovereign as their feudal lord in capite, or 
by the terms of their several Constitutions. From Mr. 
Pownall’s stand-point, the Colonies, soon after they 
were planted, were independent bodies politic, owing 
an allegiance to the King of the English, but as inde- 
pendent of the English Parliament as was Hanover in 
the days of the Georges. 

In a consideration of the political status of the 
American Colonies, we must not disregard the fact 
that they possessed political constitutions in their re- 
spective charters, or in cases where not chartered, in 
the royal commissions to the Colonial ministers of 
government. I now make no allusion to the rights 
which the Colonists derived from the English consti- 
tutions. These Colonial Constitutions were the inde- 
feasible right of that Colony or Province which had 
been established on them, and whose laws, courts, and 
frames of judicature were founded on them; they 
could not be destroyed by royal instructions, nor by 
letters issued from the Secretary of State. In the 
early days, the legislative powers of the Colonial impe- 
ria (wherever they resided) were independent of 
England, for Parliament had no Colonial jurisdic- 
tion. 

It is a curious fact that it was by reason of various 
political movements in England, having no reference 





* It is always a privilege to refer to Thomas Pownall; he 
was in all that horde of adventurers, soldiers of fortune and 
dissolute sycophants sent out by the Crown to govern the 
Colonies, a most distinguished exception, for the pros- 
perity of tho Colonies was with him paramount to every 
other consideration. He came out to New York originally, 
I think, as secretary to the unfortunate suicide, Sir Dan- 
vers Osborn. He subsequently became Lieutenant-Gover- 
norof New Jersey, and afterward was successively Gover- 
nor of Massachusetts Bay and Carolina. On his return 
to England he sat in Parliament for Nunehead. He died at 
Bath, in England, greatly esteemed. There is little doubt 
but that his kindly consideration for America was the 
source of the appeals in Parliament in favor of justice to 
America. Mr. Pownall was the author of several works 
on Roman Antiquities, but his chief literary labor was 
addressed to the American Colonies and their interests. 
His work on ‘‘ Colonies” ought now to be on the shelf of 
every American library, instead of being abandoned to the 
museums of the antiquaries. 





to America, that the Colonial constitutions underwent 
the greatest changes in their original structures. The 
Constitution of England as it stood before the first 
period of Anglo-American colonization, or even 
as it stood before the English revolution of 1688, hay- 
ing been built up with the feudal system, could not 
extend beyond the realm; it contained no provision 
for the government of colonies. At firs., as in the 
case of Connecticut, the Colonists seem to have sown 
the seeds of independent Commonweulths, having no 
reference to Europe. At alater day, the Stuarts em- 
braced the Norman ideaof Colonial Constitutions, or 
that idea based on the relation which the remnant 
of the Duchy of Normandy originally bore toward the 
English Crown: Parliament was distinctly told, that 
the Colonies were without their jurisdiction. While 
this idea prevailed the American Colonies were foreign 
desmesnes of the King, who was simply their feudal 
lord in capite. The colonies, according to the preced- 
ents in Jersey and Guernsey, were entitled to their 
respective Legislatures, composed of the delegates of 
the colonial electoral body who with the King and his 
Colonial council constituted the colonial frame of 
government. This desirable political condition was 
impaired by the republican movement in England in 
the days of the Commonwealth, for when the lords and 
commons usurped the functions of the foreign execu- 
tive, they assumed jurisdiction over the colonies, not- 
withstanding the colonies were without representa- 
tion in parliament. As a mere legal proposition this 
usurpation did not affect the constitutional rights 
of the colonists; it did, however, in fact, impair 
their elective franchise and finally goaded them to 
rebel against government through a parliament in 
which they had no part. When the king with the two 
estates of a colony comprised its sovereignty, the colo- 
nial government was a limited aristocracy (in the spe- 
cific meaning of the name), but when the lords and 
commons of Eugland became the supreme legislature 
of the colonies, then, all colonial laws enacted by them 
issued from an intolerable oligarchy. By the colonial 
legislation of a parliament composed of the delegates 
of the English commons who then and now constituted 
the enfranchised English, the commons became adom- 
inant and privileged class, possessing a superior public 
status. To borrow an illustration from the republican 
days of Rome, the English commons alone were cives 
in the British empire; the English colonists being 
under all the political disabilities and disadvantages 
of the peregrini ; or, more accurately, the English colo- 
nists differed from an English elector as an inhabitant 
of the Roman colonies differed from a Roman civis.* 
Upon the restoration of the monarchy under the house 
of Orange, the constitutions of the colonies were, with- 
out, however, the colonists’ consent, greatly altered. 
The whole English imperium was then invested with 
the supreme government of the colonies. The politi- 
cal policy of William is current history and one may 
readily discern the reasons which prompted him to 
acquiesce in the claims and usurpations of parliament 
so long as they concerned America only. 

From the preceding sketch, slight and imperfect 
as it is, we have perceived that positive colonial 
laws were set in several legislative modes by seve- 
ral legislative superiors. There were yet other modes, 
such as the judicial legislative mode and the edictal 
mode by royal ordinances. An immense mass of colo- 
nial law was set by tbe juristic legislators. The Royal 
ordinances may be termed, prerogative or executive 
laws, set by the crown under some feudal notion of 





* Bentham, in his address to the national convention of 
France, so pregnant with truths applicable to colonial gov- 
ernments, admits in substance what I mean; he says: 
**You are playing over again our old game, Democrats in 
Europe, Aristocrats in America.” 
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prerogative. The latterclass of laws were few in num- 
ber, and ultimately fell into disuse, their validity being 
questioned. Evidently, when any laws of English type 
were set as colonial laws in any of the legislative modes 
meutioned, they did not owe their force to the colo- 
nial introduction theory. 

If it is true that the positive laws of the English 
colonies depended on the legislation of colonial politi- 
cal superiors, and on the frame of their several colonial 
governments, rather than on the colonial introduction 
theory of tbe English commentators, the manner in 
which England acquired the province of New York, 
makes less difference to its particular jurisprudence 
than is sometimes imagined. I mean difference to its 
particular jurisprudence in respect of the residuum of 
English law which on the colonial introduction theory 
is supposed to supply all the legal vacuums, or, in bet- 
ter words, to control where all positive laws fail. 

Notwithstanding that the colonial introduction 
theory is entirely at variance with the most accurate 
conceptions of the term law, it has been so long im- 
bedded in the text of the English commentators that 
it cannot be dismissed without full discussion and con- 
sideration. Even assuming tho destruction denoted 
to be correct, that New York was acquired by a tech- 
nical conquest and cession, is affirmed by Sir John 
Randolph and St. George Tucker of Virginia, by Lord 
Mansfield and a host of other brilliant names, but it 
is also asserted by Chancellor Walworth and other 
notable persons that New York was a planted colony 
belonging to England by virtue of the American parti- 
tion rule adopted by Europe in the fifteenth and six- 
teenth centuries. In the lattercase the Dutch were 
deemed international trespassers who acquired no rights 
inter gentes. In whatever mode England may have 
acquired New York,when the province first came under 
actual English jurisdiction it became a proprietary gov- 
ernment; its patentee possessing jura regalia usually ac- 
corded to a county palatine. (4 Inst. 205.) Although 
New York never possessed, under the English, the free 
government enjoyed at first by the earlier English 
colonies, it finally became something more than a 
county palatine within the realm; it became what the 
continental jurists term, a state imperfectly sovereign. 
But as the last is a classification demonstrated, I 
think, by Mr. Austin to be impossible, it may be best 
to adopt the latter’s view and to class New York Prov- 
ince, in the eighteenth century, with those govern- 
ments which in their own community were jointly 
sovereign with the imperial government of which they 
were constituent members. The whole forming an 
empire supreme and independent.* 

It is perhaps almost puerile to observe, what every one 
knows to be the case, that the English juridical system 
is the very basis of the jurisprudence styled American. 
A commonplace anecdote illustrates what was the 
opinion on this subject of one of the greatest of Eng- 
lish jurists. Mr. Austin terms Colonel Achille Murat,+ 
who was a member of the Florida bar only, an English 
barrister practicing in the Floridas, meaning simply, 
that he was acommon-law lawyer and that the common 
law prevailed in Florida. That the English juridical 





*Strictly the American colonies were never provinces in 
the purely Roman idea, governed wholly by laws im- 
posed on them by the imperium alterius popwi. Theyrather 
resembled the Greek colonies which to their mother cities 
were federates acknowledging a precedence but not a sub- 
ordination to the latter. Pownall. Bancroft says, “the 
Greek colonies early attained opulence because they were 
always free. * * * The colonial system is as old as colo- 
_ and the spirit of commercial gain and political oppres- 
sion.” 

The colonization of its territories by the United States 
was but an agreeable modification of the English colonial 
spstem. 


+Son to the some-while king of Naples. 





system is the basisof American jurisprudence must be 
understood with limitations. What these limitations 
are, the history of colonial jurisprudence shows. The 
colonial legislation being the very basis of our present 
legal systems, colonial law would seem quite as impor- 
tant to the American lawyer as are the Institutions of 
Gaius to the modern civilians. The political and confed- 
eral relations, borne by the colonies to England, fore- 
shadowed the Federal Constitution, which never could 
have been framed by men in any other political situa- 
tion than that occupied by the Anglo-American colo- 
nists. Every disputed question of colonial government 
or of colonial law, in some form, survives in the Fed- 
eral and State Constitutions and their outcomes, and 
has not a remote but adistinct relation tothem. Colo- 
nial jurisprudence, when viewed in a somewhat closer 
perspective, through the lens of history, prevents our 
exaggerating the importance of mere population and 
diminishing the importance of a complete law-making, 
law-introducing miniature State. Colonial jurispru- 
dence likewise enables us to do justice to early legis- 
lators and to detect that which is a mere servile imita- 
tion. The American revolution, in this aspect, becomes 
not the beginning of our legal structure but an impor- 
tant development in a juristic system whose germs 
were long back in human history. 

It has been somewhere said, and often, that the laws 
of a people are the best reflex of their civilization. In 
order that the reader may not deal with mere abstrac- 
tions he will permit a digression, for the purpose of 
showing the relative importance and civilization of 
New York in the two centuries preceding this.* I do 
not now refer to the importance of provincial New 
York as the source or conduit through which the pres- 
ent jurisprudence has reached its high condition, but 
rather to its then importance among the States of the 
world. The history of modern high civilization reaches 
but little beyond the confines of New York history. 
As a body-politic New York is comparatively modern, 
but as a highly civilized State among civilized States, 
New York, with its history of two hundred and fifty 
odd years, is nearly as old as civilized Ireland or as civil- 
ized Scotland,and its civilization is older than Russia’s. 
Recall Lord Macaulay’s graphic description of the state 
of England in 1685, and compare it with the then state 
of the little Commonwealth of New York, clamorous 
for a representative government. Macaulay says, 
that the country beyond Trent, down to the eigh- 
teenth century, was in a state of barbarism and the in- 
habitants of some parts, but little better than savages. 
But who can read the history of New York, by Wil- 
liam Smith (the first volume was completed in 1736), 
without being impressed by the dignity of its tone and. 
the high civilization it depicts. Yet William Smith 
was a native of New York and, with the exception of 
his attendances at Yale College, had hardly been with- 
out the province. The mere population of a State ata 
given date is a poor index of its degree of civilization. 
Yet in respect of population alone colonial New York 
was no cipher on the map of the world. At the date of 
the English conquest (1664) New Netherland had a pop- 
ulation of over ten thousand. In the year 1756 the popu- 
lation of New York had increased to over a hundred 
thousand, while ten counties and five boroughs re- 
turned members to an assembly whose proceedings 
compare most favorably with the legislature of to-day. 





*De Lohne said that, in an account of the laws of a peo- 
ple, the ideas which have animated their legislation are 
most important. In order to understand these ideas no de- 
tail of their mode of life or of their industries is too trifling. 
Without a comprehension of these attributes of the living, 
an account of the laws of a past century would be a mere 
travesty of the dead, for the sense in which a law is under- 
stood in a country where the extensive system of equity is 
practiced depends largely on the current of popular 
opinion, and popular habit. 
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In 1685 there were not half a dozen towns in England 
with a population of over ten thousand. In 1749, New 
York comprised about 14,000 souls and Albany county 
over 8,000; eight other counties each possessed over 
five thousand inhabitants. The city of New York, in 
1756, consisted of two thousand five hundred buildings, 
was a mile in length and had a militia numbering 2,300 
menu, with a considerable reserve. In the year 1769 
the Province of New York had about 39,000 freeholders 
and burgesses who possessed the elective franchise; a 
proportion vastly greater than Enzland’s before the 
Reform Bill. As it is fighting men who compose the 
material for an army, so should it be voting men who 
constitute a State. A nation of political automata is 
of small account in the progress of civilization. In 1763 
the sumptuous living of the New York merchants was 
censured inthe British Parliament. The mode of life 
in England, among the general, was, in the last century, 
not a whit better than the mode of life in New York, 
while the condition of the English farmer was inferior 
to that of the planter class in America.* The dexterity 
of the prw-revolutionary American lawyers, both in the 
court and in the legislature, the studied decisions of 
the colonial courts; the splendid opinions of the colo- 
nial jurists and publicists, collected by the tory Chal- 
mers—all demonstrate the attainment of the colonial 
bar, and convince one that the law of English original 
came in systematically and accurately. This convic- 
tion is supported by the respectful way in which Sir 
Henry Maine lately spoke of the education of the bar 
of America anterior to the revolution of 1775. 

I have dwelt on these facts in order that the reader 
may not underestimate the condition of the American 
colonies, their citizens or their legislators, and in order 
that, by grouping certain common-place facts, the sub- 
ject of colonial legislation may be the better under- 
stood. The chief reason we knowso little of the 
colonial bar and its professional work is the utter 
absence of colonial reports; but he who reads the 
elaborate briefs of the colonial lawyers will have no 
cause to regret his study. In many respects, the 
industry, the intelligence and the vigor of thought 
of many a colonial lawyer now stamps the character of 
American legislation, and iu other respects dves their 
work survive. 

One may as well attempt to comprehend the scheme 
of English history, having ignored the history of 
feudalism or all its history before the revolution of 
1688, as to understand the Federal Constitution 
without an accurate knowledge of the particular 
evils which the American revolution remedied. The 
effect of the revolution upon American law is often- 
times exaggerated. The revolution was a legal protest 
against ministerial and governmental violations of that 
natural law which transcends all constitutions, written 
and unwritten, but its effect on the judicial systems 
of America was fora time almost imperceptible. So 
consummate a master as Ortolan has said that the im- 
pression made by a revolution on the laws of acountry 
is generally slight and gradual. It is astonishing how 
little was the effect of the American revolution, but 
how vast the effect of that little. Concerning the im- 
portance of colonial laws and colonial legislation, I 
would only add, that from the date of the first European 
migration on that wonderful American argonautic, 
they furnish to the lawyer many illustrations of prob- 
lems most curious in progressive societies. 

An investigation of the legal propositions which 
underlie a given case often leads the lawyer to the 





* Shortly after 1763. when the colonies pleaded poverty to 
the British threats to tax them, their plea was ridiculed in 
Parliament, and it was there said by those familiar, that 
the sumptuousness of iiving in New York was often equal 
if not superior to any nobleman s.—Life of Walton, N. Y. 
Mirror, March 17th, 1832. 





colonial sources, only, in all probability, to find them, 
at first, perplexing and contradictory. Which part 
of the English statutes were by judicial extension 
or legislation set in forcein the province of New 
York, is a question, I believe, deemed perplexing by 
the Court of Appeals. Which parts of the legal rules, 
administered by the English common-law courts, 
were set in force in this province, is another question 
involved in some doubt. Any investigation of these 
must lead us to collate the authorities, which has not, 
I think, been done. 

The English judicial system has always been supple- 
mentary to our own, as the Roman law was supple- 
mental to the law of Holland and to other European 
systems, but an examination of our colonial laws 
will demonstrate that the English system was here not 
more than a supplemental system and that it was never 
the entire body of the colunial law. 

The body of the law of the province of New York 
consisted of those positive laws or statutes set in the 
properly legislative mode by political superiors, and 
of the judiciary laws set in the improperly legislative 
mode. There was then no common law of American 
growth. If the customs of England were observed in 
America as the basis of judicial legislation, it was not 
because those customs had the force of law here, but 
because they furnished convenient and familiar illus- 
trations of what the law might properly be. 

In the progress of these papers we may proceed to ex- 
amine the growth and introduction of laws of Fnuglish 
original, having first examined the law of New Nether- 
land, or such portions of it as do more intimately bear 
upon the particular jurisprudence of New York. 

R. L. F. 
—_-- > ——, 
PROXIMATE AND REMOTE CAUSE— WHEN 
A QUESTION FOR THE JURY. 





PENNSYLVANIA SUPREME COURT, MAY 5, 1879. 


LEHIGH VALLEY RAILROAD Co. v. MCKEEN. 
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an action against a railroad company for the burning of 
lumber piled near the track, by sparks from a locomo- 
tive, it appeared that the fire originated in brush on a 
third party’s land, adjoining the railroad track, imme- 
diately after the locomotive had passed, and was com- 
municated from thence to brush on plaintiff's land, and 
from such brush to the lumber. By testimony for plain- 
tiff it appeared that the locomotive on that day 
emitted sparks of unusual size which set the fire and 
that on previous days it had emitted similar sparks, 
which had set fires. Defendant's testimony showed that 
the locomotive had a spark arrester of the best kind, 
which was in perfect condition before and after the fire; 
that trains of another railroad passed near the lumber 
on the day of the fire, and that other fires were burning 
in the neighborhood, from which the fire in the lumber 
might have caught. It was conceded that on that day 
the wind blew strongly from the defendant's track 
toward the lumber and that the weather was dry. Held, 
that the submission of the question whether the de- 
fendant was negligent and whether the sparks from the 
engine were the proximate or remote cause of the burn- 
ing of the lumber, to the jury, as a question of fact, was 
not error. 
CTION by McKeen, the plaintiff below, against the 
Lehigh Valley Railroad Company, the defendant 
below, to recover for the loss of lumber burned by a 
fire claimed to be set by sparks from defendant's loco- 
motive. The facts were these: On the 4th of May, 
1870, a fire originated in certain brush on land belong- 
ing to a third person, and situated between defendant's 
railroad and the place where the lumber was piled. It 
appeared by witnesses on the part of the plaintiff that 
a locomotive which passed about noon of the day men- 
tioned, emitted sparks of unusually large size, which 
fired the brush mentioned; that the fire was promptly 
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discovered and great efforts were made to subdue it, but 
without avail; that the fire was carried by the wind to 
brush on plaintiff's land, from which it was communi- 
cated to the lumber which was burned in about two 
hours after the fire originated. It also appeared by 
plaintiff's evidence that the sparks thrown out by the 
locomotive, on different days shortly before the fire, 
were excessively large and had on two or more occa- 
sions set fire to combustible articles near the track. On 
behalf of the defendant there was testimony that the 
locomotive was furnished with a spark arrester of the 
best kind and that this, on an examination made a few 
days before the fire, and also on one made a few days 
after the fire, was found to be perfect. It was also tes- 
tified that trains of another railroad passed near plain- 
tiffs lumber on the day of the fire, and that there were 
several small fires in the neighborhood before noon, 
from some of which the fire in plaintiff's lumber might 
have caught. It was conceded that on the day men- 
tioned the wind blew strongly from defendant’s track 
toward the lumber, and that the weather was dry. 

The court at trial submitted the question to the jury 
whether, under such circumstances and conditions, 
the throwing of sparks of fire by the engine was not 
the immediate or proximate cause of the injury. He 
also charged that, “If the jury find that some com- 
bustible materials, though on the lands of another, 
were in the first instance set on fire by sparks * * * 
from defendant’s locomotive, and the fire was trans- 
mitted to other combustible materials on lands of the 
plaintiff, and by means of the latter materials to the 
plaintiff's lumber, in such case the jury must deter- 
mine whether such facts constitute a continuous suc- 
cession of events so linked together as to be a natural 
whole, or whether the chain is so broken as to become 
independent; and the final result, to wit, the burning 
of plaintiff's lumber, cannot be said to be the natural 
and probable consequence of the setting on fire in the 
first histance by the sparks or burning coals from the 
defendant’s locomotive. The rule for determining 
what is proximate cause, is that the injury must be the 
natural and probable consequence of the act in the first 
instance and that it might and ought to have been 
foreseen.”’ 

The jury rendered a verdict for the plaintiff, from 
the judgment upou which the defendant took a writ 
of error. 


TRUNKEY, J. However severe animadversions are 
sometimes made upon juries, the courts are bound to 
conserve their rights in the trial of causes. The or- 
ganic law secures to the people trial by jury, as it was 
at common law, and nothing is more offensive in the 
administration of justice than for the judge to usurp 
the disposition of facts. Where there is no evidence 
of a disputed fact, or a mere scintilla, the question 
shall not be submitted; but where there is sufficient 
evidence to warrantits finding, it must be, and its de- 
termination is exclusively for the jury. If a fact, in 
the opinion of the judge, be proved by clear and un- 
contradicted oral testimony, he may advise, not com- 
mand, the jury to find it. They may disbelieve the 
witnesses, though he discredits them, and they may 
understand the testimony differently from him. When 
a fact essential to the maintenance of a cause is not 
established by proof, the judge may order a nonsuit or 
direct a verdict for defendant, and when the requisite 
facts are agreed upon or admitted, he may instruct a 
finding for plaintiff. These trite principles, called to 
mind by the line of argument, seem to have been re- 
membered by the learned judge, and they forbid re- 
versal in absence of error in his rulings upon legal 
questions. If, indeed, it be true that a prejudice ex- 
ists affecting jurors in a class of cases, elsewhere it 
might be profitable to inquire into the causes of and 
the means for its removal. 





The chief complaint in this cause is, “ the question 
of remoteness or proximity was referred as a question 
of fact to the jury.’’ How it could have been other- 
wise without disregarding the authority of Pennsylva- 
nia Railroad Co. v. Hope, 30 P. F. Smith, 373, is diffi- 
cult to comprehend. There the fire was dropped on 
a cross tie of the track, ‘‘and running into a small 
heap of dry grass that had been cut and pulled and 
thrown into a pile in the fall before, was carried thence 
by means of rubbish and dry grass on the company’s 
ground across the roadway to the fence, which was 
fired, and thence across two grass-fields,burning thedry 
grass in its pathway, until it reached the plaintiffs 
fence and woodland, about six hundred feet from the 
railroad, burning the fence and a large part of the 
woods. The weather was dry and windy, and the di- 
rection of the wind was strongly toward the plaintiff's 
fields and woods.’’ Here the sparks were thrown from 
the engine to a point alongside of the defendant’s 
track on land adjoining the plaintiff's, about three 
hundred feet from the lumber, set fire to combustible 
materials, consisting of leaves, briers, brush, stumps, 
and logs, burning the same in its pathway, till it 
reached the plaintiff's lumber. The weather was dry, 
and a high wind was blowiug in the direction of the 
property destroyed. There the sparks fell on the 
track, and were communicated to the adjoining iand 
by the dry grass negligently left by the company on 
its roadway. Here the sparks were thrown into the 
combustibles on the adjoining land. The fire reaching 
the combustibles on the lands was as sure to destroy 
in one case as in the other. It was held that the ques- 
tion of proximity was one of fact peculiarly for the 
jury. ‘How near or remote each fact is to its next 
succeeding fact in the concatenation of circumstances 
from the prime cause to the end of the succession of 
facts, which is inimediately linked to the injury, nec- 
essarily must be determined by the jury. These facts 
or circumstances constitute the case, and depend upon 
the evidence. The jury must determine, therefore, 
whether the facts constitute a continuous succession 
of events so linked together that they become a nat- 
ural whole, or whether the chain of events isso broken 
that they become independent, and the final result 
cannot be said to be the natural and probable conse- 
quence of the primary cause—the negligence of tho 
defendant. The rule concerning involuntary negli- 
gence, as distinguished from wanton or intentional 
injury, is expressed in the maxim causa proxima non 
remota spectatur. * * * Inall, or nearly all, cases, 
the rule for determining what is a proximate cause is, 
that the injury must be the natural and probable con- 
sequence of the negligence, and that this might and 
ought to have been foreseen under the surrounding 
circumstances. These are the circumstances of tho 
particular case, and from the nature of the thing, 
must be referred to the jury.’”’ Per Agnew, C. J. 

The portion of the charge alleged to be erroneous in 
the ninth assignment immediately preceded the read- 
ing of the matter set forth in the fifth assignment. 
Placed in proper order, the instruction to the jury ac- 
cords with the doctrine in Hope’s case, and is nearly 
in the words there used. To have affirmed defendant’s 
eighth point would have annulled that decision. The 
facts were not agreed upon nor admitted, and their 
finding was exclusively for the jury. Had the defend- 
ant added to those stated in the point another fact, 
namely, that the fire was transmitted by a continuous 
burning of the leaves and brush from the point of its 
origin to the lumber, the natural and probable conse- 
quence of defendant’s negligence, the jury might 
properly have been told that upon such facts the cause 
was proximate, and plaintiff could recover. Or in- 
stead, had it been added that there was no‘continuous 
burning, and the destruction of the lumber was nota 
natural result of setting fire to the leaves and brush, 
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then upon such facts it could well have been affirmed 
that the maxim applied, and the verdict must be for 
the defendant. A jury of the vicinage would under- 
stand the witnesses, and know quite as well how that 
fire would run in the dry leaves and brush on a windy 
day, as a judge learned in the law. Probably not one 
would hesitate in believing there was no real break in 
the fire from its starting-point to the lumber, or that, 
if it got within eighteen or twenty feet of the lumber, 
the latter would burn. They could also determine 
whether dry weather and high winds in the spring- 
time are extraordinary, and whether, under these con- 
ditions, the continuous succession of events was such 
that the cause was naturally linked to the injury, and 
within the probable foresight of him whose negligence 
ran through from the beginning to the end. 

It is contended that Hoag & Alger v. L. S.& M.S. 
R. R. Co., 4 Norris, 293, in effect overrules the doctrine 
in Railroad v. Hope, and fully sustains and approves 
the ruling in Pennsylvania Railroad Co. v. Kerr, 12 P. 
F. Smith, 353. The opinion of the late chief justice in 
Hope’s case shows the marked distinction between 
that and Kerr’s, and that the latter, upon its own facts, 
was unshaken. If the case of Hoag & Alger seems to 
support the one rather than the other, it is because of 
the greater similarity of facts. 

In Hoag & Alger v. The Railroad, the plaintiffs ad- 
duced the evidence upon which they framed their third 
point, praying instructions that, if the jury believed 
the facts as therein stated, they were entitled to re- 
cover. The defendant conceded the facts; and the 
jury were told that, upon the facts in evidence, or as 
assumed in the plaintiffs’ third point, their verdict 
should be for the defendant. Had the facts not been 
virtually admitted, the instruction would have been 
bald error; and so held this court. Paxson, J., after 
referring to and quoting at some length from Railroad 
v. Hope, without a word of qualification of its force, 
says: ‘‘ But it has never been held that, when the facts 
of a case have been ascertained, the court may not ap- 
ply the law to the facts. This is done daily upon 
special verdicts and reserved points. Thus in The 
Railroad Co. v. Kerr, 12 P. F. 8. 355,—a case bearing a 
striking analogy to this—the court submitted the 
question of negligence to the jury, but reserved the 
question of proximate cause upon the undisputed facts 
of the case. Of course this could not have been done 
if the facts were in dispute. A reserved point must 
be based upon facts admitted in the cause or found by 
the jury. In questions of negligence, it has been re- 
peatedly held that certain facts when established 
amount to negligence perse. * * * We may, there- 
fore, regard the plaintiffs’ third point asa prayer for 
instructions upon the undisputed facts of the case.”’ 
It there appears that the authority of The Railroad v. 
Hope is in nowise shaken by the decision in a case 
where the plaintiffs complained that the facts were not 
submitted which they themselves assume to be true. 
Had the opposite party denied they were a full and 
fair statement, and the case had come up on his com- 
plaint, the situation would have been altogether differ- 
ent. Orhad the assumed facts been in dispute, and 
the point refused therefor, neither party could com- 
plain. 

In that case the ignited oil ran down the bank into 
the river, and was carried down the current, on top of 
the water, till consumed. On its way it set fire to the 
plaintiff's property. The water bearing it was an in- 
tervening agent, as would be the hand bearinga lighted 
torch. This court stated the rule for determining 
what is proximate cause, and said: “It would be un- 
reasonable to hold that the engineer of the train could 
have anticipated the burning of the plaintiff's property 
as a consequence likely to flow from his negligence in 
not looking out and seeing the landslide.’’ ** It is man- 
ifest that the negligence was the remote and not the 





proximate cause of burning the plaintiff's building.” 


Not so was it held where the fire was negligently com- 
municated to dry grass and fences, in which the fire 
spread as it consumed, and was speeded in its progress 
by astrong wind. In the latter, the question of prox- 
imity was one of fact for the jury, who must deter- 
mine whether the injury was the natural and probable 
consequence of the negligence — such a consequence 
as, under the surrounding circumstances of the case, 
might and ought to have been foreseen by the wrong- 
doer as likely to flow from his act. What would be 
more quickly apprehended by one setting fire to dry 
leaves and brush, than that it would run before the 
wind and consume property in its pathway ? 

There is no error in the answer to the defendant’s 
fourth point; besides, in the general charge on this 
matter, the court called attention to the testimony in 
a manner which ought to be entirely satisfactory. An 
examination of the testimony has convinced us that 
the defendant’s tenth and eleventh points were rightly 
refused. The plaintiff's testimony, if believed, stand- 
ing alone, would justify a verdict in his favor, and 
consequently the court was bound to submit the ques- 
tions of fact to the jury, no matter how strong the 
defendant’s counter-proofs. It would be idle to refer 
to the testimony of each witness in detail. The third, 
fourth, sixth, and tenth assignments were not pressed, 
for the declared reason that it is now settled that it is 
not contributory negligence in the owner to leave 
combustible material on his land near a railway track. 
Phila. & Read. Railroad Co. v. Hendrickson, 30 P. F. 
Smith, 182. 

The numerous points were fully answered and the 
instructions so full that there is no complaint of 
omission to charge on any question which was raised 
at the trial. 

Judgment affirmed. 

— 

NEW TRIAL FOR INSUFFICIENT DAMAGES. 

ENGLISH COURT OF APPEAL, JULY 23, 1879. 
PHILLIPS V. SouTH-WeESTERN RaAtLway Co., 41 L. T. 
Rep. (N. 8.) 121. 

A plaintiff? complaining of a personal injury is entitled to 
compensation for the pain undergone, the effects on the 
health according to the degree and probable duration, 
the incidental expenses and the pecuniary loss; and if 
it appear that a jury must have omitted to take into 
account any of these heads of damages, and that the 
verdict is, under the circumstances, unreasonably small, 
it is competent to a court to order a new trial at the in- 
stance of the plaintiff, although there be no misdirec- 
tion by the judge, nor mistake or misconduct on the 
part of the jury. 

) pers was an appeal by the defendant company from 
a decision of the Queen’s Bench Division. 

The facts and arguments are reported in 40 L. T. Rep. 
(N. S.) 813; also 20 Alb. L. J. 209. 

The case was shortly as follows: 

An action was brought by the plaintiff, a physician, 
for injuries sustained when travelling on the defend- 
ant’s railway. It appeared at the trial that he had 
sustained such severe personal injuries as to injure his 
health irreparably, and render his life a burden to 
him, and that he bad been incapacitated from carrying 
ou his profession, and would probably never recover. 
It was proved that the medical and other expenses bad 
amounted to £1,000, and further expenses would proba- 
bly be for a long time necessary; that the plaintiff's 
professional income had been £5,000 a year, and that 
for the sixteen months between the accident and the 
trial he had been incapacitated from earning any thing. 
The jury gave £7,000 damages. A rule nisi for a new 





trial had been obtained on the ground that the dam- 
ages were inadequate, against which the railway com- 
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pany showed cause, contending that where an action 
was for unliquidated damages the court could not in- 
terfere on the ground that the damages were inade- 
quate, unless there had been a misdirection by the 
judges or some misconduct or mistake in the calcula- 
tion of figures by the jury. 

In the court below, Cockburn, C. J., and Lopez, J., 
held that, where on the facts it appeared that the jury 
could not have taken into account some of the ele- 
ments properly involved in the plaintiff's claim, the 
court should grant a new trial on the ground of inade- 
quacy of damages. They were of opinion that on the 
facts as proved this must have been the case, and there- 
fore wade the rule absolute. 





On the appeal, Ballantine, Sergt., and Dugdale, for 
appellants, refcrred to Forsdike and Wife vy. Stone, 18 
L. T. Rep. (N. 8S.) 722; L. R., 3 C. P. 607; Rowley v. 
London & North-Western Railway Co., 29 L. T. Rep. 
(N. S.) 180; L. R., 8 Ex. 221; Fulvey v. Stanford, 31 L. 
T. Rep. (N. 8S.) 677; L. R., 10 Q. B. 54; Kelly v. 
Sherlock, L. R., 1 Q. B. 686; Armytage v. Haley, 4 Q. 
B. 917; Haywurd v. Newton, 2 Str. 940; Rendall v. Hay- 
ward, 5 Bing. N. C. 424; Mayne on Damages, 447. 

The Attorney-General (Sir J. Holker), Pope, Q. C., 
and A. L. Smith, for plaintiff, relied upon Blake v. 
Midland Railway Co., 18 Q. B. 93, 111; Pym v. Great 
Northern Railway Co., 2 B. & S. 768 and 769. 


JAMES, L. J. In this case we are of opinion that we 
cannot on any of the points differ from the judgment 
which the Queen’s Bench Division have arrived at in 
this matter. With regard to the first point, which 
seems to me to be a very important one—that is, as 
regards dissenting from the verdict of a jury upon a 
matter which, generally speaking, is considered to be 
within their province, namely, the amount of dam- 
ages — we agree with what has been said in the Queen’s 
Bench Division; and in saying this we agree also that 
really the judges have no right to differ from or over- 
rule the verdict of the jury because they take a dif- 
ferent view, and merely because they differ. The 
judges may think that if they had been the jury they 
would have given a little more or would have given a 
little less. Still, there is this rule, that the verdicts of 
juries in all these cases are subject, and must, for the 
sake of justice, be subject to the careful supervision of 
acourt of first instance, and if necessary, of a court of 
appeal, in this way; that if in the judgment of the 
court the damages given are unreasonably large, or if 
they are unreasonably small, then the court is bound 
to act upon the conclusion thus arrived at, and must 
send the case again to be tried. The Queen’s Bench 
Division came to the conclusion in this case that the 
amount of the damages was unreasonably small; and, 
for the reasons given by the Lord Chief Justice, point- 
ing out certain facts which the jury could not have 
taken into consideration, I am of opinion, and I be- 
lieve my colleagues are also of opinion, that the dam- 
ages given were unreasonably small, though to what 
extent they fell short of what would be reasonable and 
proper we have no business to say, as that would di- 
rect another jury as to what amount they ought to 
give. So much upon that point. Then, if our decis- 
ion remains unreversed by the House of Lords, where 
we understand this matter is to go, and the case gues 
before another jury, it may be important to see whether 
the direction of Field, J., was right. The Queen’s 
Bench Division came to the conclusion that they 
could see no error or misdirection whatever in the 
summing-up of Field, J.; and it appears to me that 


the argument of the Attorney-General and Mr. Pope 
would not go to say that there was a misdirection, but 
rather that there was an ambiguity in the expressions 
of the learned judge, which would have the effect of 
misdirection, and that sufficient attention was not 
drawn to the distinction between personal injury and 








pecuniary damages. The next point was with regard 
to the income supposed to be enjoyed by the plaintiff 
through his wife; and it was argued that that was not 
withdrawn sufficiently —not absolutely, as it ought to 
have been — from the consideration of the jury. Now, 
on the first point, taking the whole of the summing- 
up together, it seems to me that the learned judge tells 
the jury, almost in the words used by the Attorney- 
General, that, assuming the plaintiff is to live, they 
must not take that fact into consideration in an off- 
hand manner. He says: ‘*Of course, as my hrother 
Ballantine has observed, an accident might have taken 
him off; death might have seized him within a year. 
On the other hand, he might have lived for the next 
twenty years, and many things might have happened 
to prevent his continuing his practice. If it had been 
a question of trade or business, bankruptcy might 
have supervened. There is not the same difficulty in 
a case like this. That does not come into account. I 
am only giving it by way of illustration of what must 
pass through your minds, for the purpose of seeing 
what portion of this sum per annum you ought to con- 
sider would be the amount on which you can fairly 
base your calculation for the sum to be given.” That 
is to say, they were to consider what his income would 
probably be; how long that income would last; and 
they were to take into consideration all the other con- 
tingencies which a practice was liable to. Again, he 
says: “After all, the damages a man is entitled to are 
to be in principle the consequences of the wrongful 
act. The consequences of the wrongful act here are 
undoubtedly that Dr. Phillips has been and is pre- 
vented from earning such a sum of money as you think 
he would be likely to earn on the average of years.” 
Nothing could be put more favorably for the plaintiff 
than that was put by Field, J. With regard to the 
way in which the learned judge dealt with the second 
point, without saying that his expressions are capable 
of being treated as a misdirection by reason of a pos- 
sible ambiguity, we agree in the view taken by the 
Queen’s Bench Division, and therefore the matter will 
stand exactly as it was left by that Division so far as 
we are concerned. 
Brett and Cotton, L. JJ., concurred. 


NEW YORK COURT OF APPEALS ABSTRACT. 

CORPORATION MAY ISSUE PREFERRED STOCK AT OR- 
GANIZATION BUT NOT AFTE: WARD — ACTS DONE BY, 
PRESUMED VALID— RULE AS TO RELIEF AGAINST AC- 
TION ULTRA VIRES—ACQUIESCENCE BY STOCKHOLDER 
IN UNAUTHORIZED AcT.—(1) While there is nothing in 
the Constitution or laws of this State that inhibits a 
corporation from beginning its corporate action by 
classify ing the shares in its capital stock with peculiar 
privileges of one share over another and thus offering 
its stock to the public for subscription thereto, where it 
has by by-law declared the whole value of its property 
and the whole amount of its capital stock, and divi- 
ded such stock into shares equal in amount and di- 
rected the issuing of certificates of stock therefor,which 
certificates have been subscribed for,taken and paid for, 
such by-law becomes in the nature of a part of the char- 
ter, and is acontract between the corporation and every 
taker of ashare. Thereafter there is no power in the 
corporate body or in a majority of the stockholders to 
provide by by-law for a creation of a preferred stock, 
so as to bind a minority of the stockholders not as- 
senting thereto. The court say: “It is contended 
that the power to do so is an incidental and implied 
power, necessary to the use of the other powers of the 
corporation, and is a legitimate means of raising 
money and securing the agreed consideration therefor. 
We have already conceded that it is legitimate to bor- 
row money and to secure the repayment of it, with a 
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compensation for the use of it; but that is when it is 
done in such a way as to put the burden upon every 
share of stuck alike, aud to enable every share of stock 
to be relieved therefrom alike—in such way as to pre- 
serve the equality of right and privilege and value of the 
shares and maintain intact the contract thereto with 
the stockholder. Citations are made to us for the con- 
verse of this; but they do not come up, sometimes in 
their facts, sometimes in their declarations, to the ne- 
cessity of the proposition. Either it is where the cap- 
ital is not limited and it is Lew shares that may be 
issued with a preference, and where there is express 
power to borrow on bond and mortgage (2 Redf. on 
Railways, 237; Harrison v. Mexican R. Co., 12 Eng. 
Rep. 793); or the amount of the capital has not been 
reached and such stock is issued therefrom (Huazel- 
hurst v. Savannah R. Co., 43 Ga. 55; Totten v. Tison, 
54 id 139); or there was legislative authority (Davis v. 
Proprietors, etc., 8 Metc. 321; Rutland, ete., R. R. Co. 
v. Thrall, 35 Vt. 545); or a restriction to authorized 
capital and there was unanimous consent of the stock- 
holders (Prouty v. M. 8. & N. 1. R. Co... ] Hun, 663); 
or there was power to redeem, which was a transaction 
in nature of adebt (Westchester, etc., R. Co. v. Jackson, 
77 Penn. St. 321); or the opinion was obiter (Dates v. 
Androscoggin R. Co., 49 Me. 491); or it was the case of 
a subscription for stock, with a condition for interest 
until the corporation was in operation (Richardson vy. 
Vt. & Mass. R. Co., 44 Vt. 613); or it was an action on 
a subscription more favorable to defendant than to 
other subscribers, and it was beld that defendant could 
not set up the lack of equality (Evansville R. Co. v. 
Evansville, 15 Ind. 395): or a solemn determination of 
this question was not necessary fur the disposal of the 
case (Williston v. M.S. & N. L. RR. Co., 15 Allen, 400); 
or the issue was authorized by the articles of associa- 
tion (In re A. D. St. Nav. & Col.Co., L. R., 20 Eq. 359); 
or there was full knowledge on the part of all con- 
cerned (Lockhart v. Van Alstyne, 31 Mich. 81); or the 
power in the corporate body was conceded, and it was 
denied that it existed in the directors (McLaughlin v. 
D. & M. R. Co., 8 Mich. 100.) (2) The dealings of a 
corporation, which on their face or according to their 
apparent import are within its powers, are not to be 
regarded as illegal and unauthorized without evidence 
to that effect, and acts done by acorporation which pre- 
supposed the existence of other acts to make them le- 
gally operative are presumptive proofs of the latter. 
(3) In applying the doctrine of ultra vires when the pub- 
lic is concerned to restrain a corporation within the 
limit of the power given to it by its charter an assent by 
the stockholders to the use of unauthorized power by 
the corporate body will be of no avail; but when it is 
a question of aright of a stockholder to restrain the 
corporate body within its express or incidental pow- 
ers, the stockholder may in many cases be denied re- 
lief on the ground of his express assent or his intelli- 
gent though tacit consent to the corporate action. 
Accordingly, where acorporation, having no authority 
todo so, issued preferred stock, which was taken by 
some of its stockholders, all stockholders having an 
opportunity to take the same, and such stock passed 
into the channel of trade, and the corporation received 
and used the avails of such stock, held, that a common 
stockholder who had not become a holder of the pre- 
ferred stock could not, after four years, ip a suit 
brought by a preferred stockholder to restrain the 
company from rescinding its action in issuing the pre- 
ferred stock, obtain relief that the transaction be set 
aside, especially when the parties could not be restored 
to their former situation. Judgments and erders of 
General Term affirmed. Kent v. Quicksilver Mining 
Co. et al., and two other cases. Opinion by Folger, J. 
[Decided Sept. 16, 1879.] 

CRIMINAL LAW—PRACTICE AS TO WRITS OF ERROR— 
APPEAL AFTER PARDON.—A, who was indicted for per- 








jury, was tried at the Court of Sessions, convicted and 
sentenced. By writ of error the judgment was taken 
to the General Term of the Supreme Court and was 
there affirmed. There was an order of affirmance 
made and filed in the county where the trial was had, 
but the order was not entered in that county, nor was 
any judgment rendered thereon. The writ on which 
A asked fora review of the proceedings was addressed 
to the Court of Sessions and the return was made by 
that court, no writ went to the Supreme Court nor 
was any return made by it. Held, that this court 
could not review the proceedings because there was no 
judgment of the Supreme Court. Weed v. People, 31 
N. Y. 405. Norcould the order of the General ‘Term be 
reviewed under Laws 1879, ch. 449. That statute applies 
only to cases where, after conviction, sentence has 
been suspended or stayed, and such conviction has been 
affirmed by an order of the Supreme Court. (2) After 
conviction and sentence A was pardoned. Held, that 
this did not take away his right to apply for a review 
of the judgment, the injury and discredit to which 
he is subjected by it still remaining. Writ of error 
dismissed. Eighmy, plaintiff in error, v. People. Opin- 
ion by Danforth, J. 

[Decided Oct. 7, 1879.] 


INSURANCE— MARINE POLICY —‘‘ ACTUAL TOTAL 
Loss.’*— This was an insurance upon a vessel * against 
actual total loss only.’’ After her disaster she re- 
mained a vessel, and as such, reached her port of des- 
tination. In such case it is well settled that there is 
not “an actual total loss,” and that the underwriter is 
not liable. The reasoning and conclusions of Talcott, 
J., at General Term, adopted. Judgment affirmed. 
Burt, appellant, v. Brewers & Maltsters’ Ins. Co. et al. 
Opinion per Curiam. 

[Decided Oct. 4, 1879.] 

TITLE—TO LANDS TAKEN BY STATE REMAINS IN 
OWNER UNTIL RECORD OF APPRAISAL — COUNTER- 
CLAIM.— B., the owner of lands which had been ap- 
propriated by the State for the canal in 1850, died in- 
testate in 1854, leaving a son, who was his only heir, 
andawidow. The appraisal of damages for the land 
was recorded in 1859. The son died intestate in April, 
1862. The amount of damages was paid by the State 
to the defendant in May, 1862. Held, that the title to 
the land taken remained in B. until his death and de- 
scended to his heir at law the son (subject to the dower 
right of the widow), together with the claim against 
the State. At the time of the son's death it was a per- 
sonal asset and went to the personal representative 
of the son, and in an action therefor by the personal 
representative against the defendant for the money 
received from the State he could not set up as a coun- 
ter-claim a note against B. Although the owner of 
land appropriated for the canal has aright to prefer 
his claim for damages as soon as the land is taken by the 
State, the title does not vest in the State until the amount 
of damages becomes fixed by appraisement. When the 
damages are thus ascertained the title passes; the pre- 
sumption being that the State will pay the umount 
upon demand. The statute settles the point when it 
provides that *‘ the fee simple of all premises so appro- 
priated in relation to which such estimate and ap- 
praisements shall have been made and recorded shall 
be vested in the people of tbis State.’”’ 1 R.S. (6th ed.) 
661, §103; Baker v. Johnson, 2 Hill, 342. Judgment 
affirmed. Balleu, adm., v. Ballou, appellant. Opinion 
by Church, C. J. 

[Decided Oct. 7, 1879.] 


TRUST—JOINT TRUSTEE SUING ALONE MAY APPEAL 
—IS AGGRIEVED BY REJECTION OF JUST CLAIMS ON 
FUND—CONSENT OF CO-TRUSTEES UNNECESSARY—MAY 
ACT FOR CESTUI QUE TRUST—NOT PARTY— NOTICE.— 
Plaintiff, as trustee for bondholders, brought action to 
foreclose a mortgage on real estate. His co-trustees 
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refused to join with him and were made defendants. 
An issue was made as to the validity of certain bonds 
in the hands of corporations or persons, and as to 
whether they were entitled to share in the trust fund, 
aud it was adjudged by the referee that the bonds 
were not valid, and the amount of them was disal- 
lowed by him from the sum found due and unpaid and 
secured by the mortgage. On the application of the 
holders of the disallowed bonds, some of whom were 
parties to the action and some not, an order of the 
Supreme Court was made allowing the trustee to ap- 
peal, and an appeal was taken in his name. Held, (1) 
that it could not be objected by defendants to the 
right of the trustee to appeal that he was not aggrieved 
as trustee of a fund held by him to secure indebted- 
ness by a judgment which reduced and limited the 
number of those who were creditors upon such fund. 
It was his duty to protect the fund against unfounded 
claims, but it was also his duty to assist real claimants 
in reaching their share of the fund. (2) The objection 
that plaintiff was but one of three trustees, each of 
equal power, and could not act alone, held, not valid. 
He was the sole plaintiff, and responsible as such for 
the conduct of the suit. Though it is true that a num- 
ber of trustees are but one person, and, as a rule, must 
join in legal proceedings, it is too late for the co-trus- 
tees of the sole plaintiffs in this suit to object that he 
cannot bring and prosecute it. In Franco v. Franco, 3 
Ves. 75; Code Proc., § 448; Simpson v. Greeley, 20 
Wall. 152, distinguished. (3) The objection that de- 
fendant had no right to suffer and the court no right 
to allow the appeal to be brought in the name of the 
trustee by other persons some of whom were parties to 
the suit and some not, held, not tenable. Prima 
facie these persons were cestui que trustent, and it is a 
rule that if a cestué que trust desires to bring a suit 
against another than the trustee, the trustee is bound 
to allow, his name to be used asco-plaintiff. Reade v. 
Sparkes, 1 Moll. 8; Hughes v. Key, 20 Beav. 395. (4) 
The parties defendant to the suit were not entitled to 
notice of application for the order allowing an appeal. 
Order affirmed. Bockes, Trustee, etc., v. Huthorn et al., 
appellants. Opinion by Folger, J. 

[Decided Sept. 17, 1879.] 





UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT. 

AMENDMENT — OF RETURN OF OFFICER SERVING 
PROCESS, ALLOWABLE WITHOUT NOTICE.— A deputy 
who served a summons made a return of service in- 
sufficient to give the court jurisdiction. After the ac- 
tion had been commenced he applied to the court 
without notice to any party for leave to amend his re- 
turn so as to state sufficient to give the court jurisdic- 
tion. Held, that the court could allow him to amend. 
The cases of O’Counerv. Wilson, 57 Ll. 226; Thatcher 
v. Miller, 13 Mass. 271; and Hovey v. Crane, 12 Pick. 
167, distinguished. In the first-nmamed case there are 
some wholesome limitations upon the power of amend- 
ing returns. The court set aside the return as being 
made by the principal, and not the deputy, who made 
the service, and because he was disqualified to do so by 
interest; and also for the reason that, after the lapse of 
twelve years, leave should not be granted to amend a 
return. The court also laid down the rule that a court 
should not grant leave to amend a return, without no- 
tice to the party thereby affected, after the term at 
which the cause is determined. But this was confess- 
edly a new rule, and so far modified the prior cases in 
that court of Turney v. Organ, 16 Ill. 43; Dunn v. 
Rodgers, 43 id. 260; Moore v. Purple, 3 Gilm. 149, and 
Morris v. The Trustees, etc., 15 Ill. 266. In the sec- 
ond case the reason for refusing leave to amend is thus 
stated: ‘*More than six years have elapsed since the 





returu was made; and the deputy sheriff now offers to 
insert an essential fact, the omission of which may 
render him liable to an action for damages. It would 
be unsafe to expose officers to so much temptation. At 
the same term at which a process is returnable, to 
correct a mistake or omission, may be highly proper; 
but for an officer to undertake, six years after a defect- 
ive return, to know with certainty the performance 
of a particular duty, when he is daily and hourly per- 
forming similar duties upon different persons, is more 
than can be expected of men, however strong their 
memory.’’ In the third case, the object of the amend- 
ment was to make it appearthat an attachment was 
served prior to a conveyance of property attached. 
See, however, as sustaining the authority of the courts 
to allow amendments to returns and the effect of such 
amendments, Haven v. Snow, 14 Pick. 28; Johnson v. 
Day, 17 id. 108; Kitchen v. Reinsky, 42 Mo. 436; Gavitt 
v. Doub, 23 Cal. 81; Barker v. Binninger, 14 N. Y. 
270; Linthicum v. Remington, 5 Cr. C. C. 546; Super- 
visors v. Durant, 9 Wall. 736. Circe. Ct., Oregon, Aug. 
21,1879. Rickards v. Ladd. Opinion by Deady, J. 
EXEMPTION—HOMESTEAD EXEMPT FROM JUDGMENT 
IN FAVOR OF UNITED STATES.—A homestead, acquired 
under the laws of Wisconsin, is exempt from seizure 
and sale upon a judgment and execution in a civil ac- 
tion by the United States against a citizen and resident 
of the State, for instance, in an action against the 
surety upon a bond given for the release of property 
seized under the Internal Revenue Law. The court 
remark thus: ** Under the law of this State the home- 
stead of every one is reserved from execution and sale 
without regard to its value. The question is whether 
that is applicable to the United States. It must be 
borne in mind that real estate was not at common law 
subject to lien and sale on execution. I have no doubt 
that it is entirely competent for Congress to pass such 
laws upon the subject of executions issuing out of the 
courts of the United States as it chooses. It can declare 
whether there shall be an exemption or not, and to 
what extent, but there has been no legislation of Con- 
gress upon the general subject in cases of civil actions 
brought by the Government against citizens or resi- 
dents of the United States; but this question has 
been left almost exclusively to the legislation of the 
States. And the main ground upon which I put the 
case, and hold that the United States cannot levy upon 
and sell the property of the debtor is, there has been 
no legislation of Congress upon the subject, and be- 
cause it is fairly inferable that it was intended to leave 
the question to the legislation of the States, respect- 
ively. I find that the general current of authority 
clearly is that where there is no language in the statute 
of the States used to indicate whether or not the ex- 
emption is to apply to the State, the courts have 
generally construed it to apply as well to the State as 
to individuals.”” Cire. E. D. Wisconsin, April, 1879. 
Salentine vy. Fink. Opinion by Drummond, J. 


JURISDICTION — TRANSFER OF TITLE FOR PURPOSE 
OF GIVING ALLOWABLE.— Plaintiff, a subject of the 
King of Spain, brought action in the United States 
Circuit Court to restrain defendants from doing cer- 
tain acts affecting lands he claimed to own. It ap- 
peared that he held title under a deed having for its 
consideration one dollar; that no consideration was 
ever paid, in fact that the deed was executed to enable 
plaintiff to bring the action in the Federal court, which 
the grantor could not, and that the expenses of the lit- 
igation were borne by the grantor. Held, that the 
court had jurisdiction. The court say: ‘* There is no 
doubt, that the sole object of the deed to the com- 
plainant was to give this court jurisdiction, and that 
his grantor has borne, and still bears the expenses of 
the suit. But neither of these facts renders the deed 
inoperative to transfer the title. The defendants are 
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not in a position to question the right of the grantor 
to give away the property if he chooses su todv. And 
the court will not, at the suggestion of a stranger to 
the title, inquire into the motives which induced the 
grantor to part with his interest. It is sufficient that 
the instrument executed is valid in law, and that the 
grantee is of the class entitled under the laws of Con- 
gress to proceed to the Federal courts for the protec- 
tion of his rights. It is only when the conveyance is 
executed, to give the court jurisdiction, and is accom- 
panied with an agreement to re-transfer the property 
at the request of the grantor upon the termination of 
the litigation, that the preceeding will be treated as a 
fraud upon the court. Such was the case of Barney v. 
Baltimore City, 6 Wall. 282. Here there was no such 
agreement; and it will be optional with the complain- 
ant to re-transfer or to retain the property. He is by 
the deed absolute owner of the interest conveyed, and 
can only be deprived of it at his own will, and upon 
such considerations as he may choose to exact. Being 
such owner, and a subject of a country on terms of 
amity with the United States, his right to seek the 
Federal court is indisputable. See Briggs v. French, 
2Sumn. 255-7. Cire. California, Aug. 14, 1879. Laveaga 
v. Williams. Opinion by Field, J. 





RHODE ISLAND SUPREME COURT AB- 
STRACT. 


MARCH TERM, 1879. 

ACTION—SPLITTING DEMANDS—CIVIL ARREST NOT 
ALLOWABLE IF AUTHORIZED FOR ONLY PART OF DEBT. 
—(1) In an action to recover a balance of an account 
the account is so far considered a single whole that the 
plaintiff cannot make its several items the subjects of 
distinct suits. He may sue fora part of the account, 
but if he does he cannot afterward sue for the rest. 
Guernsey v. Carver, 8 Wend. 492; Bendernagle vy. 
Cocks, 19 id. 207; Borngesser v. Harrison, 12 Wis. 544. 
(2) A statute allowed the issue of a writ of arrest upon 
a debt contracted before July 1, 1870. The plaintiff 
sued out such a writ upon the balance of an account, 
some of whose items bore date subsequent to July 1, 
1870. Held, that the arrest was illegal and void. Bowen 
v. True, 53 N. Y. 640; MeGovern v. Payn, 32 Barb. 83. 
Corey v. Miller. Opinion by Matteson, J. 

NEGLIGENCE—CONTRIBUTORY NEGLIGENCE.—When 
a plaintiff sues for injuries caused by the negligence 
of another, and his own case shows contributory neg- 
ligence, he may be nonsuited, otherwise his case should 
be submitted to a jury. A was fatally injured in an 
excavation in a highway. All that was known of 
the matter was that he had been seen walking along 
the highway in his usual manner. A’s administrators 
sued the town, alleging that the negligence of its au- 
thorities resulted in A’s death. Held, that the case 
should be submitted toa jury, and that the jury should 
consider A’s habits as to temperance and caution, and 
his acquaintance with the locality, in deciding whether 
he had exercised reasonable care. When the plaintiff 
shows negligence on the part of the defendant, and 
there is nothing to imply that the plaintiff brought on 
the injury by his own negligence, then the burden of 
proof is on the defendant to show that the plaintiff 
was guilty of negligence. Wharton on Negligence, §§ 
423, 425-6; Bonnell v. Del., Lack. & West. R. R. Co., 39 
N. J. Law 189; Johnson v. Hudson River R. R. Co., 5 
Duer, 21; 6 id. 633; and see the remarks of Denio, J., 
on the burden of proof in the same case, 20 N. Y. 65, 
70. In New York it is settled that the jury may infer 
that the plaintiff was using ordinary care from the ab- 
sence of contrary indications. Shearm. & R. on Neg., 
§§ 43, 44, approving the language of Denio, J., that the 
negligence of the plaintiff is matter of defense unless 





it can be inferred from the plaintiff's own evidence. 
And the same doctrine is laid down by the Supreme 
Court of the United States. Railroad Company y. 
Gladmon, 15 Wall. 401. Cassidy v. Angell. Opinion 
by Potter, J. 


SUNDAY —THAT PARTY INJURED BY NEGLIGENCE 
WAS VIOLATING STATUTE DOES NOT RELIEVE FROM 
LIABILITY .— A, carefully driving on Sunday along a 
highway in Massachusetts, was met by B, also driving, 
whose recklessness caused a collision, which injured 
A. A sued B, was nonsuited, and excepted. Held, 
that the nonsuit was error; as for any thing apparent 
on the record, A might have been on an errand of ne- 
cessity or charity. Held, further, that even if A was 
obliged affirmatively to show himself free from con- 
tributory fault in order to recover, the nonsuit was 
still error, for the Sunday driving, although in the case 
at bar a necessary conditional precedent of the acci- 
dent, was not the efficient cause of the collision. 
Steele v. Burkhardt, 104 Mass. 59; Spofford v. Harlow, 
8 Allen, 176; McGrath v. Merwin, 112 Mass. 467. The 
cases of Bosworth v. Inhabitants of Swansey, 10 Mete. 
363; Jones v. Inhabitants of Andover, 10 Allen, 18; 
Stanton v. Metropolitan R. R. Co., 14 id. 485; Smith 
v. Boston & Maine Railroad, 120 Mass. 490, disap- 
proved. The view taken in the case, though it is at 
variance with Massachusetts decisions, is supported by 
many well-considered decisions of other courts of the 
highest authority. Phila., Wil. & Balt. R. R. Co. v. 
Phila. & Havre de Grace Towboat Co., 23 How. (U. 8.) 
209; Mohney v. Cook, 26 Penn. St. 342; Davies v. Mann, 
10 M. & W. 546; Norris v. Litchfield, 35 N. H. 271; 
Baker v. City of Portland, 58 Me. 199; Kerwhaker v. 
c..C.& C. R.R. Co., 3 Ohio St. 172, 195; Sutton v. 
Town of Wauwatosa, 29 Wis. 21. In the last-named 
case, the question is discussed by Chief Justice Dixon 
with eminent acumen. The subject is also treated 
with characteristic candor and clearness by Judge 
Cooley in his recent valuable work on Torts. He ex- 
presses the opinion that the weight of authority is now 
in favor of the conclusion which we have adopted. 
See, also, Wharton on Negligence, §$ 330, 381 a, 405, 995. 
Heid, further, that even if A was driving on Sunday 
in violation of law, B could not show the illegality of 
A's actasa defense. A defendant who is sued in tort 
cannot justify the tort, whether willful or negligent, 
by proving that the plaintiff, when injured, was trans- 
gressing the law, so long as the tort and the transgres- 
sion are independent or disconnected, except in time and 
place, in their relation to each other. Welch v. Wesson, 
6 Gray, 505; Alger v. City of Lowell, 3 Allen, 402, 405; 
Dimes v. Petley, 15 Q. B. 276; Hopkins v. Crombie, 4 
N. H. 520; Bigelow v. Reed, 51 Me. 325; Baker v. Port- 
land, 58 id. 199; Hoffman v. Union Ferry Co., 68 N. Y. 
385. Baldwin v. Barney. Opinion by Durfee, C. J. 


sete ilpaaaetibe 
OHIO SUPREME COURT ABSTRACT. 
SEPTEMBER AND OCTOBER, 1879. 





CIVIL DAMAGE LAW—EVIDENCE—DAMAGES.—(1) In 
an action under the act of 1870 (67 O. L. 102), to re- 
cover damages to means of support by reason of in- 
toxications caused by liquors alleged to have been sold 
continuously during a period of three years, to a per- 
son in the habit of getting intoxicated, the defendant 
may offer evidence to show that, during the same pe- 
riod, such person became intoxicated by liquors which 
he had purchased of other persons. (2) Under said act 
of 1870, for injury to means of support in consequence 
of intoxication which caused the death of the intoxi- 
cated person, damages resulting from the death can- 
not be recovered. Davis v. Justice, 31 Ohio St. 359, 
approved. Kirchner v. Myers. Opinion by Okey, J. 


CONTRACT—FOR SALE OF GoODS.—In order that the 
buyer may recover damages for the nvon-delivery of 
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goods, it is incumbent on him to prove that he was 
ready and willing to receive and pay for them as de- 
livered; and he is not relieved of this duty by the fact 
that the making of the contract sued on is denied. 
Simmons v. Green. Opinion by White, J. 


EMINENT DOMAIN—EVIDENCE OF TITLE—MARRIAGE 
—INTEREST.—(1) In an action for an injury to abutting 
property by reason of the construction of a railroad 
ona public street or highway, the plaintiff's title may 
be established by proof of adverse possession. (2) 
Where coverture is relied on to save an action from 
the bar of the statute of limitations, the marriage may 
be shown by proof of cohabitation as husband and 
wife. (3) In awarding damages for an injury resulting 
from a tort, compensation in the nature of interest 
may be included. Lawrence Railroad Co. v. Cobb. 
Opinion by Mcllivaine, J. 


—_—_ + — 


VERMONT SUPREME COURT ABSTRACT.* 


HIGHWAY — LIABILITY OF TOWN FOR NEGLECT TO 
REPAIR.— (1) In a case for injury on a public highway, 
it appeared that the injury was received on a winter 
road, between fifteen and thirty rods in length, that 
ran along by the regular highway and connected with 
it at each end, and had been generally travelled dur- 
ing part of each winter for thirty or forty years when 
the regular highway was impassable from drifts, and 
had been broken out by the highway surveyor at dif- 
ferent times for thirteen years next before the injury 
complained of, and had been repaired by him within a 
week of that time. There was no evidence that it was 
ever opened by the selectmen or by their direction, or 
in any way, except as above. Held, that it was infera- 
ble that the road was so broken out, used and repaired 
by authority of the selectmen, and that the plain- 
tiff might recover as for an injury received on a public 
highway on a declaration alleging the injury to have 
been so received. (2) The injury was claimed to have 
been caused by a cradle-hole and a snow-drift extend- 
ing diagonally across the travelled track of the road. 
Plaintiff testified that he had known of the condition 
of the road and the existence of the cradle-hole for 
three weeks, and knew that the place in question was a 
dangerous place. Held, that plaintiff was not necessarily 
guilty of negligence in driving into the cradle-hole, and 
that in driving into and through it he was bound to 
the exercise of ordinary care only—such care as a man 
of ordinary prudence would exercise under like cir- 
cumstances, (3) Plaintiff was permitted to show the 
condition of the road five days before the day the in- 
jury was received, and defects other than the one al- 
leged to have occasioned the accident, such as new 
drifts, etc., and to show the condition of the main or 
summer road at a point five or six rods beyond its in- 
tersection with the winter road, and different from 
the place where the injury was received. Held, inad- 
missible, and that it was prejudicial to defendant, the 
excepting party, its admission was a reversible error. 
Coates v. Town of Canaan. Opinion by Ross, J. 


STATUTE OF LIMITATIONS—BURDEN OF PROOF.—The 
Vermont statute of limitations requires an action on 
a judgment to be commenced within eight years after 
the cause of action accrues and declares that it shall 
not be brought afterward. In an action on a judg- 
ment of acourt of another State rendered more than 
eight years before the action was brought, defendant 
gave notice of reliance on tho statute of limitations, 
and on the fact that during more than eight years of 
that time he had resided in this State and had owned 
attachable property therein. Held, that the allega- 
tion as to residence and the possession of property was 
surplusage as part of the defense, and needed not to 





* To appear in 51 Vermont Reports. 





be proved; and that the burden was on plaintiff to 
prove whatever he relied on to show that the statute 
had not run. Austin v. Chittenden, 32 Vt. 168; Gould's 
Pleading, 154. Capen v. Woodrow. Opinion by Red- 
field, J. 


SALE OF REAL ESTATE— REPRESENTATIONS AS TO 
QUANTITY — MEASURE OF DAMAGES.—(1)On sale of 
land in several lots, the vendor in good faith repre- 
sented to the vendee that each lot contained a hun- 
dred acres, and probably more, and they were de- 
scribed in the deed as ** supposed to contain one hun- 
dred acres each, more or less.’’ The vendee purchased, 
relying on the representation, but afterward found 
that two of the lots contained much less than repre- 
sented. Held, on petition to foreclose a mortgage 
given for the purchase-money, that the vendee was 
equitably entitled to have the amount said two lots 
were worth less than they would have been at the time 
of purchase had they contained the number of acres 
represented, deducted from the amount of the mort- 
gage note as of its date. The court say: ‘As is well 
said by Pennington, Chancellor, in Couse v. Boyles, 3 
Green’s Ch. 216, ‘the plainand sensible rule, as it ap- 
pears to me, is this: when land is sold as containing so 
many acres, ‘more or less,’ if the quantity on actual 
survey and estimation, either overrunning or falling 
short of the contents named, be small, no compensa- 
tion should be recovered by either party. The words, 
‘more or less,’ must be intended to meet such a re- 
sult. But if the variance is considerable, the party 
sustaining the loss should be allowed for it; and this 
rule should prevail when it arises from mistake only, 
without fraud or deception.’ (2) It is a familiar prin- 
ciple of law that parties, acquiring an interest in the 
subject-matter of a suit pendente lile, are bound and 
concluded by the judgment or decree in such suit; 
otherwise, litigation might be interminable. See Cook 
v. Mancius, 5 Johus. Ch. 89; People’s Bank v. Hamil- 
ton Manufacturing Co., 10 Paige, 481; Mitford’s Ch. Pl. 
73. Darling v. Osborne. Opinion by Dunton, J. 


——__4-—___—_—. 


FINANCIAL LAW. 





NATIONAL BANK — STATE COURT MAY ENJOIN AND 
APPOINT RECEIVER OF.— Where judgment has been 
rendered in a State court against a National bank, and 
upon the execution based thereon a return of mula 
bona has been made by the sheriff of the county where 
the bank is located, and the bank has ceased to dis- 
charge its functions as a fiscal agent of the United 
States, and is disposing of its assets which cannot be 
reached by levy and sale under the common law execu- 
tion among its stockholders, thereby endangering the 
safety of those assets and the judgment debt of the 
creditor, equity will relieve by the grant of an in- 
junction and appointment of a receiver. Untila re- 
ceiver has been appuinted by a Federal court, neither 
law nor comity requires the State court to suspend its 
equitable remedy to reach the assets of the bank and 
enforce its own final process until the Federal court 
shall act; especially where in the Federal court the 
case is made by the stockholders of the bank and the 
judgment creditor is not made a party thereto. Geor- 
gia Sup. Ct., Sept. 23,1879. Merchants and Planters’ 
National Bank v. Trustees of Masonic Hall. Opinion 
by Jackson, J. 


PROMISSORY NOTES— ILLEGAL CONSIDERATION—IN- 
NOCENT PURCHASER — NOTICE.— The statutes of Iowa 
require that notes given for insurance in any company 
doing business in the State shall state upon their face 
that they have been taken for insurance, and shall not 
be collectible unless the company or its agents have 
fully complied with the laws of the State relative to 
insurance. Defendant, in payment for a lightning 
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rod put on his house, made his negotiable note in the 
ordinary form without any statement as to what it 
was given for, the payee of the note at the same time 
in writing warranting the house for ten years against 
damage from lightning. This note was discounted by 
plaintiff at twenty-five per cent discount. Held, that 
even if the contract of warranty should be considered 
in the light of an insurance on the house so as to re- 
quire the note to state on its face that it was given for 
insurance, the fact that the note did not sostate would 
not render it void in the hands of an innocent pur- 
chaser without notice. Held, also, that the amount of 
discount at which the note was purchased by plaintiff 
Was not a circumstance to put him on inquiry. The 
court remark that “it should not be inferred that we 
deem the law to be, that the purchaser of a negotiable 
promissory note for value, before maturity, will not, if 
be purchased under circumstances which would have 
excited the suspicion of a prudent man, be regarded 
as an innocent purchaser. It was, it is true, so held in 
Gill v. Cubitt, 3 Barn. & Cress. 466; but the rule in 
England uow appears to be that even gross negligence 
will not necessarily defeat a recovery, .and will do 
so only where it is such as to evince actual bad faith. 
In this country the decisions have not been entirely 
uniform, but the weight of authority is probably in ac- 
cord with the latter English rule. Gage v. Sharpe, 24 
Iowa, 15; Lake v. Reed, 29 id. 258. See, also, Dan- 
iel on Negotiable Instruments, §§ 774 and 775." Iowa 
Sup. Ct., Sept. 17, 1879. Cook v. Weirman. Opinion 
by Adams, J. 

UsuRY—WHEN NOTE TAINTED BY, VALIDIN HANDS 
OF INNOCENT HOLDER.—The principle is now well 
settled that if a note is not declared void by statute, 
mere illegality in its consideration will not affect the 
rights of a bona fide purchaser for value. Norris v. 
Langley, 19 N. H. 423; State Bank v. Thompson, 42 id. 
369; Converse v. Foster, 32 Vt. 828; Paton vy. Coit, 5 
Mich. 505; Sistermans v. Field, 9 Gray, 331. But where 
the illegal consideration is proved, the burden of proof 
is on the plaintiff to show that he is a bona fide holder 
for value, and without notice. Accordingly, when a 
statute forbidding usury declared that “if a greater 
rate of interest than is hereinbefore allowed shall be 
contracted for, or received, or reserved, the contract 
shall not therefore be void; but if in any action on 
such contract proof be made that illegal interest has 
been directly or indirectly contracted for, or taken, or 
reserved, the plaintiff shall only recover the principal 
without interest, and the defendant shall recover 
costs.” Held, that the defense of usury would not be 
available against a bona fide holder for value without 
notice before maturity. Nebraska Sup. Ct., Sept. 1879. 
Wortendyke v. Meehan. Opinion by Maxwell, C. J. 

Ole 
CRIMINAL LAW. 

EVIDENCE — STATEMENTS BY OTHERS IN PRESENCE 
oF ACCUSED.—A police officer took prisoner, who was 
charged with murder, to where the body of deceased 
was lying, and a woman there present said, ‘‘ This is 
the man who killed him.’ Held, following People v. 
McCrae, 32 Cal. 98, that the statement of the woman 
was admissible. Such statements are admissible not 
as of themselves evidence of the truth of the facts 
stated, but simply to show what it is that calls fora 
reply, and the action of the defendant himself under 
the circumstances, as indicating an acquiescence in, 
or repudiation of, the truth of the statement. People 
v. Estrado, 49 Cal. 172. Held, also, that statements 
made by other persons in the presence of the defend- 
ant, while in jail, were admissible upon the same ground 
and for the same purpose. California Supreme Court, 
Sept. 13, 1879. People v. Ah Yute. Opinion per 
Curiam. 








WITNESS — DISQUALIFICATION OF CONVICT AS.—A 
person who has been convicted of obtaining money 
under false pretenses, and has been sentenced to the 
penitentiary, is not a competent witness; and the fact 
that his sentence has been suspended by an appeal and 
order of supersedeas does not remove or suspend the 
disqualification. Missouri Supreme Court. Ritter vy. 
Democratic Press Co. Opinion by Napton, J. (to ap- 
pear in 68 Mo. Rep.) 


VERDICT — WHEN SET ASIDE ON THE FACTS— COURT 
NOT BOUND BY ERRONEOUS ONE. — Defendant was con- 
victed of an assault with intent to commit rape upon 
agirl who had lived for six years in his family. The 
testimony of the prosecutrix was that the act was 
committed in September, 1878; that she continued to 
live in the defendant’s family until January, 1879; that 
she informed no one of the assault until April, 1879. 
The offense was denied by the accused, and evidence 
was offered to show that the prosecutrix said shortly 
before the trial that defendant never did any thing to 
her but whata father would do. It was shown bya 
large number of witnesses resident in the neighbor- 
hood of defendant, that his character for morality and 
virtue was good. Held, that the verdict of guilty 
should be set aside and the judgment reversed. A 
mere difference of opinion between the court and jury 
is not sufficient to justify the reversal of acase. But 
where it is clearly wrong it will be set aside, and such 
has been the uniform holding of this court from its 
organization. Seymour v. Street, 5 Neb. 85; The A. 
& N. R. Co. v. Washburn, id. 117; Milton v. State, 6 
id. 145, Mathewson v. Burr, id. 312. In no other way 
can the rights of parties be protected. The jury may 
misconstrue the issue, misunderstand the instructions, 
fail to analyze all the facts, or in times of excitement 
be unconsciousiy influenced by popular clamor, and 
unless the court will correct the wrongs, although they 
may involve loss of life, liberty or property, they must 
go unredressed. Nebraska Supreme Court, Sept. 1879. 
Fisk v. State of Nebraska. Opinion by Maxwell, C. J. 


WHEN INSUFFICIENT FOR INFORMALITY. — The 
defendant was indicted for an assault with the intent 
to commit murder. The verdict entered in tho min- 
utes is as follows: ‘* We, the jury, do find the defend- 
ant guilty of the indictment, as charged to him.”’ Held, 
that the verdict was insufficient to warrant a convic- 
tion. The words do not convey any meaning. The 
jury do not find the defendant guilty of any offense. 
The court might surmise that they were of the opinion 
that the defendant was guilty of some offense, but it 
is not the province of the court to ascertain or specify 
the offense of which the defendant is guilty. The ver- 
dict must determine that question. In cases where 
only one offense is included in the charge, and the stat- 
ute has not divided the offense into degrees, it may be 
sufficient for the jury to find the defendant guilty, or 
guilty as charged in the indictment; and if other words 
are added, they may perhaps be rejected as surplusage; 
but when the jury may find him guilty of one of the 
two or more offenses included within the offense 
charged in the indictment, they must, by their verdict, 
specify the offense of which they find him guilty. Cal- 
ifornia Supreme Court, Sept. 13, 1879. People v. Ah 
Gow. Opinion per Curiam. 





SQ 
RECENT ENGLISH DECISIONS. 


CARRIER OF PASSENGERS — NEGLIGENCE— CONTRACT 
—UNDERTAKING TO CARRY—TICKET ISSUED BY AGENT. 
—The defendant company had running powers over 
the line of another company, over which they used 
their own engines and carriages, under the conduct 
and management of theirown servants. The booking- 
office where the plaintiff took his ticket had outside 
it the names of both railways, and the ticket, which 
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was issued by a clerk of the other company, to whom 
the line belonged. had on it the words “via the D. 
Railway "’ (the defendant’s line). The plaintiff, while 
travelling in one of the defendant company’s trains 
with this ticket, was injured when getting out of the 
carriage at R. station, on the stranger company’s line, 
in consequence of the difference in level between the 
carriage and the platform. The carriage was one of 
those ordinarily used by the defendants on their own 
line, and was adapted to the levels of their platforms. 
The jury having found a verdict against the defendant 
company on the ground of negligence, it was held that 
there was evidence to go to the jury in support of the 
defendants’ liability, and of an undertaking on their 
part to provide reasonably safe means of ascent and de- 
scent for the passengers whom they received into their 
carriages. Cases cited: Mirshall v. York &N. Ry. Co., 
21L. J. C. P. 34; Austin v. Great West. Ry. Co., L. R., 
2Q. B. 442. C. P. Div., April 2, 1879. Fuulkes v. Me- 
tropolitan Dist. Ry. Co. Opinious by Grove and Lopes, 
JJ. (41 L. T. Rep. [N. S.] 95). 


MARITIME LAW — GENERAL AVERAGE — EXPENSE OF 
WAREHOUSING CARGO, AND LEAVING PORT OF REFUGE 
— USAGE OF AVERAGE ADJUSTERS—USAGE TO BE BIND- 
ING MUST BE IN ACCORDANCE WITH LAW.—The funda- 
mental principle upon which the doctrine of general 
average rests is, that all loss which arises from extra- 
ordinary sacrifices made, or expenses incurred, for the 
preservation of the ship and cargo, must be borne pro- 
portionably by all who are interested. The expenses, 
therefore, of entering and quitting a port of refuge, 
and of unshipping, warehousing and reshipping cargo, 
which have been incurred in the common interest of 
all concerned, and in the prosecution of the common 
adventure, are the subject of general average contribu- 
tion. The plaintiffs’ ship, the S.8., sailed from S. to 
L. with a general cargo. Encountering a storm, a gen- 
eral average sacrifice was made by cutting away the 
fore-topmast, whereby the 8. 8. was compelled to put 
into C. to repair in order to enable it to prosecute the 
voyage. To do the repairs it became necessary to un- 
ship a portion of the cargo and to warehouse it, and 
upon completion of the repairs to reship it. Expenses 
were also incurred on account of pilotage and other 
charges on the ship leaving the port in order to pro- 
ceed on her voyage. The voyage was completed, and 
the cargo safely discharged at L. The plaintiffs, as 
ship-owners, cliimed contribution by way of general 
average, from the defendants, the owners of the cargo, 
on account of the above expenses. The defendants, 
relying upon the practice of British average adjusters 
for from seventy to eighty years, declined to con- 
tribute to any expenses incurred after the discharge of 
the portion of the cargo, on the ground that the ex- 
pense of warehousing was particular average on the 
cargo, and that of the reshipment, port charges, pilot- 
age, etc., was particular average on the freight. Held 
(dissentiente Manisty, J.) that the plaintiffs were enti- 
tled to recover for the whole of the expenses claimed, 
as they were extraordinary expenses incurred for the 
preservation of the shipand cargo. Held, also, that the 
usage of the average adjusters could not override the law 
of the country, as it had not been made a term in the 
contract between the parties. Cases cited: Worms v. 
Storey, 11 Ex. 427; Benson v. Duncan, 3 ‘d. 644; De Cua- 
dra v.Swan, 16 C. B. (N.S.) 772; Shipton vy. Thornton, 9 
A. & E. 314; Hall v. Janson, 4 E. & B. 500; Cox v. Mayor 
of London, 1 H. & C. 338; Simonds v. White, 2 B. & C. 
805; Stewart v. Pacific M. S. Co., L. R., 8 Q. B. 88; 
Walthew v. Mavrojani, L. R., 5 Ex. 116; Power v. Whit- 
more, 4 M. & S. 141; Hallett v. Wigram, 9 C. B. 580. 
Q. B. Div., March 4, 1879. Atwood v. Sellar & Co. 
Opinion by Cockburn, C. J. (41 L. T. Rep. [N. S.] 83). 


NEGOTIABLE INSTRUMENT — CROSSED CHEQUES — 
NEGOTIABILITY—CONVERSION—‘' NOT NEGOTIABLE.’’— 





The protection given to bankers in the latter part of 
section 12 of the Crossed Cheques Act, 1876 (39 & 40 
Vict., ch. 81), extends to all cheques crossed generally 
or specially to the banker, whether bearing the words 
“not negotiable” or not. Com. Pleas Div., May 21, 
1879. Matthiesson & Buck v. London, etc., Banking Co. 
Opinions by Grove and Lindley, JJ. (41 L. 'T. Rep. (N. 
$.] 35). 


CORRESPONDENCE. 


EXEMPTION FROM EXECUTION. 
To the Editor of the Albany Law Journal: 

Srr—The inquiry of N. F., of Rochester, in your 
last issue, whether any property is now exempt from 
levy and sale on execution issued out of a court not of 
record, deserves attention. The inquiry has often 
been made, and the question has heretofore been pro- 
pounded through your journal. Section 3028, of the 
last nine chapters of the revision, provides that the 
‘same personal property isexempt from levy and sale, 
by virtue of an execution issued by a justice of the 
peace, which is exempt from levy and sale by virtue of 
an execution issued out of the Supreme Court, and in 
the like cases, and under the sume circumstances as 
prescribed in sections 1389, 1390, 1391, 1392, 1393 and 
1594 of thisact,”’ ete. It is therefore evident that the 
revisers intended to make no distinction between exe- 
cutions issued out of courts of record and courts not 
of record, so far as the property liable to levy thereun- 
der is concerned. But section 3028 has not become 
law and perhaps never will. If then there is nothing 
in the accompanying acts which preserves the old stat- 
utes as to exempt property when the execution does not 
issue from acourt of record and nothing which makes 
the above sections of the first thirteen chapters of the 
revision applicable to executions out of such courts, 
there is no Jimitation upon the property which may be 
levied on by virtue of an execution from a justice’s 
court. As there would be no sense in such a distinc- 
tion, and as such was obviously not the intention of 
the revisers, the courts will be quite loath to make it 
if they can spell out of the accompanying acts any 
authority to hold otherwise. Can it be done? 'Those 
who have attempted it have not been able to spell it 
out ina way satisfactory to themselves. It is of great 
importance to the business men of the State, and es- 
pecially to poor debtors, that this question be settled. 
Will not Mr. Throop enlighten us? L.C. L. 

BRASHER FALLS, N. Y. 

To the Editor of the Albany Law Journal: 

Srr—In your last issue at page 300, ‘ N. F.” states 
that by the Repealing Act (Laws of 1877, chap. 417), 
the provisions of the Revised Statutes on the subject 
of exemptions from execution are in terms repealed, 
etc., and asks: ‘‘Is any property therefore exempt 
from levy and sale under any execution except one is- 
sued out of a Court of Record?” 

The first section of chap. 417, Laws of 1877, repeals 
various statutes inconsistent with or superseded by 
the enactments in the new Code, and among others 
the acts regulating exemptions from execution. But 
this repealing section is qualified, and prevented from 
producing the result which your correspondent sup- 
poses by section 3 of the same act which provides: 

‘*Src. 3. The repeal effected by the first section of 
this act is subject to the following qualifications: 

* * * * ES * * 

“6. It does not affect the power or authority of a 
court other than the Supreme Court, a_superior City 
Court, the Marine Court of the City of New York, or 
a County Court, in an action or special proceeding of 
which such a court retains jurisdiction under the laws 
in force after this action takes effect; nor does it affect 
any future proceeding taken according to the existing 
laws, in such an action or special proceeding, except ag 
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otherwise prescribed in the act specified in subdivision 
fourth of this section.” 

Theact specified in subdivision fourth is the Tempo- 
rary Act. 

We understand that the repeal, as qualified by the 
above subdivision 6, leaves the Revised Statutes upon 
the subject of exemptions from execution in full force 
in courts not of record. Yours, 

TONAWANDA, Oct. 13, 1879. 


To the Editor of the Albany Law Journal: 

Srtr—I think the following a correct answer to the 
communication of ‘* N. F.,”’ on the subject of exemp- 
tions from execution in your issue of 11th inst. : 

The section of the Revised Statutes, relating to ex- 
emption from executions issued out of justices’ courts, 
2 R. 8. 254, § 169, is left severely alone by Laws 1877, 
ch. 417. 

Those provisions, as to exemption from execution, 
not originally contained in the R. 8., which are 
revised in the new Code, and generally repealed 
in 1877, seem to be preserved, in respect of their 
application to inferior courts, by Laws 1877, ch. 417, 
§ 3, part of subd. 6, which reads: ‘‘ Nor does it (the 
repeal) affect any future proceeding taken, according 
to the existing laws, in such an action or special pro- 
ceeding (i. e., in an action or special proceeding other 
than in one of the principal courts of record.’’) 


Yours, 
New York, Oct. 14, 1879. D. 





E. R. 


THE ANNUITY TABLE. 


To the Editor of the Albany Law Journal: 

S1r—The recent decision of the Court of Appeals in 
the matter of the Security Life Insurance and Annu- 
ity Company, directs that the life annuities of the 
company shall be valued by the Northampton Table of 
Mortality, and six per cent interest, as provided by the 
76th Rule of the Supreme Court. 

In making some valuations upon that basis for the 
Continental Life Insurance Company, I discovered 
some serious errors in the annuity table as published 
in the Rules of Court, and the Lawyer's Diary. 

The annuities given for ages from 73 to 80, both in- 
clusive, are wrong. They are in fact seven per cent an- 
nuities. 

The true six per cent annuities are as follows: 


Age 73, 35,004 instead of $4,781 


74, 4,769 si 4,565 
“ 75, 4,542 ts “4,354 
“« 76, 4,326 a “4,154 
“ 77, 4,109 = “8,952 
“ 78, 3,884 ” “3,742 
“« 79, 3,641 - “3,514 
“ 80, 8,394 se ““ 8,281 


In confirmation of my figures I refer to the standard 
works: 

I Jones on Annuities, etc., page 245. 

Life Tables of Mutual Life Ins. Co., page 13. 

I found these errors as far back as the Rules of 1858, 
and it may be there was some ancient reason for using 
seven per cent annuities at those ages. If not, the er- 
ror should be corrected, and I presume the proper tri- 
bunal will be the Convention of Judges, directed to be 
held in section 17 of the new Code. 

Respectfully yours, 


Lucius McADAM. 
New York, Oct. 13, 1879. 


Dr. ANDERSON’S PAPER. 


To the Editor of the Albuny Law Journal: 

Srr—I have been much interested in this paper, on 
the question whether Christianity is a part of the 
common law. It recalls to mind a very interesting 
and instructive paper on the same subject, written 





over one hundred and ten years ago, by Thomas Jeffer- 
son, a reference to which may be found at pages 31, 32, 
33, of the Life of Jefferson, by L. B. Rayner, published 
in 1832. Mr. Jefferson aud Dr. Anderson reach about 
the same conclusion. 

Yours, truly, 


Detroit, Oct. 13, 1879. 
—__>____—. 


NOTES. 


HE ALBany LAw JouRNALt is, in our judgment, at 
the head of legal journalism. Nowhere else do 
we find so much to instruct and delight the legal 
reader.— London Law Journal. —— In Atkins v. At- 
kins, Nebraska Supreme Court, Sept. 1879, the court 
laid down the important and novel doctrine that ‘*An 
action for divorce is a proceeding in rem.” This must 
have reference to those numerous cases where the 
wife calls the husband ‘‘a mean old thing.” 


The following, from the Solicitors’ Journal, will 
cheer Mr. Hopkins on the jury question: ‘* At an in- 
quest at Hereford on Saturday on the body of a mar- 
ried woman, the jury deliberated, and after a short 
time asked to be allowed to retire. They were then 
taken in charge by the sergeant-at-mace and locked 
up. After half-an-hour’s deliberation, a juryman came 
out with a verdict, which the coroner would not ac- 
cept. The juryman: ‘Do I understand that we are to 
stop here all night without meat, drink, or fire?’ The 
coroner: * Yes.’ The juryman: ‘ Then, I think we are 
agreed.’ Another half hour passed, and then a jury- 
man said there were eleven for a verdict and one 
against. The coroner said they must carry the other 
man with them. At9.40 P.M. the foreman said the 
dissenting juryman would not give in—not if he 
stopped there a month. The coroner then called the 
jury in and pointed out the features in the evidence 
again. The eleven were now getting angry with the 
dissentient (Mr. Hart), A juryman: ‘What do you 
think of it now, Mr. Hart?’ Mr. Hart: ‘Iam of the 
same opinion as before.’ The coroner: ‘If there is no 
chance of your agreeing I must bind you over to ap- 
pear at the assizes.’ A juryman: ‘ We have decided 
by a majority before in this room.’ Another: ‘It has 
been done by tossing.’ Mutual recriminations then 
took place, and the dissentient told the others, ‘There 
are eleven dogs and one bone.’ At 10.15 P. M. a com- 
promise was effected, the eleven giving in to the one, 
and passing a verdict that deceased came to her death 
by spinal apoplexy, brought on by excitement; but 
the eleven added a rider to the verdict that the cause 
of death was the husband.”’ 





Levi BisHop. 


We have often heard of getting “the wrong pig by 
the ear,”’ but just now in Georgia the danger is shown 
of getting the pig by the wrong ear. In Crenshaw v. 
State, Georgia Supreme Court, September 23, 1879, the 
indictment charged the stealing of ** one blue hog; to 
wit: a sow weighing about 140 pounds, and having 
the marks following, to wit: a swallow fork in the 
right ear and a smooth crop in the left ear.’’ The de- 
scription proved at the trial differed from the forego- 
ing in two respects: first, the sow, though blue, had a 
narrow white list around her; and, secondly, the left 
ear bore the swallow fork, and the right the smooth 
crop. Held, that the narrow white list did not con- 
flict with the general description as to color given in 
the indictment; but that the ear marks proved varied 
materially from those alleged, and for this reason the 
prisoner was improperly convicted. Though it was 
unnecessary to have described the animal by the ear 
marks, yet the descriptive terms of the indictment 
having gone to this extent, the burden was assumed of 
proving the specific marks alleged. So it seems that 
too much particularity is dangerous, as we have sev- 
eral times recently noted in respect to the sexual 
variations of the horse. 
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CURRENT TOPICS. 


\ E sutor ultra crepidam is an excellent motto for 
iN all sorts of people, and especially for public 
persons. Two eminent public persons are just now 
in danger of suffering from a disregard of this 
injunction. One is Mr. Francis Parkman, his- 
torian. Mr. Parkman recently wrote in the North 
American Review on the Woman Question, taking 
the ground that women ought not to vote, make 
laws, hold office, or sit on juries. The consequence 
of this stepping aside from his customary historical 
path, and essaying the domain of state craft or poli- 
tics, is that in the current number of the Review 
there are no less than five answers from that number 
of elderly ladies, namely: Julia Ward Howe, Thomas 
Wentworth Higginson, Lucy Stone, Elizabeth Cady 
Stanton, and Wendell Phillips. At the risk of be- 
ing regarded as infringing our own text, we will 
venture the remark that we think Mr. Parkman will 
find it rather difficult to answer the elderly ladies 
on the suffrage question. Perhaps the best answer 
he could make — not a good answer in reason but 
good in practice —-- would be that the women do not 
want to vote, as is demonstrated by statistics in 
Massachusetts, where they have the privilege of 
voting for school officers. But while we are willing 
to admit that there seems some natural reason in the 
argument that women should have a voice in mak- 
ing the laws which are to govern them, and in 
selecting their governors who are to enforce those 
laws, we do not concede that the same reasoning 
would operate to enable them to hold office, 
or to sit on juries, which are privileges not essen- 
tial to their own protection, but which simply give 
them the power of governing or deciding on the 
legal rights of others. Women perhaps would vote 
and make laws about as intelligently as the mass of 
men, but they certainly have not and never can 
have the worldly experience of business affairs 
which would qualify them for jurors. To Mr. 
Parkman's very absurd argument that none should 
vote but those who can fight, Mr. Higginson an- 
swers that during the civil war ‘‘it was found that 
of 1,000 clergymen, 954 were physically disqualified 
from military duty; of the same number of jour- 
nalists, 740; of physicians, 670; of lawyers, 544.” 
This is a good showing for the physique of our pro- 
fession. (We call ourselves a lawyer, not a jour- 
nalist.) Possibly the further statement that a ma- 
jority of tailors were found fit for duty —the tail- 
or’s bench thus being physically superior to the 
judicial —should abate some of this pride. But we 
recuperate ourselves by the discovery that the bar of 
England are about to entertain General Wood, a 
lawyer of five years’ standing, who with that 
small legal experience has been found instrumental 
in whipping Cetewayo. We are proud of our learned 
brother, the General. We scorn the observation of 
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the London Law Journal that ‘‘ there never was any 
serious danger of Cetewayo sacking the Middle 
Temple treasury,” and we think it quite appropriate 
to show the world that we ‘‘ possess a very junior 
member who can fight.” 





The other public person who apparently disre- 
gards our text is Mr. Justice Field, of the Federal 
Supreme Court. That court have recently affirmed 
the constitutionality of the Thurman act, so called, 
in Union Pacific Railroad Co. v. United States. The 
precise question, as stated by the chief justice, was: 
‘‘ Whether a statute which requires the company in 
the management of its affairs to set aside a portion 
of its income as a sinking fund to meet the subsidy 
bonds and other mortgage debts when they mature, 
deprives the company of its property without due 
process of law, or in any other way improperly in- 
terferes with vested rights?” This is answered 
negatively. The court hold that the railroad 
company is subject to legislative control, so far as 
its business affects the public interests; that by the 
reservation contained in the chartering acts of 1862 
and 1864, Congress retains full power to make such 
alterations and amendments of the charter as come 
within the just scope of legislative power. In so 
doing, it cannot undo what has already been done, 
nor unmake contracts which have already been made; 
but it may provide for what shall be done in the 
future, and may direct what preparation shall be 
made for the due performance of contracts already 
entered into, Justices Bradley, Strong and Field 
dissent. The latter thus delivers himself: 


‘* The Central Pacific Railroad Company is a State 
corporation, and in creating it the State reserved 
the sume control over it which it possesses over 
other railroad and telegraph companies created by 
it. It undertakes to control and manage it in all 
particulars required for the public service, and can 
there be any doubt in the mind of any one who has 
the least respect for the reserved rights of the State, 
that over its own creations the State has supreme 
authority ? I confess that I am utterly at a loss to 
find where authority on the part of the United States 
to interfere with the State in this respect and to 
take such control from it is to be found, except in 
the theories of those who regard the general govern- 
ment as the all-controlling power of the nation, to 
which States, even in local matters, must bend. I 
cannot assent to any such theories. The govern- 
ment created by the Constitution left to the States 
the control of local matters, and it never entered 
into the conception of its framers that under it the 
creations of the States could be taken by it from 
their control, and they left powerless and helpless 
in the matter. The doctrines announced in the 
opinion of the majority of the court go further than 
any heretofore advanced, and any even thought pos- 
sible in the history of the country, to destroy the 
independence of the States and establish their help- 
lessness, even 1n matters of local concern, as against 
the will of Congress. He must be dull, indeed, 
who does not see that, under the legislation and the 
course of decision of late years, our government is 
fast drifting from its ancient moorings — from the 
system established by our fathers into a vast cen- 
tralized and consolidated government.” 
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It seems to us that the legal question hardly called 
for this diatribe on State rights. Heaven forbid 
that the Supreme Court should again become a politi- 
cal arena! We say ‘‘again,” for once it was. In 
the Dred Scott case a majority of the judges con- 
ceived that they could settle the troubles of the 
country by an obditer judicial repeal of the Missouri 
Compromise; an act which did more than any thing 
else to precipitate the rebellion, by inflaming North- 
ern sentiment against the South. We would recom- 
mend to Mr. Justice Field a careful study of the 
private history of the Dred Scott case as narrated in 
Mr. Curtis’ recent memoirs of Mr. Justice Curtis. 
If he thus lugs politics into a case where they do 
not belong, what may we not expect when the court 
come to the so-called political cases now pending 
before them? We do not learn that any of the other 
judges deemed this railroad case to involve the doc- 
trine of State rights in its political sense, and it 
seems to us that the above peroration is not only un- 
wise and unnecessary, but offensive to the other 
members of the bench. Ne sutor ultra crepidam, 


A dreadful calamity has befallen England. Mr. 
Stockdale, the porter of the great seal, is dead. We 
are not informed that he took the seal with him, and 
so there will probably be no recurrence of the em- 
barrassment which was felt in 1784, when the seal 
was stolen, and in 1688, when the fleeing James 
2nd dumped it in the Thames. Mr. Stockdale also 
had charge of the wax for impressions of the seal. 
In his evidence before a recent commission he testi- 
fied that it required about four hundred weight a 
month to do justice to the seal. The porter of the 
great seal attends upon the lord chancellor, trans- 
mits to him his official correspondence, and receives 
and posts his replies. As the seal is safe, and there 
is probably no ‘‘corner” in the wax market, and 
there are probably other gentlemen in the kingdom 
capable of carrying the seal, we shall confidently 
hope that England will weather the shock of losing 
the drum major of the governmental band. 


Our readers will be gratified, we are sure, by the 
prospect of a new series of papers on a recondite 
branch of our State legal history, by Mr. Robert 
Ludlow Fowler, the introduction to which we pub- 
lished last week. Mr. Fowler has appropriated a 
most interesting and valuable territory, if not by 
conquest, by discovery and occupation, and will 
make it attractive and profitable. His former series 
of papers in this Journal elicited the highest praise 
from our most eminent lawyers and historical schol- 
ars. Our profession owe a sort of debt to men like 
Mr. Fowler who have the industry, self-denial, and 
intelligence to unearth and array our true legal his- 
tory. 

The judicial decisions of this country are con- 
stantly growing in respect abroad. Nearly every 
London legal exchange which we take up has refer- 
ences to our State decisions. For example, in the 
current Law Times, two of the current topics (for the 
excellence of which that journal is distinguished) are 





on American cases; namely, the Connecticut case of 
Phenix Mutual Life Insurance Co. v. Dunham, relat- 
ing to rights of a divorced husband and wife in a 
policy on the husband’s life for the benefit of the 
wife; and the Missouri case of the man who in hig 
own house in self-defense killed another with a no- 
tarial seal. Opinions in full are frequently copied, 
as for example, the Massachusetts case of Milliken v. 
Pratt, 125 Mass. 374. The same may be said of our 
legal journalism. Our British exchanges frequently 
do us the honor of copying our leading and other 
articles, and a similar compliment is frequently paid 
to other American journals. 


—- oO 
NOTES OF CASES. 








HE recent case of Scaramanga v. Stamp, 4 C. P. 
D. 316; 8. C., 41 L. T (N. §.) 191, is interest- 

ing intrinsically, and as showing the respect for 
American admiralty lawin England. The principle 
decided is that a deviation from a voyage for the 
purpose of saving life is justifiable, but not a devi- 
ation for the mere purpose of saving property. The 
defendant’s ship was chartered by the plaintiffs to 
carry a cargo of wheat from Cronstadt to the Med- 
iterranean, the usual perils of the sea excepted. 
While on her voyage she sighted and went to the 
assistance of a vessel in distress, called the Arion, 
and the master in consideration of £1,000 agreed to 
tow her into the Texel, which was out of his direct 
course. While so doing, defendant’s vessel was 
stranded, and ultimately was totally lost with her 
cargo. Held, that the deviation not being necessary 
to save the lives of those on board the Arion, was 
unjustifiable, and the plaintiffs were entitled to re- 
cover the value of the cargo from the owners of the 
ship. Lindley, J., in pronouncing judgment, ob- 
served: ‘* The above considerations show that the 
owner of the deviating ship is only exposed to risk 
without remuneration when no salvage is earned, 
but to protect him in these cases at the expense of 
owners of cargo and underwiters, namely, by in- 
creasing their risks without even the hope of remu- 
neration, would be in the highest degree unjust to 
them. Moreover, it would be most dangerous to 
hold that masters of ships may for reward, or the 
hope of reward, deviate with impunity in order to 
save property. Such a doctrine would open wide 
the door for the entrance of fraud — would tempt 
masters to enter into secret agreements for their own 
benefit, and to conceal them if all went well, and 
if not, then to set up as an excuse for their conduct 
a deviation to save the property of others. The 
reasons against an extension of the doctrine of per- 
mitted deviation to save property appear to me far 
to outweigh the reasons in its favor. To permit de- 
viation to save life is an anomaly justified by rea- 
sons which have no application whatever to devia- 
tion to save property, and on principle therefore I 
decline to extend the doctrine as desired by the de- 
fendant. I do this the more readily, as the propriety of 
so extending it has been considered before now, and 
been uniformly negatived by those who have had to 
consider it. I have, in order to decide this case, 
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availed myself of every assistance within my reach. 
Every text writer that I have consulted — including 
Arnold, Phillips, Kent, and Parsons—is in favor 
of the conclusion at which I have arrived; and the 
reasoning of Washington, J., in Bond v. The Brig 
Cora, of Washington, in favor of the same view, 
appears tome unanswerable. Still, as this is the 
first case in this country in which the point I have 
to decide has arisen and requires a distinct decision, 
I have thought it desirable to give the reasons for 
my opinion at greater length than I should other- 
wise have done.” 


In Lazear v. National Union Bank of Baltimore, 
Maryland Court of Appeals, April, 1879, 8 Rep. 
499, it was decided that a national bank is without 
authority to deal in commercial paper; it can only 
discount paper. The court say: ‘‘The only power 
to buy and sell with which national banks are 
clothed, is the authority given by ch. 1, § 5137, sub- 
secs, 1, 2, 3, and 4, Bank Act, to purchase real es- 
tate for the special purposes and under the circum- 
stances therein stated. The act plainly shows that 
it was the intention of Congress to so limit and re- 
strict the national banks as to prevent them from 
exacting and receiving a greater rate of interest than 
is authorized by the laws of the State within which 
such institutions may be respectively located, and 
to prohibit them from becoming buyers and sellers 
of promissory notes.” ‘‘While we do not mean to 
say that a national bank may not invest its surplus 
capital in notes, we are of opinion that it has no 
authority to use such surplus funds as may remain 
on hand from day to day for the purpose of buying 
notes. Bank v. Pierson, Minn. Sup. Ct., 1877; 
Thompson’s Bank Cases, 637; 8. C., 16 A. L. J. 
819; Bank v. Baldwin, 23 Minn. 198. If any other 
construction were given to such a transaction as 
this, the intention of Congress to prohibit national 
banks from buying and selling notes would be en- 
tirely defeated, and those institutions would be at 
perfect liberty to decline making discounts for their 
customers, and afterward to buy up the very paper 
which had been offered for discount and refused, at 
such price as the banks might choose to give.” The 
contrary was held, without much discussion, in 
Smith v. Exchange Bank of Pittsburgh, 26 Ohio St. 
141; 8. C., Thompson’s Nat. Bk. Cases, 836. In 
National Pemberton Bank v. Porter, 125 Mass. 333; 
8. C., 28 Am. Rep. 235, it was held that a national 
bank having purchased a note could maintain an 
action on it, whether authorized by law to acquire 
title to notes by purchase or not. This is put on 
the State rule that the plaintiff in such a suit need 
not show or have any title or interest in the cause of 
action. The court refer to and distinguish the Min- 
nesota cases, as follows: “ By the law of Minnesota, 
no action can be maintained upon a chose 1n action, 
except by the real owner; and as will be seen by 
reference to those decisions respectively, the ques- 
tion which the court passed upon was whether the 
plaintiff acquired a title to the note in suit.” “It 
appears therefore that in those cases the only ques- 
tion raised was the question of title to the notes in 





the plaintiff; and that question, as we have seen, is 
in this Commonwealth wholly immaterial; for we 
have no such statute as the statute of Minnesota, 
requiring a suit to be brought in the name of the 
real owner of a chose in action, and it is the estab- 
lished law that the holder of a negotiable promis- 
sory note may bring suit upon it, whether in law or 
in fact he be or be not the real owner of it.” In 
First Nat. Bank of Rochester v. Harris, 108 Mass. 
514; 8. C., Thompson’s Nat. Bk. Cases, 590, it was 
held that a national bank has authority to buy 
checks of individuals on other banks, whether pay- 
able to bearer or to order. In Attleborough Nat. Bk. 
v. Rogers, 125 Mass. 339, it was held that a national 
bank could not recover back purchase-money paid 
by it for a note, on the ground that thg purchase 
was ultra vires, but the court held that the question 
under discussion could not arise in the case. 


In Myer v. Hart, 40 Mich. 517, it is held that a 
provision for an attorney’s fee in a mortgage or a 
note is void. This follows Bullock v. Taylor, 89 
Mich., not yet reported; 8S. C., 18 A. L. J. 294. 
The decision, we think, is opposed to the weight 
of authority. The authorities, pro and con, are men- 
tioned in Wilson Sewing Machine C6. v. Moreno, U. 
8. Cire., Oregon, Aug., 1879, ante, 317, 318; and in 
Howenstein v. Barnes, U. 8. Cire., Kansas, May, 
1879, ante, 318; the former holding that a stipula- 
tion for attorney’s fee in a bond is valid, the latter 
holding that such a stipulation in a note does not 
render it non-negotiable. See, also, note to Gaar v. 
Louisville Banking Co., 21 Am. Rep. 212; Stoneman 
v. Pyle, 9 id. 637; Woods v. North, 24 id. 201; Bank 
v. Gay, 21 id. 430. 


{n Chicago, ete., R. R. Co. v. Russell, Minois Su- 
preme Court, June, 1879, 28 Am. Rep. 494, it was 
held that where a brakeman in the defendants’ em- 
ploy, descending the ladder of a freight car to 
throw a switch, was struck by a telegraph pole only 
eighteen inches from the car, and knocked between 
the cars, run over, and killed, the defendant was re- 
sponsible; that the dangerous proximity of the pple 
raised a presumption of negligence on the a of 
the defendant, and it was immaterial whethe? the 
pole was erected by the defendant or not; and that 
notice to the defendant of the obstruction was pre- 
sumed from a lapse of time sufficient to have enabled 
it to acquire knowledge of it. The question of 
contributory negligence was not discussed. In Love- 
joy v. Boston and Lowell Railroad Corporation, 125 
Mass. 79; 8S. C., 28 Am. Rep. 206, a locomotive en- 
gineer, in the employ of a railroad company, while 
leaning outside an engine in motion, and looki 
back for a signal from the conductor, was inju 
by his head coming in contact with a signal 
three feet eight inches distant from the track, and 
visible half a mile away; there were many other 
signal posts and other erections along the track at 
the same distance from it; he knew of those facts, 
but had not noticed this particular post; held, that 
he was not entitled to recover against the railroad 
company for the injury, as he knew the danger and 
assumed the risk. See, to same effect, Ladd v. New 
Bedford R. R. Co., 19 Mass. 412; 8. C., 20 Am, 
Rep. 331, and note, p. 333; Gibson v. Hrie Ry. Co., 
63 N. Y. 449; S. C., 20 Am. Rep. 552, 
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FRAUDULENT TRANSFERS OF STOCK. 
N important point of railway. law was decided 
by the Master of the Rolls on the 7th ult., in 
the case of Reynolds v. Cleveland Extension Mineral 
Railway Company, as to the absolute right of a 
shareholder in a railway company incorporated by 
act of Parliament, to transfer his shares to a pauper. 
There is no very modern reported case on this sub- 
ject, and no English case as to the right of the trans- 
feree to a mandamus in a case of the above descrip- 
tion. Reynolds’ case was a motion for a mandamus 
to the company to register a transfer of 1,000 shares 
to him, it being admitted that all calls had been 
paid up, and that he was a man of no means, and 
to whom a consideration had been given to under- 
take the uncalled liability on the shares. The com- 
pany objected to the transfer on the ground that 
Keyuolds was a person of no substance, and one 
who would be quite unable to pay any future calls. 
The requisites of the act had all been duly complied 
with, and the Master of the Rolls was clear that the 
mandamus must issue. He said that the right of 
every shareholder in a railway company to transfer 
his shares was absolute subject only to this, that he 
must have paid any calls previously made. This 
right of transfer was one of the most valuable ad- 
juncts of railway property, and no railway company 
could object to a transfer to a man of straw. The 
company were unable to suggest that there was not 
an out-and-out transfer, or that the deed did not 
show the consideration that had been paid to the 
plaintiff to undertake the liability. 

For our own part we see no distinction between 
this case and that of an original purchase of shares 
by an insolvent. A similar question arose and was 
similarly decided some years ago at the Rensselaer 
Circuit, in this State, where a stockholder in a man- 
ufacturing corporation, suspecting a suit in the fu- 
ture to render him personally liable, gave away his 
stock to his gardener, an irresponsible person. 
There being nothing to show that the transfer was 
not absolute, the late Justice Gould held it valid. 
The United States Supreme Court, in April last, in 
Germania National Bank v. Case, 19 A. L. J. 421, 
422, holding that a fictitious transfer to escape lia- 
bility would not avail, remarked obiter: ‘‘ While it 
is true that shareholders of the stock of a corpora- 
tion generally have a right to transfer their shares 
and thus disconnect themselves from the corpora- 
tion and from any responsibility on account of it, it 
is equally true that there are some limits to his right. 
A transfer for the mere purpose of avoiding his lia- 
bility to the company or its creditors is fraudulent 
and void, and he remains still liable. The English 
cases, it is admitted, give effect to such transfers, if 
they are made (as it is called) ‘ out-and-out,’ that is, 
completely, so as to divest the transferrer of all in- 
terest in the stock. But even in them it is held 
that if the transfer is merely colorable, or, as some- 
times coarsely denominated, a sham — if in fact the 
transferee is a mere tool or nominee of the trans- 
ferrer, so that, as between themselves, there has 











been no real transfer, ‘but in the event of the com- 
pany becoming prosperous the transferrer would be- 
come interested in the profits, the transfer will be 
held for nought and the transferrer will be put upon 
the list of contributories.’ Williams’ case, L. R., 9 Eq. 
225, note, where the transfer was, as in the present 
case, made to aclerk of the transferrer without con- 
sideration; Payne's case, id. 223; Kintrea’s case, L, 
R., 5 Ch. App. 95. See, also, Lindley on Partn, 
(2d ed.) p. 1852; Chinnock’s case, 1 Johns. Eng. 
Ch. 714; Hyam’s case, 1 De G., F. & J. 75; Budd's 
case, 3 id. 297. The American doctrine is even more 
stringent. Mr. Thompson states it thus, and he is 
supported by the adjudicated cases: ‘ A transfer of 
shares in a falling corporation, made by the trans- 
ferrer with the purpose of escaping his liability as a 
shareholder, to a person who, from any cause, is in- 
capable of responding in respect to such liability, is 
void as to the creditors of the company and as to 
other shareholders, although as between the trans- 
ferrer and the transferee it was out-and-out,’ Na- 
than v. Whitlock, 9 Paige, 152; McClaren v. Fran- 
ciscus, 43 Mo. 467; Marcy v. Clark, 17 Mass. 334; 
Johnson v. Laflin, by Dillon, J.; Thompson’s Nat, 
Bk. Cases, 331; 8. C., 17 Alb. L. J. 146.” 

Mr. Thompson however admits, § 211, that the 
English doctrine is as above stated. In addition to 
the four cases above cited, he cites several other 
American cases, which we will examine, namely: 
Paine v. Stewart, 33 Conn. 516; Dauchy v. Brown, 
24 Vt. 197, 210; Roman v. Fry, 5 J. J. Marsh. 634; 
Mandion v. Fireman's Ins. Co., 11 Rob. (La.) 177; 
Provident Savings Inst. v. Jackson Place Skating and 
Bathing Rink, 52 Mo. 557; Afiller v. Great Republic 
Ins. Co., 50 id. 57. 

Nathan v. Whitlock, 9 Pai. 152, decides that ‘a 
solvent stockholder, who has given a stock note to 
a corporation for the purchase-money of his stock, 
cannot, upon the insolvency of the company, or in 
contemplation of that event, even with the consent 
of the directors, transfer his stock to an irresponsi- 
ble person, and be discharged from his liability upon 
substituting the note of such person for his own; 
such an arrangement having the effect of a with- 
drawal of so much of the capital of the corporation, 
and being a violation of the statute to prevent fraud- 
ulent bankruptcies of incorporated companies.” 
This is not an authority for the broad proposition of 
the text, in a case where the stockholder has paid 
for his stock. Even in England the decision would 
have been the same, probably, for the stockholder 
was still liable to calls by the company. 

In MeClaren v. Franciscus, 43 Mo. 467, the court, 
as was said in Miller v. Great Republic Ins. Co., 50 
id. 57, ‘“‘held the stockholder liable because the 
transfer he had made was not complete on the books 
of the company. He had merely transferred his 
certificate of stock, and did not have the transfer 
entered on the books; so he was still held a stock- 
holder as to the execution-creditors of the com- 
pany.” The latter case, also cited by Mr. Thomp- 
son, simply holds that ‘‘where before execution 
against a corporation, the stockholder, honestly and 

















ly 
* 


id 


ic 
‘a 
to 


in 
nt 
si- 


on 


th- 
yn, 
1d- 


: of 
aid 
uld 
der 


art, 
, 50 
the 
oks 
his 
sfer 
ock- 


mp- 
tion 








THE ALBANY LAW JOURNAL. 845 














without any intention to defeat the creditors of the 
company, sells and transfers his stock, the mere fact 
that the purchaser was insolvent at the time is not 
sufficient to hold such stockholder still liable for the 
debts. The question in such cases is, whether the 
transfer was fraudulent and void as to creditors of 
the company. If the stockholders knew of the in- 
solvency at the time of the transfer, it would be 
very strong evidence of fraud.” The latter remark 
is manifestly obiter. 

Provident Savings Institution v. Jackson Place Shat- 
ingand Bathing Rink, 52 Mo. 557, decides that a 
stockholder cannot escape his liability under the 
former double liability clause of the Constitution of 
Missouri, by transferring his stock in the corpora- 
tion to an insolvent, or with a view of exonerating 
himself from his personal responsibility. But this 
was founded on the two Missouri cases above cited, 
and on the assumption that McClaren v. Franciscus 
decided the same doctrine, which we have seen was 
not the fact. The court entered into no discussion 
of the principle nor examination of authorities. 

In Johnson v. Laflin, supra, the precise question 
did not arise. Laflin had paid for his stock in a 
National Bank, and employed a broker to sell it. 
The broker, without Laflin’s knowledge, sold it to 
the president of the bank, individually. The pres- 
ident transferred it to the bank, causing the bank 
to pay for it. The bank was then insolvent, but this 
was not known to Laflin or his broker. Held, that 
although the statute prohibited the bank from buy- 
ing its own shares, yet, as Laflin sold in good faith, 
he was not liable in a suit by the receiver of the 
bank for the money received for his shares. The 
court did not undertake to decide what would have 
happened if Laflin’s transfer had been in bad faith, 
or with knowledge that the sale was really to the 
bank, although it is easy to see that the prohibition 
of the statute would have rendered such a transfer 
void. he court do indeed say: ‘‘ And on general 
principles there may also be an implied prohibition 
against the transfer of shares to a pauper or man of 
straw, or insolvent person, for the fraudulent pur- 
pose of escaping liability ;” but adding, ‘‘ but this 
is a matter that need not now be considered.” 

As we interpret Paine v. Stewart, 38 Conn. 516, 
the question under examination was not passed 
upon. The syllabus correctly states the decision as 
follows: ‘‘ Where a general banking law of a State 
imposed upon the stockholders of banks, which 
should be organized under it, individual liability to 
double the amount of their stock, while they con- 
tinued stockholders, and one year thereafter, and P., 
a creditor of the bank, made demand of §., a stock- 
holder, for the payment of his debt, the bank being 
insolvent, and S. requested delay, promising not to 
transfer his stock, but did secretly and fraudulently 
transfer it; held, in a suit brought more than a year 
after such transfer, that it was inoperative against 
P.” The court say only this upon this point: ‘‘ The 
delay in commencing the suit was directly induced 
by the promise by the defendant that he would not 
transfer his stock and deprive the plaintiff of the 





rights which he then had to institute the suit. Un- 
der such circumstances the transfer was wrongful 
and fraudulent, and as against the plaintiff inoper- 
ative.” (That is to say, the defendant was estopped 
by his conduct.) Citing Middleton Bank v. Magill, 
5 Conn. 70, which does not involve the doctrine of 
estoppel, and does not involve the doctrine under 
examination. The question of fraudulent transfer 
did not arise, but the question was whether an ac- 
tion could be maintained against transferees of stock 
acquiring it subsequently to the contracting of the 
debt, and it was held that it could not. The court 
then remark: ‘‘ One objection still remains to be en- 
countered, viz.: that if a member, by transferring 
his interest, exonerates himself from all personal 
liability, then the members may, at any time (in 
case the corporation becomes insolvent), defeat the 
claims of creditors, by transferring their interests 
to bankrupts. Were this true, the argument de- 
rived from it would be indeed formidable. But no 
principle is better settled than that a conveyance 
made with intent to defeat a creditor is void. If 
then the members dispose of their interests with 
such intentions, the creditors may treat them as 
members; and of course they will remain liable to 
the same extent that they would have been had they 
made no such conveyance. Vide Marcy v. Clark, 
17 Mass. 830.” This is obiter; and besides, it 
probably refers to a transfer after the liability is 
fixed. 

Marcy v. Clark, 17 Mass. 330, contains language 
strongly supporting the view taken by Mr. Thomp- 
son, but we think it will be discovered to have been 
unnecessary to the decision. The case showed a 
transfer without adequate consideration and for the 
purpose of escaping liability. The court remarked: 
‘*Since this statute was enacted, all who deal with 
such companies look, for their security, to the indi- 
vidual members, rather than to the joint-stock; and 
to suffer those members to avoid their responsibility, 
by parting with their stock, would be to deprive the 
creditor of a vested right, and of the means of sat- 
isfying his debt. For such a measure would not be 
resorted to, but in case of the actual or expected in- 
solvency of the company. We cannot doubt, then, 
that a transfer of an interest in the stock of such 
corporations, not bona fide, but for the purpose of 
defeating the creditors of the company, is fraudulent 
and void. Otherwise the wholesome provision of 
the statute for the security of creditors would be 
unavailing, at the very time, and in the very circum- 
stances in which it was intended to operate. Un- 
der the statute we have been considering, those who 
are liable must be members when the execution is 
levied. But the Legislature have thought that a 
further security was necessary; for there may be 
bona fide sales, by which the shares may be trans- 
ferred from those who are able, to those who are un- 
able to pay debts existing at the time of the trans- 
fer, and it was reasonably thought that it was to the 
credit of those who were members when the debt 
was incurred that the creditor trusted. It was 
therefore provided by the statute of 1817, ch. 183, 
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that the bodies and estates of those who were mem- | 


bers at the time any debt accrued, as well as of 
those who ‘vere members when the execution issued, 
should be liable. So that even a bona jide transfer 
of shares will not relieve the member from any debt 
which accrued while he was a member of the corpo- 
ration.” The last sentence shows that what was 
said about fraudulent transfers was obiter, for the 
transferrer was liable at all hazards. 

Roman v. Fry, J. J. Marsh. 634, is so inade- 
quately reported that we cannot tell what really was 
decided. The court said ‘‘ this was an attempt” to 
escape individual responsibility as a stockholder, 
and referred, for the settlement of the principles 
governing the case, to Duallam v. Holmes, which 
seems not to be reported. They continue: ‘‘If 
Dallam were permitted to escape by taking stock in 
the names of infant children, the whole object of 
the charter in securing the community against the 
insolvency of the corporation might be defeated.” 
This intimates that it was not a case of transfer, but 
of original taking out of stock in the names of in- 
fants not really the owners. 

What we have said of Middleton Bank v. Magill 
is applicable to Dauchy v. Brown, 24 Vt. 197, 210. 
That case did not involve this question; but the 
court, obiter, after holding that a prior judgment 
against the corporation was necessary, in answering 
the argument that the purpose of the statute might 
be defeated by a fraudulent transfer by the stock- 
holder pending that action, took it for granted that 
such a transfer could not be sustained. They said 
‘*it has been too frequently decided to be considered 
as an open question,” but cite only Marcy v. Clark, 
Middleton Bank v. Magill, and Roman v. Fry; in 
none of which, as we have seen, is any such doctrine 
held. 

It is to be remarked that none of the English 
cases are mentioned in any of the American. 

On the other hand, in Magruder v. Colston, 44 
Md. 349; 8. C., 22 Am. Rep. 47, it was held that 
where national bank stock was pledged to secure a 
debt, with power to the pledgee to sell it on default 
of payment, a sale by him pursuant to the power 
was not voidable as a fraud on the creditors of the 
bank, although he sold because he believed the 
bank insolvent, for a nominal consideration, and in 
order to escape personal liability under the statute 
asa stockholder. This holding was adopted on the 
authority of Holyoke Bank v. Burnham, 11 Cush. 
187, and the basis of it is that the second transfer 
was made in execution of the agreement at the time 
of the original transfer, and therefore was not ob- 
noxious to the charge of a fraud on creditors, 
although its leading object and purpose might have 
been to avoid personal liability as a stockholder. 
The court expressly decline, in the latter case, to 
consider the question of a transfer to avoid liability, 
when not based upon an original contract for a re- 
transfer. We believe it would be difficult to dis- 
tinguish the two last cases from the principal case, 
when the fact of the nominal consideration of the 
second or re-transfer is considered. 





Whatever we may think of the question upon 


principle, it is clear that the doctrine as stated by 


Mr. Thompson can hardly be regarded as authorita- 
tively settled in this country. 





ESTATE OF THE HUSBAND AND WIFE.— 
“PER TOUT ET NON PER MY.” 


THE terms coverture and feme covert have lost much 

of their ancient meaning. Their significance now 
is widely different from what it was in the time of 
Coke, Blackstone and Kent. The marks of a feme 
covert have gradually been stripped off until the married 
woman of to-day has emerged, and she, clothed with 
all her rights and privileges, presents to the legal eye 
as strong a contrast to the feme covert of the common 
law, as is seen by the eye of sense when a woman 
dressed in habiliments of present fashion is con- 
trasted with one attired in the costume of “ ye ancient 
time.” 

Blackstone, speaking of the condition of the feme 
covert in his time, says: “ By marriage, the husband 
and wife are one person in law; that is, the very being 
or legal existence of the woman is suspended during 
the marriage, or at least is incorporated or consoli- 
dated into that of the husband; under whose wing, 
protection and cover, she performs every thing; and is, 
therefore, called in our law-French a feme covert, 
famina viro co-operta; is said to be covert -baron, or 
under the protection and influence of her husband, 
her baron, or lord: and her condition during her mar- 
riage is called her coverture. Upon this principle of 
an union of person in husband and wife, depend al- 
most all the legal rights, duties and disabilities that 
either of them acquire by marriage.” 1 Blackstone, 
442. 

Elsewhere he says: ‘‘And therefore, if an estate in 
fee be given to a man and his wife, they are neither 
properly joint tenants, nor tenants in common, for the 
husband and wife being considered as one person in 
the law, they cannot take the estate by moieties, but 
both are seized of the entirety, per tout et non per my.”’ 
2 Blackstone, 182. 

Such a conveyance has also been held in this State to 
convey an estate by entirety. Den v. Hurdenbergh, 5 
Halst. 42; Den v. Gardner, Spencer, 556; Thomas v. De 
Baum, 1 McCarter, 40; McDermott v. French, 2 id. 78; 
Bolles v. State Trust Co., 12 C. E. Green, 308. 

I shall consider in this paper the effect of those acts 
of our Legislature, commonly known as “the mar- 
ried woman acts,’’ upon this estate by the entirety. 
My proposition is that those acts have extinguished 
that estate. 

Let us consider — 

1. The general marks or evidence of the legal unity 
of husband and wife as laid down by the sages of the 
common law. 

Upon the marriage of a woman her husband became 


entitled to all her goods and chattels and to the rents . 


and profits of her lands. 

He became liable also for debts contracted by her 
before coverture. 

The wife could not purchase and hold real estate 
without her husband’s assent. 

Upon conveyance of her land she was not person- 
ally bound by any covenants made by her in her deed. 

She could not make a will without her husband’s 
consent. 

She was disabled to suspend, alter or release, any 
debt made payable to herself generally or to give, in- 
dorse or assign a promissory note or other security. 

She could not sue or be sued alone. 

Nor could she be a witness for or against her hus- 
band in a civil suit. 

Sir William Blackstone closes his chapter upon hus- 
band and wife by remarking: ‘These are the chief 
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legal effects of marriage during coverture; upon which 
we may observe, that even the disabilities which the 
wife lies under are for the most part intended for her 
protection and benefit. So great a favorite is the female 
sex of the laws of England.” 

2. Rights and privileges held sufficient by Black- 
stone to create a married woman with a separate, dis- 
tinct, legal existence : 

* But the Queen Consort is the wife of the reigning 
King; and she by virtue of her marriage is participant 
of divers prerogatives above other women. 

“ And first, she is a public person, exempt and dis- 
tinct from the King; and Nort like other married 
women, so closely connected as to have lost all sep- 
arate existence so long as the marriage continues. 
For the Queen is of ability to purchase lands, and to 
convey them, to make leases, to grant copyholds, and 
to do other acts of ownership, without the concurrence 
of her lord, which no other married woman can do, a 
privilege as old as the Saxonera. * * * 

“ She may likewise sue and be sued alone without join- 
ing her husband. She may also have a sepurate property 
in goods, as well as in lands, and has a right to dispose 
of them by will. Jn short, she is in all legal proceed- 
ings looked upon as a feme sole, and not as feme covert, 
as a single, not as a married woman.” Vol. 1, p. 218. 

8. All married women to-day in New Jersey are 
Queens consort, and have a legal existence separate 
and distinct from their husbands. 

By the married woman acts of this State, it is pro- 
vided, that the husband shall not be liable for debts 
contracted prior to marriage, nor for debts afterward 
contracted by the wife in her own name. 

The real and personal property, and the rents, issues 
and profits thereof received by purchase, devise, gift, 
grant, descent or bequest, are the sole and separate 
property of a married woman not subject to the dis- 
posal of the husband, nor liable for his debts. 

That a married woman may dispose of her real prop- 
erty by will (subject to any legal estate of her hus- 
band), and may devise her personal property freely. 

She can bind herself by contract as though unmar- 
ried; except as accommodation indorser, guarantor or 
surety, or upon promise to pay the debt of another— 

Is liable to be sued in her own name separately; can 
bring an action in her own name without joining her 
husband. 

Upon sale of her land she may bind herself person- 
ally by covenants in her deed. 

Upon receipt of property may execute or release or 
discharge without concurrence of ber husband. 

She may be a competent witness for or against her 
husband in a civil suit. 

4. Cessante ratione legis, cessat ipsa lex. 

‘For the husband and wife being considered as ONE 
PERSON in the law they CANNOT TAKE the estate by moie- 
ties.” 

Is it not perfectly evident that the marks of that 
unity have been removed and that the married women 
of this State have been invested by our laws with those 
rights and privileges which Blackstone declared are 
evidence of a distinct, separate legal existence? Is 
not the extinguishment of the estate by the entirety 
in accordance with the spirit and policy of the law? 
Has it not been completely accomplished? I think it 
has. I hold upon principle that if an estate in fee be 
giver to a man and his wife, they take as tenants in 
common. 

There are some recent authorities that held that the 
estate by entirety has been done away with. I shall 
merely refer them to See v. Zubriskie,1 Stew. Eq., 
423and note; also note on page 65 of 26 Am. Rep.; 
also the case of Meeker v. Wright, recently decided in 
New York Court of Appeals, cited in ALBANY Law 
JOURNAL of September 13, 1879. 


Morristown, N. J. 8. H. Lirriez. 





CONFLICT OF LAW.—PROMISSORY NOTES 
GOVERNED BY LAW OF PLACE WHERE 
MADE AND PAYABLE. 


NEW YORK COURT OF APPEALS, SEPTEMBER 16, 1879. 


DICKINSON, appellant, v. EDWARDS. 

A promissory note made by defendant as accommodation 
maker in New York and payable in that State, was dis- 
counted for the payee in Massachusetts at a rate lawful 
there but usurious in New York. Held, that the con- 
tract was governed by the law of New York and the 
note was invalid for usury. Jewell v. Wright, 30N. Y. 
259, approved. Bowen v. Bradley, 9 Abb. Pr. (N. 8.) 395, 
disapproved. 

| wed on a promissory note. The facts appear 


in the opinion. 


W. A. Beach and G. Norris, for appellant. 
F. P. Bellamy and W. S. Packer, for respondent. 


Foueer, J. This action is brought against the de- 
fendant as the maker of a promissory note. He did 
write and sign the note and put it in the hands of 
the payees named in it, for their use. This is the form 
of it: 

“New York, November 14, 1874.—$300.— Three 
months after date I promise to pay to the order of 
Messrs. Bailey & Gilbert three hundred dollars, at 
the New York National Exchange Bank. Value re- 
ceived.”’ 

His defense to the action is that the note was made 
by him for the accommodation of the payees named 
in it; that it was by him loaned to them, without any 
consideration received by him from them; and that it 
was transferred by them to the assignor of the plain- 
tiff at a greater rate of discount or interest than that 
lawful in this State. The facts of the case sustain 
these allegations of his defense. It is also fact that he 
signed the note at the city of his residence and place of 
business, in this State; that it is dated there; that it 
is made payable there; that it was put in the hands of 
the payees there. Nor is there any thing to show that 
the maker knew or intended or contemplated that it 
was to be taken out of this State for its first use. 

There is another fact, however, and it is relied upon 
by the plaintiff to overcome the defense of the de- 
fendant. Itis that the note first passed into the hands 
of a holder for a consideration, and thus, as is alleged, 
had inception in the State of Massachusetts; that it 
was in that State that the discount or interest was 
taken, greater than that lawful in this State, and that 
it was lawful in that State to take that rate. 

Upon these facts arise the questions of law: In 
which State was the note made? and if it was made in 
the State of Massachusetts, is it not valid everywhere? 
It may be granted that the note was made in Massa- 
chusetts, and that if the law of the place of execution 
is to govern, that the note is valid and enforceable in 
this State. 

It would seem, at first sight at least, that the latter 
of these questions had been settled in the negative by 
this court. Jewell v. Wright, 30 N. Y. 259, was an ac- 
tion on a promissury note signed by Wright in this 
State, to the order of Dunlap, who wrote his name 
upon the back of it in this State. The note was, by its 
terms, payable at a bank in this State. It was put in 
the hands of Taylor in this State for his accommoda- 
tion, without consideration from him therefor. Tay- 
lor took it into the State of Connecticut, aud got it 
discounted there at a rate not lawful in this State. It 
does not appear that Wright or Dunlap knew or in- 
tended or thought that Taylor would take it out of 
this State to make the first use of it in Connecticut. 
Thus the case is the brother of that before us. In one 
feature of it, it is not like—the rate of discount was 
unlawful in the State in which the note was first used, 
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aa well as in this State. But as will appear further on, 
this difference wus not material, and the questions of 
law were the same as those at which we are now look- 
ing. Judgment went for the plaintiff, the holder of 
the note, in the courts below, but it was reversed in 
this court and the case sent back. This court conceded 
that the law is that a contract is to be governed by the 
laws of the place where it is made, if it is not by its 
terms to be performed elsewhere; but held that if by 
its terms it is to be performed in a State other than 
that in which it is made, the law of the State in which 
it is by its terms to be performed, must govern. Just 
this was determined: that when a note is signed in 
this State by a resident thereof, at his place of busi- 
ness here, bearing date here, a place here fixed in it as 
the place of payment of it, no rate of interest named 
in it, no intention of the maker existing that it will 
be taken elsewhere for discount, it is invalid by the 
law of this State when it was first negotiated in an- 
other State at a rate of discount greater than that al- 
lowed by the usury laws of this State; and these are 
exactly the facts in the case now in hand. 

It is said, however, that the case of Jewell v. Wright 
has been so much questioned by bar and bench as not 
to be a reliable precedent. One criticism upon it is 
that as the note there was obnoxious to the usury laws 
of Connecticut as well as of New York, there was no 
need of the reasoning of the opinion resting the judg- 
ment upon the rule that the law of the place of per- 
formance must govern, and that hence the opinion 
rendered was obiter. Thiscriticism is not well founded. 
The usury law of Connecticut is not as fatal as that of 
this State. By the law of that State the contract is 
not utterly void, but void only as to the whole interest 
reserved ortaken. Fisher v. Bidwell, 27 Conn. 363. So 
that though the opinion in Jewell v. Wright starts with 
saying that the note was negotiated at a rate of inter- 
est illegal both in Connecticut and New York, it is cor- 
rect in further stating the main question in the case 
to be whether the laws of the former or the latter 
State are to control as to the defense of usury. In 
the one case the plaiutiff would lose only a sum equal 
to the amount of interest taken or reserved. In the 
other he would lose the whole amount of the note. 

We must say, then, in the case before us, whether 
we will follow Jewell v. Wright as an authoritative ad- 
judication binding upon us, or whether it is so plainly 
unsound in its declaration of what is the law and in 
its application of it to the facts there shown, as that it 
should be overruled, and the proper rule for a like 
state of facts be now put forth. The rule declared in 
that case is that a personal contract 1s to be governed 
by the laws of the country which is named in it as 
the place for the performance of it. And in stating 
this as the rule it was conceded that the law of the 
place where the contract is made governs the contract 
when it is not by its terms to be performed elsewhere. 
This concession might have been made with a limita- 
tion, for no State is bound or ought to enforce or hold 
valid in its courts of justice, a contract which is inju- 
rious to its public rights, offends its morals, contravenes 
its policy, or violates a public law. 2 Kent, 458; Var- 
num v. Camp, 1 Green (N. J.), 326. 

But passing that, this court, in Jewell v. Wright, an- 
nounced not a new principle or one that is not now 
prevalent. The general rule is and has been that where 
the contract either expressly or tacitly is to be per- 
formed in a given country, then the presumed inten- 
tion of the parties is that it is to be governed by the 
law of the place of performance as to its validity, na- 
ture, obligation and interpretation. Story on Conflict 
of Laws, § 280; citing Andrews v. Pond, 13 Pet. 65, 
and 9 N. Y. 53, citing Holman v. Johnson, Cowp. 341. 

This rule has been specially applied to the rate of in- 
terest to be allowed, and it has been held that where a 
personal contract is expressly or by implication to be 





paid at a given place, and the rate is not fixed by the 
parties, interest is to be taken or reserved according to 
the law of the place where payment is to he made. 
Fanning v. Consequa, 17 Johns. 511; Scofield v. Day, 20 
id. 102; De Wolf v. Johnson, 10 Wheat. 367. It is said 
that such a rule of construction will not be applied 
if it will render the contract illegal, for that con- 
struction will be given to a contract which will render 
it valid, if it can be reasonably dove. Brown v. Brad- 
ley, infra. 

But this remark has no application to the case in 
Jewell v, Wright or to that before us. There and here 
no question comes up of the rate of interest to be al- 
lowed upon a clause in a contract expressly providing 
for it, and for the rate of it. There and here the note 
was silent as to interest, and the rate adopted on the 
negotiation of it was more than the law of the place 
of performance allowed. Hence the only indication 
which the contract gives of the mind of the maker as 
to the rate of interest isin the phrase which specifies 
the place of payment, and the indication from that is 
of arate lawful at that place. 

Nor did Jewell v. Wright go to judgment without re- 
liance upon authority. Jacks v. Nichols, 5 N. Y. 178, 
states, as a ground of the decision in it, that the con- 
tract was to be performed in this State (see page 185); 
so Curtiss v. Leavitt, 15 N. Y. 9, 227, recognizes the rule; 
and Cutler v. Wright, 22 id. 472, is much in point. 
The note there, made and delivered in New York, 
reserved, in terms, interest at the rate of eight per 
cent; but as it was dated and made payable in Flor- 
ida, it was held to be a Florida contract, and not to be 
governed by the laws of this State on a defense of 
usury. 

It is claimed that Jewell v. Wright has been so seri- 
ously questioned as to impair its authority and to 
throw doubt upon the soundness of the rule it gives 
out, and that there are adjudications which stand in 
opposition to it. It is proper to look at the cases which 
are thought to have that effect. 

The most prominent is that of Tilden v. Blair, 21 
Wall. 241. There are facts in that case which are not 
in Jewell v. Wright nor in that before us. The action 
in that case was brought in Illinois, on a draft drawn 
and dated there by a resident there at his place of 
business, and though accepted and made payable in 
New York by the drawees, residents of New York, it 
was returned by the acceptors to the drawers in Illi- 
nois for the purpose and with the intention on their 
part that it should be negotiated there by him, the un- 
derstanding being that the draft was to be discounted 
by a bank in Chicago, and that the drawer should take 
it upat maturity. Now, the controlling fact iv Tilden 
v. Blair, and so stated to be by the United States Su- 
preme Court (see p. 247), is that before the acceptance 
had any operation, before the instrument became a 
bill, the acceptors sent it to Illinois for the purpose of 
having it negotiated in that State; “ negotiated,” says 
the court, ‘‘ it must be presumed, at such a rate of dis- 
count as by the law of that State was allowable.” The 
ruling consideration in that case was the intention of 
the acceptors that the draft should be used in Illinois, 
as a contract of that State in accordance with its laws; 
and that the naming of New York city as the place of 
payment was an incidental circumstance for the con- 
venience of the acceptors, or to help the negotiation, 
and not as an essential part of the contract, or with 
the intent to affix a legal consequence to the instru- 
ment. There is no fact in Jewell v. Wright, nor in the 
case in hand, to show an intent in the maker of the 
note to give authority to deal with it otherwise than 
as the law of this State would allow. Nor was there 
appearance of authority sc todo. He had framed his 
writing so that it declared that the law of this State 
was to be the law of its nature and obligation. He 
made a place in this State the place for the perform- 
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ance of it; and there was naught in the writing, nor 
in his conduct outside of the writing, which would al- 
low a belief or an inference that be did not mean that 
part of it to be an essential part of it, and to draw 
after it a legal consequence. The only authority he 
gave to the payees was to be found in the fact that the 
latter by his act had in possession that writing, negotia- 
ble by its terms when indorsed by the payee, yet looking 
to the law of this State for its construction and va- 
lidity. No one held aright to assume therefrom that 
the maker’s gift of power was greater or other than 
that. 

Another case is Bank of Georgia v. Lewin, 45 Barb. 
340. It does not refer to Jewell v. Wright, much less 
question it. Indeed, the opinions in the two cases are 
from the same judge. The same fact is in it as is in 
Tilden v. Blair, that it was the purpose of all parties 
to the draft, when they made and accepted it, that it 
should be first used in another State than this, wherein 
it was made payable, and that the place of payment 
named in it might be inferred to be incidental and not 
essential. 

Bowen v. Bradley, 9 Abb. Pr. (N. 8.) 395, decided in 
a court inferior to that which gave the adjudication in 
Jewell v. Wright, yet deliberately disregards it and 
pronounces it contrary to law, to sound reason and 
the necessity of commerce. There was room in Bowen 
v. Bradley for the same reason that controlled the de- 
cision in Vilden v. Blair, and the case might well have 
gone upon the ground that both the maker and in- 
dorser of the note knew and meant that it would be 
first used in Dllinois, and in accordance with the laws 
of that State. But the court chose to put it upon the 
ground that the law is different from what it is de- 
clared in Jewell v. Wright. This conclusion is sought 
to be sustained by reason and authority. It is first 
declared that this court failed to distinguish between 
the principles by which the validity of purely personal 
contracts is to be tested and the rules which have been 
adopted for the interpretation of them. The court, in 
Bowen v. Bradley, must then have been of the opinion 
that the rule that a contract must be governed by the 
law of the place where it is to be performed is a rule of 
interpretation, and not one by which to determine the 
validity of the contract; for, as we have shown, it was 
that rule upon which Jewell v. Wright went, and we 
have shown that this rule is operative not only in in- 
terpretation, but in an inquiry as to the validity, na- 
ture and obligation. Story on Confl. of Laws, § 280, su- 
pra; Andrews v. Pond, supra. 

Bowen v. Bradley then proceeds to state what are 
the rules of law as to the validity of a purely personal 
contract. First, that if valid where it is made and 
to be performed, it is valid everywhere; which may be 
conceded. Second, if it be made in a State or country 
where it would be lawful to do all the acts which are 
agreed by it to be done, but provides that one or more 
of such acts shall be done in another State or country 
in violation of its known laws, the courts (at least of 
the latter) will not enforce the contract. It then pro- 
ceeds to state rules of interpretation. First, that such 
contracts are to be construed according to the intention 
of the parties. Second, that if a different intention is 
not apparent the intent will be declared to be accord- 
ing to the law of the place of performance, and that 
thus the law of the place of performance is silently in- 
corporated into the contract, and as an example it is 
said, if a note payable with interest, without naming 
the rate, is made or delivered in one State, by its terms 
payable in another State, the note by force of the rule 
of interpretation is to be paid at the rate of interest 
of the State where payable. The opinion then holds 
that such a construction would not be admitted if it 
would make the note invalid. 

Now a reading of these rules by the side of the facts 
of the case fails to show an error in the decision in 








Jewell v. Wright. Surely the place where the contract 
there and bere was to be performed was the State of 
New York; and surely a note, upon the discount or 
negotiation of which more than seven per centum per 
annum was taken without the agreement of the maker, 
was not a valid contract by the law of this State. 
Surely the act of payment in that, and in this case, was 
to be done in this State; it could not be done without 
paying more for the loan or forbearance of money than 
at the rate just named. 

That payment was then an act in known violation of 
the laws of this State, and why then should the courts 
of this State enforce the doing of that act? 

The contract in Jewell v. Wright and in our case 
makes apparent no intention of the maker for a greater 
rate of interest than that lawful in this State. In 
neither contract is the matter of interest named. Is 
not then the place of performance named in it the 
place whose law must be presumed to have been in the 
intention of the makers as that which should control 
the rate to be taken? There can be no pretense that 
the meaning of the parties was not well expressed in 
the note in Jewell v. Wright and was not to be fully 
understood therefrom in respect to the thing to be 
done and the place where it was to be done. It was to 
pay acertain sum of money at a bank in the city of 
Lockport, in this State. But it must be lawful to do 
that thing there, or the law of this State would not 
permit it nor would its courts enforce it. It was not 
lawful there to repay money for the loan of which a 
greater rate of discount was taken than seven per 
centum perannum. Plainly the plaintiff in that case 
sought from the defendants through the courts of this 
State, that he do an act which he was forbidden to do 
by our law. When the assignor of the plaintiff dis- 
counted the note, he knew that he took an agreement 
to do that act in this State, and he was bound to know 
that it was an act repugnant to the laws thereof (Cam- 
bioso v. Maffett, 2 Wash. 104); and in legal effect it was 
the same as if he did know and of intent violated 
those laws. It is said that there is nv violation of the 
luw of this State in the simple act of paying money in 
solution of a promise to do so, and that as the act of 
taking a discount at a rate unlawful by our law was 
not done in this State, no act against its law was done 
or to be done here. But the act of taking the unlaw- 
ful discount is not complete until the note has been 
paid. It rests in agreement until then. When the 
note has been paid at the place of payment, and the 
amount gone to the credit of the holder, then is the 
act first complete and the law is then also violated, 
and within this State. 

It would be a novel and startling doctrine that the 
usury laws of a State could not be violated by a trans- 
action agreed upon outside its bounds. 

Bowen v. Bradley seeks support in the case of Ken- 
tucky v. Bassford, 6 Hill, 526, and the same case is cited 
on the points of the plaintiff in our case at the Cir- 
cuit. That case goes, however, upon the expressed 
ground that whether the bond sued upon was made in 
Kentucky or New York, the performance of it was 
to be made ,in Kentucky, and that in such case the 
construction and effect of it are the same as if it had 
been made in that State. Nor does Hyde v. Goodnow, 
3 N. Y. 266, or Merch. Bank v. Spalding, 9 id. 58, put 
forth any rule differing from that in Jewell v. Wright. 

Neither the discussion in Bowen v. Bradley nor the 
authorities cited there show error in the rule put forth 
in Jewell v. Wright. Citations are made to show that 
the judge who delivered the opinion in Jewell v. 
Wright joined in decisions claimed to be irreconcilable 
therewith. 45 Barb., supra. If there be any weight in 
that, it is neutralized by his later citation of Jewell v. 
Wright, as of prevalent authority. Hildreth v. Shep- 
ard, 65 Barb. 269. The case of National Bank v. Mor- 
ris, 1 Hun, 680, while it doubts Jewell v. Wright, does 
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not depart from it. The same reason for the decision 
existed as in Tilden v. Blair, supra, while the ground 
upon which it was placed was that found in Rosa v. 
Butterfield, 33 N. Y. 665. 

Another case is Wayne Co. Sav. Bank v. Low, 6 Abb. 
N.C. 76. The opinion in that case does not profess to 
add much to the reasoning of the court in Bowen v. 
Bradley, su There is the same assumption that 
the decision in Jewell v. Wright was hasty and ill-con- 
sidered; an assumption unwarranted in the face of the 
fact that there was a dissenting opinion read in it; 
whence it is apparent that both sides of the question 
were presented, not only upon the argument of the 
case, but upon the consideration and discussion of it 
by the court. The opinion in 6 Abb. N. C., supra, 
concedes that where no rate of interest is fixed by the 
contract the rate is that lawful in the place of per- 
formance, but denies that this is the rule in respect to 
taking usurious interest. We cannot but think that 
the learned court ignored what is the conceded gen- 
eral rule, that the place fixed by the contract for the 
performance of it is an essential part of the agreement 
and gives the law which is to determine its validity. 
A note payable in New York, naming no rate of in- 
terest, is discounted in Massachusetts at a rate usuri- 
ous and anlawful in New York. If the maker pays 
that note in New York, and the holder receives pay- 
ment there, usury is given and taken. an act is done by 
them unlawful in New York, malum prohibitum, and 
for which the penalty of a misdemeanor is incurred. 
It matters not where the contract is made, it is agreed 
that it be carried out in New York; and thus it is, at 
the time of the making, agreed that an act shall be 
done in violation of the law of the place where it is to 
be done, and then the courts of that place are invoked 
to enforce the doing of an act which the law of their 
sovereignty forbids. 

We refrain from any consideration of the facts in 
the case from 6 Abb., for we know not but that it is 
on its way to us for review. There may be matter in 
it to distinguish it from Jewell v. Wright, and from the 
case before us. 

In Prov. Co. Sav. Bank v. Frost, 13 Nat. Bank. Reg. 
356, the maker of the note himself sent itinto the other 
State for discount there in accord with its laws, and it 
is upon that fact that that case went, and the judg- 
ment is based upon Tilden vy. Blair, supra. 

The case of Scudder vy. Union Nat. Bank, 1 Otto, 406, 
does not establish any thing contrary to our views. 
The question there was, what jurisdiction should be 
sought for the law of the validity of a contract, when 
the validity of it was dependent upon the formalities 
alone with which it was formed. It was held that the 
lex loci contractus gave the rule, yet it was conceded 
that the law of the place of performance governed the 
incident of payment, including that of the rate of in- 
terest when it was not specified. Some things are said 
in the opinion which, apart from the facts, seem to go 
further. 

These are all the cases brought to our notice in 
which adverse comment is made or applied upon the 
decision in Jewell v. Wright. The reasoning of them, 
in our judgment, fails to touch, or touching, does not 
shake that of the case criticised. 

But it is claimed that that case is contrary to the 
following authoritative adjudications in this State: 
Hosford vy. Nichols, 1 Paige, 220, holds only that a con- 
tract for sale of lands in this State, made in this State, 
reserving interest at a rate lawful here, sileut as to the 
place of performance, may be performed in fact in an- 
other State; and that a mortgage on the same lands, 
taken there in part payment, reserving the same rate 
of interest, though an unlawful rate there, will be en- 
forced here. 

Chapman v. Robertson, 6 Paige, 627, is a case often 





cited and relied on, but it does not impugn the general 
rule that the validity of a purely personal contract is 
to be tried by the law of the place of its performance. 
The learned chancellor concedes that the case would 
come clearly under that principle, if the contract in 
suit had been only the personal contract of the defend- 
ant; but he holds that as it was a mortgage actually 
executed here, by a resident here, upon lands here, for 
moneys loaned to be used here, although to be repaid 
elsewhere, the law of the State would fix the legality 
of the rate of interest reserved; and that the further 
reasons that the contract was partly made here, actu- 
ally in reference to our laws, with an appeal to our 
courts contemplated by the parties if necessary. 

The opinion in that case has not escaped criti- 
cism. “If viewed as the chancellor interpreted the 
case, it is perhaps irreconcilable with other cases 
and with general principles.’’ Story on Conflict of 
Laws, § 293c. ‘‘It appears to me that the case was 
correctly decided, but * * * upon principles and 
expositions to which [ cannot assent, and which ap- 
pear to me inconsistent with the general reasoning of 
the authorities."’ Id. note 3. See, also, Curtiss v. 
Leavitt, 15 N. Y. 88, 228. 

Pratt v. Adams, 7 Paige, 615, 636, holds, in effect, 
that a contract fora loan of money may stipulate for 
arate of interest lawful where the contract is made, 
though greater than that where it is to be performed, 
if it was not a means of evading the usury law of the 
place of performance. This is not the case before us, nor 
the case in Jewell vy. Wright. The maker of the note 
in these cases expressed no such stipulation in his con- 
tract, nor did he give authority to make it outside of 
the written contract. 

There is nothing in Cook vy. Litchfield, 9 N. Y. 280; 
Hyde v. Goodnow, 3 Comst. 271; Lee v. Selleck, 33 N. 
Y. 615, which militates with the reasoning or the con- 
clusion in Jewell v. Wright. 

Citations are made from the reports of other States 
and from text-books. With the exception of Depau 
v. Humphreys, 8 Mart. (N. 8S.) 1, they make rather for 
than against the principles stated and founded upon in 
Jewell vy. Wright. Thusin Pecks v. Mayo, 14 Vt. 33, it 
is said that it is an elementary principle that all the 
incidents pertaining to the validity and construction 
of contracts will be governed by the lex loci contractus, 
which term may indicate where the contract is virtu- 
ally made according to the intent of the parties — that 
is, the place of its performance — and that the general 
rule is that the latter is the governing law of the con- 
tract. That was a case where the inquiry was, what 
law of interest should determine what damages were 
recoverable. So in Pope v. Nickerson, 3 Story, 465, it 
is said that in general, the nature, the interpretation 
and the obligations of contracts are to be governed 
by the law of the place in which they are to be per- 
formed. 

Depau v. Humphreys, swpra, was cited and approved 
of by the chancellor in Chapman v. Robertson, but is 
condemned by Story. See Conflict of Laws, § 298 et seq. 

We find nothing in the citations made to us, nor else- 
where, that shakes the general rule of law of this State, 
that a purely personal contract is to be governed by 
the law of the place where by its terms it is to be per- 
formed. We find that some cases have set up excep- 
tions from that general rule. It is not needed that 
we assent or dissent. None of the exceptions are 
found in Jewell vy. Wright or in the case before us. We 
are satisfied that the ground is stable on which the ad- 
judication in that case rests. We follow it as an au- 
thoritative precedent and as well decided. 

The judgment herein appealed from should be af- 
firmed. 

All concur, except Rapallo and Danforth, JJ., dis- 
senting. 
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LIABILITY FOR INJURY FROM DANGER- 
OUS ARTICLE. 

ENGLISH HIGH COURT OF JUSTICE, COMMON PLEAS 

DIVISION, MAY 30, 1879. 


Parry v. SmitTH, 41 L. T. Rep. (N. S.) 93. 


Where a person, in dealing with a highly dangerous thing, 
is negligent, and another is injured thereby, the per- 
son so injured has aright of action against the person 
whose negligence has caused the injury, notwithstand- 
ing that there is no privity between them, that what 
has been done does not amount to a public nuisance, 
and that there has been no misrepresentation or con- 
cealment 

A. was in the employ of M. as housekeeper; B. was a gas- 
fitter employed by M. to repair a gas meter in a cellar 
belonging to M., on the premises where A. was em- 
ployed. A., whose duty it was to turn on and light the 
gas in the cellar, went there for that purpose with a 
light. Directly he opened the celJar door an explosion 
took place, and he was knocked down and seriously 
injured. The jury found that B_ was negligent in doing 
his work, and that the accident proceeded entirely 
from B.'s negligence. 

Held, that A had a good cause of action against B. 


HIS was an action tried before Lopes, J., at the 

Michaelmas sittings in London, 1878, and reserved 

by him for further consideration. The facts are fully 
stated in the judgment. 


Finlay and Gore, for plaintiff, referred to Farrant 
v. Burnes, 11 C. B. (N. 8.) 553; Corby v. Hill, id. 
556; 31 L. T. Rep. (O. 8.) 181; Gladwell v. Steggall, 
5 Bing. N.C. 733; Martin v. Great Indian Peninsular 
Railway Company, L. Rep., 3 Ex. 9; 17 L. T. Rep. (N. 
8.) 349; Marshal v.York, Berwick and Newcastle Rail- 
way Company, 11 C. B 655; 18 L. T. Rep. (O. 8.) 94; 
George v. Skivington, L. Rep.,5 Ex. 1; 2 L. T. Rep. 
(N. S.) 495. 


Waddy, Q. C., and Oppenheim, for defendant, cited 
Collis v. Selden, L. Rep., 3 C. P. 495; Winterbotham vy. 
Wright, 10 M. & W. 109; Longmeid v. Holliday, 6 Exch. 
761; 17 L. T. Rep. (O. S.) 243. 


Lopes, J. This action was brought by the plaintiff 
against the defendant to recover damages under the 
following circumstances: The plaintiff was in the em- 
ploy of Moses & Sons as one of their housekeepers; 
the defendant was a gas-fitter employed by Moses & 
Sons to repair a gas meter in a cellar belonging to 
Moses & Sons, on the premises where the plaintiff 
was employed. The defendant found it necessary to 
take away the meter to repair it, and replaced it by a 
temporary connection consisting of flexible tube, one 
end of which was pushed into the inlet pipe, and the 
other end into the pipe communicating with the house. 
The ends of both of the pipes were bound round with 
ragged string and puttied up, and a drawer was put 
under the curve of this tube so as to support it and 
take the weight off the fastening, and after the tempo- 
rary connection had been so placed, the plaintiff, whose 
duty it was to turn on and light the gas in the cellar, 
went there for that purpose with a light. Directly 
the plaintiff opened the cellar door an explosion took 
place, and he was knocked down and seriously injured. 
There was a large body of evidence called on both 
sides, the plaintiff's evidence going to show that the 
mode of the connection was unsafe; the defendant’s 
that it was safe. It was agreed that the damages, if 
the plaintiff recovered, should be 501. I left three 
questions to the jury: 1. Was the defendant negli- 
gent in doing his work? 2. Did the accident proceed 
entirely from the defendant’s negligence? and 3. Was 
the plaintiff also negligent, and was his negligence 





such that but for that negligence the accident would 
pot have happened? I told the jury that, if they an- 
swered both the first questions affirmatively, they 
need not consider the third. The jury answered these 
questions in the affirmative, and found a verdict for the 
plaintiff for 501. Mr. Waddy, at the end of the plain- 
tiff's evidence, had submitted that there was no case 
for the jury. I thought there was, and did not stop 
the case, but said I would reserve judgment and con- 
sider the points of law. I also consented to make 
any amendments which were necessary to raise the 
real questions between the parties. Subsequently the 
points of law were argued before me. Mr. Waddy 
contended, on the part of the defendant, that there 
was uo cause of action unless there was privity be- 
tween the plaintiff and the defendant, or unless what 
was done by the defendant amounted toa public nui- 
sance, or unless there had been on the part of the de- 
fendant fraud, misrepresentation, or concealment. It 
was contended by Mr. Finlay, on the part of the plain- 
tiff, that the action would lie, because the defendant 
knew he was dealing with gas, a thing highly danger- 
ous in itself, unless great care and caution was used in 
its management; that the plaintiff's right of action 
was founded not on contract, but on the duty which 
attaches to the use of or dealing with a thing in its na- 
ture highly dangerous, and likely to cause damage un- 
less managed with great care and caution. I think 
the plaintiffs right of action is founded on a duty 
which I believe attaches in every case where a person 
is using or is dealing with a highly dangerous thing, 
which, unless managed with the greatest care, is cal- 
culated to cause injury to bystanders. To support 
such a rightof action there need be no privity between 
the party injured and him by whose breach of duty 
the injury is caused, nor need there be any misrepre- 
sentation or concealment, por need what is done by 
the defendant amount to a public nuisance. It is a 
malfeasance independent of contract. It is strange 
there is no direct authority on this point. A large 
number of cases were cited, but none of them directly 
in point. The case of Collis v. Selden, L. Rep., 3 C. P. 
495, was relied on by Mr. Waddy in argument. This 
was a demurrer to a declaration, and it was held that 
the declaration was bad, because it did not disclose 
any duty by the defendant toward the plaintiff for the 
breach of which an action would lie. Mr. Justice 
Willes in his judgment seems to have contemplated an 
action like the present, for he says: ** The declaration 
is not founded upon any duty of the occupier of the 
house to protect persons lawfully coming there against 
any hidden danger of which the defendant knew or 
ought to have known; but it is founded on alleged 
carelessness in doing an act, viz., hanging a chandelier. 
The chandelier is to be regarded as movable prop- 
erty; and the declaration should have shown either 
that it was a thing dangerous in itself and likely to do 
damage, or that it was so hung as to be dangerous to 
persons frequenting the house.”” Rapson v. Cubitt, ubi 
sup., cited by Mr. Finlay, isin point. There the de- 
fendant, a builder, was employed by the committee of 
a club to execute certain alterations at the club-house, 
including the preparation and fitting of gas fittings. 
He made a sub-contract with B, a gas-fitter, to execute 
part of the work. In the course of doing it the gas 
exploded, and injured the plaintiff, who was the butler 
of the club. Held, that the defendant was not liable, 
on the ground that B was not his servant, but an inde- 
pendent sub-contractor. It seems, however, to have 
been assumed that an action against B would have 
been maintainable. All the cases are distinguishable 
from this case, and they are not cases where the al- 
leged cause of action is in respect of a breach of duty 
in dealing with a thingin its nature dangerous, and 
likely to cause injury unless great care is used. There 
must be judgment for the plaintiff for 501. and costs. 
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NEW YORK COURT OF APPEALS ABSTRACT. 
ASSIGNMENT FOR CREDITORS— REMOVAL OF AS- 
SIGNEE.—A judgment against an insolvent in favor of 
his wife was obtained and an execution thereon issued 
five days before he made an assignment for the bene- 
fit of his creditors. This judgment and the execution 
absorbed a large proportion of the assignor’s property, 
and there were reasons for believing the judgment 
fraudulent and founded on fictitious claims. The as- 
signee was the adviser, counsel and active agent of the 
wife in enforcing her claims. Held, that an order of 
the court removing the assignee for misconduct or in- 
competency under Laws 1877, chap. 466, as amended 
Laws 1868, chap. 318, was authorized upon either 
ground. The words “misconduct” and “ incompe- 
tency,” as used in the statute, have no technical mean- 
ing. The two were intended to embrace all the reas- 
ons for which an assignee ought to be removed. The 
power of summary removal conferred upon the county 
judge sitting as a court was intended to be as broad as 
the exigencies of the case might require. This power 
could not be less than that possessed by a court of 
equity and upon the facts in this casea court of equity 
could remove a trustee. Order affirmed. Matter of 
Cohn et al. Opinion by Earl, J. 
[Decided Sept. 23, 1879.] 


CRIMINAL LAW — PRACTICE—WHEN WRIT OF ERROR 
NOT ALLOWED TO PEOPLE.—After conviction of de- 
fendant for embezzlement at the Oyer and Terminer, 
a case with exceptions was settled, a motion for a new 
trial thereon denied, and a motion to quash the indict- 
ment made, entertained by the court, and denied. 
Sentence was suspended and there was no judgment in 
the Oyer and Terminer. Thereafter a writ of certiorari 
was issued and allowed, and the proceedings removed 
to the Supreme Court. After hearing both parties the 
General Term made an order that ‘the conviction be 
reversed,” and subsequently at another General Term, 
upon motion of the district attorney, the first order was 
modified by striking out the words therein, ‘* proceed- 
ings remitted to the Erie Oyer and Terminer,” and in- 
serting “‘the defendant discharged.’ Held, that the 
district attorney could not have the proceedings re- 
viewed by this court upon writ of error. At common 
law a writ of error lies only to reviewa final judgment 
(Hartung v. People, 26 N. Y. 154), nor then in behalf of 
the people (People v. Corning, 2 N. Y. 9; People v. 
Merrill, 14 N. Y. 74); and a writ by the people in such 
a case as this is not allowed by any statute. Writ of 
error dismissed. People, plaintiffs in error, v, Bork. 
Opinion by Danforth, J. 

[Decided October 7, 1879.] 


INTEREST —WHEN NOT ALLOWED ON UNLIQUIDATED 
DEMAND — DAMAGES — SALE OF SEED.— (1) The rule of 
damages in abreach of warranty in the sale of seed 
which was not such seed as warranted, laid down in this 
case in 71 N. Y. 118, namely, the difference in value be- 
tween the crop actually raised from the seed sown and 
acrop of the same kind such as would ordinarily have 
been produced that year, reaffirmed. (2) In an action for 
such breach of warranty interest is not allowable from 
the commencement of the suit. The law in this State 
as to the allowance of interest in common law actions 
isin a very unsatisfactory condition. The decisions 
upon the subject are so contradictory and irreconcil- 
able that no certain rule for guidance in all cases can 
be deduced from them. The common-law rule, as ex- 
pounded in England, allowed interest only upon mer- 
cantile securities, or in those cases where there had 
been an express promise to pay iuterest, or where such 
promise was to be implied from the usage of trade. 
Mayne on Damages (2d ed.), 105; Higgins v. Sargent, 
2B. & C. 349; Gordon v. Swan, 12 East, 419; Calton 
v. Bragg, 15 id. 223; Walker v. Constable, 1 B. & P. 





306; Carr v. Edwards, 3 Starkie, 132; Nichol v. Thomp- 
son, 1 Campb. 52; Trelawney v. Thomas, 1 H. BI. 303. 
But a more liberal rule has been adopted here, and the 
sole fact that a demand has not been liquidated is not 
a bar to an absolute legal right to interest. The fol- 
lowing cases cited show the present and uncertain 
state of the law upon the subject. Van Rensselaer y. 
Jewett, 2 N. Y. 135; Dana v. Fiedler, 12 id. 40; Me- 
Mahon v. N. Y. & E. R. Co., 20 id. 463; Adams v. Fort 
Plain Bank, 36 id. 255; Mygatt v. Wilcox, 45 id. 306; 
Smith v. Velie, 60 id. 106; McCollum v. Seward, 62 id. 
316; Mercer v. Vose, 67 id. 56. The cases of Feeter v. 
Heath, 11 Wend. 479; McCollum v. Seward, supra; 
Mercer v. Vose, supra; Barnard v. Bartholomew, 22 
Pick. 291; Amee v. Wilson, 22 Me. 116, tend to show 
that where an account for services rendered or for 
goods sold and delivered which has become due and is 
payable in money, although not strictly liquidated, is 
presented to the debtor, he is put in default, and in- 
terest is set running, and that if not demanded be- 
fore, the commencement of the suit is a sufficient 
demand to set the interest running from that date. 
But there is no authority for holding in a case like this, 
where the claim sounds purely in damages, is unliqui- 
dated and contested, and the amount so uncertain that 
a demand cannot set the interest running, that it can 
be set running by the commencement of an action. If 
interest as a legal right can be allowed in this case from 
the commencement of the action, it must be allowed 
in all actions ex contractu and could not be refused in 
actions ex delicto. Judgment modified by striking out 
amount of interest and affirmed. White v. Miller et al., 
appellants. Opinion by Earl, J. 

(Decided Oct. 14, 1879.] 








WISCONSIN SUPREME COURT ABSTRACT. 
SEPTEMBER 23, 1879. 


CHATTEL MORTGAGE —CHATTEL MORTGAGE BY 
COPARTNER — TRANSFER OF NEGOTIABLE NOTE SE- 
CURED BY CHATTEL MORTGAGE.—A partner may, 
without the consent of his copartner, execute a chat- 
tel mortgage on firm property to secure a partnership 
debt. Herman on Chattel Mortgages, § 118, and cases 
cited in note 4; Milton v. Mosher, 7 Mete. 244; Purvi- 
ance et al. v. Southerland, 2 Ohio St. 478; Sweetzer v. 
Mead, 5 Mich. 107. And these last-named authorities 
are also clear and to the point that the attachment of 
aseal to the chattel mortgage would not affect such 
right, because unnecessary to such an instrument. 
Ileld, also, that the possession by a party of a negotia- 
ble promissory note secured by chattel mortgage is 
presumptive evidence of its ownership by such party 
(Story on Prom. Notes, § 381), and the transfer of the 
note carries with it the mortgage security. Croft v. 
Bunster, 9 Wis. 503; Rice v. Cribb et al., 12 id. 179. 
Woodruff v. King. Opinion by Orton, J. 


MUNICIPAL CORPORATION — MEMBERS OF LEGISLA- 
TIVE BODY OF — DISQUALIFIED FROM VOTING BY IN- 
TEREST.—The general rule of the common law is that 
members of a legislative body or municipal board 
are disqualified to vote thereon on propositions in 
which they have a direct pecuniary interest adverse to 
the State or municipality which they represent. The 
rule is founded upon principles of natural justice and 
sound public policy. Perhaps the only recognized ex- 
ception to this rule is the case where the body or board 
is permitted to fix the compensation of its members. 
This exception goes upon the necessity of the case, and 
the fact that all of the members are equally interested, 
and it has been well said that no principle can be de- 
rived from it. Cushing’s Law and Practice of Legisla- 
tive Assemblies, § 1839. The above rule has been 
recognized by this court, and the principle of it ex- 
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municipal. In Walworth County Bank v. F. & L. 
Trust Co., 16 Wis. 629, it was applied to an officer 
of arailroad company, and in United Brethren 
Church v. Vandusen, 37 Wis. 54, to the trustees of a 
church society. The principle was also applied toa 
school district officer in Pickett v. School District, 25 
Wis. 551. In Coles v. Trustees of Williamsburgh, 10 
Wend. 659, the same principle was applied to a village 
trustee. Mr. Justice Nelson said in substance that 
such trustee was disqualified by general principles of 
law to vote on acertain proposition before the board 
of trustees affecting his property. Supervisors of 
Oconto v. Llall. Opinion by Lyon, J. 
—_——_— + 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 





ADMINISTRATOR—ADMISSION BY, OF DEBT DOES NOT 
BIND ESTATE.—The acknowledgment of an adminis 
tratrix of a debt is insufficient to bind the estate of her 
intestate. Lobb v. Lobb, 2 Casey, 331; Anderson v. 
Washabaugh, 7 Wright. 119; Clark v. Maguire’s Admr., 
11 Cas. 259; Fluck v. Hage, 1 P. F. Smith, 464; Hum- 
mel v. Brown, 12 Harris, 812. Orr’s <ippeal. Opinion 
per Curiam. 

[Decided Feb. 24, 1879.] 


MARITIME LAW—ACTION TO RECOVER ILLEGAL FEES 
PAID TO UNITED STATES SHIPPING COMMISSIONER 
LIES IN STATE couRT.—(1) Under the act of Congress 
of June 7, 1872, in relation to the shipping of seamen, 
the shipping commissioner is not entitled to the ship- 
ping fee of two dollars for re-shipping the crew of a 
vessel after its return to the original point of ship- 
ment. (2) Fees for such re-shipping paid by the owner 
of a vessel without protest may be recovered back in 
an action against the commissioner, and (3) a State 
court has jurisdiction of such an action. In regard to 
the right to recover fees illegally claimed by an officer, 
the court state thus: ** In Prior v. Craig, 5S. & R. 44, 
Justice Gibson says: ‘It is true an action of assump- 
sit to recover back fees illegally taken may bo sustained 
against a justice of the peace, without giving him no- 
tice, for the plaintiff thereby waives the official tort, as 
he may well do, and goes only for the money ex- 
torted.’ To the same effect is Walker v. Ham. 2 N. 
H. 238. Again, in Reed’s Admr. v Cist, 7S. & R. 183, 
in which the action was by the personal representative 
of the injured party for the statutory penalty, the 
court remarked, ‘The plaintiff could recover back 
any thing beyond the legal fees, but not for the forfeit- 
ure or penalty.’ In an action by a sheriff for fees, 
the defendant was allowed to set off former fees ille- 
gally demanded and paid to the plaintiff; and in so 
ruling the court said, that if the defendant paid more 
money to the sheriff than he was entitled to demand 
he cannot upon any ground of either law or equity re- 
tain it. Dew v. Parsons, 2 Darn. & Ald. 5€2. In Steele 
v. Williams, 8 Exch. Rep. 625, it is said by one of the 
judges that ‘any person who illegally takes money 
under color of an act of Parliament is liable to be sued 
for it, though the money is not to go into his own 
pocket.’ The language of Judge Woodruff in The Ins. 
Co. v. Britton, 8 Bosw. 148, is in point. He says in sus- 
taining an action against a public officer for money 
illegally demanded and paid: ‘It should be deemed 
sufficient that the officer takes advantage of his official 
position to make the exaction; due protection to those 
whose necessities require them to deal with persons 
exercising official powers, or discharging duties in their 
nature official, requires that moneys so paid should be 
the subject of reclamation.’ In Ogden v. Maxwell, 3 
Blatchf. 319, it is said that ‘it is not necessary to the 
maintenance of acivil action for the recovery of money 
wrongfully collected, that any turpitude should be 


tended and applied to officers of corporations not 





proved against the officer. The suit rests on no illegal 
purpose of the defendant in exacting the payment. It 
is well sustained if his official power was exercised in 
the collection without warrant of law.’” American 
Steamship Co. v. Young. Opinion by Sterrett, J. 
[Decided May 5, 1879. 


PROCESS —ABUSE OF, MUST BE MALICIOUS TO CREATE 
ACTION.—Where process is legal the plaintiff is answer- 
able only for the malicious abuse of it, and where the 
circumstances afford no inferenco of malice, actual 
malice must be proved. And though legal process may 
by its malicious use give rise to a cause of action, yet 
even in such case there must not only be a malicious 
use, but there must be no reasonable or probable cause 
for such process, since, if there be such cause, the in- 
tention goes for nothing. McCollough v. Grishobber, 
4 W. & S. 201; Gibson v. Chaters, 2 Bos. & Pul. 129; 
Mayer v. Walter, 14 P. F. Smith, 283, Eberly v. Rupp. 
Opinion by Gordon, J. 

(Decided June 2, 1879.] 


SALE OF PERSONAL PROPERTY — FRAUDULENT MIS- 
REPRESENTATION BY VENDOR.—In an action to recover 
the price of a horse sold by defendant to plaintiff, 
which it was claimed defendant represented to be 
sound, knowing him to be unsound, the declaration 
was upon two counts, Ist, fraudulent warranty; 2d, 
deceit and fraudulent representations. At the trial 
plaintiff in substance requested the court to charge tho 
jury that the defendant was liablo in case he, with in- 
tent to deceive the plaintiff, answered him artfully 
so as to deceive him to his injury. The court over- 
looked the distinction between warranty and deceit- 
ful representation, and in the answer to the request 
blended the two so as to fail to present the law us to 
the latter to the minds of the jury in a proper manner. 
Held, (1) that the willful misrepresentation or conceal- 
ment of a material fact by a vendor constitutes a fraud 
authorizing a rescission of the contract, and fraudulent 
representations may be as well by acts or artifices cal- 
culated to deceive as by positive assertions. 2 Kent’s 
Com. 483; 1 Story’s Eq., § 192; Brightly’s Eq., § 55; 
Cornelius v. Molloy, 7 Barr, 293. (2) The answer of 
the court was error as calculated to mislead the jury 
as to the law applicable to fraudulent artifices. Relf 
v. Rapp, 3 W. & 8. 21; Wenger v. Barnhart. 5 P. FP. 
Smith, 300; Gregg Township v. Jamison, id. 468; Stall 
v. Meek, 20 id. 181. Croyle v. Moses. Opinion by Mer- 
cer, J. 

(Decided June 23, 1879.] 
ee 


VERMONT SUPREME COURT ABSTRACT.* 

DAMAGES — MEASURE OF — CONTRACT TO SUPPLY 
MACHINE.—A delinquent is in general bound to make 
good the loss occasioned by his delinquency; yet, if 
one who is entitled to the benefit of a contract can by 
the exercise of reasonable diligence and ordinary pru- 
dence protect himself from loss by reason of a breach 
thereof, he is bound to do so. Thus: Before the open- 
ing of the quarrying season in the spring of 1868, the 
orators bought of defendants a patent stone channel- 
ling machine, at the price of $6,000, defendants agree- 
ing to indemnify them for loss by reason of any suit 
that might be brought for infringement of other pat- 
ents in the use thereof. Orators used the machine till 
December 12, 1870, when they were enjoined from ir- 
ther use thereof by owners of another patent of which 
orators’ machine had been adjudged to be an infringe- 
ment, whereupon they hoisted the machine from the 
quarry, and set it aside, where it ever after remained. 
Orators might then have bought another equally valua- 
ble machine at the same price; but as defendants from 
time to time gave them to understand that they would 


*To appear in 51 Vermont Reports. 
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furnish them another efficient and satisfactory ma- 
chine that should be non-infringing, they chose to aud 
did hire their channelling done at regular prices, but 
at an expense in the succeeding season greater by 
$1,749 80 than they would have incurred had they been 
permitted to use their own machine. By the opening 
of the season of 1872 it came to be understood that de- 
fendants would not be able to furnish such a machine, 
but orators continued to hire their channelling done 
as before, until] the total increased cost amounted to 
$9,243.45, which, with the use of the money invested 
in their machine, they sought to recover. Held, that 
orators, in the exercise of such prudence, etc., should 
have purchased another machine in the spring of 1872, 
when they learned that defendants would not be able 
to furnish them one; and that they were therefore en- 
titled to recover only a sum equal to the cost of another 
machine as of that date, and the increased expense in 
channelling up to that time, with interest, subject to 
the right of the defendants to take back the old ma- 
chine, or apply its value in reduction of the sum in 
damages so to be recovered. Miller v. Mariners’ Church, 
7 Greenl. 55; Thompson v. Shattuck, 2 Metc. 615; 
Keyes v. West. Vt. Slate Co., 34 Vt. 81. Eureka Mar- 
ble Co. v. Windsor Mfg. Co. Opinion by Dunton, J. 


EXECUTION —TITLE BY SALE UNDER.— Where the 
proceedings of an officer on an execution are in sub- 
stantial compliance with the law, and operate by their 
legal force, unaided by any consent of the judgment 
debtor, to transfer to the purchaser the title of the 
property sold thereunder, the sale, though somewha* 
informal and defective, is a good sheriff's sale, and 
will protect the purchaser in his right to the property 
without a change of possession. The court remark 
that it is settled that if the sale is deprived of the es- 
sential requisites of an official sale, such an irregular- 
ity in the proceedings renders the officer liable to the 
judgment debtor as atrespasser abinitio. Evarts v. 
Burgess, 48 Vt. 205. It is equally well settled that the 
sale operated to transfer the title to the property from 
the judgment debtor to the plaintiff. Janes’s Admr. 
v. Martin, 7 Vt. 92; Wood v. Doane, 20 id. 612; Hale 
v. Miller, 15 id. 211; Austin v. Soule, 36 id. 645. Ail 
the cases hold that a sale of personal property by an 
officer on a regular process in conformity with the pro- 
visions of the statute without fraud in fact conveys to 
the purchaser a good title without change of posses- 
sion. This protection to the purchaser does not de- 
pend upon the officer’s return to the process. Bates v. 
Carter, 5 Vt. 602; Hill v. Kendall, 25 id. 528. Such 
purchaser is not concluded by the facts stated in the 
officer’s return, but may show the sale was made in a 
manner different from that stated in the return. 
Drake v. Mooney, 31 Vt. 617. This protection is lost if 
the title of the purchaser rests upon the consent of 
the judgment debtor, rather than the authority of the 
precept and the officer's proceedings thereon. Batch- 
elder v. Carter, 2 Vt. 168; Kelly v. Hart, 14id. 50. It 
is also lost if, by a secret agreement between the judg- 
ment debtor and the purchaser, the sale conveys a 
conditional or defeasible title. Webster v. Denison, 25 
Vt. 493. Fitzpatrick v. Peabody. Opinion by Ross, J. 

———__q___—_—. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


‘AUGUST AND SEPTEMBER, 1879. 

CARRIER OF PASSENGERS — NOT LIABLE FOR MER- 
CHANDISE TAKEN AS PERSONAL BAGGAGE — EVIDENCE. 
—A peddler, who had taken passage over defendant’s 
railroad at the place where the journey began, offered 
a bundle of merchandise to the baggage-master to be 
checked to the peddler’s destination, and the same was 
checked without objection on the part of the baggage- 





man. There was evidence to show that from the char- 
acter of the bundle the baggage-man must have known 
that it was not personal baggage, and it also appeared 
that like bundles of other peddlers were taken over the 
railroad as baggage the same day. Held, that the or- 
dinary contract made by a railroad corporation with a 
passenger, by the sale and purchase of a passenger 
ticket, is for the transportation of the passenger and of 
his reasonable personal baggage; and the corporation 
is liable as a common carrier for such personal baggage 
only, and not for merchandise, delivered by the pas- 
senger as baggage, without clear proof of an agree- 
ment to that effect. If merchandise, not disclosed, is 
included in the passenger’s baggage, the corporation is 
not responsible for it as a common carrier. Collins v. 
Boston & Maine Railroad, 10 Cush. 506; Stimpson v. 
Connecticut River R. R., 98 Mass. 83. Such an agree- 
ment cannot be proved, or such a responsibility cre- 
ated, by mere evidence of acustom of passengers to 
take with them, and of railroad corporations to carry, 
similar packages as personal baggage; or by evidence 
that the package, delivered by the passenger as bag- 
gage, is of such form or appearance as to raise a doubt 
or suspicion or inference that it contains merchandise. 
Alling v. Boston & Albany Railroad, 126 Mass. 121. 
Held, also, that in the absence of proof of authority 
in the baggage-master to bind the company by an 
agreement to carry the merchandise as personal bag- 
gage, evidence tending to show that the baggage-mas- 
ter knew or supposed the bundles to contain merchan- 
dise, or that other passengers had similar bundles, 
would not warrant the jury in finding that the defend- 
ant agreed to transport the plaintiff's merchandise, or 
became liable therefor as a common carrier. Blwman- 
tle v. Fitchburg Ruilroad Co. Opinion by Gray, C. J. 


NEGOTIABLE INSTRUMENT—WHAT IS NOT—MEMO- 
RANDUM ON MARGIN LIMITING NEGOTIABILITY. — A 
note read as fellows: ‘* $3,000. Marlborough, July 31, 
1868. Five years after date I promise to pay to the 
order of John F. Costello three thousand dollars, pay- 
able with interest at six per cent, value received. 
Thomas Corey.’’ On the margin of the face of the 
note were written these words: ‘‘Given as collateral 
security with agreement.’ The note was in plaintiff's 
possession indorsed in blank by the payee. The de- 
feuse was performance of agreement and that plain- 
tiff did not own note. Held, that while it is doubtful 
whether by the general law merchant the note would 
be a negotiable one, it is not considered to be one in 
Massachusetts. In that State it is settled that any 
language put upon any portion of the face or back of 
a promissory note, which has relation to the subject- 
matter of the note, by the maker of it before delivery, 
is a part of the contract; and that, if by such language, 
payment of the amount is not necessary to be made at 
all events, and of the full sum in lawful money, and at 
a time certain to arrive, and subject to no contingency, 
the note is not negotiable. Jones v. Fales, 4 Mass. 245; 
Heywood v. Perrin, 10 Pick. 228; Barnard v. Cushing, 
4 Metc. 230; Osgood v. Pearsons, 4 Gray, 455; Haskell 
v. Lambert, 16 Gray, 593; Way v. Smith, 111 Mass. 523; 
Stults v. Silva, 119 id. 137. The words written upon 
the face of the note in suit, being incorporated in and 
made part of the contract, indicate with clearness that 
there may be a contingency, to wit, the performance 
of the undertaking to which this is collateral, in which 
it would not be payable; and so it lacks that element 
of negotiability which requires that at allevents a sum 
certain shall be payable at atime certain. Costello v. 
Crowell. Opinion by Lord, J. 


MUNICIPAL CORPORATION — NEGLIGENCE — DEFECT 
IN HIGHWAY — NOTICE.—Under a rule of law that 
where a defect in a highway has not existed twenty- 
four hours, the city or towncannot be held liable for 
damages occasioned thereby unless some proper officer, 
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whose duty it is to attend to municipal affairs, has re- 
ceived seasonable notice of the same, or unless the facts 
presented lead to the inference that such officer knew, 
or with proper care might have known of its existence. 
Reed v. Northfield, 13 Pick 98; Harriman v. Boston, 
114 Mass. 241; Monies v. Lynn, 119 id. 273. Held, that 
notice of a defect in a city street to a school-building 
janitor appointed and controlled by the school com- 
mittee of the city, was not sufficient to make the city 
liable. A janitor is not an officer of the kind described. 
Foster v. City of Boston. Opinion by Endicott, J. 





IOWA SUPREME COURT ABSTRACT. 
SEPTEMBER AND OCTOBER, 1879. 


CONTRACT—IMPLIED PROMISE — PAYMENT OF DEBT 
OF ANOTHER — TAXES ON LAND HELD BY LITIGATED 
TITLE.—A company purchased unoccupied lands from 
one it believed to be the owner, and who had the ap- 
parent title, and for many years paid the taxes assessed 
on such lands in good faith, under a belief in its own- 
ership. The true owner never paid or offered to pay 
any of such taxes. During such time the title to the 
lands was being litigated, and the question as to who 
held it was not conclusively determined until an adju- 
dication of the United States Sapreme Court was had. 
Held, that the owner of the lands was liable to the 
company for the amount of taxes paid. The court say 
that it is regarded as well settled that the general rule 
is that one person cannot make another his debtor by 
paying the debt of the latter without his request or 
assent; but it is believed to be equally well settled 
that a request or assent may be inferred, under some 
circumstances, as if ‘‘ one person see another at work 
in his field, and do not forbid him, it is evidence of 
assent, and he will be holden to pay the value of the 
labor. Sometimes the jury may infer a previous re- 
quest, even contrary to the fact, on the ground of a 
legal obligation alone.’ 2 Greenleaf’s Ev., $108. Where 
one pays the funeral expenses of the deceased wife of 
another, the latter being beyond the seas, a previous 
request will be inferred because of the legal obligation 
resting on the husband. Jenkins v. Tucker, 1 H. Blk. 
90. Nicholl v. Allen, 3 Carrington & Payne, 36, was an 
action to recover for boarding the defendant’s child. 
There was no evidence of a request or promise to pay, 
but the defendant had knowledge the child was board- 
ing with the plaintiff, and it was said by Lord Tenter- 
den, C. J., that ‘“*there is not only a moral but a legal 
obligation on the defendant to maintain hischild. He 
knows where she is, and expresses no dissent and does 
not take heraway. Thereis a legal obligation made 
out, if it is shown she is maintained in the plaintiff's 
house and he knows it, and it lies on the defendant to 
show that she is there against his consent, or that he 
has refused to maintain her any longer at his expense.” 
Where one person is compelled to pay money which 
another is under a legal obligation to pay, the one so 
paying may recover of the person legally bound. In 
such a case a previous request will be inferred. Pow- 
nal v. Ferrand, 6 B. & C. 439; Exall v. Partridge, 8 T. 
R. 308; Bailey v. Bussing, 28 Conn. 455. If one per- 
son, in good faith, because of a statutory obligation 
resting on him, or because public policy so requires, 
pays money another is under a legal obligation to pay, 
a previous request, we think, might well be inferred if 
he had knowledge of the payment at the time it was 
made; or, if he did not have knowledge until after- 
ward, and there was a series of payments made from 
time to time, an assent should be presumed. As the 
homestead company was not in fact the owner it was 
not, under ordinary circumstances, in a strict and 
technical sense bound or under obligations to pay the 
taxes. But under the peculiar circumstances of this 
case we think it was the duty of said company, and 





public policy required it, to pay said taxes, and the 
true owner should not be permitted to say otherwise. 
This decision is not in conflict with Garrigan v. Knight, 
47 Iowa, 525. Goodnow yv. Moulton. Opinion by 
Seevers, J. 


EXEMPTION — MUST BE CLAIMED BY DEBTOR.—The 
Towa statute declares that the debtor * may hold ex- 
empt from execution’ certain specified property. 
Held, that to entitle the judgment debtor to insist that 
property shall not be taken under execution because 
the law exempts it, he must claim the exemption at 
the time of the levy. If he acquiesces, makes no claim 
though present, neglects to assert his rights then, and 
voluntarily surrenders the property, he will be estopped 
from afterward asserting the exemption. In State v. 
Melogue, 9 Ind. 196, it is said ‘* the exemption is a per- 
sonal right, which the debtor may waive or claim at 
his election.”’ The finding of the referee in Richarda 
v. Haines, 30 Iowa, 574, was that “the property seized 
was delivered to the sheriff by Haines without making 
any claim that it was exempt from execution,” and it 
was held that Haines could not afterward insist on 
such right. The debtor cannot stand by, see and know 
the levy is about to be made, and afterward claim the 
exemption. He must at the time, in some manner, indi- 
cate to the officer his purpose to claim the property as 
exempt. That the exemption is personal there can be 
no doubt; that it may be waived is equally clear. By 
making the levy the officer incurs responsibility, and 
expenses are incurred. This can be avoided if the 
claim is made before the levy. Angell v. Johnson. 
Opinion by Seevers, J. 


EXECUTION—LEVY ON UNRIPE CROP.—A levy of an 
execution upon an unripe and growing crop is not 
valid as against subsequently acquired liens, if made 
so long before the officer can properly proceed to ad- 
vertise and sell as to evince an intention on the part of 
the judgment creditor to hold the levy for a timo 
merely as security, and especially if it is reasonably 
certain, at the time of the issuance of the writ, 
that it cannot be fully executed by the sale of the 
crop during the life of the writ, but that the judg- 
ment debtor must be put to the expense of another 
writ. The court say that the purpose of making the 
levy thus early must have been solely to require a lien 
to be held for a time as security, or, to use the lan- 
guage of Chief Justice Gibson in Hickman v. Cald- 
well, 4 Rawle, 376, **to keep other creditors at bay,” 
which purpose, it was held in that case, was not legiti- 
mate. Wier v. Hale. 3 W. & S 285; Mentz v. Ham- 
man, 5 Whart. 150; Howell v. Alkyn, 2 Rawle, 282. 
Burleigh v. Piper. Opinion by Adams, J. 


MASTER AND SERVANT— ACT OF SERVANT NOT IN 
LINE OF DUTY.— R. was employed by defendants to 
guard their brewery, for which purpose he was fur- 
nished with a pistol. Defendants’ intestate had been 
creating a disturbance in the brewery but retreated 
therefrom. While so retreating he was shot by R. and 
killed. Held, that the act of R. was not in the line of 
his duty, and defendants were not liable for the death 
of the intestate. The court say that if R. had shot 
with the pistol from the brewery a person passing 
peaceably along the highway, the defendants clearly 
would not have been liable; and we think there is no 
essential difference between the case supposed and the 
one at bar. To protect the brewery did not require R. 
to shoot and kill a person who was retreating there- 
from. The killing was not, therefore, done in the line 
of the duty R. was employed to perform. Golden v. 
Newbrand. Opinion by Seevers, J. 

UNDUE INFLUENCE—MERE WEAKNESS OF MIND NOT 
GROUND FOR SETTING ASIDE CONTRACT.—Plaintiff and 
defendant were the sons and only heirs at law of C., 
who died intestate at the age of ninety-three years. 
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Six days previous to his death C. conveyed land valued 
at $5,000 to defendant, who gave back his note for 
$2,500. In an action after the death of C. to set aside 
this conveyance on the ground of want of mental 
capacity on the part of C. and of undue influence over 
him, it was claimed by defendant that the deed was 
intended as a gift of one-half of the land. There was no 
proof of undue influence in fact though it appeared that 
the opportunity for it existed. It appeared also that 
C. was weak in body and mind from old age, but not 
physically as weak as usual for persons of such ad- 
vanced years. When making the conveyance he gave a 
valid and sensible reason therefor, and he understood 
the financial condition of hischildren. Witness testi- 
fied to his possession of and to his want of mental ca- 
pacity, but there was no act shown indicating a want 
of capacity. Held, that the conveyance should not be 
set aside. If the power to contract at all exists, mere 
weakness of mind, without fraud or undue influence, 
is not sufficient. Speers v. Sewell, 4 Bush, 239; Graham 
v. Castor, 55 Ind. 559; Thompson v. Kyner, 65 Penn. 
St. 368. Campbell v. Campbell. Opinion by Seevers, J. 








CRIMINAL LAW. 


CONSTITUTIONAL LAW—STATE HAS JURISDICTION 
AS TO CRIMES OF INDIANS ON INDIAN RESERVATIONS 
WITHIN 1T.—The State of Wisconsin has authority to 
punish an act which is declared a crime by the laws of 
the State, if such act be committed within the limits of 
the Oneida Indian reservation in the State; and an 
Indian belonging to the Oneida tribe or nation, and 
living upon such reservation, can be punished by the 
laws of the State fur any crime committed by him 
within the limits of such reservation. The court de- 
cide that since the passage of the act of Congress of 
June 30, 1834, upon the formation of any State out of 
the country designated in that act as the Indian coun- 
try, and its admission into the Union on equal terms 
with the original States, the jurisdiction of the United 
States to punish for crimes committed upon the In- 
dian reservations within such State would be lost, un- 
less reserved by the act admitting such State into the 
Union. And the power to punish crimes after that, 
upon the reservations within the State, must be either 
vested in the State or remain with the tribes them- 
selves. But the authorities abundantly show that the 
povrer to punish crimes committed by these tribal In- 
dians, whether committed within their reservations or 
in other places within the State, is vested in the State. 
The jurisdiction of the State, when not restricted by 
existing treaties made with the tribes, or by the act 
admitting the State into the Union, is supreme over 
the subject, and extends to all persons and places 
within the State. Worcester v. State of Georgia, 6 
Pet. 515; United States v. Holliday, 3 Wall. 407; 
United States v. Bailey, 1 McLean, 234; United States 
v. Cisna, id. 254; United States v. Sa-coo-da-cot, 1 Abb. 
U. 8. C. C. 877; Goodell v. Jackson, 20 Johns. 693; 
Murray v. Wooden, 17 Wend. 531; Peters’ Case, 2 
Johns. Cas. 844; Clay v. State, 4 Kans. 49; Hicks v. Ew- 
har-to-nah, 21 Ark. 106; People v. Antonio, 27 Cal. 404; 
United States v. Stahl, 1 Woolworth’s C. C. 192; State 
v. Foreman, 8 Yerg. 256; United States v. Rogers, 4 
How. 567; Caldwell v. State, 1 Stew. & P. 327; State v. 
Tassels, Dudley (Ga.), 229; State v. Ta-cha-na-tah, 64 
N. C. 614. Wiconsin Sup. Ct., Sept. 23, 1879. State v. 
Doxtater. Opiuion by Taylor, J. 


EVIDENCE— CONFESSION OFCRIME UNCORROBORAT- 
ED, INSUFFICIENT TO CONVICT.—The confessions of 
a party to an individual merely, uncorroborated by 
circumstances, and without proof aliunde that a 
crime bas been committed, will not justify a convic- 
tion. It has been said, in the United States, the pris- 


oner’s confession, where the corpus delicti is not other- 





wise proved, has been held insufficient for his convic- 
tion. In this case the prisoner was indicted for the 
larceny of a horse. The confession of the prisoner 
was relied upon. The most to be derived from that 
was, that de took the horse and traded it off, and upon 
going to the person to whom ho said he had traded the 
horse, it was found in that person’s possession. One 
witness testified that the owner bad the horse in his 
possession before the time he was said to have been 
taken. The witness saw the horse put in a stable the 
evening before the time in question — heard about the 
horse being taken next morning. Another witness 
testified that he saw the horse in the owner’s posses- 
sion not long before the time “‘ he was said to have 
been stolen.’’ Held, the proof did not sufficiently 
show that a larceny had been committe ~, to justify a 
conviction. Illinois Sup. Ct., Oct. 2, 1879. May v. 
People. 


RENDITION OF FUGITIVES—FALSE IMPRISONMENT.— 
If a person be arrested as a fugitive from justice from 
another State by a private person without warrant, he 
must be carried without delay before the most conve- 
nient officer qualified to receive an affidavit and issue 
a warrant, and if he be detained beyond a reasonable 
time without being carried before such officer, the per- 
son arresting or detaining him commits the offense of 
false imprisonment. Georgia Sup. Ct., Sept. 23, 1879. 
Levina v. State. Opinion by Jackson, J. 


TRIAL— SEPARATION OF JURY BEFORE VERDICT— 
MOMENTARY ABSENCE OF JUROR.— After a case bad 
been submitted to the jury and they were on their 
way to their room for consultation, one of the jury- 
men separated from the others and went to his hotel 
to obtain some tobacco, but arrived at the jury-room 
as soon as the others and before their deliberations 
had commenced. Held, that in the absence of a show- 
ing of prejudice the separation was not such as to 
vitiate the verdict. Iowa Sup. Ct., Sept. 18, 1879. 
State v. Wart. Opinion by Adams, J. 


>——— 
RECENT ENGLISH DECISIONS. 


BoNDHOLDERS— RIGHTS OF THOSE LENDING TO FOR- 
EIGN GOVERNMENT — FAILURE OF PURPOSE OF LOAN— 
WHEN MAJORITY MAY NOT CONTROL MINORITY.— An 
action was brought by the holder of bonds issued by a 
foreign government in 1872, on behalf of himself and 
other bondholders (except a dissentient), suing for 
the return to the bondholders of a portion of the pro- 
ceeds of the loan which was in the hands of trustees, 
on the ground that the purpose for which the money 
had been appropriated had become impracticable. The 
defendants were the trustees of the foreign govern- 
ment (who assented to the plaintiff's claim), the dis- 
sentient bondholder, and some companies who claimed 
an interest in the fund. Four-fifths of the bondhold- 
ers had expressed their assent to the action, and had 
contributed to the costs of it, the remainder, with the 
exception of the one who was a defendant, had ex- 
pressed neither assent nor dissent. The loan bad been 
raised upon the footing of a prospectus, which stated 
that the principal object of the loan was to subsidise a 
specified company for the purpose of constructing a 
railway and certain other works. It was further stated 
that a contract had been entered into for the construc- 
tion of the railway for €00,000/., and that the trustees 
for the bondholders * will retain out of the proceeds 
of the loan, as received, a sum equal to the contract 
price of the railway, and temporarily invest and apply 
the same from time to time in payment for the works 
as they proceed.” The fund clainied by the action 
was the 600,000!. which had been placed in the hands of 
the trustees, together with accumulations of interest. 
Fry, J., who decided the case without hearing the evi- 
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dence of the defendants, dismissed the action on the 
ground that the majority of the bondholders could not 
bind the minority, or deprive of their rights other per- 
sons who were interested in the undertaking, and also 
that the impracticability of constructing the railway 
had not been proved. Held, that the plaintiffs had 
made out a prima facie case, and that the defendants 
ought to have been required to adduce evidence against 
it. After hearing the defendants’ evidence, held (re- 
versing the decision of Fry, J), that it had been 
proved that the construction of the works was, ina 
business and commercial sense, impracticable, and 
that consequently the majority of the bondholders 
were entitled to the relief they claimed. The major- 
ity of the bondholders could not bind the minority, 
but the minority had no right to insist on having the 
common fund thrown away. The plaintiffs had lent 
their money for a common object, and when the com- 
mon object could not be carried into effect they were 
entitled, as against any number of dissentients, to say 
that their money must be returned. Per Cotton, L. J.: 
The dissent of dissentient bondholders could not havea 
greater effect than the dissent of a partner to the disso- 
lution of a partnership entered into for particular pur- 
poses of profit. In such a case the court, if satisfied 
that the purpose of the partnershipcould not be car- 
ried into effect with any reasonable prospect of profit, 
would dissolve the partnership. Ct. Appeal, June 30, 
1879. *Wilson v. Church. Opinions by James, L. J., 
and Cotton, L. J., 41 L. T. Rep. (N. 8.) 50. 


EXECUTOR—DEBT DUE FROM—COMPROMISE.-—An ex- 
ecutor cannot compromise a debt due from himself to 
the estate. Such a transaction will be treated as a 
breach of trust, without inquiring whether or not it is 
beneficial to the estate. Semble, that the same doctrine 
applies to a case in which several executors comprom- 
ise a debt due from one of them. The court remark: 
The case of Cooke v. Collingridge, 1 Jac. 607, seems to 
be decisive upon the question that an executor cannot 
compromise a debt due from himself to the estate. In 
that case Lord Eldon said: **One of the most firmly 
established rules is that persons dealing as trustees and 
executors must put their own interests entirely out of 
the question, and this is so difficult in a transaction in 
which they are dealing with themselves that the court 
will not inquire whether it has been done or not, but 
at once say that such a transaction cannot stand.” It 
is treated as a breach of trust without inquiring 
whether the transaction was beneficial or not. The 
case of Ex parte Lacey, 6 Ves. 625, is also in point. 
Privy Council, July 26, 1879. De Cordova v. De Cor- 
dova, 41 L. T. Rep. (N. 8.) 43. 


STATUTE OF LIMITATIONS— PARTNERSHIP DEBT — 
PART PAYMENT BY ONE OF TWO COPARTNERS.—One of 
two partners must be presumed, in the absence of 
proof to the contrary, to have authority to make a 
payment on account of a debt due by the firm, so as to 
take the debt out of the operation of the statute of 
limitations as against the other. A, one of the part- 
ners in a firm, gave instructions to G., their solicitor, 
to put in force and realize a bill of sale held by the 
firm as security from a customer and to place the pro- 
ceeds when received “‘to the account of the firm,” 
who were then indebted to G. for his bill of costs. G. 
had now sued A and B, the partners, for the balance 
of his account. B pleaded the statute of limitations. 
Held, that as every partner must be presumed, in the 
absence of evidence to the contrary, to have the au- 
thority of his copartner to apply the partnership assets 
in discharge of partnership debts, and that as there 
was no such evidence in this case, there was a part pay- 
ment sufficient to take the case out of the operation of 
the statute of limitations. Q. B. Div., June 12, 1879. 
Goodwin v. Parton. Opinion by Lush, J. (41 L. T. 
Rep. (N. 8.] 91). 





NEW BOOKS AND NEW EDITIONS. 


40 MIcHIGAN REPORTS. 
Cases Decided in the Supreme Court of Michigan at the Janu- 
ary and April Terms, 1879. Henry A..Chaney, State Re- 
porter. Vol. 40. Lansing, 1879. Pp. xviii, 822. 


‘THE reports of this court are invariably character- 

ized by promptness, interest, and thoroughness. 

We note the following cases: Van Deusen v. New- 

comer, p. 90.—More notable for what it does not decide 

than for what it decides. The court were equally 
divided on the questions whether the superintendent 
of an insane asylum is liable for detaining a person 
whom in good faith he believes to be insane; and 
whether in doubtful cases an inquisition of lunacy is 
prerequisite to confinement in an insane asylum. See 
19A. L. J. 407. Cummer v. Butts, p. 322.—A contract 
stipulating that on sixty days’ notice it might be can- 
celled by either party for “good cause,” held, that 
this term could not be reduced to legal certainty, and 
was ineffective, and that any revocation in good faith 
was sufficient. Tremper v. Brooks, p. 333.—A receiver 
cannot be sued or garnished without leave of the court. 

Herbage v. McEntee, p. 337.—An indorser before ut- 

terance isa joint maker. See ante, p. 243. Heyer v. 

Lee, p. 353.—A grantor is bound by the exact terms of 

his contract of sale in respect to quantity. Cily of 

Grand Rapids v. Blakeley, p. 367.—Assumpsit lies to re- 

cover back an unlawful tax exacted under color of ex- 

isting process and paid under protest. Scribner v. Col- 
lar, p. 375.—An agent retained by different persons on 
commission to negotiate sales or exchanges of their 
property, brought about an exchange between two of 
them, neither knowing that he was acting for the 
other, and sued to recover compensation from both, 

Held, that it was against public policy to allow a re- 

covery. Jacoxw v. Jacox, p. 473.— An equitable ward- 

ship arises where a son takes charge of his father’s 
affairs in the belief that the latter is incompetent to 

manage them, and the latter passively submits, and a 

presumption arises against the justice of any bargain 

between them in respect to the father’s property. 

Myer v. Hart, p. 517.—A provision in a mortgage or 

note for an attorney’s fee is void. See ante, pp. 317, 

318. Smith v. Long, p. 555.—The payee of a note drawn 

to order becomes an indorser by signing his name on 

the back of it, and is not chargeable otherwise unless 
he adds apt words to create a different relation, and 
until he indorses it no third person can become an in- 
dorser. Mizner v. Frazier, p. 592.—A jockey sued for 
trespass in running against and injuring a horse while 
racing; he had no interest in the horse except pay for 
taking care of him and what he could win in races for 
the season; held, that he was a bailee bound to unin- 
terrupted personal care of the horse, and that the mea- 
sure of damages was not the hire of its services, since 
he was not authorized to hire it, nor the uncertain win- 
nings of races; but only the deprivation of his personal 
use of the horse iu exercising it. 

ADAMs’ LIFE OF GALLATIN. 

The Life of Albert Gallatin. By Henry Adams. Philadel- 
phia: J, B. Lippincott & Company. Roy. 8vo., pp. 
697. 

This life of the greatest financier in the early history 
of our country, next to Hamilton, must have interest 
for the members of a profession like ours, which needs 
and is presumed to know something of every thing. 
The work has received high commendation from com- 
petent judges who have carefully reviewed it; and 
while we have not as yet so carefully read it as to war- 
rant us in pronouncing a critical opinion upon its mere 
its, we have sufficiently scanned it to be able confi- 
deutly to say that it isa very important and interesting 
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contribution to American history. We hope to gain 
time to read it consecutively, and write more at length 
upon it. 


—_ -_____— 


CORRESPONDENCE. 


Tue INTEREST QUESTION. 


To the Editor of the Albany Law Journal: 

I know uot whether what I can say on the subject of 
the change of the rate of interest in the State of New 
York and the effect of that change in contracts will be 
of any worth; but I think it will do no harm to hear 
more on a subject of such importance. 

Contracts, regarded as to the date of the passing of 
the act reducing the rate of interest and the date when 
the act takes effect, may be divided into three classes: 

1. Contracts made before the passage of the act. 

2. Contracts made after the passage of the act and 
which are to be executed before the date when the act 
takes effect. 

8. Contracts made between the date of the passage 
of the act and the date when it takes effect,and which 
are to be partly or wholly executed after the date when 
the act takes effect. 

As to contracts of the first class, all, I believe, agree 
that they are not affected by the new act, because of 
the constitutional prohibition against the enactment 
of any law impairing the obligations of contracts. 

Those of the second class are to be executed under 
the old law, before the new law takes effect, and are 
now governed by the old law. 

Before examining those of the third class, we may 
divide such contracts into other classes or subdivisions, 
which are :— 

(a) Those to be executed partly before the act takes 
effect, and partly after, aud which are silent as to the 
rate of interest. 

(b) Those to be executed after the act takes effect 
and which are silent as to the rate of interest. 

(ec) Those which are to be executed partly before and 
partly after the act takes effect and which specify the 
rate of interest at a per centum greater than allowed 
by the new law, but not in excess of that allowed by 
the old law. 

(d) Those which are to be executed wholly after the 
act takes effect, and which specify the rate of interest 
at a per centum greater than allowed by the new 
law. 

It seems that on contracts of subdivision a, which 
are to be executed partly before and partly after the 
act takes effect and which are silent as to the rate of 
interest, the old rate can be recovered for the time 
they run before the new act takes effect, and only the 
new rate for the time after that date; and that on 
contracts of subdivision b, which are to be executed 
wholly after the new act takes effect, and which are 
silent as to the rate of interest, ouly the rate allowed 
by the new law can be recovered. 

The reason is, at the time when the contracts just 
mentioned are made, the act reducing the rate of in- 
terest has been passed; knowledge of law is presumed; 
the contracting parties have notice that for a part, at 
least, of the time during which the contract is to run, 
the rate of interest will be less than at the time when 
the contract was made; therefore they cannot com- 
plain that the obligation of their contract is impaired 
by the new act. 

It is a rule of law that laws in existence are neces- 
sarily referred to in making contracts. The act of 
June 20th, 1879, reducing the rate of interest, is not 
yet in effect as making the legal rate six per centum, 
but it is not in effect as a law declaring that after the 
Ist of January, 1880, not more than six per centum 
shall be recovered? Nothing more needs to be done by 
the legislative power to make it a law. 





As to contracts in subdivision c, it may be claimed 
that as the parties have agreed to pay a rate greater 
than the new and not exceeding the old, that the con- 
tract can be enforced for the greater rate after the new 
law takes effect. 

It is a rule that law cannot be changed or modified 
by contract. But to this rule there are exceptions. 
There are cases where the law is for the benefit of the 
party and he is held at liberty to waive the provision. 
But where a principle of public policy is involved par- 
ties are not at liberty to modify the law. (See Mr. 
Sedgwick’s work on Statutory and Constitutional 
Law.) 

Interest laws are founded on public policy. They 
cannot be modified by coutract. 

If it is answered that to so hold is to impair the obli- 
gation of the contract, the reply is, as was said above, 
that the contracting parties had notice that for a part 
of the time during which the contract would run the 
rate of interest would be less than the rate specified in 
their contract; and, further, that they are presumed 
to have knowledge of the law that laws founded on 
public policy cannot be modified by contract, and also 
of the rule that laws in existence are necessarily re- 
ferred to in making contracts. 

Will contracts mentioned in subdivision c, which 
specify the rate of interest at a per centum greater 
than that allowed by the new law be void for usury ? 

This seems the most difficult question presented on 
this subject. 

In the absence of other evidence of intention to take 
more than the rate allowed by the new law after the 
date when the new law takes effect, they should be 
sustained. The statement in the contract reserving 
interest at a rate greater than that allowed by the new 
law would be evidence of that intent; but it should 
not be conclusive, for innocence being presumed until 
guilt is proved, and it being presumed that laws in ex- 
istence are necessarily referred to in making contracts, 
it would seem more in accord with the spirit of justice 
to sustain the contract for the rate specified up to the 
date when the new law takes effect, and afterward for 
the rate allowed by the new law, especially as the rate 
specified was not unlawful at the time of making the 
contract. 

It would seem from what has been said, that con- 
tracts of subdivision d, and all contracts made after 
the passage of the act, where there is undisputed 
agreement to reserve more than six per centum after 
the date when the new act takes effect, are void for 
usury. 

This discussion is of contracts other than negotiable 
paper, bonds, etc., mentioned in the present law,which 
if transferred before the act takes effect are not affected 
(1 R. S. 772, $5). 

Respectfully yours, 
GEORGE TOMPKINS. 

New York, Oct. 22, 1879. 


FILInc UNDERTAKING IN CLAIM AND DELIVERY. 


To the Editor of the Albany Law Journal: 

By section 423 of the old Code, undertakings in ao- 
tions brought for the claim and delivery of personal 
property were required to be delivered after justifica- 
tion of the sureties “to the parties, respectively, for 
whose benefit they were taken.” 

By section 816 of the new Code, all undertakings re- 
quired to be given by that act must be filed with the 
clerk of the court, except where in a special case a 
different disposition is directed by the court or pre- 
scribed in that act. In the reviser’s note to this sec- 
tion it is stated that this section is substantially sec- 
tion 423 of the old Code without material change, ex- 
cept the omission of the provision as to filing under- 
takings in replevin, which is one of the ** special cases,” 
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and is provided for in chapter 15 of the same division 
of the revision. Now chapter 15 is one of the remain- 
ing nine chapters of the Code which have never been 
enacted intoalaw. Among those portions of the old 
Code which are printed with the new, and designated 
“as not expressly repealed ” by the new Code, section 
423 is entirely omitted. Your correspondent has been 
unable to find any express repeal of that portion of 
section 423 of the old Code which requires undertak- 
ings in such cases to be delivered to the parties for 
whose benefit they are taken, and he naturally wants 
to know what shall be done with the original under- 
taking, in a replevin suit when the sureties have justi- 
fied. Yours respectfully. 
JOHN B. GREEN. 
Troy, N. Y., October 16, 1879. 


THe EXEMPTION QUESTION. 


To the Editor of the Albany Law Journal: 

The answer to the question raised by ‘‘ N. F.’’ in the 
LAW JOURNAL of October 11 (p. 300) seems to be as 
follows: 

While chap. 417, Laws 1877, repealed art. 2, tit. 5, 
chap. VI, part ILI, of the Revised Statutes, relating to 
executions, it left unrepealed § 169, tit. 4, chap. 2, part 
III, Revised Statutes, which relates to executions is- 
sued out of justices’ courts. The ‘repealing act,” 
however, makes great changes as to exemption from 
executions issued out of justices’ courts. (1) By chap. 
157, Laws 1842, necessary household furniture, tools, 
team, etc., of a householder, were exempt to the value 
of $150, except under an execution issued on a demand 
for the purchase-money of the same. This provision 
having been repealed (chap. 417, L. 1877), it follows 
that no one but a‘ mechanic” can claim exemption 
for tools, etc., and also that a demand for purchase- 
money has no preference over other demands, 

(2) The provisions of chap. 107, Laws 1858, took away 
the exemption of household furniture, etc., so far as it 
would apply to a judgment on a claim for services asa 
domestic. This has also been repealed by the “ re- 
pealing act.” Very truly, J... F. 

ALBANY, October 21, 1879. 


BURDEN OF PROOF OF CONTRIBUTORY NEGLIGENCE. 


To the Editor of the Albany Law Journal: 

Has not the compiler of the authorities on the Bur- 
den of Proof as to Contributory Negligence —in your 
issue of the 18th inst.— misstated the rule with regard 
to the proof of the plaintiff upon that head? He 
says: ‘‘In New York the doctrine is the same” (i. e., 
that the burden of proof is upon the plaintiff), ‘* ex- 
cept that the plaintiff need not prove his freedom from 
contributory negligence in the first instance; which 
amounts pretty much to saying that he is not bound 
to prove it at all.” 

In your issue of February 15, 1879 (vol. 19, No. 7, p. 
134), there is reported a syllabus of the case of Cordell 
v. The N. Y. C. & H. R. R. R. Co., decided by the 
Court of Appeals on November 26, 1879, as follows: 

“Care on the part of one seeking to hold another 
liable for neglect must be established by proof. Where 
there is no proof of such care the court should non- 
suit. * * * Absence of negligence will never be 
presumed. 

“Where one has been killed by the negligence of an- 
other the circumstances must show due care upon his 
part. Where the circumstances point just as much 
to the negligence of the deceased as tu its absence —or 
point in neither direction—the plaintiff should be 
nonsuited. 

“The presumption that every person will take care 
of himself from regard to his life and safety caunot 
take the place of proof.” 


If the syllabus correctly states the rule adopted by 
the court, it would seem as if the case of Johnson v. 
Hudson R. R. R. Co., 20 N. Y. 65, were overruled and 
the doctrine there laid down no longer of force in this 
State. Respectfully yours, 

Henry D. Hotcukxiss. 

New York, October 22, 1879. 

To the Editor of the Albany Law Journal: 

In your article on ** Burden of Proof as to Contrib- 
utory Negligence,” in your last issue, you say: “In 
New York the doctrine is the same [as in Maine, 
Massachusetts, etc.,] except that the plaintiff need not 
prove his freedom from contributory negligence in 
the first instance.””’ You have apparently overlooked 
the case of Reynolds v. The N. Y.C.& H.R. R. R. 
Co., 58 N.Y. 248, in which it is held that ‘**The absence 
of negligence on the part of the person injured must 
be found by the jury. * * * Either by direct proof 
given by the plaintiff or from the circumstances at- 
tending the injury, the jury must be authorized to 
find affirmatively that the person injured was free 
from fault.’”’ (Page 250.) In this case the court held 
that there was sufficient proof to go to the jury of de- 
fendant’s negligence, but that the proof did not war- 
rant the jury in finding that there was no negligence 
on the part of the deceased; and judgment for plain- 
tiff was reversed. This case has been followed by the 
Court of Appeals in the case of Cordell against the 
same defendant (not yet reported); and it is now well 
established in this State that the plaintiff must estab- 
lish as part of his case, the absence of coutributory 
negligence. If there are no eye witnesses of the trans- 
action, this may be proved by circumstances; but in 
the language of Judge Earl in the Cordell case, ‘* When 
the circumstances point just as much to the negligence 
of deceased as to its absence, or point in neither direc- 
tion the plaintiff should be nonsuited.” 


ALBANY, Oct. 20, 1879. M. H. 


[We do not see that our correspondents or the 
cases they cite differ materially from us. The ex- 
act language quoted by them from our article was 
used by the court in the Button case, 18 N. Y. 252. 
The court said: ‘‘It must not be understood that it 
was incumbent on the plaintiff, in the jirst instance, 
to give evidence for the direct and special object of 
establishing the observance of due care by the intes- 
tate; it would be enough if the proof introduced of 
the negligence of the defendants and the circum- 
stances of the injury, prima facie, established that 
the injury was occasioned by the negligence of the 
defendants; as such evidence would exclude the 
idea of the want of due care by the intestate aiding 
to the result.” The Johnson case, 20 id. 65, from 
which we quoted at length, puts the rule substan- 
tially the same. The Reynolds case lays down no 
different rule. On the contrary, it cites the Johnson 
case as authority. In the Reynolds case, which was 
that of a boy found dead on a railway track at a 
highway crossing, there was a nonsuit, but it was on 
the peculiar circumstances of the plaintiff's case, 
which not only did not show an absence of negli- 
gence on the part of the intestate, but absolutely 
showed negligence on his part. There was no neg- 
ligence shown on the part of the defendant, except 
the omission to sound the bell and whistle, and on 
this proof and proof that the boy was found dead 
on the track, apparently run over by the train, the 





plaintiff rested. But the evidence also showed that 
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the deceased was an intelligent school-boy, 13 years 
of age, who lived near the defendant’s road, which 
he crossed daily on his way to and from school; 
that he knew the manner of running the trains ; 
that the day was fair, with but little wind; that the 
track crossed the highway nearly at right angles, 
and ten feet from the crossing the engine could have 
been seen 750 feet distant. It does not appear in 
the report whether the defendant gave evidence or 
whether these facts were elicited from the plaintiff’s 
witnesses. We think the defendant gave evidence, 
for the language is, ‘‘at the close of the evidence, 
the defendants’ counsel moved for a nonsuyit.” But 
even if we assume that the defendant gave no evi- 
dence, we think it is fair to say that the plaintiff's 
own case showed negligence. The point can thus 
be tested: Suppose the plaintiff’s case had simply 
shown the finding of the dead body on the track, 
evidently run over by a train, and the defendant's 
omission to give the signals of warning; will either of 
our correspondents contend that the plaintiff should 
have been nonsuited?, The Cordell case showed cir- 
cumstances like the Reynolds case. We still insist that 
the NewYork rule is this: If on the plaintiff's affirma- 
tive evidence it clearly appears that he himself was 
materially negligent, he may be nonsuited; other- 
wise the defendant, assuming that negligence on 
his part is shown, must give his proof. If on the 
whoie case it clearly does not appear that the plain- 
tiff was free from negligence, he may be nonsuited ; 
but if the evidence is conflicting, the evidence must 
gotothe jury. So far as we can see, there is no 
sign anywhere of overruling or disputing the doc- 
trine of the Johnson and Button cases.— Ep. ALB. 


L. J.] 





NOTES. 

CORRESPONDENT writes us, in regard to the 
“* yew tree case,”’ where the horse died by crop- 
ping the leaves of a yew tree planted ina burial ground 
adjoining his pasture, that it was an appropriate appli- 
cation of the maxim, “sick yew-tree chew-oh.”? Out 
of regard for the gentleman’s reputation, family, and 
friends, we suppress his name, but if he will call at 
this office we will hand over to him the belt for bad 

punning which we have so long held. 


The American Law Review presents to its subscrib- 
ers a full index of the thirteen volumes ending with 
the number of July, 1879. On and after the first of 
January next, the Review will appear asa monthly. 
Some changes will be made in its material. Articles 
on subjects of practical interest will appear in every 
number; exceptionally valuable decisions will be 
printed in full with annotations; and especially, there 
will be a monthly review of matters of interest to all 
lawyers, composed of correspondence from all parts of 
the country, personal news about judges and lawyers, 
reviews of other legal periodicals. and notices of de- 
cisions ahead of the regular reports. The subscrip- 
tion price will remain unchanged. We regard the pro- 
posed changes as an improvement. To fire oftener 
and lighter charges is what the Review has needed. At 
the same time it does not propose to lower its stand- 
ard of learned and elaborate treatment of large topics. 
The Review has our best wishes aud our high esteem. 











A singular case came before the judge of the Brighton 
county court on the 3d inst. The plaintiff was Mr. 
Ivens, a gentleman over six feet in height, and more 
than proportionately stout, whose gigantic proportions 
excited considerable interest as he stepped into the 
witness box. The defendants were a firm of tailors 
in Brighton, who had extensively advertised suits of 
Scotch tweed at two guineas. It appeared that Mr. 
Ivens requested the defendants tu send some one to 
measure him for one of these suits; and when the 
messenger arrived at his house, jocularly remarked 
that it would be a losing bargain. Responding in the 
same vein, the assistant said it would be a splen- 
did advertisement for them, and that they made the 
little ones pay forthe big ones. The plaintiff was then 
measured for the clothes, and went, as arranged, to 
try them on; but was met by the head of the firm, 
who, considerably less pleased than his assistant, said 
they were not accustomed to work for giants, and re- 
fused to make the suit. The plaintiff thereupon left 
the shop and obtained a suit elsewhere and he now 
sued to obtain the difference in the prices, namely, 
thirteen shillings. The defense was that no contract 
had been made; but his Honor expressed a different 
opinion, and gave a verdict for the amount claimed, 
with costs.—London Law Journal. 


One special act of vandalism on the part of the 
Middle Temple Benchers calls for notice. A fountain, 
immortalized by Lamb, Thackeray, and Dickens, was 
wont to cast its graceful stream into the air froma 
simple but suitable basin in Garden Court. The whole 
scene was so pretty and rural as to merit its ap- 
pellation of an oasisinthe desert; the fountain was 
venerable and recalled pleasant memories, was in 
keeping with its surroundings, and was a real refresh- 
ment to the eye wearied with poring over books and 
papers. But the fountain has disappeared, and in its 
stead has sprung up a New Road monstrosity, a gim- 
crack stucco villa garden ornament, which has nothing 
in common with any thing near it. Even the wander- 
ing tourist in the Long Vatican points and jeers at it 
while it spouts its meagre jet with all the fussy assur- 
ance of a conscious sham. It would seem as though 
the authors of its disgraceful being were at length 
ashamed of their handiwork, since this apology for a 
fountain bears none of those mystic initials which in- 
dicate the treasurer in whose reign adornments or 
alterations have been effected. Pikes are a sturdy fish, 
and eels enjoy considerable vitality ; but the pike and 
the eels which disported themselves in the old basin 
simultaneously gave up the ghost or disappeared when 
their habitation was defiled by the introduction of this 
uncomely water-work. Eels can travel by land, and 
perhaps these particular eels betuok themselves to the 
congenial mud of the neighboring Thames, and left 
the pike to his fate; perhaps, like the inhabitants of 
some Judzan town on the approach of the Romans, as 
related by Josephus, the pike first devoured the eels 
and then committed suicide. We cannot say; but 
anyway the fish in Garden Court testified their disgust 
at the innovation in the strongest manner open to 
them.—London Law Times. 





A correspondent writes us, in regard to our recent 
article on Waiver by Insured of Statutory Benefits, 
that Chamberlain v. Insurance Co., 55 N. H. 249, cited 
by Judge Dillon and mentioned by us, is overruled by 
Sleeper v. Insurance Co., 56 id. 401. The former, how- 
ever, is not overruled on the point in question, but 
only on the point as to what constitutes a ‘ mistake” 
within the meaning of the statute. In the latter case 
the court say: ** Its provisions seem to me to relate to 
mistakes or misrepresentations that occurred in the 
making of the contract, and not in its performance.” 

















THE ALBANY LAW JOURNAL. 


361 











The Albany Law Journal. 


ALBANY, NOVEMBER 8, 1879. 











CURRENT TOPICS. 





LITIGATION is pending between the States of 
New York and Connecticut concerning the 
claim of the former State to certain islands in the 
Sound near the coast of Connecticut. The title of 
New York to Long Island and its claim to the islands 
in the Sound rest upon a grant from James Ist to 
the Plymouth Company in 1620. In 1635 this com- 
pany issued letters-patent of the lands in question 
to William, Earl of Stirling, who took possession of 
the lands so far as the Dutch would allow. About 
1660, James, Duke of York, purchased from the 
fourth Earl of Stirling, the surrender of his Ameri- 
can possessions, for the consideration of £300 per 
annum. In 1664 the Duke of York obtained from 
his brother, Charles 2nd, a patent for the province 
of New York, including the former possessions of 
the Earl of Stirling. In this patent Long Island is 
named, but the smaller islands, which were then 
unnamed and unknown, are not specifically men- 
tioned; but in the patent from the Plymouth Com- 
pany to the Earl of Stirling the words are such as 
to include all the islands along the Connecticut 
coast. As the Duke of York purchased all the 
rights of the Earl of Stirling, and the colony of 
New York had jurisdiction over all lands in Amer- 
ica belonging to the Duke, the colony claimed, and 
afterward tle State claims, jurisdiction over all 
islands in Long Island Sound. 


The islands in the Sound were esteemed of so lit- 
tle value, that for nearly 200 years the States were 
content to leave the question of jurisdiction over 
them unsettled; but now the oyster beds around 
these islands and in the shoal waters. are of such 
great value, that the question of the exact position 
of the boundary becomes of importance. Connec- 
ticut several years appointed commissioners to settle 
the matter, but New York would take no steps. 
Connecticut therefore commenced a suit in the Fed- 
eral court, to test the question, in which suit the 
State has answered, setting up her claims. Last 
winter the New York Legislature passed an act ap- 
pointing the secretary of State, the attorney-general, 
and the State engineer commissioners to negotiate 
with Connecticut in the matter. The New York 
commissioners requested the director of the State 
survey to act as consulting engineer of their board. 
The first meeting with the Connecticut commission- 
ers was held at Saratoga. On the part of New 
York there were present Secretary of State Beach, 
Attorney-General Schoonmaker, State Engineer Sey- 
mour, and State Survey Director Gardner. Con- 


necticut was represented by ex-Judge Seymour, of 

Litchfield; ex-Senator Foster, of Norwich; and ex- 

Gov. Miner, of Stamford. Meetings have since 

been held in Albany, and the joint board have ex- 
Vor. 20.— No. 19, 





amined the islands in the Sound. The board have 
also under consideration the settlement of the land 
boundary between the two States. It is said, that 
owing to the disappearance of monuments and the 
imperfection of early surveys, every boundary of 
New York, except the northern, is disputed or un- 
certain. : 


The great Orange case in Montreal has come to 
an ignominious and unsatisfactory conclusion, The 
action was Grant v. ex-Mayor Beaudry, for false im- 
prisonment. The plaintiff charged that the defend- 
ant caused his arrest upon a complaint that he with 
others unlawfully assembled in a street procession, 
thereby provoking a breach of peace. The proces- 
sion was in honor of William, Prince of Orange. 
The plaintiff also charged that the defendant pro- 
cured an indictment against him, and averred that 
he was tried and acquitted thereupon. The defend- 
ant pleaded that the assemblage was dangerous and 
illegal, and had been prohibited by his proclamation, 
and that defendant consented to his own arrest for 
the purpose of testing the legality of the proclama- 
tion. After all this promise, it was a pity to have 
the case go off on a technicality. The court held 
that the ‘‘notice of action” —equivalent to our 
summons — was insufficient because it did not state 
the place of the trespass, nor the residence of the 
plaintitf’s attorneys. Mr. Justice Mackay cites Eng- 
lish precedents, and says, ‘‘there cannot be one law 
for the Martins, the Kembles, the Maddens., and the 
Bettersworths, and another for the Grants,” and 
that he will not ‘‘stultify” himself by departing 
from those precedents. These British are always 
spoiling sport. Did they not saw Courtney’s boat 
in two at Chautauqua? But his Honor was clearly 
right. We subjoin the ‘‘notice” as a curiosity, 
even to code lawyers: 


e 


‘‘ District of Montreal, Superior Court. David 
Grant, plaintiff, v. Hon. J. L. Beaudry, defendant. 
To the Hon. J. L. Beaudry, Mayor of Montreal: Sir 
— We give you notice that David Grant of the city 
of Montreal, salesman and trader, will claim from 
you personally the sum of ten thousand dollars dam- 
ages, by him suffered from the abuse made of your 
authority in causing his arrest illegally and for no 
cause, on the twelfth day of July last (1878), and 
that unless you make proper amend and reparation 
of such damages within a month, judicial proceed- 
ings will be adopted against you. Yours, Doutre, 
Branchaud & McCord, advocates for plaintiff.” 


The judges of the Court of Appeals of Kentucky 
have declined to hear the appeal of Buford, con- 
victed of the murder of Judge Elliott, formerly of 
that court, and the governor must appoint a special 
court, as provided in the Constitution. It will be 
remembered that the pretext for the murder was a 
decision by Judges Elliott, Cofer, and Hines, ad- 
verse to Buford. The two surviving judges were 
witnesses on the murder trial. The chief justice, 
who presided on that trial, was by law disqualified 
from sitting on the appeal. A majority were thus 
disqualified. The disqualification was put, not only 
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on the ground that the judges had been witnesses in 
the case, but on the ground that they had concurred 
in the act for which the deceased lost his life. Chief 
Justice Pryor, after referring to the novelty of the 
case, in discussing the various grounds of disquali- 
fication, observes: ‘‘The interest disqualifying a 
judge may result from bias or passion, such as is 
calculated to control his action, notwithstanding his 
efforts to divest himself of all prejudice and feel- 
ing. A conscious bias or prejudice is such an inter- 
est as should cause the judge to leave the bench.” 
The opinion concludes as follows: 


**The life of an associate was taken for an act 
done and approved by all. The previous connection 
of the three judges with the subject-matter from 
which this prosecution had its origin, and their par- 
ticipation in the trial resulting in the conviction of 
Buford, whether as witnesses or otherwise, render 
them incompetent to try this case. While the judge 
cannot and should not avoid a responsibility im- 
posed upon him by law, although it may subject 
him to the criticism of others, even of those who 
rank high in the profession to which he belongs, he 
should be careful never to so act in the decision of 
any cause as to invite suspicion as to personal or pro- 
fessional integrity. We are satisfied that we should 
retire from the bench, making an order certifying 
to the governor the fact that three judges now pres- 
ent on the bench cannot preside on account of in- 
terest in the event of the cause.” 


The case nearest in point, cited by the court, was 
Hall v. Thayer, 105 Mass. 219, which holds that a 
judge of probate is disqualified by personal interest 
to appoint his wife’s brother administrator of the 
estate of a deceased person, of which her father is 
a principal creditor. That case is rather stronger 
than this, but the action of the judge in this will 
be universally approved. 


That portion of the public of the city of New 
York who do not carry clubs have evidently ‘‘ got 
their backs up” on the matter of wrongful clubbing 
and arrests by policemen. So long as the clubbings 
and arrests are confined to small and ragged boys, 
the officers are tolerably safe, but once in a while 
they ‘‘catch a Tartar.” That was the case with the 
officer who arrested Mr. McIntyre. The latter, a 
respectable man, was accompanying a respectable 
lady home from a respectable party late one evening. 
The two were gaily chatting, and occasionally laugh- 
ing loudly. An officer arrested McIntyre on a charge 
of disturbing the peace, and hustled him off to the 
station house and locked him up, leaving the lady 
to go home alone. McIntyre sued him for damages, 
and has recovered a verdict for $2,500. In charging 
the jury Judge Spier said: 

**T say to you, first, that mere talking or singing 
does not, at common law, constitute a breach of the 

ace, and an officer cannot arbitrarily make it one 

y calling it a disturbance. Second, unless there is 
an actual breach of the peace or an affray there is 
nothing of which the common law takes cognizance 
—nothing which justifies an officer's interference ; 
and if he interferes and parties do not desist, an 
he then threatens force, they may then threaten resist- 





ance. Have you heard any evidence in this case of 
there being any tumult or disturbance of the peace 
except this alleged noise? If there was not, then 
the officer could be resisted, and the plaintiff was 
entitled to exercise just such force as was necessary 
to protect himself. The defendant himself com- 
mitted a breach and he cannot justify himself by 
calling that a breach of the peace which was not a 
breach. He must show by the facts that there was 
an actual breach. Third, being merely drunk is not 
by the law sufficient to justify interference. The 
words ‘‘drunk and disorderly” must mean disor- 
derly not only in the sense of being drunk but of 
causing annoyance to others. It has been decided 
in our courts and in the courts of England time out 
of mind that where a policeman arrests, unless he is 
legally justified in arresting, resistance to him to any 
extent necessary will be lawful and justifiable. If 
the defendant in this case had done just what the 
plaintiff said he did do, then I hold that the plain- 
tiff could have done any thing for the purpose of 
preventing him.” 

This is a sort of judicial expression very much 
needed in the city of New York, as we are led to 
believe from many sources of information. Police- 
men are quite too free with their clubs in trying to 
make peaceable citizens ‘‘ move on,” and get out of 
the way of processions, and the like. We really 
wish that Mr. McIntyre had known the law and had 
a club. 

eee eee 
NOTES OF CASES. 

N Chunot v. Larson, 48 Wis. 536, a dog, while 
trespassing on the plaintiff's land, killed his 
cow. eld, that the owner of the dog was liable 
for the damage, although he had no previous knowl- 
edge of the dog’s vicious propensity. ‘‘ The ground 
of liability rests upon the breach of the close, and 
the killing of the cow is alleged by way of aggra- 
vation of damages. The dog being a trespasser in 
the place where the injury was committed, the de- 
fendant was bound to make full compensation for 
the whole injury which he did, whether he had pre- 
vious knowledge of the vicious propensity of the 
dog or not. This is the doctrine laid down or recog- 
nized in the authorities in such a case.” Beckwith 
v. Shordike, 4 Burr. 2093; Angus v. Radin, 5 N. J. 
Law, 815; Dolph v. Ferris, 7 W. & S. 367; Lyke v. 
Van Leuven, 4 Den. 127; 8. C., 1 N. Y¥. 515; Decker 
v. Gammon, 44 Me. 322. This doctrine has not been 
adopted without dissent. In Lyke v. Van Leuven 
the Supreme Court (4 Den. 127) held that the action 
was not sustainable without proof of the scienter, 
although the animals doing the mischief were tres- 
passing on the plaintiff's land at the time. The 
court say, ‘‘the defendants were undoubtedly liable 
for the trespass of the swine in the plaintiff's close, 
although not for this unnatural injury done by 
them,” 7. ¢., killing a cow and calf. They distin- 
guish Beckwith v. Shordike on the ground that the 
defendant was himself a trespasser at the time. On 
appeal, the Court of Appeals (1 N. Y. 515) affirm 
the judgment below on a question of pleading, the 
complaint not alleging a trespass on land, but dis- 
approve the doctrine laid down as to the necessity 
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of proving the scienter, saying the plaintiff may re- 
cover, upon proving the breaking and entering, “ as 
well for the damage for the unlawful entry as for 
the other injuries so alleged by way of aggravation 
of the trespass, without alleging or proving that the 
defendant had notice that his animals had been ac- 
customed to do such or similar mischief.” In the 
principal case itself, Ryan, C. J., dissents on the 
ground of the distinction between animals fere na- 
ture and those mansuete nature, with an especial 
leaning in favor of the dog. He says: “All the 
cases treat the dog, against the authority of Dr. 
Watts, as mansuete nature until he becomes vicious 
to his owner’s knowledge. As an English judge is 
reported to have lately said, the law allows a dog 
his first bite. 17 Alb. L. J. 196.” ‘I am of course 
not unaware that many cases take a different view; 
and that there was at common law some subtlety 
and conflict of decision on the question, whether 
and when the remedy was in case or in trespass. 
Indeed, there may be almost as much difficulty in 
finding a fixed rule in canine law as in canine Latin.” 
‘* As already seen, the law in relation to dogs is, in 
some respects, distinguishable from that in relation 
to other domestic animals. This distinction is not 
recognized in the opinion of the court in this case; 
and the rule of the owner's full responsibility for 
all injuries by trespassing animals, whether within 
or without their natural habits, is not apparently 
limited to any class of unimals. The opinion does 
not notice the distinction between animals fer@ na- 
ture and animals mansuete nature ; between domes- 
tic animals with vicious habits, and domestic ani- 
mals without vicious habits. It appears to hold 
persons as liable for all actual damages by accidental 
trespass of their animals, as for like personal tres- 
pass. Iam afraid that this is not quite in accord 
with some judgments of this court, and may prove 
troublesome. For instance, such a rule has never 
been recognized in cases arising from trespass of 
animals on railroads. Doubtless the owner of a 
horse or an ox trespassing on a railroad, without 
fault of the company, would be liable to it for grass, 
beside the track, eaten or trodden down by the an- 
imal; for these injuries would be within its nature. 
But if a domestic animal, contrary to its nature, 
should attack a railroad train and wreck it, the 
owner's liability would be a very grave question. 
If such a case should arise, the judgment in this 
case might trouble the court. See 20 Alb. L. J. 6.” 


Two rather recent cases show the necessity of 
moderation of utterance in counsel, namely, Coble v. 
Coble, 79 N. C. 589, and Brown v. Swineford, 44 Wis. 
282. In the former it was held that it is not within 
the privilege of counsel in argument to a jury to 
use language calculated to humiliate and degrade 
the opposite party in the eyes of the jury and by- 
standers, particularly when he has not been im- 
peached; and where, on the trial, a witness for 
plaintiff had been impeached by the testimony of 
defendant, and plaintiff's counsel said in addressing 
the jury, ‘‘that no man who lived in defendant’s 





neighborhood could have any thing but a bad char- 
acter; that defendant polluted every thing near him, 
or that he touched; that he was like the upas tree 
shedding pestilence and corruption all around him ;” 
that the defendant was entitled to a new trial, 
without showing that his cause was prejudiced by 
the use of that language. The same doctrine was 
held in the latter case. In that case, no evidence 
having been given of the defendant’s ability to pay 
exemplary damages, the plaintiff’s counsel appears 
to have undertaken to supply this want of evidence 
by commenting to the jury upon the appellant’s 
connection with the railroad company, and the 
wealth and power of the company as a great cor- 
poration, and defendant’s ability, from his con- 
nection with it, to pay any judgment which 
might be rendered against him. The court 
held that it is error sufficient to reverse a 
judgment, for counsel, against objection, to state 
facts pertinent to the issue and not in evidence, or 
to assume arguendo such facts to be in the case when 
they are not. Some of the cases go further, and 
reverse judgments for imputation by counsel of 
facts not pertinent to the issue, but calculated to 
prejudice the case. Tucker v. Henniker, 41 N. H. 
317; State v. Smith, 75 N. C. 306; Ferguson v. State, 
49 Ind. 83; Hennies v. Vogel. The court say, in 
Brown v. Swineford: ‘The profession of the law is 
instituted for the administration of justice. The 
duties of the bench and bar differ in kind, not in 
purpose. The duty of both alike is to establish the 
truth and to apply the law to it. It is essential to 
the proper administration of justice, frail and un- 
certain at the best, that all that can be said for each 
party, in the determination of fact and law, should 
be heard. Forensic strife is but a method, and a 
mighty one, to ascertain the truth and the law gov- 
erning the truth. It is the duty of counsel to make 
the most of the case which his client is able to give 
him; but counsel is out of his duty and his right, 
and outside of the principle and object of his pro- 
fession, when he travels out of his client’s case and 
assumes to supply its deficiencies. Therefore is it 
that the nice sense of the profession regards with 
such distrust and aversion the testimony of a lawyer 
in favor of his client. It is the duty and right of 
counsel to indulge in all fair argument in favor of 
the right of his client; but he is outside of his duty 
and his right when he appeals to prejudice irrele- 
vant to the case. Properly, prejudice has no more 
sanction at the bar than on the bench. But an ad- 
vocate may make himself the alter ego of his client, 
and indulge in prejudice in his favor. He may even 
share his client’s prejudices against his adversary, 


_as far as they rest on the facts in his case. But he 


has neither duty nor right to appeal to prejudices, 
just or unjust, against the adversary, dehors the very 
case he has to try. The very fullest freedom of 
speech within the duty of his profession should be 
accorded to counsel; but it is license, not freedom 
of speech, to travel out of the record, basing his 
argument on facts not appearing, and appealing to 
prejudices irrelevant to the case and outside of the 
proof.” 
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CURIOUS CRIMINAL LAW. 


N looking over 55th Alabama Reports, which con- 
tains a large number of criminal cases, we have 
noted several of rather curious interest. 

Campbell v. State, p. 80. It being a material 
question whether certain footprints were made by 
the prisoner, he was allowed by the court to exhibit 
his naked feet to the jury, that they might see 
whether he could have made the tracks, and also to 
walk over the sawdust on the floor of the court 
room in front of the jury box; and his counsel 
having measured his tracks, and commented on the 
difference between them and those described by the 
witnesses for the prosecution, the prosecuting attor- 
ney objected to his mode of measurement, as differ- 
ent from that used by the witnesses for the prosecu- 
tion; whereupon the judge remarked in the hearing 
of the jury that there was no evidence that the de- 
fendant had walked over sawdust. Held, that this 
remark not being untrue, nor of sufficient import- 
ance unduly to influence the minds of an intelligent 
jury, was not a reversible error. The court, in com- 
menting on the practical test thus allowed, cited 1 
Hale’s P. C. 136, where a prisoner, charged with 
rape, successfully defended himself ‘‘ by being per- 
mitted to show privately to the jury that he had 
a frightful rupture, which made it impossible he 
could be guilty.” In another case of tracks, in 
Stokes v. State, 5 Baxt. 619, the prosecution brought 
a pan of mud into court, and having proved that 
the mud was about as soft as the mud in a creek, 
where tracks, alleged to be those of the prisoner, 
were seen, the prosecuting attornery called upon the 
prisoner to put his foot in the mud in the pan, and 
upon objection, the court told the prisoner he could 
do so or not, as he chose; the prisoner refused; the 
judge charged that his refusal was not to be taken 
against him; he was convicted; held, that he was 
entitled to a new trial. We heartily wish that all 
the fellows who make tracks in sawdust could be 
sent to Alabama and convicted of something. The 
modern courts are more modest than in Hale’s time, 
for in Brown v. Swineford, 44 Wis. 282, we find the 
following : ‘‘The court would be wanting in self- 
respect, to decide this appeal without some word of 
censure for an indecency committed on the trial. 
During his examination as a witness, the respondent 
was permitted, without apparent objection of court 
or counsel, to uncover and exhibit to the jury his or- 
gans of generation. No such indecency is ever neces- 
sary, or should be tolerated in court. If the condition 
of any private part of the body of any party, male 
or female, is material on any trial, it should be pri- 
vately examined by experts out of court, and expert 
testimony be given of it. Such an exposure as was 
made in this case, if made without leave of the 
court, might well be punished as a contempt; made 
with the sanction of the court, it is none the less im- 
proper and indecent, well calculated to disgrace the 
administration of justice, and to bring it into ridi- 
cule, if not into contempt. It is hoped that this 
court may never have another occasion for such 
censure,” 





In Hunt v. State, p. 138, it was held that under a 
statute making it grand larceny to steal any cow, 
sheep, hog, etc., it is not grand larceny to steal a 
dead hog after accidentally killing it. Here is de- 
cided just the question which counsel argued but 
which the court refused to decide in Reed v. State, 
16 Fla. 564. See, also, 19 A. L. J. 368. Hunt got 
a new trial, and for the present saved his bacon. 

In Watson v. State, p. 158, it is held that the 
court know what lager beer is. The learned court 
say (the italics are ours): ‘‘ It is most unquestion ble, 
that courts will take notice of what is within the 
common experience or knowledge of all men.” 1 
Greenl. Ev., $6. It is not therefore necessary to 
prove the meaning of words in the vernacular lan- 
guage, nor the meaning of terms, which, from con- 
tinuous use, have acquired a definite signification, 
generally, if not universally known. This court 
has taken judicial notice of the nature of lotteries, 
and the manner in which they are conducted. 
Boullemet v. State, 28 Ala. 88. So, also, of the 
business of an ambrotypist and daguerreoty pist, 
and photograph painter. Barnes v. Ingalls, 39 id. 
193. So, that the word syndic, in the civil law, 
very nearly corresponds with that of assignee in the 
common law. Lager beer is certainly universally 
known here as a malt liquor ; and it would be as vain 
and useless to offer evidence that such is its charac- 
ter, as that whisky is a distillation of grain, or 
wine of fermented juice of the grape, or cider the 
expressed juice of the apple. The word is now 
found in the dictionaries commonly used; and from 
its introduction into this country as a beverage, that 
it is a malt liquor is known wherever it is drunk, or 
is an article of commerce. Courts cannot profess ig- 
norance of the meaning of words of popular use, and 
about the signification of which no intelligent member of 
the community would hesitate. Evidence that lager 
beer was a malt liquor was not necessary to support 
the indictment.” 

In Wetmore v. State, p. 198, it was held that back- 
gammon as usually played, although dice are em- 
ployed, is not a ‘‘ game played with dice,” within the 
prohibition of the statute against gaming. The 
court observe: ‘‘In the American Cyclopedia, it is 
said, this game is ‘played with dice and thirty 
pieces, called men, upon a board or table, pecu- 
liarly marked.’ The derivation of the name is not 
satisfactorily settled. Three agencies are employed 
in the game: the table, the men, and the dice, or 
some other instrumentality to determine the chances. 
It is agame not much dependent on chance, but 
depends largely on the skill of the player. The 
dice are employed as a convenient mode of deter- 
mining who shall first move, and afterward, of 
designating the number of points in the table each 
player shall alternately be entitled to move his men, 
on their journey tothe home table. The table, and 
the pieces, or men, are indispensable agencies. The 
dice may be dispensed with. Any agency which 
will indicate, by chance, one of each of two series 
of numbers from 1 to 6, will supply the place of the 
dice; and a game thus played will be backgammon, 
as much so as if dice had been employed. In back- 
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gammon, the dice do not determine the result of the 
game. That is determined by the moves of the men 
by the opposing players; and as we have said above, 
this is brought about much more by the skill of the 
contestants, than by the accidental fall of the dice.” 
The court refer to Jones v. State, 26 Ala. 155, where 
it was held that a raffle with dice was a ‘‘ game” 
within the statute. The court in the principal case 
laid stress on the fact that although the statute had 
been in force seventy years, no one had ever been in- 
dicted before for playing backgammon. 

Gooden v. State, p. 178, was an indictment for 
forging the name Daniel Threet. Held, that if fraud- 
ulently done in the neighborhood where Daniel 
Thweatt lived, the indictment could be maintained, 
and Thweatt might testify that many of his acquaint- 
ances pronounced his name Zreet. A singular case 
of idem sonans. 

In Gillman v. State, p. 248, it was held that a 
person who, being the owner of a two-story build- 
ing, offers for rent, for use as a theater, a room or 
hall in the upper story, containing asmall stage and 
dressing room, which might be used for small dra- 
matic exhibitions, but who had never used it as a 
theater, nor let it. to another to be so used, cannot be 
convicted of ‘‘engaging in, or carrying on, the 
business of keeping a theater,” under the provisions 
of the revenue law. The court said: ‘*‘ The charge 
given by the circuit judge imports, that although 
no theatrical performance had ever been exhibited 
in the room or hall referred to, yet if the defend- 
ant ‘offered it for rent to be used as a theater,’ he 
was guilty. Although it might not be necessary, in 
a business of this sort, to show the series of acts 
which must, according to the case of Weil v. The 
State, 52 Ala. 19, and other and older cases in this 
State, be proved, in order to establish the charge 
that a defendant ‘did engage in, or carry on, the 
business’ of retailing spirituous liquors; yet cer- 
tainly it cannot be held that a person ‘ did engage 
in, or carry on, the business of keeping a theater,’ 
who only offered a room for rent, to be used as a thea- 
ter, if he had in fact never used it, or let it to another 
to be used for that purpose. A mere intent, or en- 
deavor to violate a law, is not punishable in such a 
case as this, without an act done, or omitted to be 
done, by which the offense is consummated. This 
portion of the charge is, therefore, erroneous.” We 
wonder how it would be held if a young lawyer, 
who had never had a case, should be indicted for 
practicing without a license ? 

In Thomas v. State, p. 260, it was held that an 
indictment which charges that the defendant, a 
woman, ‘‘was a common night-walker, and did 
walk and ramble in the streets and common high- 
ways at unreasonable hours of the night, without 
having any lawful business, and without any neces- 
sity therefor, against good morals and good man- 
ners, to the common nuisance of all good people of 
said county,” etc., does not contain a sufficient 
charge of an evil or unlawful purpose, and will not 
support a conviction. The court observe: ‘‘A 
night-walker, simply as such, seems, by the old 
English law, to have been held to be a suspected 





person, rather than a criminal, and to be therefore 
liable to be arrested, and kept in custody until the 
next morning, and then to be taken before a magis- 
trate for examination, who might require him or her 
to find sureties for good behavior, if under the cir- 
cumstances that were thought proper. 1 Burns’ 
Justice, 942, title ‘Eves Droppers;’ 3 Hawk. P. C. 
(7th Eng. ed. by Leach) 64, § 20; 2id. 14, § 4; Law- 
rence v. Hedger, 3 Taunt. 14. A common night- 
walker was sometimes liable to indictment also. 3 
Hawk. 78, § 64. But this was allowed, we pre- 
sume, upon a further charge that he or she was @ 
night-walker with some criminal or unlawful pur- 
pose or intent —as, for instance, to eve-drop men’s 
houses, ‘to hearken after discourse, and thereupon 
to frame slanderous and mischievous tales;’ ‘or to 
cast men’s gates, carts, or the like, into ponds, or 
commit other outrages or misdemeanors in the 
night.’ 1 Burns’ Justice, ubi supra; or ‘a woman 
walking up and down the streets to pick up men,’ 
for lewd intercourse. Lawrence v. Hedger, supra.” 
The court distinguished State v. Dowers, 45 N. H. 
543, where the indictment was substantially like 
this, on the ground that the offense in New Hamp- 
shire is statutory, and the indictment followed the 
statute. 

In Adler v. State, p. 16, ‘‘ Webster’s Unabridged ” 
got a good recommendation, the court holding that 
they would take judicial notice of its standard au- 
thority. In this case, under an indictment for sell- 
ing lager beer to a minor, it was held that neither 
the fact that the minor represented himself to be of 
age (unless the defendant believed him to be of age), 
nor the fact that his father had told him he might 
drink ‘‘ lager,” would excuse the defendant. 

In Lavender v. State, 60 Ala. 60, it is held that a 
pig, four or five months old, is a hog, within the 
meaning of a statute making it grand larceny to 
steal any ‘‘ hog, sheep, or goat.” 

——_—~— <> ——_——_ 
POWER OF CONGRESS TO ALTER CORPO- 
RATE CHARTER GRANTED BY IT. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


THE UNION PActric RAILROAD COMPANY, appellant, 
v. THE UNITED STATES. 


In the acts of Congress of July 1, 1862, and July 2, 1864, in- 
corporating the Union Pacific Railroad Company, it is 
provided that Congress may at any time add to, alter, 
amend, or repeal such acts. Held, that the act of May 
7, 1878, which requires the railroad company in the man- 
agement of its affairs to set aside a portion of its cur- 
rent income as a sinking fund to meet an unmatured 
mortgage indebtedness to the United States and other 
mortgage debts when they shall mature, was author- 
ized under the reservation of the power of amend- 
ment, did not deprive the company of its property with- 
out due process of law, and did not in any way improp- 
erly interfere with vested rights. 

PPEAL from the Court of Claims. 

By act of Congress passed July 1, 1862, the Union 
Pacific Railroad Company was incorporated and au- 
thorized to construct its railroad through the Territo- 
ries of the United States. Grants of land were made 
in aid of such construction, also a grant of subsidy 
bonds of the United States, bearing interest at six per 
cent per annum, which were to become due thirty 
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years after date. By section 6 of the act it was pro- 
vided that the grants aforesaid are made upon condi- 
tion that said company shall pay said bonds at matu- 
rity, and shall keep said railroad and telegraph line in 
repeir and use, and shall at all times transmit dis- 
patches over said telegraph line, and transport mails, 
troops and munitions of war, supplies and public stores 
upon said railroad for the government, and all compen- 
sation for services rendered for the government shall 
be applied to the payment of said bonds and interest 
until the whole amount is fully paid. Said company 
may also pay the United States, wholly or in part, in 
the same or otber bonds, treasury notes or other evi- 
dences of debt against the United States, to be allowed 
at par; and after said road is completed, until said 
bonds and interest are paid, at least five per centum of 
the net earnings of said road shall also be annually ap- 
plied to the payment thereof. 

By section 18 it is provided thus: *t And the better 
to accomplish the object of this act, namely, to pro- 
mote the public interest and welfare by the construc- 
tion of said railroad and telegraph line, and keeping 
the same in working order, and to secure to the gov- 
ernment at all times (but particularly in time of war) 
the use and benefits of the same for postal, military 
and other purposes, Congress may at any time, having 
due regard for the rights of said companies named 
herein, add to, alter, amend or repeal this act.” 

By act of July 2, 1864, it is enacted (§ 5) that only 
one-half of the compensation for services rendered for 
the government by said companies shall be required to 
be applied to the payment of the bonds issued by the 
government in aid of the construction of said roads; 
(§ 6) that the lien of the United States bonds shall be 
subordinate to that of the bonds of any or either of 
said companies hereby authorized to be issued on their 
respective roads, property and equipments, and (§ 22) 
“that Congress may at any time alter, amend or repeal 
this act.” 

By act of Congress of May 7, 1878, it is provided that 
certain of the net earnings of the company, after the 
payment of interest on the first mortgage bonds, shall 
be paid into a sinking fund, to be managed by the 
United States; also the compensation received from 
the United States for services, and (§ 6) that no divi- 
dend shall be voted, made or paid for or to any stock- 
holder in said company at any time when the said 
company shall be in default in respect of the payment 
either of the sums required to be paid into said sink- 
ing fund. (§7) That the said sinking fund so estab- 
lished and accumulated shall, at the maturity of said 
bonds so respectively issued by the United States, be 
applied to the payment and satisfaction thereof, 
according to. the interest of said company in said 
fund, and of all interest paid by the United States 
thereon, and not reimbursed, subject to the provisions 
of the next section. By section 8 the fund is to be 
held for the benefit of the other creditors of the com- 
pany. 

The Secretary of the Treasury refused to pay to the 
company $5,225.86, one-half the charge for transport- 
ing troops by it in July, 1878, but paid it into the sink- 
ing fund provided by the act of 1878. 


Warrer, C.J. The single question presented by this 
case is as to the constitutionality of that part of the act 
of May 7, 1878, which establishes in the treasury of the 
United States a sinking fund. The validity of the rest 
of the act is not necessarily involved. 

It is our duty, when required in the regular course 
of judicial proceedings, to declare an act of Congress 
void if not within the legislative power of the United 
States, but this declaration should never be made ex- 
cept in a clear case. Every possible presumption is in 


favor of the validity of a statute, and this continues 
until the coutrary is shown beyond a rational doubt, 





One branch of the Government cannot encroach on 
the domain of another without danger. The safety of 
our institutions depends in no small degree on a strict 
observance of this salutary rule. 

The United States cannot any more than a State in- 
terfere with private rights, except for legitimate goy- 
ernmental purposes. They are not included within 
the constitutional prohibition which prevents States 
from passing laws impairing the obligation of con- 
tracts, but equally with the States they are prohibited 
from depriving persons or corporations of property 
without due process of law. They cannot legislate 
back to themselves, without making compensation, the 
lands they have given this corporation to aid in the 
construction of its railroad. Neither can they by leg- 
islation compel the corporation to discharge its obliga- 
tions in respect to the subsidy bonds otherwise than 
according to the terms of the contract already made 
in that connection. The United States are as much 
bound by their contracts as are individuals. If they 
repudiate their obligations, it is as much repudiation, 
with all the wrong and reproach that term implies, as 
it would be if the repudiator had been a State or a 
municipality or a citizen. No change can be made in 
the title created by the grant of the lands, or in the 
contract for the subsidy bonds, without the consent of 
the corporation. All this is indisputable. 

The contract of the company in respect to the sub- 
sidy bonds is to pay both principal and interest when 
the principal matures, unless the debt is sooner dis- 
charged by the application of one-half the compensa- 
tion for transportation and other services rendered 
for the Government, and the five per cent of net earn- 
ings as specified in the charter. This was decided in 
U. P. R. R. Co. vy. U. 8.,91U. 8. 72. The precise point 
to be determined now is, whether a statute which re- 
quires the company in the management of its affairs to 
set aside a portion of its current income as a sinking 
fund to meet this and other mortgage debts when they 
mature, deprives the company of its property without 
due process of law, orin any other way improperly in- 
terferes with vested rights. 

This corporation is a creature of the United States. 
It is a private corporation created for public purposes, 
and its property is to a large extent devoted to public 
uses. It is, therefore, subject to legislative control so 
far as its business affects the public interests. C., B. & 
Q. R. R. Co. v. Towa, 94 U. 8. 155. 

It is unnecessary to decide what power Congress 
would have had over the charter if the right of amend- 
ment had not been preserved; for as we think, that 
reservation has been made. In the act of 1862, § 18, 
it was accompanied by an explanatory statement show- 
ing that this had been done, “ the better to accomplish 
the object of this act, namely, to promote the public 
interest and welfare by the construction of said rail- 
road and telegraph line, and keeping the same in work- 
ing order, and to secure to the Government at all times 
(but especially in time of war) the use and benefits of 
the same for postal, military, and other purposes,”’ and 
by an injunction that it should be used with ‘* due re- 
gard for the rights of said companies.’ In the act of 
1864, however, there is nothing except the simple 
words (§ 22) ‘‘that Congress may at any time alter, 
amend, and repeal this act.’”’ Taking both acts to- 
gether, and giving the explanatory statement in that 
of 1862 all the effect it can be entitled to, we are of the 
opinion that Congress not only retains but has given 
special notice of its intention to retain, full and com- 
plete power to make such alterations and amendments 
of the charter as come within the just scope of legisla- 
tive power. That this power has a limit, no one can 
doubt. Allagree that it cannot be used to take away 
property already acquired under the operation of the 
charter, or to deprive the corporation of the fruits ac- 
tually reduced to possession of contracts lawfully 
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made; but as was said by this court, through Mr. Jus- 
tice Clifford, in Miller v. The State, 15 Wall. 498, * it 
may safely be affirmed that the reserved power may be 
exercised, and to almost any extent, to carry into effect 
the original purposes of the grant, or to secure the due 
administration of its affairs, so as to protect the rights 
of stockholders and of creditors, and for the proper 
disposition of its assets;’’ and again, in Holyoke Uo. 
v. Lyman, 15 Wall. 519, ‘* to protect the rights of the 
public and of the corporators, or to promote the due 
administration of the affairs of the corporation.” Mr. 
Justice Field, also speaking for the court, was even 
more explicit when, in J'omlinson v. Jessup, 15 Wail. 
459, he said, “‘ the reservation affects the entire rela- 
tion between the State and the corporation, and places 
under legislative control all rights, privileges, and im- 
munities derived by its charter directly from the 
State;” and again, as late as Railroad Co. v. Maine, 
96 U. S. 510, “* by the reservation * * * the State 
retained the power to alter it [the charter] in all par- 
ticulars constituting the grant to the new company, 
formed under it, of corporate rights, privileges, and 
immunities.”” Mr. Justice Swayne, in Shields v. Ohio, 
9 U.S. 324, says, by way of limitation, “‘the altera- 
tions must be reasonable; they must be made in good 
faith, and be consistent with the object and scope of 
the act of incorporation. Sheer oppression and wrong 
cannot be inflicted under the guise of amendment or 
alteration.”” The rules as here laid down are fully 
sustained by authority. Further citations are unnec- 
essary. 

Giving full effect to the principles which have thus 
been authoritatively stated, we think it safe to say, 
that whatever rules Congress might have prescribed in 
the original charter for the government of the corpora- 
tion in the administration of its affairs, it retained the 
power to establish by amendment. In so doing it can- 
not undo what has already been done, and it cannot 
unmake contracts that have already been made, but it 
may provide for what shall be done in the future, and 
may direct what preparation shall be made for the due 
performance of contracts already entered into. It 
might originally have prohibited the borrowing of 
money on mortgage, or it might have said that no 
bonded debt should be created without ample provis- 
ion by sinking fund to meet it at maturity. Not hay- 
ing done so at first, it cannot now by direct legislation 
vacate mortgages already made under the powers orig- 
inally granted, nor release debts already contracted. 
A prohibition now against contracting debts will not 
avoid debts already incurred. An amendment, making 
it unlawful to issue bonds payable at a distant day 
without at the same time establishing a fund for their 
ultimate redemption, will not invalidate a bond al- 
ready out. All such legislation will be confined iu its 
operation to the future. 

Legislative control of the administration of the af- 
fairs of a corporation may, however, very properly in- 
clude regulations by which suitable provision will be 
secured in advance for the payment of existing debts 
when they fall due. If a State under its reserved 
power of charter amendment were to provide that no 
dividends should be paid to stockholders from current 
earnings until some reasonable amount had been set 
apart to meet maturing obligations, we think it would 
not be seriously contended that such legislation was 
unconstitutional either because it impaired the obliga- 
tions of the charter contract or deprived the corpora- 
tion of its property without due process of law. Take 
the case of an insurance company dividing its unearned 
premiums among its stockholders without laying by 
any thing to meet losses; would any one doubt the 
power of the State under its reserved right of amend- 
ment to prohibit such dividends until a suitable fund 
had been established to meet losses from outstanding 
risks? Clearly not, we think, and for the obvious 





reason that while stockholders are entitled to receive 
all dividends that may legitimately be declared and 
paid out of the current net income, their claims on 
the property of the corporation are always subordin- 
ate to those of creditors. The property of a corpora- 
tion constitutes the fund from which its debts are 
to be paid, and if the officers improperly attempt to 
divert this fund from its legitimate uses, justice re- 
quires that they should in some way be restrained. A 
court of equity would do this if called upon in an ap- 
propriate manner, and it needs no argument to show 
that a legislative regulation which requires no more of 
the corporation than a court would compel it to do 
without legislation, is not unreasonable. 

Such a regulation, instead of being destructive in its 
character, would be eminently conservative. Rail- 
roads are a peculiar species of property, and railroad 
corporations are in some respects peculiar corpora- 
tions. Large amounts of money are required for con- 
struction and equipment, and this, to a great extent, is 
represented by a funded debt, which, as well as the 
capital stock, is sought after for investment, and is 
distributed widely among large numbers of persons. 
Almost as a matter of necessity it is difficult to secure 
any concert of action among the different classes of 
creditors and stockholders, and consequently, all are 
compelled to trust in a great degree to the manage- 
ment of the corporation by those who are elected 
as officers, without much, if any, opportunity for per- 
sonal supervision. The interest of the stockholders, 
who, as a rule, alone have the power to select the man- 
agers, is not unfrequently antagonistic to that of the 
debtholders, and ittherefore is especially proper that 
the government, whose creature the corporation is, 
should exercise its general powers of supervision, and 
do all it reasonably may to protect investments in the 
bonds and stock from loss through improvident man- 
agement. 

No better case can be found for illustration than is 
presented by the history of this corporation. Without 
undertaking in any manner to cast censure upon those 
by whose matchless energy this great road was built, 
and as if by magic, put into operation, it is a fact 
which cannot be denied, that when the road was in a 
condition to be run, its bonds and stocks represented 
vastly more than the actual cost of the labor and ma- 
terial which went into its construction. Great under- 
takings like this, whose future is at the time uncer- 
tain, requiring, as they do, large amounts of money to 
carry them on, seem to make it necessary that extra- 
ordinary inducements should be held out to capitalists 
to enter upon them, since a failure is almost sure to 
involve those who make the venture in financial ruin. 
It is not, however, the past with which we are now to 
deal, but rather the present and the future. We are 
not sitting in judgment upon the history of this cor- 
poration, but upon its present condition. We now 
know that when the road was completed its funded 
debt alone was as follows: First mortgage, $27,232,000; 
subsidy bonds, $27,236,512, all maturing thirty years af- 
ter date; and that the average time of its maturity is 
during the year 1897. In addition to this are now the 
sinking fund bonds,the land grant bonds and the Omaha 
bridge bonds, amounting to at least $20,000,000 more. 
The interest on the first mortgage and all other classes 
of bonds,except the subsidy bonds, will undoubtedly be 
met asit falls due, but on the subsidy bonds, as has al- 
ready been seen, no interest is payable, except out of 
the half of the earnings for government service and the 
five per cent of net earnings, until the maturity of the 
principal. Thus far, as we have had occasion to ob- 
serve in the various suits which have come before us 
during the past few years, involving an inquiry into 
these matters, the payments from these sources have 
fallen very far short of keeping down the accruing in- 
terest, and according to present appearances it is not 
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probably too much to say that when the debt is due 


there will be as much owing the United States for in- 
terest paid as for principal. There will then become 
due from this company, in less than twenty years from 
this date, in the neighborhood of eighty millions of 
dollars, secured by the first and subsidy mortgages. In 
addition to this are the capital stock, representing 
$36,000.000 more, and the funded debt inferior in its 
lien to that of the subsidy bonds. All these different 
classes of securities have become favorites in the mar- 
ket for investments, and they are widely scattered at 
home and abroad. They have taken to a certain ex- 
tent the place of the public funds as investmeuts. 
With the exception of the land grant, which is first 
devoted to the payment of the land-grant bonds, but 
little, if any thing, except the earnings of the company 
can be depended on to meet these obligations when 
they mature. The company has been in the receipt of 
large earnings since the completion of its road, and, 
after paying the interest on its own bonds at matur- 
ity, has been dividing the remainder, or a very consid- 
erable portion of it, from time to time among its 
stockholders, without laying by any thing to meet the 
enormous debt, which, considering the amount, is so 
soon to become due. It is easy to see that in this way 
the stockholders of the present time are receiving in 
tbe shape of dividends that which those of the future 
may be compelled to lose. It is hardly to be presumed 
that this great weight of pecuniary obligation cau be 
removed without interfering with dividends hereafter, 
unless at once some preparation is made by sinking- 
fund or otherwise to prevent it. Under these circum- 
stances the stockholders of to-day have no property 
right to dividends which shall absorb all the net earn- 
ings after paying debts already due. The current 
earnings belong to the corporation, and the stockhold- 
ers, as such, have no right tu them as against the just 
demands of creditors. 

The United States occupy toward this corporation a 
two-fold relation—that of sovereign and that of credi- 
tor, U.S. v. U. P. R. R., 98 U.S. 613. Their rights 
as sovereign are not crippled because they are credit- 
ors, aud their privilege as creditors are not enlarged 
by the charter because of their sovereignty. They 
cannot as creditors demand payment of what is due 
them before the time limited by the contract. Neither 
can they as sovereign or creditors require the company 
to pay the other debts it owes before they mature. 
But out of regard to the rights of the subsequent lien- 
holders and stockholders, it is not only their right, but 
their duty, as sovereign, to see to it that the current 
stockholders do not, in the administration of the af- 
fairs of the corporation, appropriate to their own use 
that which in equity belongs to others. A legislative 
regulation which does nv more than require them to 
submit to their just contribution toward the payment 
of a bonded debt cannot in any sense be said to de- 
prive them of their property without due process of 
law. 

The question still remains whether the particular 
provision of this statute now under consideration 
comes within this rule. It establishe- a sinking fund 
for the payment of debts when they mature, but does 
not pay the debts. The original contracts of loan are 
not changed. They remain as they were before and 
are only to be met at maturity. All that has been 
daue is to make it the duty of the company to lay by 
a portion of its current net income to meet its debts 
when they do fall due. In this way the current stock- 
holders are prevented to some extent from depleting 
the treasury for their own benefit at the expense of 
those who are to come after them. This is no more 
for the benefit of the creditors than it is for the corpo- 
ration itself. It tends to give permanency to the value 
of the s'ock and bonds, and is in the direct interest of 
@ faithful administration of affairs. It simply com- 





pels the managers for the time being to do what they 
ought to do voluntarily. The fund to be created is 
not so much for the security of the creditors as the 
ultimate protection of the public and the corpora- 
tors. 

To our minds it is a matter of no consequence that 
the secretary of the treasury is made the sinking-fund 
agent and the treasury of the United States the de- 
pository, or that the investment is to be made in the 
public funds of the United States. This does not 
make the deposit a payment of the debt due the 
United States. The duty of the manager of every 
sinking fund is to seek some safe investment for the 
moneys as they accumulate in his hands, so that when 
required they may be promptly available. Certainly 
no objection can be made to the security of this in- 
vestment. In fact we do not understand that com- 
plaint is made in this particular. The objection is to 
the creation of the fund and not to the investment, if 
that investment is not in law a payment. 

Neither is it a fatal objection that the half of the 
earnings for services rendered the government, which, 
by the act of 1864, was to be paid to the companies, is 
putinto this fund. The government is not released 
from the payment. While the money is retained, it is 
only that it may be put into the fund, which, although 
kept in the treasury, is owned by the company. When 
the debts are paid, the securities into which the mon- 
eys have been converted that remain undisposed of 
must be handed over to the corporation. Under the 
circumstances, the retaining of the money in the treas- 
ury as part of the sinking fund is in law a payment to 
the company. 

Not to pursue this branch of the inquiry any fur- 
ther, it is sufficient now to say that we think the legis- 
lation complained of may be sustained on the ground 
that it is a reasonable regulation of the administration 
of the affairs of the corporation, and promotive of the 
interests of the public aud the corporators. It takes 
nothing from the corporation or the stockholders 
which actually belongs to them. It oppresses no one, 
and inflicts no wrong. It simply gives further assur- 
ance of the continued solvency and prosperity of a 
corporation in which the public are so largely inter- 
ested, and adds another guaranty to the permanent 
and lasting value of its vast amount of securities. 

The legislation is also warranted under the authority 
by way of amendment to change or modify the rights, 
privileges, and immunities granted by the charter. 
The right of the stockholders to a division of the earn- 
ings of the corporation is a privilege derived from the 
charter. When the charter and its amendments first be- 
came laws and the work on the road was undertaken, it 
was by no means sure that the enterprise would prove 
a financial success. No statutory restraint was then put 
upon the power of declaring dividends. It was not 
certain that the stock would ever find a place on the 
list of marketable securities, or that there would be 
any bonds subsequent in lien to that of the United 
States which could need legislative or other protec- 
tion. Hence, all this was left unprovided for in the 
charter and its amendments as originally granted, and 
the reservation of the power of amendmeut inserted 
so as to enable the government to accommodate its 
legislation to the requirements of the public and the 
corporation as they should be developed in the future. 
Now it is known that the stock of the company has 
found its way to the markets of the world; that large 
issues of bonds have been made beyond what was 
originally contemplated, and that the company has 
gone on for years dividing its earnings without any re- 
gard to its increasing debt, or to the protection of 
those whose rights may be endangered if this practice 
is permitted to continue. For this reason Congress 
has interfered, and under its reserved power, limited 
the privilege of declaring dividends on current earn- 
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ings so as to confine the stockholders to what is left 
after suitable provision has been made for the protec- 
tion of creditors and stockholders against the disas- 
trous consequences of a constantly increasing debt. 
As this increase cannot be kept down by payment un- 
less voluntarily made by the corporation, the next best 
thing has been done, that is to say, a fund safely in- 
vested, which increases as the debt increases, has been 
established and set apart to meet the debt when the 
time comes that payment can be required. 
Judgment affirmed. 
Bradley, Strong and Field, JJ., dissenting. 


———__>-__—_— 


POWER OF CONGRESS TO ALTER CORPOR- 
ATE CHARTER GRANTED BY A STATE. 
SUPREME COURT OF THE UNITED STATES, OCTO- 
BER TERM, 1878. 

CENTRAL Paciric R. R. Co., SANDFORD AND OTHERS, 
appellants, Vv. GALLATIN. 

The Central Pacific Railroad Company was incorporated 
under the law of California with authority to build a 
railroad within the limits of the State. It was author- 
ized to borrow money, but was required to provide a 
sinking fund for the redemption of its bonds. In its 
charter was reserved a legislative right of amendment, 
and the Constitution of California provided that all 
corporate charters might be amended or repealed. By 
an act of Congress, passed in 1862, this corporation was 
authorized to build its road through the territories of 
the United States, and was given all the rights and fran- 
chises of the Union Pacific company, and the right of 
amendment to this act was reserved. The company 
accepted the benefits and conditions of the act, and 
such act was recognized and acquiesced in by the State 
of California. Held, that the act of Congress of May 7. 
1878, which requires the company to set aside a portion 
of its current income as a sinking fund to meet an un- 
matured mortgage indebtedness to the United States, 
and other mortgages when they shall mature, was 
authorized under the reservation of the power of 
amendment in the act of Congress of 1862; was not in 
conflict with the provisions of the State charter, and 
was consistent with the policy of the State of California 
in respect to corporations. 


PPEAL from the Circuit Court of the United 
States for the District of California. 
The facts in this case are similar to those inthe case 
of The Union Pacific Railroad Co. v. United States, 
except as stated in the opinion. 


Waite, C. J. The only material difference between 
this case and that of the Union Pacific Company aris- 
ing under the act of May 7, 1878, lies in the fact that 
in this the special franchises, as well as the land and 
subsidy bonds, were granted by the United States to 
a corporation formed and organized under the laws of 
the State of California, while in that Congress created 
the corporation to which the grants were made. The 
California corporation was organized undera State law 
with an authorized capital of eight millions five hun- 
dred thousand dollars, to build a road from the city of 
Sacramento to the eastern boundary of the State, 
a distance of about one hundred and fifteen miles. 
Under the operation of its California charter, it 
could only borrow money to an amount not ex- 
ceeding the capital stock, and must provide a sink- 
ing fund for the ultimate redemption of the bonds. 
Hittell’s Cal. Laws, 1850-1864, § 840. No power was 
granted to build any road outside the State, or in the 
State except between the termini named. By the act 
of 1862, Congress granted this corporation the right to 
build a road from San Francisco, or the navigable 
waters of the Sacramento river, to the eastern bound- 
ary of the State, and from there through the Territo- 
ries of the United States until it met the road of the 





Union Pacificcompany. For this purpose all the rights, 
privileges and franchises were given this company that 
were granted the Union Pacific company, except the 
franchise of being a corporation, and such others as 
were merely incident to the organization of the com- 
pany. The land grants and subsidy bonds to this com- 
pany were the same in character and quantity as those 
to the Union Pacific, and the same right of amend- 
ment was reserved. Each of the companies was re- 
quired to file in the Department of the Interior its 
acceptance of the conditions imposed, before it could 
become entitled to the benefits conferred by the act. 
This was promptly done by the Central Pacific com- 
pany, and in this way that corporation voluntarily 
submitted itself to such legislative control by Con- 
gress as was reserved under the power of amend- 
ment. 

No objection has ever been made by the State to 
this action by Congress. On the contrary, the State, 
by implication at least, has given its assent to what 
was done, for in 1864 it passed *‘ An act to aid in carry- 
ing out the provisions of the Pacific railroad and tele- 
graph act of Congress,” and thereby confirmed and 
vested in the company ‘all the rights, privileges, fran- 
chises, power and authority conferred upon, granted 
to, or vested in said company by said act of Congress,” 
and repealed “ all laws or parts of laws inconsistent or 
in conflict with * * * the rights and privileges 
herein (therein) granted.’’ Hittell’s Laws, § 4798; Acts 
of 1863-4, 471. Inasmuch as by the Constitution of 
California, then in force (art. IV, § 31) corporations, 
except for municipal purposes, could not be created 
by special act, but must be formed under general laws, 
the legal effect of this act is probably little more than 
a legislative recognition by the State of what had been 
done by the United States with one of the State cor- 
porations, 

In so doing the State but carried out its original 
policy in reference to the same subject-matter, for as 
early as May 1, 1852, an act was passed reciting “* that 
the interests of this State, as well as those of the 
whole Union, require the immediate action of the goy- 
ernment of the United States for the construction of 
a national thoroughfare connecting the navigable 
waters of the Atlantic and Pacific Oceans, for the pur- 
poses of national safety, in the event of war, and to 
promote the highest commercial interests of the Re- 
public,” and granting the right of way through the State 
to the United States for the purpose of constructing 
such aroad. Hittell’s Laws, § 4791; Acts of 1852, 150. 
In 1859 (Acts of 1859, 391) a resolution was passed call- 
ing a convention ‘to consider the refusal of Congress 
to take efficient measures for the construction of a 
railroad from the Atlantic States to the Pacific, and to 
adopt measures whereby the building of said railroad 
can be accomplished,” and at the same session of the 
Legislature a memorial was prepared asking Congress 
to pass a law authorizing the construction of such a 
road, and asking also a grant of lands to aid in the 
construction of railroads in the State. Acts of 1859, 
395. Nothing was done, however, by Congress until 
the rebellion, which at once called the attention of all 
who were interested in the preservation of the Union 
to the immense practical importance of such a road 
for military purposes, and then, as soon as a plan could 
be matured and the necessary forms of legislation gone 
through with, the act of July 1, 1862, was passed. But 
this was not enough to interest capitalists in the un- 
dertaking, and although the Legislature of California 
during the year 1863 passed several acts intended to 
hold out further inducements, but little was accom- 
plished until the amendatory act of Congress in 1864, 
which, besides authorizing the first mortgage and 
changing in some important particulars the conditions 
on which the subsidy bonds were to be issued, con- 
ferred additional powers ou the corporation, some of 
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which, such as the right of eminent domain in the 
Territories, the State could not grant, and others such 
as the right of issuing first mortgage bonds without 
a siuking fund, and in excess of the capital stock, it 
had seen fit to withhold. This act also reserved to 
Congress full power of amendment and was promptly 
accepted by the corporation. With this addition of 
corporate powers and pecuniary resources the work was 
pushed forward to completion with unexampled energy. 
But for the corporate powers and financial aid granted 
by Congress it is not probable that the road would have 
been built. The first mortgage bonded debt was created 
without a sinking fund and the road in the Territories 
built under the authority of Congress, assented to and 
ratified by the State. 

The Western Pacific company, now, by consolida- 
tion, a part of the Central Pacific company, was also 
organized, December 13, 1862 (Acts of 1863, 81), under 
the general railroad law of California, with power to 
construct a road from a point on the San Francisco 
and San José Railroad, at or near San José, to Sacra- 
mento, and there connect with the road of the Central 
Pacific company. Afterward the Central Pacific com- 
pany assigned to this corporation its rights, under the 
act of Congress, to construct the road between San 
José and Sacramento, and this assigument was ratified 
by Congress, ‘‘ with all the privileges and benefits of 
the several acts of Congress relating thereto, and sub- 
ject to all the conditions thereof.” 15 Stat. 504. By 
the same act further privileges were granted by the 
United States both to the Central Pacific and Western 
Pacific companies, in respect to their issue of first 
mortgage bonds. 

Under this legislation, we are of the opinion, that, to 
the extent of the powers, rights, privileges, and immu- 
nities granted these corporations by the United States, 
Congress retains the right of amendment, and that in 
this way it may regulate the administration of its af- 
fairs of the company in reference to the debts created 
under its own authority, in a manner not inconsistent 
with the requirements of the original State charter, as 
modified by the State Aid Act of 1864, accepting what 
had been done by Congress. This is as far as it is nec- 
essary to go now. It will be time enough to consider 
what more may be done when the necessity arises. As 
yet, the State has not attempted to interfere with the 
action of Congress. All complaint thus far has come 
from the corporation itself, which, to secure the gov- 
ernment aid, accepted all the conditions that were at- 
tached to the grants, including the reservation of 
power to amend. 

It is clear that the establishment of a sinking fund 
by the act of 1878 is not at all in conflict with any 
thing contained in the original State charter, for by 
that charter no such debt could be created without 
provision for such a fund. This part of the act of 1878 
is, therefore, in the exact line of the policy of the State, 
and it does no more than to place the company again, 
to some extent, under obligations from which it had 
been released by congressional legislation. So, too, the 
reservation of the power of amendment by Congress 
is equally consistent with the settled policy of the 
State; for not only the State charter, in terms, makes 
such a reservation in favor of the State, but the Con- 
stitution expressly provides that all laws for the crea- 
tion of corporations ‘‘may be altered from time to 
time, or repealed.” Art. IV, § 31. 

It is not necessary now to inquire whether, in ascer- 
taining the net earnings of the company for the pur- 
pose of fixing the amount of the annual contributions 
to the sinking fund, the earnings of all the roads owned 
by the present corporation are to be taken into the 
account, or only of those in aid of which the land 
grants were made and the subsidy bonds issued. The 
question here is only as to the power of Congress to es- 
tablish the fund atall. If disputes should ever arise 











as tothe manner of stating the accounts, they can be 
settled at some future time. 

All the other questions which have been argued in 
this case were considered and decided in that of the 
Union Pacific company in a way to sustain the decree 
below. 

It follows that the decree of the Circuit Court must 
be affirmed; and it is, consequently, so ordered. 


——__>____——- 


TITLE TO GOVERNMENT LAND.—PRIORITY 
BETWEEN RAILROAD COMPANY 
AND SETTLER. 


UNITED STATES CIRCUIT COURT, NEBRASKA, OCTO- 
BER, 1879. 


KNEVALS v. HyDE. 


Congress in 1866 made a grant of public land to aid in the 
construction of the S. railroad on each side of the line 
of that road for the distance of ten sections. On the 
28th of March the railroad company, in pursuance of the 
statute filed a map of its line in the office of the Secre- 
tary of the Interior. This map was transmitted to the 
local government land office, but was not recorded un- 
til April 13th. On the 1lth of April C. entered a quarter 
section included in the lands embraced by the map, and 
a patent was issued to him for the quarter section. Held, 
that the title of the company to the land was valid 
against C. 

The railway company did not comply with the terms of the 
statute making the grant. Held, that the United States 
only could take advantage of such failure. 


N 1866 Congress made a grant of land to the State of 
Kansas to aid in the construction of the St. Joseph 
and Denver City Railroad, which road was to run from 
Elwood in Kansas via Maryville to a junction with the 
Union Pacific Railroad or any branch thereof. 

In pursuance of the terms of the grant the company 
filed the map of its line with the Secretary of the In- 
terior on the 28th of March, 1870. This map was 
transmitted to the local land office at Beatrice, where 
it was received on the 13th of April following. 

On the 11th of April one Cropsey entered one quar- 
ter section included in the grant and afterward a pat- 
ent therefor was issued tohim. Knevals claims under 
the railroad company, and Hyde under Cropsey, and 
the first question arising in the case was whether the 
grant to the company took effect when the map was 
filed with the Secretary of the Interior, or when it 
was received by the local officers. The grant contained 
the condition that the road should be built to a junc- 
tion with the Union Pacific Railroad or one of its 
branches within ten years. The road was built to a 
junction with the Burlington and Missouri River Rail- 
road in Nebraska, within the time limited, but not to 
the Union Pacific, and it was objected by the defend- 
ant that the Burlington was not a branch of the Union 
Pacific, and therefore that the condition had been 
broken and the lands forfeited. It was also objected 
that Cropsey was a bona fide purchaser without notice 
of the location of the railroad, and therefore was en- 
titled to protection against its claims. The case was 
submitted to Mr. Justice Miller upon the bill and the 
demurrer thereto, and elaborate printed arguments 
of the parties. It is said that there are 18,000 acres of 
land in Thayer and Nuckalls counties which are af- 
fected by this decision. 


J. M. Woolworth, for plaintiff. 
E. Wakeley, for defendant. 


Mitier, J. 1. Iam of the opinion that within the 
meaning of the first section of the act of Congress of 
July 23, 1866 (chap. ccx1r of that session), grant- 
ing lands to the State of Kansas for the use and 
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benefit of the St. Joseph and Denver City Railroad 
Company, “ the line or route of the road ’’ was “ defin- 
itely fixed’? when, on the 28th of March, 1870, a map 
of said location, adopted by the board of directors of 
the company, was received by and filed with the Sec- 
retary of the Interior as the law required. 

It follows that on that day the right to the use and 
benefit of the sections of land designated by odd num- 
bers, within ten sections on each side of that line, be- 
came vested in the company, including the quarter 
section now in controversy, unless it had been previ- 
ously sold, or otherwise came within the excepting 
clause of the act. 

2. The origin of defendant’s adverse title isa pur- 
chase made from the United States through its land 
officers fourteen days after the rights of the company 
had vested. The equitable title to the land had, 
therefore, vested in the company before any interest 
in it whatever had come to Cropsey, the grantor of the 
defendant. 

8. The rights of the parties in this case are not af- 
fected by the question of notice. No other notice was 
required of the company than filing its map with the 
Secretary of the Interior. No other act was neces- 
sary on the part of the company to establish its right 
to the land. No other act could be done by the com- 
pany toward perfecting the title until so much of the 
road was built as authorized it to apply for patents for 
the land. And it will scarcely be contended that until 
the patents issued, any location by purchase from the 
government could come in and take it up as vacant 
land. 

It is probable that the strict legal title passed to the 
State of Kansas for the use of the company by the act 
of filing the map, and related back to the date of the 
statute, which makes a grant to the State in presenti 
of lands to be ascertained by the act of locating the 
route of the road. 

But it is sufficient to say that on the filing of the 
map, there was vested in the company the equitable 
ownership of the land, an equity which could only 
be defeated by failure to perform the conditions of 
the grant. The power in the offices of the land depart- 
ment to sell the land was gone and the patent issued 
by them conferred no real right though it gave an ap- 
parent title. 

It is not a case, therefore, of notice, but a case of 
priority of right, in which the prior right must pre- 
vail, 

If it were otherwise, the filing of the map in the 
office of the Commissioner of the General Land 
Office at Washington, the only notice the company 
could give, was sufficient to require Cropsey to take 
notice of it. 

4, With the question of forfeiture by reason of fail- 
ure to complete the road, neither defendant nor his 
grantor has any thing to do. They cannot declare 
such a failure, nor does the loss of the title arise as a 
legal consequence out of such a failure. The sale to 
defendant s grantor was not intended to assert such a 
forfeiture because at the date of that sale no ground 
of forfeiture existed. 

This court, however, has settled the doctrine that 
in cases of this class the right to declare the forfeiture 
and resume the grant belongs to the United States and 
can only be made effectual by an act of Congress or a 
judicial proceeding. Schulenburg v. Harriman, 21 
Wall. 44. 

The allegations of the bill demurred to, make a case, 
therefore, in which complainant being the equitable 
owner of the land, finds himself embarrassed by an 
apparent legal title in defendant, and therefore entitled 
to relief in a court of equity. 

The demurrer to the bill is, therefore, overruled, 
with leave to defendant to answer within a reasonable 
time to be fixed by the court. 








SLANDER—EVIDENCE TO SHOW NON- 
ACTIONABILITY OF ACTION- 
ABLE WORDS. 


COURT OF APPEALS OF MARYLAND, APRIL, 1878. 


FAWSETT V. CLARK. 

Evidence is admissible, in an action of slander for the use 
of words apparently actionable per se, to show that the 
words were spoken in relation to a subject of which a 
felony or other infamous offense could not be predicated. 


| woe of slander. The opinion states the facts. 


First Exception.—At the trial the plaintiff offered 
the following prayer: That if the jury shall find for 
the plaintiff upon any count in the declaration, they 
are not limited as to the amount of damages they may 
assess, to the actual damage which the plaintiff may 
have sustained, but may assess exemplary damages by 
way of punishment to the defendant, for the wrong 
and indignity put upon the plaintiff by applying to 
him the words charged in such count. And the de- 
fendant offered the five following prayers: 

1. If the jury believe from the evidence that the 
alleged slanderous words were uttered by the de- 
fendant as alleged, but were so uttered solely in re- 
ference to the plaintiff's conduct in writing the letter 
to Doty, spoken of in the evidence, and were not in- 
tended, and were not understood by the bystanders to 
charge the plaintiff with having committed a felony, 
then the plaintiff is entitled to nominal [damages 
merely. 

2. If the jury believe from al] the testimony in the 
case, that the defendant, in uttering the alleged slan- 
derous words, provided they find such utterance, was 
not actuated by malice in fact, then the plaintiff can 
recover nominal damages merely. 

3. If the jury believe from the evidence, that the 
alleged slanderous words were uttered by the defend- 
ant as alleged, but were so uttered solely in reference 
to the plaintiff's conduct in writing the letter to Doty, 
spoken of in the evidence, and were not intended to, 
and were not understood by the bystanders, to charge 
the plaintiff with having committed a felony, or 
other crime punishable corporeally, then the plain- 
tiff is not entitled to recover. 

4. If the jury believe that the defendant uttered the 
words, ‘‘confidence man,’’ in reference to the plain- 
tiff, meaning thereby to impute to plaintiff the com- 
mission of no crime or felony, and that said words 
were meant or understood to charge the plaintiff with 
being a man who abused one’s confidence after obtain- 
ing it, by professing to be a friend, then the plaintiff 
cannot recover for the utterance of said words in this 
action. 

5. The jury, in order to find for the plaintiff under 
the third count of the declaration, must not only find 
that the defendant uttered the words, ** you are a con- 
fidence man,” in regard to the plaintiff, but that he 
was understood by the bystanders thereby to charge 
that the plaintiff had been, and was guilty of obtain- 
ing by false pretense from some other person, some 
chattel, money or valuable security, with intent to de- 
fraud such person of the same. 

The court granted the plaintiff's prayer, and rejected 
the first, second, third and fourth prayers of the de- 
fendant, the third and fourth being rejected on the 
ground of want of evidence to sustain them. The de- 
fendant’s fifth prayer was conceded. 

Verdict and judgment for the plaintiff. The de- 
fendant appealed. 

William Rowland, for appellant. 

John S. Tyson, for appellee: The words “ confidence 
man” have acquired a definite meaning; require no 
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innuendo, nor any evidence to show how they were un- 
derstood by the bystanders, especially in connection 
with the word “ thief.”” Woolnoth v. Meadows, 5 East, 
463; Roberts v. Camden, 9id. 93; Garrett v. Dicker- 
son, 19 Md. 447-8. 

Bowrg, J. The appellee in this case sued the appel- 
lant in the Superior Court of Baltimore City, in an 
action for slander. The nar. contained three counts; 
the first charged the defendant with falsely and mali- 
ciously saying of the plaintiff, “* You are a thief.’”’ The 
second count alleged, the defendant falsely and mali- 
ciously published of the plaintiff the words following, 
viz. : ** You are no better than a thief.’ And the third 
count charged that the defendant, intending to injure 
the plaintiff in his good name, etc., falsely and mali- 
ciously spoke and published of the plaintiff, the words 
following, that is tosay, ‘‘ You are a confidence man,” 
thereby, and then and there meaning that he, the 
plaintiff, had been and was guilty of obtaining, by false 
pretense from some other person, some chattel, etc., 
with intent to defraud such person. The defendant 
pleaded “non cul.” 

At the trial the plaintiff, to maintain the issue joined 
on bis part, testified in his own behalf that he wasa 
cattle dealer at Calverton Drove Yards; that in the 
spring of 1875, Messrs. Baugher & Redsecker, proprie- 
tors of the Calverton Drove Yards, failed, and the 
plaintiff succeeded them inthe fall of 1875; that he 
bought from Baugher, with defendant’s approval, a 
quarter interest in two trotting horses, in which Faw- 
sett had an interest, and had authority from Baugher 
to settle the earnings of the horses with Fawsett, who 
had the management of the horses; Fawsett gave a 
statement and plaintiff asked for an itemized account 
which Fawsett gave; which did not contain an item of 
$100 for cash paid one Doty for driving; he then gave 
another account containing this item, and exceeding 
the former account by at least $1,000 for the same 
period; the plaintiff then wrote to Doty to inquire if 
the charge of $100 was correct, and also wrote to oth- 
ers. Doty sent plaintiff's letter to Fawsett. Witness 
further testified, that on Tuesday, before the 24th of 
May, 1876, it being market morning, a number of per- 
sous about, he was at Calverton Hotel when Fawsett 
came in, handed witness Doty’s letter, and asked wit- 
ness if he had written it, and why; witness told him, 
“Because he had a right to do it;’’ Fawsett said, 
“that if he had been at home when he received the 
letter he would have cowhided witness; ‘‘said I was a 
liar,”’ “said I was a confidence man,” “ no better than 
a thief’’—‘‘ yes, a thief,’’ etc. Several other witnesses 
were called on the part of the plaintiff. John Winyard 
testified that he heard, on the occasion in question, 
Fawsett call Clark a liar and a thief, said he would steal 
and rob. On cross-examination he said, Fawsett had 
a letter, and asked him, Clark, if he wrote it; Fawsett 
said Clark had acted like a thief; he said thut in con- 
nection with that letter. 

S. D. Hawkins, in his examination-in-chief by 
plaintiff, testified, ‘“‘ Fawsett walked over to Clark; 
showed him the letter; asked him if he had written it, 
said no gentleman would have written such a letter; 
told him that he was a ‘‘ confidence man,”’ “no better 
than a thief,’’ said “he was a thief” or ‘no better 
than a thief.”” Being cross-examined, this witness 
said that the whole quarrel had reference to the letter. 
The substance of what Fawsett said to him was, you 
have charged me with making false accounts. 

The defendant was examined in his own behalf, and 
deposed substantially to the same facts, saying “ that 
the letter caused all that was said; there was no other 
trouble between them.”’ 

The appellant offered five prayers; the first four were 
rejected, and the fifth conceded. The appellee sub- 
mitted one prayer which was granted. The appeal is 
taken from these rulings below. Omitting the second 





of the appellant’s series (which was not insisted on in 
this court), they all maintain the proposition, that the 
words spoken, though actionable “ per se,”’ if spoken 
in relation to a subject as to which no larceny or felony 
was capable of being committed, or was committed, 
the charge will not be actionable. The first prayer 
was refused absolutely, the third and fourth upon the 
ground that there was no evidence to sustain them; 
from which it might be inferred that if there had been, 
in the judgment of the court below, evidence tending 
to show the words were used in relation to the letter, 
or the matters contained in it, those prayers would 
have been granted. 

The doctrine of the elementary writers on slander 
is, that words should be construed in reference to the 
subject-matter —‘‘ Words may import a charge of 
felony, yet if it appear that the fact charged could not 
have happened, an action cannot be maintained.” 
Snagg v. Gee, 4 Co. 16 (a); 2 Bing. N. C. 402; Stephens’ 
Nisi Prius, 2553. 

Lord Hobart says: ‘‘ The slander and damage consists 
in the apprehension of the hearers; and in Gilbert’s 
Cases on Law and Equity, the rule laid down is, that 
the words shall be taken in the sense in which the 
hearers understand them.”’ Id.; vide, also, 1 Am. Lead. 
Cas., Hare & Wallace, 118, Notes to Brooker v. Coffin, 
etc. (3d ed.). 

Lord Denman, in the case of Read v. Ambridge, 6 C. 
& P. 308, after having stated to the jury that the first 
question for their consideration was whether they 
thought the words showed an intention to impute fel- 
ony, observed: “It is said, that the words evidently 
meant, that the plaintiff had robbed Mrs. Read, by in- 
juring her trade.” But if the defendant meant to 
convey that meaning, it seems to me he should have 
used very different words. It is not enough that he 
had some reservation in his own mind. The question 
is, what he meant to make other people believe ? whether 
he meant to have it understood by others, that the 
plaintiff had committed a felony ? 

The words used in this case were: ‘** Do you know 
that you are extremely wrong for putting that damned 
thief’s name in your window; he is the most blasted 
thief in the world, and ought to have been hung with 
his aunt years ago. You may tell him from me, that 
he is a bloody thief, and I can prove it; and he ought 
to be hung.’’ The jury found a nominal verdict for 
the plaintiff. 

Mr. Chitty, in his note to 3 Blackst. Com. 123, upon 
injuries affecting reputation, after specifying words 
which are actionable in themselves, says: ‘* The accu- 
sation, however, must be precise, or have such an allu- 
sion to some prior transaction, that the hearers of the 
slander must necessarily have understood that the 
slanderer meant to impute to the plaintiff guilt of 
some punishable offense; for though the rule of con- 
struing words ‘in mitiori sensu,’ is now exploded, yet 
an innuendo or construction cannot be given to words 
which they do not necessarily import, either of them- 
selves, independently of any other circumstances, or 
with necessary reference to some other circumstances 
occurring at the time of the accusation. 6 T. R. 691; 
4 Co. 17 b; 11 Mod. 99, etc.’”? In the case of Garret v. 
Dickerson, 19 Md. 418, this court recognized this prin- 
ciple, and said in case of slander words take their ac- 
tionable character from the sense in which they ap- 
pear to have been used, and that in which they are 
most likely to be understood by those who hear them. 
Vide, also, 2 Greenl. Ev., § 417 (15th ed.), 378. 

The words laid in the several counts, both those 
which are actionable “ per se,’’ and those which are not, 
are charged as being spoken in the second person, ad- 
dressed to the person himself. 

The evidence of the plaintiff, testifying for himself, 
is, that these words were part of a violent, verbal re- 
monstrance by the defendant, against the conduct of 
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the plaintiff in writing a letter to a third person, re- 
lating to defendant’s transactions with bim — referring 
to the letter and its contents, the defendant said the 
plaintiff was a “liar,” **a confidence man,” “no bet- 
ter thana thief,” ‘‘athief,” that the plaintiff ‘chad sued 
him,” and he had offered to pay more than I (the 
plaintiff) would ever get — * the substance of what Faw- 
sett said in regard to the letter was, that I (the plaintiff ) 
had charged him therein with making false uccounts.”’ 

All the witnesses corroborate this view. The cir- 
cumstances show that the terms of reproach used 
were mere abuse, the outpouring of passion, ‘liar,’ 
“thief,” “confidence man,’’ were uttered in quick 
succession, in reference to the contents of the letter 
explaining to all who heard them the sense in which 
they were used. 

*“TInan action of slander for words, some of which 
if spoken and understood in their ordinary sense, 
would certainly be actionable, the jury may consider 
whether taking the whole conversation together, the 
particular words are so qualified by the other parts of 
the conversation, as to show that they were not in- 
tended to convey the idea which their primary and 
ordinary meaning would give.”’ Shipley v. Todhunter, 
7C. & P. 680; 3 Stephens’ N. P. 2575. 

Measured by the standard of these authorities, we 
think there was evidence offered by the defendant, 
tending to show that the words used by him were not 
intended to impute to the plaintiff a felony or other 
infamous crime, and the third and fourth prayers of 
the defendant, instructing the jury if they found they 
were not so intended, the plaintiff was not entitled to 
recover, should have been granted. 

The defendant’s first prayer, announcing the same 
principle, allowed the plaintiff nominal damages, and 
being inconsistent in that respect with the third and 
fourth, was properly rejected. 

The plaintiff's prayer prescribing the measure of 
damages is not obnoxious to the objection urged by the 
appellant, that it assumed the appellee had a right to 
recover on the third count. On the contrary, it is put 
hypothetically, viz.: “If the jury shall find for the 
plaintiff, upon any count in the declaration.” 

The third and fourth prayers of the appellant being 
improperly rejected, the judgment below will be re- 
versed and a new trial awarded. 

Judgment reversed and new trial awarded. 

- 


OBJECTS IN STREETS CALCULATED TO 
FRIGHTEN HORSES.—DEAD ANIMALS. 








PENNSYLVANIA SUPREME COURT, OCTOBER 20, 1879, 


FritscH v. City oF ALLEGHENY. 

A dead horse was permitted to lie in the streets of a city 
for upward of twenty-three hours during the month of 
August, emitting an offensive odor, after which time 
plaintiff's horse took fright at it and caused injury. 
Held, iv an action for such injury against the city, that 
the dead horse was an object calculated to frighten 
horses, and the question of the negligence of the city 
in permitting it to remain in the streets for the time it 
did was for the jury. 

a to the Common Pleas No. 1 of Allegheny 

4 county. Case, to recover damages for injuries sus- 
tained by reason of plaintiff's horse taking fright at 
the carcass of a horse which had been lving for 
twenty-four hours in one of the streets of the defend- 
ant city. 


Frederick Luty, for plaintiff. 
W. B. Rodgers, for defendant. 


Mercur, J. In this case the court ordered judg- 


ment of nonsuit against the plaintiffs and refused to 
This is assigned for error. 


take it off. 


A municipal corporation is bound to keep the streets, 
roads and bridges over which it has jurisdiction, in re- 
pair. Deanv. New Milford Township, 5 W. & 8S. 545; 
McLaughlin v. City of Corry, 27 P. F. Smith, 109. A 
road or street may be put out of repair by the deposit 
of obstructions thereon, which impede and hinder 
travel, or make it dangerous; or by partial destruc- 
tion of the road-bed itself, producing the like effect. 
To repair means to replace, to restore, to sound or 
good condition after injury or partial destruction. 
Therefore, to repair a road or street, to restore it to its 
former condition and give it the essential properties 
of a suitable public highway, requires the removal of 
all obstacles cast upon it which impede its free pas- 
sage. Pittsburg & Birmingham Passenger Ry. Co. v. 
Pittsburg, 30 P. F. Smith, 72. 

Aun action will lie against the municipality to recover 
damages for an injury sustained by reason of the neg- 
ligence of its officials to keep its roads and streets in 
proper repair. Dean v. New Milford Township, supra; 
Allentown v. Kramer, 23 P. F. Smith, 406; Township 
of Newlin v. Davis, 27 id. 317. What is and what is 
not negligence in a particular case is generally a ques- 
tion for the jury and not for the court. If there be no 
doubt as to the acts committed, yet if there be sub- 
stantial doubts as to the reasonable and natural infer- 
ences to be drawn from those acts, they should be 
submitted to the jury. McKee v. Bidwell, 24 id. 218; 
Cressey v. Llestonville Passenger Railway Company, 25 
id. 83. 

In the present case the obstruction complained of 
was not on a country road, in a rural district, but on 
an avenue in a city which in population ranks 
third in this Commonwealth. The subject-matter 
of the obstruction was an undoubted nuisance. A 
horse fell and died in this public avenue, about nine 
o'clock on the morning of the 12th of August. The 
body was suffered to lie there through all this mid- 
summer day. One of the witnesses testifies ‘* there 
was such a bad smell” that at about nine vo’ clock in 
the evening she sent to the mayor’s office to notify 
him. At eight or nine o’clock the next morning the 
carcass remained there, and the injury complained of 
occurred. That it was well calculated to frighten a horse 
being driven along the avenue does not appear to be 
questioned. The same witness, who testified as to the 
offensive odor, says: ‘‘Many men went back again; 
couldn't pass; all the horses got frightened there.” 
The main ground of the defense is that the carcass 
had not remained there for such an unreasonable 
time as to create a presumption of negligence on the 
part of the city in not removing it, especially if not 
notified. 

It may be conceded that a dead animal might lie in 
a public street for so short a time that it would be the 
duty of the court to say, as a matter of law, the mu- 
nicipality was guilty of no implied negligence in not 
removing it. We do not, however, think the facts 
proven here present such a case. 

Negligence is the absence of proper care. caution 
and diligence; of such care, caution and diligence as 
under the circumstances reasonable and ordinary pru- 
dence would require to be exercised. It may consist 
as well in not doing the thing which ought to be done, 
as in doing that which ought not to be done, where in 
either case it has caused loss and damage to another, 
Turnpike Company v. Rutter, 48. & R. 6; Erie City v. 
Schwingle, 10 Harris, 384; McCully v. Clarke, 4 Wright, 
399. Hence in this case one question to be determined 
is whether the municipality, acting through its offi- 
cials, failed to exercise such reasonable care and dili- 
gence in not ascertaining the existence of the nuisance 
and in not removing it prior to the injury sustained 
by the plaintiff. The evidence indicates this nuisance 
to have been lying in the immediate vicinity of sev- 
eral dwelling-houses. If this be so it will bea fact for the 
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jury to consider, as well as the extent of travel on the 
avenue. If it be one on which there is but little travel, 
and not compactly built upon, no such prompt duty to 
discover it would be imposed on the public Officials as 
if it were in the heart of the city. Deuse population 
and continuous travel on a street call for more care 
and watchfulness on the part of the authorities than 
over streets not thus populated and used. 

This action, however, does not rest on the fact that 
the carcass emitted an offensive odor, although that 
may be a circumstance to consider as bearing on the 
question of negligence in not removing it; but it rests 
on the alleged fact that it was negligently suffered to 
remain an unreasonable time, thereby causing fright to 
the horse of the plaintiffs and the injury and damage 
resulting therefrom. 

The evidence discloses an active effort by one living 
near the nuisance to notify several officials on the af- 
ternoon and evening of the first day, but it appears to 
have been difficult to find any one to heed the com- 
plaint. The plaintiff was guilty of no negligence in not 
giving notice, for she had no knowledge of the nui- 
sance until the moment at which she sustained the 
injury. It is true the declaration does not aver no- 
tice to the defendant, which prudence may have dic- 
tated should have been done, and which may still be 
done by amendment; yet it does expressly charge neg- 
ligence. 

The evidence was sufficient to have been submitted 
to the jury under proper instructions, and the learned 
judge erred in not taking off the judgment of non- 
suit. 

Judgment reversed and a procedendo awarded. 

 & ——_— 
NEW YORK COURT OF APPEALS ABSTRACT. 








COMPROMISE — SUFFICIENT CONSIDERATION FOR 
PROMISSORY NOTE— THAT CLAIM SErTLED COULD 


HAVE BEEN DEFENDED, NO GROUND FOR OPENING.— 
The executrix of A. compromised a suit in the Superior 
Court and proceedings in the Surrogate’s Court, 
brought by her against C., and received in settlement 
therefor the promissory notes of W. At the time of 
the settlement she surrendered all the accounts and 
vouchers of the testator in her possession and agreed 
to protect C. against any further claim on the part of 
the estate of the testator. In an action on the notes, 
held, that the compromise was a sufficient considera- 
tion therefor and that the fact that a defense existed 
to the claim which was compromised could not be 
shown. In such a case where facts out of which a de- 
fense arises are known to the party making the claim 
and fraudulently concealed from and unknown to the 
other party at the time of the compromise such facts 
may be shown, but in the absence of any such fraud, 
evidence of the mere fact that a defense existed is not 
admissible. Stewart v. Ahrenfeldt, 4 Denio, 189; Rus- 
sell v. Cook, 3 Hill, 504. Judgment aflirmed. Feeter 
v. Weber, appellant. Opinion by Rapallo, J. 

[Decided Uct 7, 1879.] 


INSURANCE—LIFE POLICY—DELIVERY OF POLICY IN 
FAVOR OF WIFE NOT ESSENTIAL—INSURABLE INTEREST 
-—ASSIGNMENT BY WIFE WHEN INVALID.—A policy of 
life insurance was issued to assure the life of B. ** until 
the sixth day of September, in the year 1882, or until 
his decease in case of his death before that time.”’” In 
the latter event the insurance company promised to 
pay to H., his wife, if living, otherwise to A., daugh- 
ter of the assured. Held, (1) that the wife had a direct 
interest in the policy and an actual delivery was not 
essential to confer that interest upon her. The hus- 
band’s possession was her possession, and the general 
rule that where there is a gift there must be an actual 
delivery has no application. The policy itself shows 
the intention sufficiently. It is well settled that when 








a husband takes a security or obtains a policy of insur- 
ance in which the sum named therein is payable to 
himself and his wife and she survives him, the 
action survives to her, and the form of the security im- 
plies a design by the husband to benefit the wife. San- 
ford v. Sanford, 45 N. Y. 726. (2) The wife has an in- 
surable interest, and the promise to pay her in the 
policy is supported by a sufficient consideration. (3) 
The wife's interest in the policy could, independent of 
the statutes relating to insurance upon lives for the 
benefit of married women, be transferred only by an 
assignment duly executed by her; and an assignment 
without any consideration, without her knowledge of 
its purpose or import, and without an intention on her 
part to divest herself of interest in the policy, executed 
under undue influence by her husband amounting to 
compulsion, held not to affect the interest of the wife. 
Judgment affirmed. Fowler, appellant, v. Butterfly. 
Opinion by Miller, J. 

(Decided Sept. 16, 1879.] 


MORTGAGE — ONE IN POSSESSION OF MORTGAGED 
PREMISES NOT LIABLE TO MORTGAGEE FOR RENTS— 
PRACTICE — FAILURE TO ANSWER COMPLAINT, EFFECT 
or.— The grantee of mortgaged premises took the 
same subject to the mortgage and the taxes due for the 
year 1875, but he did not assume to pay the mortgage 
or the taxes. In an action for the foreclosure of the 
mortgage the complaint alleged that the grantee ‘en- 
tered into possession thereof and ever since has col- 
lected the rents and profits of said premises, amount- 
ing to $2,500.”" The prayer for relief contained a re- 
quest that an account be taken of the rents collected 
by the grantee, and if the proceeds of the sale were in- 
sufficient to pay the taxes and amount due, that the 
grantee be held liable for the deficiency to the extent 
of the rents collected, etc. This complaint was served 
on the grantee but he did not appear. Held, (1) that 
the grantee not having assumed to pay either the 
mortgage or the taxes did not become liable for either 
simply because he collected the rents. The mere pos- 
session of lands, receiving the profits thereof, never 
makes any one not personally taxed liable for the taxes 
of such lands, and the mere possession of lands mort- 
gaged never makes the possessor who receives the 
profits liable to pay or keep down the interest on the 
mortgage. The mortgagee can ouly be entitled to the 
rents of the mortgaged premises by commencing suit 
for the foreclosure of his mortgage and procuring the 
appointment of a receiver, and then he will be confined 
to the rents and profits accruing during the pendency 
of the suit. A mortgagee has a mere lien upon the 
land mortgaged as security. He is not entitled to the 
possession of the land and can call no one to account 
for its use. (2) By not answering the complaint the 
grantee did not admit that the plaintiff was entitled 
to the relief demanded against him, but simply that 
plaintiff was entitled to such relief as the facts prop- 
erly alleged entitle him to have. Order affirmed. 
Argall, appellant, v. Pitts. Opinion by Earl, J. 
[Decided Sept. 17, 1879.] 


—— ASSUMPTION OF, DOES NOT INURE TO BENEFIT 
OF GRANTOR — REMEDY OF GRANTOR FOR BREACH OF 
COVENANT DESCENDS TO HIM.— A., the owner of real 
estate which he had mortgaged for $4,000, sold an un- 
divided one-half part thereof to D. for the sum of 
$6,000, D. agreeing to pay A. as follows: $3.000 at the 
delivery of the deed and to assume three-fourths of 
the mortgage, which payment and assumption was 
named in the deed. The mortgage not being paid was 
foreclosed and the premises sold. In an action by the 
administrator of A. to recover damages for the failure 
of D. to perform his agreement, held, that D. by his 
agreement became liable to the holder of the mort- 
gage for so much as he had assumed to pay, but this 
was not a liability to his grantor. The $3,000 in cash 
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and the promise to pay $3,000 on the mortgage was the 
full consideration for the conveyance, and there was 
no longer an indebtedness on that account. Upon 
that promise the mortgagee could sue and recover in 
hisown name. Burr v. Beers, 24 N. Y. 178; Thorp v. 
Keokuk Coal Co., 48 id. 253. But D. owed A nothing 
and was not liable to an action by A. as upon a promise 
to pay the consideration money. Upon the delivery 
and acceptance of the deed, however, D., as to three- 
fourths of the mortgage, became the principal debtor, 
and A., the surety,and if A. paid the amount assumed 
he would be entitled to subrogation to the rights of 
the mortgagee and might maintain an action fora de- 
ficiency against D. But A. having died intestate be- 
fore foreclosure, the land descended to his heirs, who 
were alone injured by the failure of D. to perform his 
agreement, and the administrator of A. could not sue 
therefor. Judgment reversed, etc., unless plaintiff 
will stipulate to reduce the judgment so as to include 
only another item which was embraced in the action. 
Ayres, adm’x, v. Dixon, appellant. Opinion by Dan- 
forth, J. 

[Decided Sept. 30, 1879.] 


— 


MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER 8, 1879. 


PARTNERSHIP — NEW AND OLD FIRM — ASSUMPTION 
OF DEBTS—NOVATION.—A firm of bankers transferred 
their business to an entirely new firm which assumed 
their debts. Plaintiff, who was a depositor with the 
old firm, dealt with the new one knowing of the 
change, received payments of interest, ete. Held, that 
the agreement between the new firm and the old 
did not of itself discharge the old firm; neither did 
plaintiff's delay, believing the new firm were to pay it, 
discharge the old. This is not the case of a partner- 
ship where some partners retire, and others assume the 
debts and continue and obtain extensions by a new 
contract, as in Smith v. Sheldon, 35 Mich. 42. Here 
the new firm were strangers to the old, and could not 
become debtors to Knox without his acceptance of the 
subrogation. Hogsett v. Ellis. 17 Mich. 351; Brown vy. 
Hazen, 11 id. 219; Meister v. Birney, 24 id. 455; Lewis 
v. Westover, 29 id. 14; Turner v. McCarty, 22 id. 265; 
Halsted v. Francis, 31 id. 115; Pratt v. Bates, 40 id. 
37; Botsford v. Kleinhans, 29 id. 382. Know v. Hayes. 
Opinion by Campbell, J. 

PUBLIC OFFICER—DELEGATION OF OFFICIAL AU- 
THORITY BY, NOT ALLOWABLE.—-Undera statute allow- 
ing boards of supervisors to grant authority for the 
construction of bridges across navigable streams, upon 
a petition setting forth with particularity the purpose, 
location, height and description of a proposed bridge, 
and giving them power to grant or refuse a petition 
and to prescribe what description of a bridge might be 
erected, held, that upon a petition which was defect- 
ive in not specifying the location of the proposed 
bridge nor the location or number of swings therein, a 
board of supervisors could not delegate to those ap- 
plying for the bridge the power to determine 
the number and location of the swings. The 
bridge company might have one interest in re- 
spect to it, and the general public and individuals 
of the general public other interests, and bet ween them 
it was contemplated in conferring the trust that the 
board of supervisors should decide upon the judgment 
of its members. It is familiar law that no such trust 
can be delegated by the person or body on whom it is 
conferred, but that very person or body, and no other, 
must execute it. Clark v. Washington, 12 Wheat. 54; 
Thompson v. Schermerhorn, 6 N, Y. 92; Davis v. Reed, 
65 id. 566; Supervisor v. Brush, 77 Ill. 59; Thompson 
v. Booneville, 61 Mo. 282; State v. Fiske, 9 R. I. 94; 





State v. Paterson, 34 N. J. 168; Hydes v. Joyes, 4 
Bush, 464; Oakland v. Carpentier, 13 Cal. 540; Whyte 
v. Nashville, 2 Swan, 364. Muaawell v. Bay City Bridge 
Co. Opinion by Cooley J. 
—_—e—_—_—_—_——. 
WISCONSIN SUPREME COURT ABSTRACT. 
OCTOBER 14, 1879. 


DEED—CONSTRUCTION — LANDS EXCEPTED NOT DE- 
SCRIBED.—B. conveyed lands to F. by deed, describing 
it as follows: ** Lots 3 and 4 and the north half of the 
north-west quarter of section No. 5, in township 48, 
north of range 4, west, excepting the thirty-two acres 
mortgaged to Schuyler Goff, adjoining the town line, 
and also seven acres which I reserve for myself, and to 
be taken on the east side of said described land, leav- 
ing the amount of acres now deeded in this deed about 
thirty-four, more or less.’’ Held, that the exception of 
thirty-two acres adjoining the town line, mortgaged to 
Schuyler Goff, must, in the absence of that mortgage, 
be presumed to be a parcel of land extending the 
whole length of the north side of the quarter section 
(which is the only town line abutting it), of sufficient 
uniform width to include thirty-two acres; and the 
exception of seven acres to be taken on the east side of 
the fractional quarter section is an exception of a par- 
cel of land extending along the whole east side of the 
quarter section, of sufficient uniform width to include 
seven acres. Dolan v. Trelevan, 31 Wis. 147; Jenkins 
v. Sharpf, 27 id. 472; 3 Wash. on Real Property (4th 
ed.), 406. Johnson v. Ashland Lumber Co. Opinion by 
Lyon, J. 


RIPARIAN RIGHTS—GRANT BY STATE OF EXCLUSIVE 
LIGHT TO CONTRACT BOOMS ON STREAM.—A statute 
granted to a boom company the exclusive right of 
constructing booms necessary for holding, storing and 
assorting logs for a certain distance up and down the 
Wisconsin river. Jleld, that it is settled in this State 
that a riparian owner on navigable water may con- 
struct in front of his land, in shoal water, proper 
wharves, piers, and booms, in aid of navigation, at his 
peril of obstructing it far enough to reach actually 
navigable water. This is properly a riparian right, 
resting on title to the bank, and not upon title to the 
soil under water. It isa private right, however, rest- 
ing, in the absence of prohibition, upon a passive or 
implied license by the public; is subordinate to the 
public use, and may be regulated or prohibited by law. 
Diedrich v. Railway Co., 42 Wis. 248; Stevens Point 
Boom Company v. Reilly, 44 id. 295; 8S. C., 46 id. 237. 
“This private right of the riparian owner is subordin- 
ate to the public use of a navigable river, and is always 
exercised at peril of obstructing navigation. This sub- 
jection of the private right to the public use may some 
times impair the private right or defeat it altogether. 
But the public right must always prevail over the pri- 
vate exercise of the private right.”” S. P. Boom Co. v. 
Reilly, 46 Wis. 237. As against the riparian owners, 
within the limit specified in the statute, the State has 
only resumed its own. Otherwise, the title, possession 
and use of the respondent's land remain intact. If the 
public action lessen its value it is literally damnum ab- 
sque injuria. Alexander v. Milwaukee, 16 Wis. 247. 
Held, also, that the boom company was a quasi public 
corporation (Attorney-General v. Railroad Cos., 35 Wis. 
425), an agent of the State for the improvement of the 
river (Wis. R. I. Co. v. Manson, supra), and its fran- 
chises granted for a public use. In this State, navigable 
water includes all water capable of actual navigation, 
(Diedrich v. Railway Co., supra), and the capacity of 
floating logs to market is sufficient to make water nav- 
igable within the rule. Olson v. Merrill, 42 Wis. 203. 
Whether and how far navigable for other purposes, the 
capacity for floating logs to market appears to be 
the chief navigable value of the Wiscousin river, as 
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the legislation relating to it and numerous cases 
in this court abundantly show. Whatever equally 
aids this use of the river by all having occasion for it, 
is of public purpose (Wisconsin R. I. Co. v. Manson, 43 
Wis. 255); and the utility, indeed the necessity, of 
booms at convenient points for receiving, assorting, 
and distributing Jogs, such as the appellant is author- 
ized to construct, is so universal on such rivers that it 
is judicially recognized as entering into the law gov- 
erning their use. Pound v. Turck, 95 U.S. 459. See, 
also, Delaplaine v. Railway Co., 42 Wis. 214; 8. P. 
Boom Co. v. Reilly, supra; G. R. Booming @. v. 
Jarvis, 30 Mich. 308; Perry v. Wilson, 7 Mass. 393; 
Lawler v. Boom Co., 56 Me. 443. Cohn v. Wason Boom 
Co. Opinion by Ryan, C. J. 


PARTNERSHIP — DISSOLUTION WITHOUT NOTICE — 
REPUTATION OF CONTINUANCE OF FIRM — SECRET 
PARTNER. —Augustus and George Covert carried on 
business under the name of * A. Covert.’’ The part- 
nership was dissolved in March, 1874, George Covert 
retiring, but no public notice of the dissolution was 
given, and Augustus Covert continued the same busi- 
ness under the same name. Plaintiff, who had never 
had dealing with the firm while it existed, sold in De- 
cember, 1876, goods to Augustus Covert on the credit 
of the firm, supposing that the firm still existed. In 
an action against both members of the firm for the 
price of such goods, held, that the rejection of evidence 
on the part of plaintiff that at the time the sale was 
made Augustus represented to plaintiff that the firm 
still existed; that the general reputation in the neigh- 
borhood where the firm had carried on business was 
that the partnership still continued; that upon inquiry 
this reputation was brought to plaintiff's knowledge; 
and that without a belief in the continuance of the 
partnership he would not have given credit for the 
goods, was erroneous. 2 Greenl. Ev., § 485; Bernard 
v. Torrance. 5 Gill & Johns. 383-405; Carlton & Man- 
ning v. Ludlow Woolen Mill, 27 Vt. 496, 498. While 
general reputation is not admissible to prove the fact 
of partnership, nor as corroborative of other evidence 
to prove such fact, where a partnership in fact has 
been established and become known to the public, and 
one of the partuers retires, giving no notice of his so 
doing, general reputation in the community where the 
business of the firm was transacted, and where the re- 
tiring partner resides, that the partnership stell con- 
tinues, can be given in evidence by one who thereafter 
gives credit to the firm upon the strength of such rep- 
utation in order to charge such retiring partner. 
If a retiring partner would free himself from 
contracts thereafter made in the name of and on 
the credit of the firm, it is his duty, at the very least, 
to do nothing and permit nothing to be done 
which shall tend to prove that he still continues a 
member thereof. In this case, although the name of 
George Covert did not appear in the firm name, which 
was, in fact, the individual name of his brother, and 
he might, therefore, be considered in one sense, a se- 
cret or dormant partner, and therefore, only liable for 
debts contracted while he was in fact a partner, yet it 
having become a matter of public notoriety, during 
the existence of his partnership with his brother, that 
he was a partner in the business carried on in the name 
of “A. Covert,’’ he no longer remained a secret or dor- 
mant partner, but became chargeable in the same man- 
ner as though his name had appeared in the firm name, 
and in order to relieve himself from responsibility as 
such partner, after his connection therewith had be- 
come public, he was bound by the same rules which are 
applicable to public partnership. U.S. Bank v. Binney, 
5 Mason, 176-185; 2 Bell’s Cases, book 7, ch. 2, p. 533; 
Powles v. Page, 3 C. B.16; Evans v. Drummond, 4 
Esp. 89; Carter v. Whalley, 1 Barn. & Adol. 11. Ben- 
jamin vy. Covert. Opinion by Taylor, J. 








IOWA SUPREME COURT ABSTRACT. 


MARRIAGE — VOID ONE CONFERS NO RIGHTS AND 
NEED NOT BE JUDICIALLY D§CLARED SO.— Plaintiff 
married in due form one Eaton, who had at the timea 
wife living. Subsequently she married the intestate 
Drummond, Eaton being still alive. Held, under astat- 
ute declaring that “‘ marriages between persons who 
have a husband or wife living are void,”’ that the mar- 
riage of the plaintiff with Eaton was void, and neither 
of them acquired any rights thereby, and the plaintiff 
lost no right. Being void it was the same as though no 
marriage had ever taken place. The marriage with 
Drummond was valid, and plaintiff was entitled toa 
share in the property of Drummond as widow. Carpen- 
ter v. Smith, 24 lowa, 200; 2 Bouvier’s Law Dict. 246 
Held, also, that the first marriage need not be judicially 
annulled before civil rights could be acquired or civil 
remedies demanded by reason of a subsequent legal 
marriage.’’ The fact that the Code contains provis- 
ions for annulling marriages of this character, and ju- 
dicially determining the status of the parties, cannot 
be regarded as changing the rule which has always ob- 
tained that avoid marriage is no marriage. Drum- 
mond v. Irish. Opinion by Rothrock, J. 


MUNICIPAL CORPORATION NOT LIABLE FOR WRONG- 
FUL ACTS OF POLICE.—The police regulations of a city 
are not made and enforced in the interest of a city in 
its corporate capacity, but in the interest of the pub- 
lic. A city is not liable, therefore, for the acts of its 
officers in attempting to enforce such regulations. The 
question involved in this case arose in Buttrick v. City 
of Lowell, 1 Allen, 172. Bigelow, C. J., said: ‘ Police 
officers can in no sense be regarded as the agents or 
servants of acity. Their duties are of a public nature. 
Their appointment is devolved on cities and towns by 
the Legislature as a convenient mode of exercising a 
function of government, but this does not render them 
liable for their unlawful or negligent acts;’’ following 
Hafford v. City of New Bedford, 16 Grey, 297. The 
same doctrine was held in Town of Odell v. Shroeder, 
58 Ill. 353. See, also, as tending to support it, Ogg 
v. City of Lansing, 35 Iowa, 495; Prather v. City of 
Lexington, 13 B. Monr. 559; Elliott v. City of Phila- 
delphia, 75 Penn. St. 347. And a city cannot become 
liable by ratification. A city has no power to author- 
ize a police officer tocommit an unlawful act, and what 
it cannot do directly it cannot do indirectly by ratifi- 
cation. Calwell v. City of Boone. Opiuion by 
Adams, J. 


STATUTE OF LIMITATIONS—NEW PROMISE — SAME 
CAUSE OF ACTION REVIVED.— The statute of limita- 
tions of Lowa provides that ‘‘ causes of action founded 
on contract are revived by an admission that the debt 
is still unpaid.’’ In answer to a letter written by 
plaintiffs to defendant, requesting the payment of an 
overdue note, he wrote this: “ I am sorry I cannot pay 
you now. Ihad expected to pay you this fall, but 
owing to the scarcity of money I cannot. It is a 
long, weary time I have been paying those debts, and 
I am not through yet. I hope to live to pay you, 
and hope to do so next spring. But I have provided 
that, in case I die before you are paid, my wife will 
pay you out of an insurance on my life.”’ Held, that 
this constituted an admission that the debt was un- 
paid and that the statute began to run anew. In 
such cases a new cause of action does not arise, by 
reason of the admission, but the bar from the old is 
removed. The statute begins to run anew, but it 
runs, of course, upon the cause of action, and not 
upon the admission, which merely operated to revive 
the cause of action. The time it would run would 
depend upon the nature of the cause of action. If, 
as in this case, it is founded upon a promissory note, 
the statute would run ten years from the time the 
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cause of action was revived. Carshore v. Huyck, 6 
Barb. 586; Baxter v. Peuniman, 8 Mass. 133; Penley 
vy. Waterhouse, 3 Iowa, 442; Ayers v. Bane, 39 id. 
619; Frisbie v. Seaman, 48 id. Bayliss v. Street. Opin- 
iov by Rothrock, J. 


FINANCIAL LAW. 





CoNFLICT OF LAW—LEX LOCI CONTRACTUS—USURY. 
A promissory note was dated in Missouri and signed 
there by one of the makers; no place of payment was 
specified. It was executed in consequence of previous 
negotiations had in lowa between the principal makers 
and the son of the payee respecting a loan of money by 
the payee. After it was executed by one maker the 
son visited the other makers in Lowa, who signed the 
note and delivered it to the son, who paid the money 
loaned therefor. Held, that the note was an Iowa 
contract and governed by the laws of that State as to 
usury. The /ex loci contructus depends not upon the 
place where the note or bill is made, drawn or dated, 
but upon the place where it is delivered from drawer 
to drawee, from promisor to payee, from indorser to 
indorsee. It has been frequently stated that a note is 
nothing until it is delivered, and that indorsement is 
not merely writing, but transferring from the hand of 
the one party to that of the other. 2 Parsons on Notes 
and Bills, 327. The rule that the law of the place 
where a bill is made, if no place is designated in the 
bill for payment, determines its constructive obliga- 
tion and place of payment applies only when the mak- 
ing of a note includes its delivery, but not otherwise. 
The dating of the note at a place in Missouri did not 
designate that place as the place of payment. In Cook 
v. Moffat, 5 How. 295, notes drawn and dated at Balti- 
more, but delivered in New York, in payment of goods 
purchased there, were held to be payable in, and gov- 
erned by the laws of NewYork. In that case Grier, J., 
said: * Although the notes purport to have been made 
in Baltimore, they were delivered in New York, in 
payment of goods purchased there, and, of course, pay- 
able there and governed by the laws of that place.” 
Iowa Sup. Ct., Oct. 9, 1879. Hurt vy. Wills. Opinion 
by Day, J. 

JUDGMENT NOTE— POWERS GIVEN IN, TRANSFERA- 
BLE BY DELIVERY.—A power of attorney, attached to 
asealed note payable to bearer, authorizing the waiv- 
ing of process and the confession of judgment in favor 
of the holder of the note, may be executed in favor of 
an equitable owner and holder to whom the note may 
be transferred by delivery but without indorsement 
thereon. Ohio Sup. Ct., Oct. 28, 1879. Clements v. 
Hull. Opinion by McIlvaine, J. 


PLEDGE—RIGHTS OF HOLDER OF COLLATERAL—COM- 
PROMISE — CONSIDERATION DAMAGES.— (1) While a 
party holding goods or personal chattels in pledge may 
sell them to pay the debts after maturity, a pledgee of 
commercial paper in the absence of a special contract 
has no right to sell such securities, but must collect 
them, and after paying his own debts, he must account 
to the pledgor for the balance. (2) Where two notes 
amounting to three thousand dollars were held as col- 
lateral, to secure about $1,300, and the holder of the 
notes surrendered said notes tothe maker and also gave 
up to him seventeen other notes of $127 each, for merely 
the amount due from the pledgor, such a transaction 
cannot be called a sale, but is a compromise. Appellee 
transferred to appellant a number of notes as collat- 
eral security, and gave a written contract authorizing 
appellant to sell the same at public or private sale. 
The appellate court found the facts to be, that appel- 
lant made reasonable efforts to sell the collaterals, and 
failed to find a purchaser, and that said sale and trans- 
fer to the maker of the notes was so made without any 
collusion or actual fraud, and for the best price that 





could be obtained for them, so far as is shown by the 
evidence. Jileld, that these facts did not warrant a 
compromise with the maker of the notes held as collat- 
eral. (3) One note given to a person is a good consider- 
ation for the making of a note by him to the maker of 
the note he has received. (4) In a suit for making such 
a compromise, the amount due on the note so com- 
promised is prima facie the measure of damages. II- 
linois Sup. Ct., Oct. 2, 1879. Union Trust Co. v. Rig- 
don. 

SURETYSHIP—SURETY NOT DISCHARGED BY SETTLE- 
MENT IN FRAUD OF BANKRUPT LAW.--The holder of 
a promissory note accepted in good faith from one of 
the principal makers thereof, who, to the knowledge 
of the holder, was insolvent at the time, a conveyance 
of a parcel of land in payment of the note. Subse- 
quently, and within four months from the time of the 
conveyance, the holder of the note, on demand 
therefor, surrendered the property conveyed to an as- 
signee in bankruptcy of the grantor. Heid, that such 
conveyance did not operate as payment of the note, 
nor to discharge a surety thereon. Ohio Sup. Ct., Oct. 
7, 1879. Hurner vy. Batdorf. Opinion by Boynton, J. 








CRIMINAL LAW. 

FORGERY — FORGING RECKH!IPT — PLEADING.— Where, 
in an indictment for uttering a forged receipt, the in- 
strument set out is not prima facie a receipt, such ex- 
trinsic facts must be averred as are necessary to show 
that the instrument would, if genuine, have the opera- 
tion and effect of a receipt. An averment that the 
instrument set out was areceipt does not have the effect 
to, change its prima facie character. Nor will the char- 
acter of the instrument be changed by an averment 
that by the rules of the bank where the instrument 
was used, it Was upon its face areceipt. It should be 
shown how or in what way, the instrument, if genuine, 
would under the rules of the bank have the operation 
and effect of a receipt. Ohio Sup. Ct., Oct. 28, 1879. 
Henry v. State. Opinion by White, J. 


TRIAL— CHARGING FACTS TO JURY.—In a trial for 
assault with intent to kill upon one Bump with a pis- 
tol, the question before the jury was, whether the de- 
fendant had assaulted Bump with the pistol, or whether 
it was accidentally discharged during the struggle for 
its possession. The trial court instructed the jury as 
follows: ** The use of a deadly weapon is prima facie 
evidence of malice, because a man must be taken to 
intend the necessary and usual consequences of his 
act, and to shoot another indicates a purpose to take 
life; and if the jury believe from the evidence, beyond 
a reasonable doubt, that at the time defendant shot 
Bump he was in no imminent danger of suffering 
death or bodily harm at the hands of Bump, and had 
no reason to believe that he was in such danger, they 
must find him guilty as charged.” Held, that the in- 
struction was erroneous, in that it assumed as a mate 
ter of fact that the defendant intentionally shot Bump, 
which was the very matter in issue before the jury. 
People v. Levison. 16 Cal. 98; People v. Ah Fung, id. 

37; People v. Williams, 17 id. 147; People v. Strong, 
30 id. 151; People v. Dick, 82 id. 213; People v. Cotta, 
49 id. 166. California Sup. Ct., Sept. 13, 1879. People 
v. Buster. Opinion per Curiam. 


TRIAL— FURNISHING SPIRITS TO JURY.—To make 
the objection that spirituous liquors have been fur- 
nished a jury invalidate a verdict under the Texas 
statute, it must be shown that during the trial, or after 
retiring, the juror or jurors may have become so in- 
toxicated as to render it probable that his or their ver- 
dict was influenced thereby. Subdivision 7 of art. 
3187, P. D.; March v. State, 44 Tex. 65; Jack v. State, 
26 id. 1; Webb v. State, 5 Tex. Ct. App. 596. The bet- 
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ter practice is, that the bailiff or officer having charge 
of the jury should, in all criminal cases, be instructed 
not to permit them, after they areimpanelled, to have 
intoxicating liquors whilst under his custody, and a 
sheriff or officer permitting it should be severely pun- 
ished by the court. Where it was shown that the 
liquor was drunk by the jury before any of the tes- 
timony of the case had been introduced before them, 
and that none of them were intoxicated by what they 
drank, they not having been furnished with exceeding 
one pint, held, not to vitiate the verdict. Texas Ct. 
of App., June 14, 1879. Tuttle v. Stute. Opinion by 
White, J, 





>—_——_ 
INSURANCE LAW. 





FIRE INSURANCE—CONDITION AS TO FALL OF BUILD- 
InGs.—A fire policy provided that “if a building shall 
fall, except as the result of a fire, all insurance by this 
corporation on it or its contents shall immediately 
cease and determine.’ Held, that the effect of this 
would be that the insurance, whether upon a building 
or its contents, shall continue only while the building 
remains standing as a building, and shall cease when 
the building has fallen and become a ruin. When sub- 
stantially all the floors and the roof of a building used 
as a store-house fall, leaving nothing standing but the 
outer walls, and perhaps a stair-case or an elevator, the 
building must be deemed to have fallen. When sey- 
eral buildings are insured by the same policy, the 
fall of one terminates the policy at least on 
that building and its contents. A _ building fell 
without the agency of fire, carrying the goods con- 
tained in it into a confused mass. There were left un- 
harmed only very small portions of some of the floors, 
and of the roof, anda single case of goods; and only 
the outer walls of the building, and an elevator five 
feet square, in one corner. After the fall a fire broke 
out causing injury, for which action was brought on 
policies of insurance on the goods and building, in which 
action recovery was sought forthe fallen goods and for 
the parts of the building which remained standing. 
Held, that the action would not lie. The court remark 
that the decisions cited for the plaintiffs are not incon- 
sistent with this conclusion. In Fire Insurance Co. vy. 
Congregation Rodelph Scholom, 80 Ill. 558, the build- 
ing, though shaken by a storm so as to lean over, re- 
mained entire, and no part of it had fallen. In Breu- 
ner v. Liverpool, London & Globe Ins. Co., 51 Cal. 101, 
goods exceeding in value the amount of the insurance 
were destroyed by fire in that part of the building 
which had not fallen, and the decision against the in- 
surers was by a bare majority of the court. Massa- 
chusetts Sup. Jud. Ct., Sept., 1879. Hicks v. Globe 
Ins. Co. Opinion by Gray, C. J. 

—— AGENT MAY NOT INSURE IN HIS OWN FAVOR.— 
An insurance agent cannot, without the express sanc- 
tion of his principals, grant an insurance in his own 
favor binding on the company; and the same princi- 
ple prevails in the case of a second insurance, although 
the prior policy had been granted with the express 
sanction of the company. Ontario Ct. of Chan., Sept. 
19, 1879. White v. Lancashire Ins. Co. Opinion by 
Blake, V. C. 


MARINE INSURANCE— POLICY ON VESSEL NOT LIA- 
BLE TO MARITIME LIEN.—Where a vessel is injured by 
collision with another vessel through negligence of the 
latter, which is lost, the injured vessel has no lien upon 
the insurance upon the vessel lost. The liability of 
the owner of the latter vessel is limited to the value of 
theshipand freight. That liability ought not to beex- 
tended by a contract of indemnity made by him witha 
third party; in other words, the right of the injured 
party to reimbursement ought not to be dependent 
upon the contingency of a contract to which he was 





not a party, and with which he has no concern. He 
loses nothing which he would not have lost if the in- 
surance had not existed. The contract of insurance is 
personal in its nature, and is a mere special agreement 
with a party seeking to secure himself against appre- 
hended loss on account of his interest in a particular 
subject-matter and not at all incidental to or transfera- 
ble with the subject-matter. May on Ins., $6. The ship- 
per has no lien upon it for the non-delivery of his cargo. 
Slark v. Broom, 7 La. Ann. 342. Nor can even the mas- 
teror crew have recourse to it in case of the loss of the 
vessel. Eymar v. Lawrence, 8 La. 42. See, also, 
Thayer v. Goodale, 4 La. 222; Steele v. Ins. Co., 17 
Penn. St. 290; White v. Brown, 2 Cush. 412; Stillwell 
v. Staples, 19 N. Y. 401. U.S. Dist. Ct. E. D. Mich., 
June, 1879. The Peshtigo. Opinion by Brown, J. 

aie 


RECENT ENGLISH DECISIONS. 








EVIDENCE — ADMISSION OF WILL OF FATHER TO 
PROVE SON'S ILLEGITIMACY.— The rule that parents 
shall not be permitted to say after marriage that they 
have had no connection, and therefore that the off- 
spring is spurious, has nothing to do with a case in 
which the question at issue is whether the parents 
were married or not. General declarations are good 
evidence, after the death of a parent, to prove that a 
child was born before marriage. Where the marriage 
of the parents of a child was in dispute, the will of the 
father, who was dead, described the child as ** my son 
or reputed son commonly called or known by the 
name of J.M.,” and afterward as ‘“‘my said reputed 
son J. M.”” Held, that it must be admitted as evidence 
of the illegitimacy of the child. Goodright v. Moss, 
Cowp. 591, followed. Ch. Div., July 15, 1879. Murray 
v. Milner. Opinion by Fry, J., 41 L. T. Rep. (N. 8.) 
213. 

PARTNERSHIP—DISSOLUTION—RETURN OF PREMIUM 
— MISCONDUCT OF PARTNER.—The plaintiff and de- 
fendant entered into an agreement for a partnership 
for seven years, the defendant agreeing to pay a pre- 
miam. Shortly after the commencement of the partner- 
ship the defendant frequently absented himself from 
the business, and within three months from such com- 
mencement he altogether absented himself and entered 
into the service of another firm. The partnership was 
dissolved by the court in an action brought for such 
dissolution by the plaintiff. Held, that the defendant 
was not entitled to a direction that the premium or 
any part thereof should not be paid. Ch. Div., July 
29,1879. Black v. Capstick. Opinion by Fry, J., 41 
L. T. Rep. (N. S.) 215. 

WILL—CONSTRUCTION OF—SUBSTITUTIONAL GIFT OF 
PERSONALTY—MEANING OF WORD ‘“* HEIRS’’—** HEIRS” 
HELD TO MEAN STATUTORY NEXT OF KIN.— A testa- 
trix, after bequeathing a moiety of the ultimate resi- 
due of her personal estate in trust for F. A. G. and C. 
A.C. G., to be equally divided between them, made 
a codicil which, after reciting such bequest, was as 
follows: ‘Should they have no children lawfully be- 
gotten I leave at both their deaths the property to be 
equally divided to the children or their heirs of E. M. 
P.” F. A. G. and C. A. C. G. never bad any children, 
and F., A. G., the survivor, died in 1876. E. M. P. had 
seven children living at the death of the testatrix, six 
of whom died in the life-time of F. A. G., some leaving 
issue, and some none. Held, that the period of distri- 
bution was the death of F. A. G., and that the gift to 
the “heirs”? being substitutional on F. A. G.’s death, 
the property went in equal seventh shares to the sur- 
viving child of E. M. P. and the statutory next of kin 
of the children of E. M. P. who had died between the 
deaths of the testratrix and F. A.G. Ch. Div., July 
19, 1879. Neilson vy. Monro. Opinion by Fry, J., 41 L. 
T. Rep. (N. 8.) 209. 
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NEW BOOKS AND NEW EDITIONS. 


CENTENNIAL CELEBRATIONS OF NEw YORK. 


The Centennial Celebrations of the State of New York. Pre- 
pared pursuant to a concurrent resolution of the Legis- 
lature of 1878, and chapter 391 of the Laws of 1879. By 
Allen C. Beach, Secretary of State. Albany: Weed, 
Parsons & Company, Printers, 1879. Pp. iv, 459; roy. 
8vo. 


HIS beautiful volume, prepared by an accomplished 
scholar, is a charming one to the studious citizens 

of our State. It contains the proceedings of the New 
York Historical Society, with the address of Charles 
O’Conor on the Adoption of the Constitution; those 
at Kingston, with the addresses of Judge Westbrook, 
Chauncey M. Depew, and others; those at Oriskany, 
with the addresses of Horatio Seymour, William Dor- 
sheimer, Judge Bacon, Ellis H. Roberts, Clarkson N. 
Potter, and others; those at Bemus Heights, with ad- 
dresses by Martin I. Townsend, William Dorsheimer, 
and others; those at the old Schoharie Fort, with ad- 
dresses by Grenville Tremain and others; those at 
Schuylerville in commemoration of Burgoyne’s Sur- 
render, with addresses by Horatio Seymour, George 
William Curtis, Lafayette 8S. Foster, and others; those 
at Cherry Valley; and those in commemoration of the 
occupation of the New Capitol, with addresses by 
William Dorsheimer, Thomas G. Alvord, and Erastus 
Brooks; various letters, odes, and poems read on those 
occasions, and historical sketches of the old and the 
new capitol. The volume is illustrated by excellent 
portraits of George Clinton, Gen. Herkimer, and 
Philip Schuyler; and views of the Oriskany battle- 
field; the old stone fort at Schoharie with the monu- 
ment to David Williams, one of André’s captors; the 
scene of Burgoyne’s surrender; the exterior of the 
old capitol, and the interior of its senate and assem- 
bly chambers, the governor’s room, and the old court 
of appeals’ room; the exterior of the new capitol, and 
the interior of its assembly chamber, and its grand 
corridor and staircase. Thus is formed a volume of 
almost unequalled interest in the field of our State 
history. Our townsman, Alfred B. Street, sings quite 
an epic on Burgoyne’s Surrender —forty-two pages 
long. It would have been more satisfactory if to the 
proceedings at the Schoharie Fort had been added the 
debate in Congress on the question of granting a pen- 
sion to André’s captors, to which only an indistinct 
reference is made. The subject early engaged tle at- 
tention of Judge Egbert Benson, of New York, who 
published a complete vindication of the motives of 
Williams and his two associates. It would have been 
significant reading in connection with the latter day 
admiration of André’s character and the recent erec- 
tion of a monument at the place of his execution. The 
lamented Grenville Tremain, in his address, drew a 
just and severe contrast between the noble Nathan 
Hale and André, who was a poor-spirited creature, who 
would have saved his own life by instigating retaliation 
on our prisoners in the hands of the British, and 
whose memory has been exalted to the neglect of 
Hale’s by a feminine and truckling sentimentality 
which should be reserved for snobs and bestowed on 
highwaymen. Mr. Curtis’s address at Schuylerville is 
a beautiful piece of historic writing. To lawyers the 
view of the old court of appeals’ room, although not 
remarkably good in an artistic sense, will be of in- 
terest. We should have been glad to see a view 
of the new court of appeals’ room. We hope when 
the old pile is pulled down, the figure of Justice 
surmounting it will be preserved in the new capitol, as 
a curiosity, if for no other reason. It reminds us of 


Halleck’s lines in *‘ Fanny,’’ on the Justice on the City 
Hall in New York: 








** And on our city hall a Justice stands; 

A neater form was never made of board; 
Holding majestically in her hands 

A pair of steelyards and a wooden sword ; 
And looking down with complaisant civility, 

Emblem of dignity and durability.” 


JAcOB’s FisHer's DIGEsT. 

An Analytical Digest of the Law and Practice of the Courts 
of Common Law, Divorce, Probate, Admiralty, and 
Bankruptcy, and of the High Court of Justice and 
Court of Appeal of England, comprising the Reported 
Cases from 1756 to 1878, with References to the Rules 
and Statutes, founded on the Digests of Harrison and 
Fisher. By Ephraim A. Jacob, of the New York Bar. 
Vol. Il. Containing the titles Bonus —Criminal In- 
formation. New York: George 8. Diossy, Publisher, 
1879. Pp. 1502-2995, (paged by columns). 

It is unnecessary to reiterate our commendation of 
this excellent and important work, with the appear- 
ance of every successive volume. See ante, 59. The 
work is being i-sued promptly, and with no apparent 
falling off in any respect. 


Stupents’ Law DIcTIoNARY. 

The Students’ Law Dictionary of Words and Phrases in Law 
Latin, Law French, and Anglo-Saxon, with Statutory 
and Common Law Definitions. New York: George 8. 
Diossy, 1879. Pp. iv, 235. 

This neatly-printed manual will probably be useful 
to the class to whom it is particularly addressed. An 
occasional error in proof reading should be corrected ; 
for example: under * Immoral Contracts,” ** contra 
bones mores”’ is rather misleading, as we do not under- 
stand it has any reference to funeral customs. Occa- 
sionally a definition is rather indefinite; for example: 
** Habere facias visum. That you cause to have view. 
A kind of writ.” 

> 


CORRESPONDENCE. 











Mr. LANGBEIN’S DEMURRER. 


To the Editor of the Albany Law Journal: 

In your valnable legal paper of this date, you do me 
an injustice by misstating the facts relative to legisla- 
tion last winter in relation to a bill amending the Re- 
vised Statutes relative to ‘‘summary proceedings to 
recover the possession of lands.”’ Of course the injustice 
is entirely unintentional, but nevertheless it is due to 
me that the correction be made. I not only did not con- 
sent to the amendment of the Revised Statutes grant- 
ing special relief to the Orleans member, but I knew 
nothing whatsoever of the bill until after its passage, I 
being at the time in New York city on a committee 
representing the State at the funeral of ex-Governor 
Dix, deceased. [ am, therefore, not responsible for 
this “ special legislation,’’ as your article charges. By 
inserting the above you will oblige, 

Yours, ete., 
J. C. JuLius LANGBEIN. 

New York, October 25, 1879. 

[Mr. Langbein’s communication to a newspaper 
from which we derived our information conveyed 
to us the impression that he was consulted by the 
Orleans member before the passage of his bill ; but 
it is a matter of very small importance, for our arti- 
cle certainly did not charge that Mr. Langbein was 
responsible for the complication. —Eb, A. L. J.] 


Jupicrary LAWS OF THE GERMAN EMPIRE. 
To the Editor of the Albany Law Journal: 


It has been a surprise to me not to see in your 
** JOURNAL” any notice of a recent event in contem- 
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poraneous legal history, which is as important as the 
recent establishment of the English High Court of 
Justice and the introduction of code procedure in Eng- 
land. I refer to the justiciary laws of the German 
Empire, which took effect on the Ist of this month, 
and the establishment of the Imperial Court of Ap- 
peals at Leipzig. 

The justiciary laws were passed a few years ago, but 
as they made many changes in the existing systems, 
and as time was necessary to gradually adapt matters 
to the new order of things, they were not made to take 
effect till the ist day of Uctober, 1879. They consist of 
the introductory act, an act concerning the constitu- 
tion of courts, a code of criminal procedure, a code of 
civil procedure, and a bankruptcy law. 

While, before, each State had its own system of laws 
and procedure, by these new laws the administration 
of justice is uniform throughout the Empire. There 
is already a criminal code (not of procedure, but a 
crimes’ act) for the Empire, which has been in force 
since January 1, 1872. At present the best legal talent 
is at work on a general civil code for the Empire. So 
then, now, the mode of administering the law, civil 
and criminal, is the same throughout the Empire; the 
criminal law is already the same, and soon, probably, 
as France has its Code Napoléon, so Germany will 
have its Code, making the law uniform throughout 
the land. 

The German Empire consists of some 26 States, each 
having customs, traditions and a history of its own. 
Although the Roman civil law has probably been the 
basis in each State (as in ours, the English common 
law), yet in each there were remnants of old German 
laws and customs which, being hoary with age and 
time-honored, were hard to eradicate. Yet they have 
had to give way to the requirements of a new order of 
things, and codification will produce uniformity. Can- 
not we attain these same desired and desirable ends 
in this conntry? Let us hope for it, at least. 

The Imperial Court of Appeals was opened at Leip- 
zig on the Ist inst. by Dr. Friedburg, Under-Secretary 
of State, and one of the most faithful laborers in the 
field of codification and law reform. It consists of 
some thirty members, I think, forming several divis- 
ions or senates. Dr. Simson, for many years presi- 
dent of the German “ Reichstag,’”’ is president of this 
court, and thereby chief justice of the German Em- 
pire. 

If you think that it willinterest your readers to learn 
the salient features of the * Reichs-Justiz-Gesetze,”’ I 
will give them at some future time. Judges, lawyers 
and clerks of court now wear gown and coif in Ger- 
many. Iam, yours, respectfully, 

J. KOPELKE. 

Crown Pornt, InD., October 22, 1879. 

daeatpelipincitaintinn 
NOTES. 

HE Western Jurist recently read the Chicago Legal 
News a pointed but polite lecture for a wholesale 
appropriation of its abstracts without giving credit. 
The Jurist, in its last number, in a notice of Minor’s 
Institutes, says: ‘*‘ We have examined it with diligence 
and have essayed a complete notice of it in vain, and 
have finally been constrained to accept the review and 
commendation of a valued contemporary.” The no- 
tice then gives, without quotation marks or further 
credit, acolumn and a half, copied literally from our 
review of the work in question. Chicago Legal News, 
please copy. We do wish, when any one speaks of us 
as a “ valued contemporary,”’ he would make the com- 

pliment unmistakable by mentioniug our name. 

ALBANY LAW JouRNAL. Weed, Parsons & Co., Al- 
bany. ‘The issue of this excellent journal for Octo- 
ber 26 is full of legal lore and good reading. In addi- 





tion to the usual abstracts and full notes of recent ju- 
dicial decisions, there is a sketch of the late eminent 
jurist, B. R. Curtis, in a notice of the memoir recently 
published by his son. There 13 also a very interesting 
paper entitled. ‘‘ Observations on the Particular Ju- 
risprudence of New York.” Mr. Browne is doing 
good work in the LAw JouRNAL and is fully justifying 
the high expectations of his friends when he was so 
suddenly called to take charge of it.—Daily Sarato- 
gian.——Suitors are very apt to find fault witb the 
law’s delays, and complain that estates are wasted in 
litigation. But occasionally the very delay is the 
means of saving something for the suitors. Brown 
against Burton is a suit at law that has been familiar 
to Virginia courts for forty years, and theend of it has 
just been reached by a sale set down for last Monday 
of some building lots in Richmond. James Brown 
and Robert Burton did an enormous mercantile busi- 
ness in Virginia years ago. Mr. Burton died, and Mr, 
Brown married his widow. Finally Mr. Brown died, 
leaving no inventory of the Burton estate, of which 
he had been the executor, and witb his own affairs in 
bad condition. Out of this grew the suit. The entire 
business was found to be in a dreadful jumble, and in- 
solvency stared the heirs in the face. But the law’s 
delays proved a blessing to them. During these forty 
years Brown’s estate has greatly increased in value. 
Allthe debts have been paid off, and property valued 
at between $150,000 and $200,000 now remaius. 


Doctors disagree, and so do law editors. The New 
Jersey Law Journal, speaking of the 3lst New Jersey 
Equity Reports, remarks: ‘‘ We confess we do not 
care for notes in a book of reports, and do not think 
Mr. Stewart's reports depend at all upon them for their 
high reputation for excellence in every quality which 
belongs to books of reports as such.’’ On the other 
hand the Western Jurist says: ‘“* Mr. Stewart, as a re- 
porter, commands praise in another particular. He 
annexes, in the form of a note, to some of the leading 
cases an exhaustive reference to decisions in other 
States upon the same subject, with a concise statement 
of what those decisions are.’? We vote with the latter 
party. We never saw a note in a volume of reports so 
slight or poor as not to be of some use, and Mr. Stew- 
art’s notes are always excellent. Mr. Stewart, how- 
ever, meets the fate of prophets, who are not without 
honor save in their own country. 


Probably the oldest of the early American statesmen 
now alive is Peleg Sprague, of Maine. He is eighty- 
eight years of age and entirely blind. He was a mem- 
ber of the United States Senate from 1829 to 1835, when 
Webster, Clay, Calhoun aud Benton were the leaders 
of that body, and he was a member of the national 
House of Representatives from 1825 to 1827. He was 
a judge of the United States District Court of Massa- 
chusetts from 1841 to 1861. In speaking of Judge 
Sprague, Mr. George Ticknor Curtis, in his Memoirs 
of Judge Curtis, says ‘that for many years he had 
been, though not blind, deprived of all use of his eyes 
in either writing or reading. Yet such was his extra- 
ordinary power of memory, and the discipline to which 
he had subjected himself, that he would preside at 4 
Jong and complicated trial, and charge the jury with 
perfect accuracy, without misrecollecting or misstat- 
ing any part of the testimony. The writer of this 
work has personally known him to do this in a patent 
case lasting through many days, without recourse toa 
note of any kind. Whenever a dispute arose between 
counsel as to what a witness had said, Judge Sprague’s 
recollection of the testimony was always received 
with implicit and unquestioning submission. Such 
intellectual feats would have been almost incredible, if 
they had not been repeatedly witnessed.” 
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The Albany Law Journal. 


ALBANY, NOVEMBER 16, 1879. 


CURRENT TOPICS. 


\ ] E have not seen any explicit denial on the part 

of Mr. Justice Field, or any of his friends, 
that he used the language attributed to him, on the 
subject of State Rights, in the Pacific railroad 
cases. The extract which we gave was from the 
New York Times report, and purported to give the 
exact language. That language does not appear in 
the official copy of the opinion. If it is an inven- 
tion and interpolation of some reporter, the court 
should find out and punish the author for contempt. 
But until we meet with some assertion that the lan- 
guage was not in the opinion as originally filed or 
written, we shall prefer to believe that no one could 
be hardy enough to palm off such an impudent forg- 
ery on the community. It is a little remarkable that 
the official copy of the opinion in question did not 
accompany the prevailing opinions and the dissent- 
ing opinions of Justices Strong and Bradley, and 
did not reach us until several days — we think nearly 
a week — afterward. If Mr. Justice Field author- 
izes anybody to say that he did not use that lan- 
guage, of course we shall believe him, and be glad 
to learn that such is the fact. If he did use it, and 
afterward thought better of it, and struck it out, we 
shall deem it a wise act, much wiser than that of 
Chief Justice Taney, who, according to the late 
Justice Curtis, detained the Dred Scott opinion, de- 
nying him a copy, and inserted some eighteen pages 
of counterblast to Justice Curtis’ dissenting opinion. 











Russell Gray, in the International Review for Sep- 
tember, discloses some curious facts about pardons. 
In Illinois, from 1856 to 1876, there were 92 sen- 
tenced for life, and 36 were pardoned ! In 1874-5, 
out of 657 convicted of minor offenses, 118 were 
pardoned! In the last year only 35 out of more 
than 1000 were pardoned. Mr. Russell says: 


‘Recurring to the table of life sentences, it ap- 
pears that none of these convicts who were in prison 
in 1876 were committed before 1866, and only one 
before 1868; so tlat only one of the whole forty-two 
had served more than ten years under a life sen- 
tence. Another table shows what had become of 
the convicts committed more than ten years before: 
four had died; the rest had been pardoned after a 
greater or less time. Thus in 1863 five were con- 
demned to perpetual imprisonment. They were all 
pardoned; two after one year, one after three years, 
one after six and one after eight years —the average 
term of a life sentence being thus reduced to less 
than four years. The like process goes on very reg- 
ularly; so that the small number of life convicts of 
ten years’ standing is not to be wondered at.” 


In New York last year, he says, there were 160 
pardons. Some of the causes urged for these par- 
dons are worth noting, for example: pardon of an 
accomplice; faithful service for 7 years out of 15, 
and falling sick; a general belief that the prisoner 
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was innocent; a belief in a conspiracy among the 
prisoner’s relatives to produce the conviction; the 
district attorney’s opinion that the jury should have 
believed an alibi; that the prisoner was a colored 
man, etc. In Massachusetts the following reasons 
were assigned, selected from the returns of the last 
four years: The testimony on which the prisoner 
was convicted was unreliable; the complainant had 
a bad reputation ; an accomplice had been pardoned ; 
the prisoner was more unfortunate than criminal, by 
reason of his taste for liquor; he is thoroughly re- 
formed (a very favorite reason) ; the principal in the 
crime has escaped punishment. ‘‘One most for- 
tunate felon was released on the extraordinary 
ground that ‘satisfactory evidence was presented to 
the council that he was not conscious of having 
committed the crime of which he was convicted.’” 
‘© A thief who had been in prison five months was 
found to be in wretched physical and mental condi- 
tion. The climate did not agree with him, and as 
‘his mother stated that she had a comfortable home 
for him in Boston,’ there was evidently no further 
reason for detaining him at Concord, and he was 
handed over to his affectionate parent to be made 
comfortable.’’ And so on. 


The acquittal of Blair in New Jersey for the kill- 
ing of his coachman will probably be a warning to 
the prisoner not to give way to his temper in the 
future. The verdict is probably right. Blair hav- 
ing discharged the coachman and warned him off 
his premises, the coachman was a trespasser; and 
when this trespasser threatened his employer's life, 
the latter had a right to resort to force to defend 
himself. But after all, we cannot help thinking 
that the conflict might have been avoided. Blair 
might have sent for the authorities to eject the 
coachman. At least he might have kept away from 
him, and not sought him in the stable. He might 
have waited in his house, where his pistol was, until 
the coachman made an attack upon him. Miserable 
fellow as the coachman doubtless was, and dying 
with an absurd and wicked lie on his lips, intended 
to ruin Blair and defame his wife, yet we do not be- 
lieve it was necessary for Blair to kill him. There 
are many things which make men very angry, which 
will not warrant the taking of human life. Mr. 
Blair has had a lucky escape. The Brooklyn Hagle 
man, who wanted to hang Blair out of hand, must 
feel annoyed at the result. It is always safe at least 
to postpone lynching until after verdict. 


Our recent remarks upon the unquestioning ac- 
ceptance which American law writers meet in Eng- 
land, will not apply to our great lexicographer. Of 
Webster's dictionary, Chief Justice Cockburn says, 
in Metropolitan Association v. Petch, 5 C. B. (N. 8.) 
509: ‘*However much one may respect that very 
learned authority, we cannot hold ourselves bound 
by its authority.” (The rhetoric of which might 
have been improved.) In this country, Webster 
gets two recent judicial puffs. In Wright v. Clark, 
50 Vt. 130, the jury sent out for Webster’s Una- 
bridged, and selected the word ‘‘ wanton” to ex- 
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press the idea of unintentional but careless. The 
court said that was all right, the defendant not be- 
ing prejudiced. In Adler v. State, 55 Ala. 16, the 
court allowed this dictionary to be read to the jury, 
to instruct them in the meaning of ‘‘ malt liquors.” 
The court approved this, saying: ‘‘ We can perceive 
no good reason why a work of such standard au- 
thority as Webster’s Unabridged Dictionary confess- 
edly is, should not be used before a court or jury, 
whenever the meaning of an English word is 
brought in question. That it is a work of standard 
authority, is so widely known, indeed, so univer- 
sally acknowledged wherever the English language 
is spoken, that it must be classed among the facts 
judicially known.” 


At the recent meeting of the Incorporated Law 
Society, at Cambridge, England, the president, Mr. 
N. T. Lawrence, gave a detailed and interesting ac- 
count of the modern amendments of real property 
law in England. These amendments date from 1829, 
and the principal are the abolition of fines and re- 
coveries; the substitution of a simple grant fora 
cumbrous lease and release; the fixing of short and 
definite periods for the limitation of actions; the 
requiring of judgments to be registered in one ac- 
cessible place, and the depriving them of all 
effect against purchasers unless taken in execution; 
the subjecting of real estate to execution; the copy- 


hold enfranchisement act; the general register of 


births, marriages, and death; the commutation of 
tithes, etc., etc. 


One portion of Mr. Lawrence's address will strike 
the American reader as rather amusing. Ile says: 
‘We may sum up our hasty and necessarily superfi- 
cial view of the legal aspect of landed property in 
England, by saying that its main characteristic is 
that which marks our other institutions — freedom; 
and the result of that freedom is that the wants of 
every class are supplied. We have estates which 
have supported noble and gentle families for cen- 
turies; estates purchased by capitalists, 
wealth is of more recent origin; the villa and farm 
of the merchant, professional man or tradesman; 
towns increasing annually by miles of streets; fur- 
naces, mills, and chemical works; and a subterra- 
nean world of mining beneath us.” As an appro- 
priate commentary on this point, we may refer to a 
series of articles recently published in the London 
Echo newspaper, entitled ‘‘ Our Old Nobility,” and 
portraying the agrarian history of the most notable 
aristocratic houses of England. Bearing in mind 
that England is about as large as Georgia, we shall 
see the significance of the fact, emphasized by this 
writer, that 122 nobles own five and a half million 
of acres, with a rent roll of about £5,750,000; an 
average owenership of 45,000 acres, and an average 
rent roll of £46,000. This does not include peers 
like Lord Tredegar, with over 100,000 acres, and 
Lord Penrhyn, with a rent roll of £66,000. The 
writer says: ‘‘Compared with other peoples, we are 
a landless nation, and we are a landless nation in 
consequence of continual encroachments upon the 


whose 





rights our ancient forefathers possessed.” In Eng- 


land there can be few small farmers owning the land 
they till. This state of things bears a strong con- 
trast to our own country, where a poor man can get 
160 acres of the best land on the face of the earth, 
for less than one year’s rental of the same quantity in 
England. The result must sooner or later be that 
England will modify her laws of real property, as 
for example by abolishing entails and primogeniture, 
or one of two things will come about: a revolution 
or a general hegira. <A thoughtful student of pres- 
ent English affairs cannot fail to find plenty of 
ground for anxiety, and the figure of Macaulay’s 
traveller from New Zealand, sitting on a broken 
arch of London bridge and sketching the ruins of 
St. Paul’s, will not seem such a phantom of the 
rhetorical imagination as he has been wont to 


deem it. 
>.  ——- 


NOTES OF CASES. 
N loose v. Perkins, Nebraska Supreme Court, Oct. 
15, 1879, 2 Northwest. Rep. 273, it held 


that in an action under the civil damage act, there 


was 


may be a recovery although the intoxication resulted 
in the death of the person relied on as the means of 
The court say: ‘It is claimed that dam- 
ages allowed for loss of support when 
death has been caused by intoxication. In Davis v. 
Justice, 31 Ohio St. 359, it was held that there could 
xe no recovery in such case.” ‘* The court held that 
as at common law actions for personal injuries abate 
xy death, and cannot be revived or maintained by 
the executor or the heir, therefore, as the Legisla- 
ture had not said in terms that an action for loss of 


support. 
cannot be 


the ‘means of 
could be maintained. 
ground that the action was brought to recover dam- 
ages for the death of the husband, whereas the ac- 
tion was brought for loss of the means of support, 
and the death of the husband was a mere incident 
which affected the measure of damages. We can- 
not give our assent to the doctrine laid down in the 
opinion of the majority of the court in that case. 
The action being for loss of the means of support, 
it will lie in any case where the loss is merely tem- 
porary as by disability, or permanent as by death. 
Rafferty v. Buckman, 46 Towa, 195; Hackett v. 
Smelsley, 77 Ill. 109.” The authorities on this sub- 
ject are reviewed, anfe, 204. The cases cited in the 
opinion support the decision, although they do not 
discuss the question of the common-law rule, and 
do not examine the point of injury to means to sup- 
port with any elaboration. In the former the court 
simply say: ‘‘ The first objection there made is that 
the statute does not authorize a recovery for injuries 
resulting from the death of the husband. But we 
think it does if the wife by her husband’s death is 
injured in her means of support.” In the latter the 
court say: ‘‘It is said the statute gives the action to 
the wife, and not to a widow, and so contemplated 
the case where death had not resulted, and the hus- 
band was still living. This is a construction too 
strict, and we do not see why, even if in all literal 


support’ should survive, no action 
The decision is placed on the 
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strictness insisted upon, the present case is not em- 
braced. The statute says, every wife, etc., who 
shall be injured in means of support, etc., shall 
have a right of action, etc. The plaintiff was a 
wife at the time the act of injury and its alleged 
cause occurred. The statute does not require that 
she should be a wife at the time of the bringing of 
the action. But this point was adjudged adversely 
to the instruction in Emory v. Addis, 71 Ill. 273. 
That was a case of a like action by the widow, and 
it was there said: ‘The death of her husband is a 
permanent injury to her means of support. [ft 
amounts to a total deprivation, and the evidence 
would warrant a remunerative and substantial ver- 
dict.’ ” 


An interesting question of claim to exemption of 
a public charity from taxation was decided by the 
Pennsylvania Supreme Court, May 5, 1879, in Zrus- 
tees of the Burd Orphan Asylum of St. Stephen’s 
Church v. The School District of Upper Darby, 36 
Leg. Int. 403. The objects of the Burd Orphan 
Asylum are to maintain, educate, etc., 1. White fe- 
male orphans who shall have been baptized in the 
Protestant Episcopal Church in the city of Phila- 
delphia. 2. The same class of children baptized in 
said church in the State of Pennsylvania. 3. All 
other white female orphans without respect to any 
other description or qualification whatever, except 
that in every case the orphan children of clergymen 
of the Protestant Episcopal Church shall have the 
preference. eld, that the institution, being for 
the support and education of the orphan children of 
a distinct denomination of Christians, was not such 
a purely public charity as to be exempt from taxa- 
tion within the spirit of the Constitution. The 
court, per Trunkey, J., said: “From the foregoing 
it is at once seen that a public use, whether for all 
men or a Class, is one not confined to privileged per- 
sons. The smallest street is public, for all have an 
equal right to travel upon it, but a way used by 
thousands, which may be shut against a stranger, is 
private. Would Girard College be a public charity 
if the male children entitled to admission were lim- 
ited to the sons of deceased Masons or Odd Fel- 
lows? If the Pennsylvania Hospital closed its gates 
to all but Methodists or Baptists, having recent in- 
juries, the people would not believe it a purely pub- 
lic charity, in the intendment of their constitution. 
A charity for the poor of a parish or township is 
public, but not if confined to poor Presbyterians in 
the municipality. Public charities may be restricted 
to a class of the people of the State, or of a muni- 
cipal division; at the same time they must be gen- 
eral for all of the class, within the particular muni- 
cipality. ‘Thus, a blind asylum is only for the 
blind in the community.’ If it be completely pub- 
lic, all the blind in that community are on an equal 
footing, and should its capacity be insufficient for 
all, there is no mistaking justice in the order of ad- 
mission. To open its doors only to the blind of a 
particular religious denomination, or of a beneficial 
association, or of a political party, shuts them 
against the public. A known and recognized class, 








though not generally poor or diseased or decrepit, 
may be the subject of a public charity, as sailors, 
yet if the endowment were limited to sailors who 
are members of a designated sect, there could 
hardly be two opinions of its character. Private or 
individual gain, in a pecuniary sense, is not the sole 
test. ‘The true test is to be found in the objects of 
the institution.’ Where these are to advance the 
interests of a party, of an association, of a private 
corporation, of a religious denomination, and the 
like, however beneficial to the public their growth 
and success may be, there isa private object to gain, 
the institution is not unqualifiedly public. In such 
cases the purpose is wholly private, or the private 
blends with the public.” 


In Longueville v. Western Assurance Co., Iowa Su- 
preme Court, Sept., 1879, 9 Cent. L. J. 292, it was 
held that under a policy insuring certain wearing ap- 
parel contained in a certain house against loss by fire, 
the insurer is liable for its destruction by fire while it 
is being worn away from the house. The court say: 
‘¢ Wearing apparel, when used, must of necessity be 
worn sometimes away from the dwelling. We must 
infer that the parties to the contract intended the 
apparel to be used, and hence, intended it to be 
used sometimes away from the dwelling. Of course, 
the use of the apparel away from the dwelling must 
be an ordinary use, and the dwelling must be the 
place of deposit for the apparel when not in use. 
The policy, therefore, does not contemplate that 
the insured may take a journey or sleep away from 
the dwelling; thus, when the apparel is not worn, 
keeping it in a place of deposit other than his own 
dwelling. It will be observed that the language of 
the policy does not convey the idea that the apparel 
is to be kept in the dwelling. There can be no in- 
ference of a prohibition of ordinary use elsewhere.” 
This decision is based on Mc Cluer v. Girard Fire and 
Marine Ins. Co., 43 Iowa, 349; 8. C., 22 Am. Rep. 
249. In that case a policy of insurance was issued 
on a carriage described as ‘‘contained in a frame 
barn.” The carriage was destroyed by fire while at 
a carriage shop undergoing repairs. eld, that the 
loss was covered by the policy. This holding is 
supported by Workman v. Ins. Co., 2 La. (O. 8.) 
507; Liebenstein v. Baltic Ins. Co., 45 Ill. 801; Mead- 
oweraft v. Standard Ins. Co., 61 Penn. St. 91; Fair 
v. Manhattan Ins. Co., 112 Mass. 320; Webb v. Na- 
tional Ins. Co., 2 Sandf. 497; Farmers’ Loan and 
Trust Co. v. Harmony Fire Ins. Co., 51 Barb. 33; 
8. C., 41 N. Y. 619; Peterson v. Miss. Valley Ins. 
Co., 24 Iowa, 494; Mills v. Farmers’ Ins. Co., 37 
id. 400; Hverett v. Continental Ins. Co., 21 Minn. 
76; but contra: Annapolis, ete., R. R. Co. v. Balti- 
more Fire Ins. Co., 32 Md. 87; 8. C., 3 Am Rep. 112; 
Eddy Street Foundry v. Camden Ins. Co., 1 Cliff. 300; 
Boynton v. Clinton Ins. Co., 16 Barb. 254; Mason v. 
Franklin Ins, Co., 12 Gill & J. 468; Providence, etc., 
R. R. Co. v. Yonkers Ins. Co., 10 R. I. 74; Bryce v. 
Lorillard Fire Ins. Co., 55 N. Y. 240; 8S. C., 14 Am. 
Rep. 249. See, also, note, 22 Am. Rep. 253. We 
think the principal case is well adjudged, and that 
there is no exact precedent opposed to it, 
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SEVENTY-FOURTH NEW YORK REPORTS. 


HIS volume contains 126 cases, of which 82 are 
affirmances, 27 reversals, 10 dismissals, and 6 
modifications. It includes decisions in May and to 
November 12, 1878. So far as we can ascertain, the 
judgment of the trial court is affirmed in 47 cases, 
reversed in 33, and modified in 4. The volume is 
extraordinary in the unanimity of the decisions, 
there being dissent in only 5 cases—one judge in 
three, two judges in two. The volume contains a 
number of interesting cases, among which we note 
the following : 

Smith v. Bodine, p. 30.— One who has no interest 
in the capital or business of a firm, except a percent- 
age of the net profits as compensation for his  ser- 
vices, is not a partner as between himself and the 
others interested in the business, and cannot main- 
tain an action for an accounting. 

Miz v. Andes Insurance Co., p. 53.— A foreign cor- 
poration may remove to the Federal court a cause 
brought against it in a court of this State. Over- 
ruling Cooke v. State Nat. Bk., 52 N. Y. 96. 

Wilkinson v. Gill, p. 63.— ‘ Playing policy,” or 
selecting numbers which if drawn in a lottery enti- 
tle the holder to a prize, is within the statutory pro- 
hibition against lotteries, and not a mere wager or 
bet. 

Stewart v. Bramhall, p. 85.— An accommodation 
indorser of a note made by and negotiated for a cor- 
poration cannot defend against it on the ground of 
usury, such corporation being prohibited from mak- 
ing such defense. 

Parkinson v. Sherman, p. 88.— A grantee of prem- 
ises, assuming a mortgage thereon, is estopped from 
contesting the consideration or validity of the mort- 
gage. 

Curtis v. Delaware, etc., R. R. Co., p. 116.— The 
plaintiff intrusted baggage to the defendant at 
Scranton, Pa., for delivery in New York city. His 
wife and child went on the same train, but he took 
another. Some of the articles were paraphernalia 
of the wife. The baggage was lost at New York by 
defendant’s negligence. Held, that defendant was 
liable, in spite of a Pennsylvania statute limiting the 
liability of railroad corporations for baggage. 

Dunlop v. Patterson Fire Ins. Co., p. 145.— Money 
deposited with the clerk of a court, in lieu of an un- 
dertaking on appeal, is liable to attachment in an 
action by a third person against the depositor, the 
right of the latter therein being contingent. As to 
money in custodia legis, see Hardy v. Tilton, 68 Me. 
195; S. C., 28 Am. Rep. 34; also, ante, 257. 

Stuart v. Palmer, p. 183.— A law imposing an as- 
sessment for a local improvement without notice to 
the owner of the property to be assessed, or a hear- 
ing or an opportunity for a hearing on his part, is 
unconstitutional, as tending to deprive him of his 
property without ‘‘due process of law.” 

Johnson v. Nat. Bank of Gloversville, p. 329.— 
The provisions of the national banking act, limit- 
ing the ratio of interest upon loans and discounts, 
apply as well to business paper as to accommoda- 
tion paper. 








Birkbeck v. Ackroyd, p. 356.—In the absence of 
an election by a wife to labor on her own account 
or to separate her earnings from those of her hus- 
band, where they are mutually supporting them- 
selves and their family, the husband may maintain 
an action to recover the wife’s earnings. 

MeGafin v. City of Cohoes, p. 387.— A provision 
in a city charter that ‘‘no action against the city on 
a contract, obligation, or liability, express or im- 
plied, shall be commenced except in one year after 
the cause of action shall have accrued,” does not 
include actions for torts. To the same effect is 
Kelly v. City of Madison, 43 Wis. 638; 8. C., 28 Am. 
Rep. 

People ex rel. Murray v. Justices, p. 406.— The 
constitutional guaranty of a right to trial jury ‘‘in all 
cases in which it has been heretofore used,’’ means 
a common-law jury of twelve, and does not apply 
to petty offenses triable in a court of Special Ses- 
sions. 

Lewis v. Seabury, p. 409.— On a lease of a bakery 
and a sale of the good will of the business, he/d, 
that the vacating of the premises and the removal 
of the fixtures by the lessor, and his discontinuance 
of the business for a week before the commence- 
ment of the lessee’s term, necessitating the employ- 
ment of workmen by the latter for nearly a week in 
refitting, was no evidence of failure of considera- 
tion, in the absence of proof that the good will was 
thereby rendered less valuable. 

Mauke v. People, p. 415.—On appeal from a con- 
viction, a formal and technical common-law judg- 
ment record is not required, but certified copies of 
the minutes of conviction, the sentence, and the in- 
dictment, sufficient evidence of conviction 
where it appears that no record of the judgment 
has been signed or filed. 

Wheeler v. Ruthven, p. 428.— The rule that a leg- 
acy is payable in one year from the testator’s death, 
and draws interest from that time, prevails only in 
the absence of express directions, or of a decisive 
indication of a different intention. 

People v. Mutual Gas-light Co., p. 434.— The 
provisions of the Code authorizing the examination 
of a party to an action, before trial, at the instance 
of an adverse party, do not apply to the officers, 
servants, agents, or employees of a party, although 
that party is a corporation. 

Jordan v. National Shoe and Leather Bank, p. 467. 
—A bank cannot retain a customer’s deposit to ap- 
ply upon his indebtedness to the bank not yet ma- 
tured. In an action against a bank by the personal 
representatives of a deceased depositor, to recover 
a deposit due and payable to him in his life-time, 
the bank cannot, in the absence of facts forming a 
reason for equitable relief, set off a claim against 
the depositor not maturing until after his death. 

Bowery National Bank v. Duryee, p. 491.—To sus- 
tain an order of arrest under the new Code, it is not 
essential that the cause of arrest should appear, in 
every case, in the complaint. Section 558 simply 
requires the order to be vacated, on motion, when 
the complaint shows affirmatively that the case is not 
mentioned in sections 549 and 550; but where the 
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action is mentioned in section 550, in which the 
cause of arrest may be outside the cause of action, 
and the complaint does not state a cause of arrest, 
it does not affirmatively show that the case is not 
mentioned in those sections, but shows that it may 
be one specified in section 550, 

Bertholf v. O' Reilly, p. 509.— Affirming the con- 
stitutionality of the civil damage act in its provis- 
ions as to the lessor of premises where the liquor is 
sold. See 18 A. L. J. 389. 

Volans v. Owen, p. 526.— The civil damage act, 
in giving a cause of action for ‘‘injury to means of 
support,” creates a new ground of action, for which 
no remedy existed under previous laws; but in an 
action thereunder, for injury to ‘‘ means of support,” 
it is not sufficient to show that accustomed services 
have been cut off or curtailed, but it must also be 
shown that such services were necessary to the plain- 
tiffs support. See 18 A. L. J. 394. 

Adair v. Brimmer, p. 568.—A bill of lading con- 
fers upon the person to whom it is issued or trans- 
ferred, title to the goods, although not intended to 
confer permanent ownership, but only to furnish 
security for advances on the faith of it. 

The opinions are generally short, but we notice 
several very long and exhaustive ones, as for exam- 
ple, that of Rapallo, J., in Adair v. Brimmer, p. 
545, covering 24 pages; that of Folger, J., in Farm- 
ers and Machanics’ Bank v. Logan, p. 573, covering 
14 pages; that of Rapallo, J., in Hubbell v. Great 
Western Ins. Co., p. 249, covering 15 pages; and 
that of Andrews, J., in Bertholf v. O'Reilly, p. 511, 
covering 16 pages. 


“(+p —___— 


WHEN RIGHT OF ACTION FOR 
SURVIVES. 


TORT 





NEW JERSEY SUPREME COURT OF JUDICATURE, 
JUNE TERM, 1879. 


TICHENOF V. Hayes, Administratrix. 
1. An action in tort for negligence or deceit will lie against 
the personal representative of a deceased wrong-doer. 
2. An action ex delicto was brought against the administra- 
trix of a deceased attorney at Jaw for negligence in the 
discharge of his duty, and in some of the counts deceit 
was charged. Held, the action was sustainable. 


— to narr. 

The declaration contained six counts, that related 
to two classes of transactions. The first class of counts 
was founded on a breach of duty in the defendant’s 
intestate, arising out of an alleged retainer of such 
intestate, as an attorney at law, by the plaintiff, in re- 
gard to certain mortgages about to be purchased by the 
plaintiff, by means of which his money was lost. The 
second class alleged that the plaintiff was induced, by 
the deceitful and fraudulent misrepresentations of 
such intestate, to invest his money in the purchase of 
certain mortgages; that the representations were false, 
and known to be so; and that the plaintiff, relying on 
them, made the investments, which proved worth- 
less. 

Alward & Parrot, for plaintiff. 
T. N. McCarter, for demurrant. 


BeAs.tey, C. J. This is a suit against an administra- 
trix. Some of the counts in the declaration, which is 


demurred to, are founded on a breach of duty in the 





defendant's intestate, as an attorney at law, in investi- 
gating the title and condition, with respect to incum- 
brances of a certain property upon which the plaintiff 
was about to take a mortgage, and whereby the plain- 
tiff lost the money invested by him. The other counts 
allege, as the gravamen of the action, certain false and 
fraudulent representations made by such intestate 
with respect to certain mortgages, in consequence of 
which the plaintiff put his money in them, and that 
such securities proved worthless. 

The demurrer that has been put in to this declara- 
tion is intended to raise but a single question, which 
is, whether the causes of action thus stated will sur- 
vive against the personal representative of the deceased 
wrong-doer. 

The action as to form is in tort. I do not under- 
stand, from the brief of the counsel of the defendant, 
that it is contended that if the suit had been in the 
mode of an action ex contractu for the non-perform- 
ance of the implied contract, that the attorney would 
exercise due care and skill touching the business of 
his client, such action would not have survived. 
Upon this point the law is settled by numerous decis- 
ions. In some of these the distinction, with respect 
to the capacity to survive, that exists between the 
forms of assumpsit and tort, is sharply drawn. Such, 
in this particular, is the aspect of Knights v. Quarles, 
2 Brod. & Bing. 102, which was a suit in asswmpsit by 
an administrator, growing out of an undertaking by 
the defendant, who was an attorney, to investigate 
and see that a title about to be conveyed to the intes- 
tate was a good one, the breach being that the defend- 
ant failed to do so, and that the intestate, in conse- 
quence, took an insufficient title, to the injury of his 
personal estate. On these facts, the judicial opinion 
was that such cause of action survived to the personal 
representative, such result being reached by the rules 
of the common law, irrespectively of any statutory 
modification. It was considered that the whole trans- 
action rested on a contract, and that a right to sue, 
arising from a breach, passed to the administrator, and 
in the course of the opinion read on that occasion, it 
was observed, by way of illustration, “that if a man 
contracted for a safe conveyance by a coach, and sus- 
tained an injury by a fall, by which his means of im- 
proving his personal property were destroyed, and 
that property in consequence injured, though it was 
clear he in his life-time might, at his election, sue the 
coach proprietor in contract or in tort, it could not be 
doubted that his executor might sue in asswmpsit for 
the coach proprietor’s breach of contract.” 

This same distinction, in this respect, between these 
two forms of action, is emphasized in several of the 
more recent decisions of the English courts. One of 
these is the case of Bradshaw and wife v. Lancashire 
& Yorkshire R. Co., L. R., 10 C. P. 189, which was a suit 
ex contractu by an executrix for injuries inflicted on the 
testator, in consequence of which, after an interval, 
he had died, the purpose of the suit being to recover 
for medical expenses, and the loss that had been occa- 
sioned by the inability of the testator to attend to his 
business. The ground that was expressed for sustain- 
ing this action, which was admitted to be a novelty, 
was that all that was claimed by the plaintiff was com- 
pensation for the loss that had fallen on the personal 
estate, and in form, the suit was for breach of contract, 
and the doctrine, that there could be no recovery at 
common law in such a proceeding, by reason of the 
suffering and death of the person injured, was dis- 
tinctly stated. Potter v. Metropolitan District Railway 
Co., 30 L. T. (N. 5.) 765, is a case of the same complex- 
ion. And the old authorities are to the same effect, as 
will conspicuously appear by a reference to the sum- 
mary of them appended, by way of a note to the case 
of Wheatley v. Lane, 1 Saund. 216, the two decisions 
from the Law Reports being specially instanced by 
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me, not on account of any novelty in the grounds of 
judgment, but for reason that they exemplify, with 
more than common distinctness, the limits to which 
an action on a contract will survive. For it will be 
observed that these two cases, both in form ex con- 
tractu, exclude from the recoverable damages all such 
as do not fall under the denomination of losses to the 
personal estate. This rule of decision accords with 
the principle adopted by this court in the case of Hay- 
den v. Vreeland, 8 Vroom, 372, in which it was held 
that an action for a breach of a contract of marriage 
could not be maintained by or against the personal 
representative of either party to the contract. 

Up to this point in my remarks on this subject, my 
object has been to show that although at common law 
a certain class of actions ex contractu are possessed of 
the capacity to survive to the personal representa- 
tive, nevertheless this transmissible remedy is not 
a complete one; the importance of this circumstance 
will hereafter appear. 

As has been already stated, the present action is in 
tort, in part for fraud, and in part for a breach of the 
duty of an attorney at law in uot exercising due care 
and skill in the business of his client; and it cannot, 
therefore, be doubted, that by the mere authority of 
the common law, the proceeding cannot be vindicated. 
Consequently, the only debatable question arising in 
this connection is with respect to the proper construc- 
tion of sections four and five of the act concerning ex- 
ecutors. Rev., p. 396. 

These provisions are not strange to this court. They 
were considered and, in one of their aspects, construed 
in the case of Ten Eyck v. Runk, 2 Vroom, 428. That 
was an action for damages caused to the plaintiff's 
land by water backed by the dam of the defendant, 
and the point decided was that such action was not 
abated by the death of the owner of the dam, but that 
it could be continued against his executor. It wasad- 
mitted in that case, that such cause of action would 
have been extinguished at the common law by force 
of the rule actio personalis moritur cum persona, and 
its persistence after the death of the defendant was 
attributed altogether to the effect of the enactment 
just referred to. That enactment is in these words, 
viz.: ‘*‘ Where any testator or intestate shall, in his or 
her life-time, have taken or carried away, or converted 
to his or her use, the goods or chattels of any person or 
persons, or shall, in his or her life-time, have commit- 
ted any trespass to the person or property, real or per- 
sonal, of any person or persons, such person or persons, 
his or her executors or administrators, shall have and 
maintain the same action against the executors or 
administrators of such testator or intestate as he, she 
or they might ,hbave had or maintained against such 
testator or intestate.” 

In the case of Ten Eyck v. Runk, all that the court 
was called upon to decide was whether the term 
**trespass”’ in this clause signified those immediate 
wrongs that are remediable by the action of trespass 
vi et armis, or comprehended also those indirect injur- 
ies resulting from a tortious act, the appropriate means 
of redress for which is an action on the case, and the 
court put upon the expression this latter and more 
comprehensive interpretation. It is now urged, in the 
argument of the counsel of the defendant, that while 
it may be that the case just referred to was correctly 
ruled, that the ground of judgment there adopted was 
too broad, and that, in the language of the brief: 
“The true construction of the act limits its applica- 
tion to injury to specific property, real or personal, and 
not to such a wrong as works no injury to any real or 
personal property of the plaintiff, but causes his estate 
generally to sustain a loss.’’ But is this discrimina- 
tion reasonable? If in the instance of water thrown 
back on to the property of a person by a dam wrong- 
fully erected on the land of another, the word “ tres- 





” 


pass” in this act means “tort”’ or ‘“‘wrong,”’ so as to 
embrace the consequential injury, why should it not 
have the same broad sense with respect to the indirect 
injury inflicted by a neglect? Is it a reason, or an as- 
sumption, to say that the statutory expression of tres- 
pass to property, real or personal, means damage done 
to some particular piece of property, and not an in- 
jury to the property in general? If it is correct to 
translate the word ‘trespass’ in this clause by the 
word “wrong,” it seems impossible to resist the con- 
clusion that a wrong to personal property is done as 
manifestly, when one’s personalty in the aggregate is 
injured, as when some particular item of it is damni- 
fied. The fact is, the discrimination, taken at its best, 
would be but a vague and shadowy one, for it seldom, 
if ever, happens that a loss falls upon a person's gen- 
eral estate, except by means of an injury to some par- 
ticular part of it. Thus, if A should destroy by his care- 
lessness bank notes, the property of B. to the amount 
$1,000, under the rule suggested an action would sur- 
vive; but if B lost these same bank notes through the 
deceit of A, an action would not survive. The idea 
that the Legislature intended to give transmissibility 
to the former of these actions, and not to the latter, is 
absolutely not credible. This proposed test of the 
applicability of the statute, arising from the special- 
ness of the wrong done, does not appear to be counte- 
nanced by the statutory language, and it certainly does 
not commend itself by its results. It requires the same 
word, standing in a clause of a statute, to have a two- 
fold meaning, being broadened in its application to one 
set of facts, and narrowed in view of another set, and 
oceasions an action to survive in one class of cases, and 
to non-survive in another, where the loss suffered in 
each is, in substance, of the same character, and where 
the necessity for redress in the one is equal to that in 
the other. The exigency should be pressing, indeed, 
that should lead to the adoption of such a rule. 

The fact is, the real question to be solved is whether 
these clauses of this act are to be construed strictly, or 
with the utmost latitude of interpretation, in view of 
its being a remedial act. In the case of Ten Hyck v. 
Runk the latter course was pursued, and it seems to 
me that method was strictly correct. This law was 
plainly intended to take the place, in an improved and 
amplified form, of the statute of Edward III, ch. 7, 
de bonis asportalis in vita testatoris, and its purpose 
was to reinove the same absurdities that had crept 
into the law by a technical adherence to the words 
rather than to the spirit of the old maxim, actio per- 
sonalis moritur cum persona. This substitute, and its 
anti-type, are obviously in pari materia. The statute 
of Edward applied, according to its letter, only to 
goods carried away in the life-time of the testator, 
but by a most liberal construction it was extended to 
remedy many other wrongs, some of which are refer- 
red to in the opinion in Ten Eyck v. Runk, and it would 
not be consistent with customary rules, I think, to re- 
fuse to exercise a like liberality in the interpretation 
of this substituted act. By ascribing to the term 
“trespass’’ the signification of tort, or wrong, and 
which is one of its meanings, the remedy is made ap- 
proximately commensurate with the evil to be eradi- 
cated, and in this way actions for deceits and neglects 
will survive, as well as those in which the loss follows 
immediately from the tortious act. The language of 
the act is comprehensive enough for this purpose, and 
it is hardly permissible to impute a lesser design to the 
Legislature, for there is a great incongruity in a plan 
that imparts the quality of survival to an action fora 
forcible injury, and which withholds the same quality 
from an action for a neglect, or deceit. The one class 
of wrongs is, in general, no more culpable than the 
other, and the injurious results, in some cases, are 
identical in each. I[f a physician should intentionally 
inflict a wound on his patient, the action, it is clear, 
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would, by force of the statute, survive; and surely, if 
the same wound were occasioned by want of skill, or 
carelcconess, the same result should obtain. 

And it is with respect to the class of cases illustrated 
by the example just adduced, that the counsel of the 
defendant interposes another objection to the rule of 
construction above indicated. The point is strongly 
pressed, and it is this: that in that class of cases in 
which, at common law, a loss sustained may be con- 
sidered atthe option of the party injured, as the con- 
sequence either of a breach of duty or of a breach of 
contract, it could not have been the intention to bring 
such class within the operation of this act. The reason 
assigned for this contention is that the person injured 
can sue the personal representative of the person in- 
flicting the loss for the breach of the contract, and con- 
sequently there was no necessity for legislative inter- 
vention. Thus it is said, and said with truth, that 
upon general principles the culpable attorney or physi- 
cian may be sued either for the breach of the implied 
contract, which obliges him to the exercise of skill and 
care, or in tort for a breach of duty with respect to the 
sume particulars; and from this it is argued that, as the 
former action will survive at common Jaw, it is not to 
be supposed that it was the design uselessly to endow 
the latter with a similar vitality. But the cases pre- 
sented inthe commencement of these remarks deprive 
this contention of almost all its cogency, for those 
cases show that the remedy that survives against the 
representatives of a deceased promise- breaker, in this 
class of cases, is one that is most incomplete, for no 
damages can be recovered in such suit, except such as 
have directly diminished the estate of the deceased. 
As an illustration, it appears in these cases that if a 
personal injury is occasioned by the negligence of a 
carrier, in a suit by the administrator of such per- 
son injured in an action ex contractu, which is the 
only one the common law keeps alive after the injured 
person’s death, the only damages recoverable are those 
that go to theimpairment of the estate, and that there 
can be no compensation claimed for personal suffering. 
Such a redress is so imperfect that it can raise up no 
implication against a legislative design to keep alive 
the concurrent remedy for the tort, which is some- 
what adequate, if not absolutely complete. 

The above rule of construction,which I have indica- 
ted should be adopted, receives countenance from the 
views of the English courts, expressed with reference 
to the correct exposition of the statute of 3 and 4 Wm. 
IV, ch. 42, § 2, an act which, with respect to the point 
now in question, bears considerable similarity to the 
clause of the statute now being considered. The act 
provides that an action may be “maintained against 
the executors or administrators of any person deceased 
for any wrong committed by him in his life-time to an- 
other in respect to his property, real or personal, so as 
such injury shall have been committed within six cal- 
endar months before such person’s death,’ etc. The 
important inquiry in the present connection is, what 
interpretation was put upon the expression “ wrong,” 
with respect to property, real or personal? 

This provision was considered in its bearing upon 
the case of Morgan v. Ravey, 6 Hurl. & Nor. 265, which 
was an action in assumpsit against the executors of an 
innkeeper, for breach of his implied contract to keep 
safely the goods of a guest. The question mooted was 
whether the law would imply a contract under the cir- 
cumstances, but the court said: “It is not however 
necessary to determine this if the plaintiff elects to 
amend, which he may do, and we think successfully ; 
because it seems to us, notwithstanding the ingenious 
argument of Mr. Phinn, that if the claim against the 
defendant is for a tort, it is for a ‘wrong committed’ 
within the meaning of the 3 and 4 Wm.TIV, ch. 42, 
§2.” The counsel of the defendant, in his brief, ap- 
pears to consider this also a case of ‘‘direct injury to 





specific property,’’ but I am not able to draw any sen- 
sible line of discrimination between the consequential 
loss of goods arising from a neglect, and the conse- 
quential loss of a sum of money by the same means. 
The decision seems to me to be much in point, and is 
entitled to much weight. 

The same statute entered somewhat into the consid- 
eration of the case of Powell v. Rees, 7 Ad. & El. 426, 
and the general tendency of this decision is in the 
same direction with the rulings in the judgment just 
cited; and it has also this particular importance in our 
present inquiry, that it rules that this statute of Wil- 
liam applies to that class of cases, before referred to, 
in which, at common law, the remedy is concurrent, 
by an action ex contructu or ex delicto. 

But I think the observation and decision of the court 
in the case of Erskine v. Adeane, L. R., 8 Ch. App. 756, 
are more to our present purpose. There a claim was 
made by a land-owner against the executors of a de- 
ceased tenant for life, for injury to his cattle by reason 
of the negligence of the deceased with respect to cer- 
tain yew trees, in providing sufficient fences, and for 
throwing the cuttings on the plaintiff's land. The cat- 
tle in question were poisoned by eating of the yew 
trees and the cuttings thus exposed to them. Thus it 
appears the gravamen of the claim was for the conse- 
quential damages resulting from the negligence of the 
deceased. It was held that, while it was evident such 
an action would not have lain at common law, it could 
be brought, at any time within the period limited, by 
the statute of William. This judgment rests upon 
the ground that the neglect in question, and which re- 
sulted in the loss of the cattle, was a wrong to personal 
property within the sense of those terms in the statute, 
and it is, in consequence, plain that this judgment is of 
much authority in our present investigation, unless a 
difference can be established, with respect to principle, 
between a loss of particular cattle by a neglect, and 
the loss of particular moneys from the same cause. I 
cannot perceive such difference. 

In Massachusetts a literal interpretation has been 
put upon the statute of that State upon this subject, a 
result which may, in a degree, be accounted for by the 
peculiar frame of the act, which is in the nature of an 
enumeration of the classes of cases in which actions 
shall survive, and which enumeration would, upon 
admitted principles, tend to contract the scope of the 
general terms used in the subsequent part of the sec- 
tion. 

The judgment, [ think, should be for the plaintiff in 
the present case. 

————_>_—_———__ 


GIFT OF SAVINGS BANK DEPOSIT. 


MARYLAND COURT OF APPEALS.* 


TAYLOR v. HENRY. 


J. H., being in feeble health, made a deposit in a savings 
bank to the credit of himself and mother, and the sur- 
vivor of them, subject to the order of either. He sub- 
sequently went to the bank, accompanied by his sis- 
ter, and had the name of the mother erased and that of 
the sister substituted, so that the account was to the 
credit of J. H. and his sister, “and the survivor of 
them, subject to the order of either.” This money con- 
stituted nearly all his property. After this he drew out 
$50. He kept possession of the bank-book until his 
death. After the deposit he made a will dividing his 
property among his relatives, to carry out the provis- 
ions of which would require the sum deposited. Held, 
that there was no gift causa mortis of the deposit, nor 
was there sufficient to establish a trust therein iu favor 
of the sister. 





*To appear in 43 Maryland Reports. 
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PPEAL from the Circuit Court of Baltimore city. 
The appeal in this case was taken by the defend- 
ants from a decree of the court below, requiring them 
to pay, or bring into court to be paid, to the com- 
plainants the sum of $1,818.33, with interest from the 
28th of September, 1866, until paid, or brought into 
court as aforesaid, together with the complainants’ 
costs. The case is stated in the opinion of the court. 

Andrew C. Trippe and Daniel M. Thomas, for appel- 
lants. 

John Warfield and Alexander H. Hobbs, for appel- 
lees. 

Atvey, J. The bill in this case was filed by the ad- 
ministrators of Joseph Henry, who died in September, 
1866, against his sister, Margaret Taylor, and her hus- 
band, James Taylor, praying for an account of certain 
moneys drawn from the Eutaw Savings Bank of Bal- 
timore, by Margaret Taylor, after the death of her 
brother Joseph. 

It appears that, on the 20th of April, 1866, Joseph 
Henry, then being in very feeble health, and contem- 
plating a voyage to sea or a sojourn in the South, for 
the benefit of his health, made a deposit in the Eutaw 
Savings Bank of Baltimore, of $1,850. In the depos- 
itor’s bank- book, furnished Henry at the time, the 
account was opened and the money credited to Joseph 
Henry and Mary Heury, his mother, and the survivor 
of them, subject to the order of either. Correspond- 
ing entries were made upon the books of the bank. 
Sometime after the deposit, Henry went again to the 
bank, accompanied by his sister Margaret Taylor, and 
had the name of his mother erased and that of his sis- 
ter substituted; so that the account was made to stand 
in the book thus: 

** 14,096 — Joseph Henry, Margaret Taylor, and the 
survivor of them, subject to the order of either. 

** 1866, April 20th. Rec’d eighteen hundred and fifty 
dollars ($1,850.00).’” 

Of this amount Joseph Henry drew out $50, on the 
second of June, leaving a balance on deposit of $1,800. 
After the death of Joseph Henry, that is, on the 
28th of September, 1866, Margaret Taylor obtained 
the bank-book from the trunk of the deceased, where 
it had been constantly kept, and drew from the bank 
the entire balance, together with the interest to that 
date. 

The bill alleges that the deceased never intended, 
by the deposit and entry in the bank-book, to donate 
or part with his right and dominion over the money ; 
but that the form of the entry in the bank-book was 
the result of an arrangement, as matter of conveni- 
ence to himself, whereby he clothed his sister with 
power to draw the money, as he might need it, during 
his contemplated absence from home; and to that ex- 
tent Margaret Taylor was constituted his agent or 
trustee, but to no other intent or purpose whatever. 
In the answer of Margaret Taylor and her husband it 
is averred that, by the deposit, the deceased appro- 
priated the money to the joint ownership of himself 
and his sister, Margaret Taylor, and to the survivor of 
them, with power to each of them, during their joint 
lives, to draw the money from the bank; and that by 
the death of Joseph Henry the whole title to and in- 
terest in the money, thus deposited, vested in Marga- 
ret Taylor by survivorship, according to the terms and 
effect of the deposit; and that no further act was nec- 
essary to invest her with the title to the same. 

It appears that the deceased was very anxious about 
the care and support of his aged mother, who survived 
him. He made some provision for her support during 
his life-time; and he seems to have been anxious that 
she should be provided for after his death. He made 
his will on the 6th of July, 1866, whereby he gave to 
his mother $400, to be placed in the hands of David 
Murray, his brother-in-law, for her benefit; he gave to 
his sister Eliza Woolford, at whose house he died, the 





sum of $600; and he gave to his sister Margaret Taylor 
$300. He also gave to his uncle $50. He appointed no 
executor. The will was admitted to probate soon after 
his death; and it is not pretended that the testator 
had any other money or estate with which to gratify 
the bequests in his will than the money on deposit in 
the savings bank. 

The whole question depends upon the meaning and 
intention of the deceased in making the deposit in the 
form adopted, as gathered from the entry in the bank- 
book, and all the circumstances surrounding the de- 
ceased at the time. 

A large mass of testimony has been taken, showing 
a great deal of family talk and dissension in regard to 
this money; but of all the evidence produced, there is 
only a small part that is of any material value in 
deciding the case. 

It is quite certain that if the words, “and the sur- 
vivor of them,’ had been omitted in making the entry 
in the bank-book, the case would have been free from 
all question or difficulty. The case of Murray v. Can- 
non, 41 Md. 466, would then be quite decisive in estab- 
lishing the proposition that the entry in the bank-book 
would not be sufficient evidence of a complete and 
perfect gift. 

But do those words, when taken in connection with 
those which precede and those which follow them, in 
the entry, import either a gift inter vivos, or a gift 
causa mortis ? 

That they do not import a gift infer vivos would 
seem to be clear upon the most obvious construction. 
To make such a gift perfect and complete, there must 
be an actual transfer of all right and dominion over 
the thing given by the donor, and an acceptance by the 
donee, or some competent person for him; and it is 
essential, to the validity of such gift, that it should go 
into effect, that is, transfer the property, at once and 
completely; for if it has reference to a future time 
when it is to operate as a transfer, it is but a promise 
without consideration, and cannot be enforced either 
at law or in equity. Until the gift is thus made per- 
fect, a locus penitentie remains, and the owner may 
make any other disposition of the property that he 
may think proper. Pennington v. Gittings, 2 Gill & 
Johns. 208; Cox v. Hill, 6 Md. 274; Nickerson v. 
Nickerson, 28 id. 332; Hitch v. Davis, 3 Md. Ch. Dec, 
266 . 
Here, the deposit was in the joint names of the de- 
ceased and his sister, and the survivor of them, but 
subject to the order of either. Having thus retained 
the power to draw out the money, the deceased did 
not divest himself of dominion and control over the 
fund. He could have drawn out every dollar the day 
after the deposit, or at any time up to the moment of 
his death, and applied it in any manner he might have 
thought proper. It is not contended that the sister 
had the least right or interest in the money before the 
deposit; nor is it contended that she acquired any in- 
terest therein otherwise than by the supposed gift of 
the brother; and the only evidence relied on to sup- 
port the factum of the supposed gift is the form of the 
entry in the bank-book. But as will be observed, 
there are no terms in the entry that import of 
themselves an actual present donation by the brother 
to the sister; and the dominion retained by the brother 
over the fund enabled him to displace and utterly 
destroy all power conferred upon the sister in respect 
to the fund. As the mother’s name had been erased 
and that of the sister inserted, so the name of the 
sister could have been erased without the slightest 
question of the brother’s right to doso. The sister 
never exercised any power or control over the fund 
during the life of the brother. It was only after 
his death that she attempted to assert right and do- 
minion over it; and then by the supposed right of sur- 
vivorship. 
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But if the supposed gift was not perfect and irrevo- 
cable during the life of the donor, it could become so 
after his death only as a donatio mortis causa; and 
from the form of the entry, and the facts of the case, 
it is impossible that the transaction can be allowed to 
prevail as a donatio mortis causa. 

In order to render perfect a donatio mortis causa, 
three things must concur: 1. That the gift be made 
with a view to the donor’s death. 2. That it be with 
a condition, either express or implied, that it shall 
take effect only on the death of the donor by a disorder 
from which he is then suffering; and 3. That there be 
a delivery of the subject of the donation. 

Now it is true, the deceased was, at the time of the 
deposit in the bank, suffering from the disease of 
which he died; but it nowhere appears that the de- 
posit was made, and the particular form of entry 
adopted, with a view to and in expectation of death 
from the existing disorder. And as we have seen, the 
entry of itself does not import a gift, and there was 
no such delivery of possession of the subject of the 
supposed donation, as the law makes necessary to per- 
fect either a donatio inter vivos or a donatio mortis 
causa. In making a gift causa mortis, the donor 
does not part with the whole interest, except in the 
particular event of death; and it is of the essence of 
such a gift, that it shall not otherwise take effect; and 
it remains subject to his revocation at any time before 
the event of death. But nevertheless, it is essential, 
in order to give effect to the donation, that the de- 
ceased should not only part with the possession, but 
also with the present dominion over the subject of the 
gift, subject only to subsequent revocation; and in 
this case, as we have seen, there was neither possession 
nor dominion surrendered by the deceased, at any time 
before his death. Bradley v. Hunt, 5 Gill& J. 58; Red- 
del v. Dobree, 10 Sim, 244. 

Nor can the claim of the appellant, Margaret, be sus- 
tained upon any principle of trust. 

The cases upon this subject establish the doctrine to 
be, that where a person intends to give property to an- 
other, and vests that property in trustees, and de- 
clares a trust upon it in favor of the subject of his 
bounty, by such acts, the gift is perfected, and the au- 
thor of the trust loses all dominion over it; and in 
such gifts of mere personal estate, the declaration of 
trust may be made and proved by parol, without the 
aid of writing. And the cases go the length of main- 
taining that where the author of the gift retains the 
legal dominion over the subject of the gift in himself, 
but fully and completely declares himself to be trustee 
of the property for the purposes indicated, there he 
will be treated as trustee, and the object of his bounty 
will be given the benefit of the trust. In all such cases, 
the declaration of trust is considered in a court of 
equity as equivalent to an actual transfer of the legal 
interest in a court of law; and if the transaction by 
which the trust is created be complete, it will not be 
treated as invalid for want of consideration. Kilpin 
v. Kilpin, 1 M. & K. 520; McFadden v. Jenkyns, 1 Phill. 
Ch. 153; Hughes v. Stubbs, 1 Hare, 476; Collinson v. Pat- 
rick, 2 Keen, 123. The principle of these cases, to 
the extent we have stated it, has been fully recognized 
and adopted by this court in the cases of Cox v. Hill, 
6 Md. 274, and Smith & Barber v. Darby, 39 id. 268. 
For the purpose of establishing such trust, however, 
the evidence must be clear and unmistakable both of 
the intent and the execution of that intent. But in 
this case there is no evidence that reasonably tends to 
establish such trust. There is no reliable evidence of 


declarations of the deceased, either in writing or by 
parol, that tends to prove that he designed the money 
on deposit exclusively for his sister, or that he in- 
tended to give her any real interest in the money by 
inserting her name in the bank-book, apart from the 
entry itself. 


On the contrary, looking to all the cir- 





cumstances surrounding the deceased, and the par- 
ticular transaction in question, the presumption is 
strongly against any such intent on the part of the de- 
ceased. His declarations, conduct, and dealing with 
the subject-matter, all go irresistibly to show that he 
never did and never intended to part with or surren- 
der his absolute control and dominion over the fund 
during life. Indeed, in his then low and feeble state 
of health, without other means of support, and being 
utterly unable to work, it would have been folly in the 
extreme for him to have placed the fund in such posi- 
tion as to render it even possible that all his beneficial 
control and dominion over it might at once be de- 
stroyed and he left destitute and dependent. And yet 
this is what it is said he did in effect, upon the suppo- 
sition that he intended that his sister should have the 
absolute right, at any time after the deposit, to draw 
out the money and apply it to her own exclusive uses 
and purposes, irrespective of his will or desire upon 
the subject. And upou the supposition of a complete 
and perfect declaration of trust, he would also have 
denuded himself of all power or control over the fund, 
inconsistent with the trust declared; for it is well set- 
tled that where a trust is once completely and effectu- 
ally created, whether by a formal instrument or by 
parol, where a parol declaration of the trust is suffi- 
cient, the trust is beyond revocation, by the simple act 
or declaration of the donor. Smith & Barber v. Darby, 
39 Md. 278; Kilpin v. Kilpin, 1 M. & K. 531; Adlington 
v. Cann, 3 Atk. 151. 

The conclusion to be drawn, and indeed the only 
rational conclusion that can be drawn, from all the 
facts and circumstances of the case, is, that the form 
of the entry in the bank-book was nothing more than 
a device or arrangement by the deceased to subserve a 
matter of convenience to himself; and that the sister 
was simply constituted an agent with power to draw 
money from the bank to meet some supposed or appre- 
hended emergency that might possibly arise in his ab- 
sence from home. 

This being the conclusion at which we have arrived, 
it results that the decree of the court below must be 
affirmed. 


_—- SS 


PRESCRIPTIVE RIGHT TO MAINTAIN 
NUISANCE. 





ENGLISH COURT OF APPEAL, JULY 1, 1879. 


STURGES V. BRIDGMAN. 


User which is neither physically preventible by the owner 
of the servient tenement, nor actionable, cannot found 
an easement. 

A confectioner had for more than twenty years used large 
mortars in bis back kitchen, which abutted on the 
garden of a physician. Subsequently the physician 
erected in his garden a consulting room, one of the side 
walls of which was the party wall between the confec- 
tioner’s kitchen and the garden. The noise and vibra- 
tion caused by the use of the mortars, which had pre- 
viously caused no material annoyance to the physician, 
then became a nuisance to him, and he brought an ac- 
tion for an injunction. 

Held (affirming the decision of Jessel, M. R.), that the de- 
fendant had not acquired an easement either at com- 
mon law or under the Prescription Act, and that the 
plaintiff was entitled to an injunction. 


PPEAL from the Master of the Rolls. Action to 
restrain an alleged nuisance. 

The plaintiff, Dr. Octavius Sturges, was a physician, 
who occupied as his professional residence the house 
No. 85 Wimpole street, the lease of which he purchased 
in 1865. Wimpole street is crossed at right angles by 
Wigmore street, and the plaintiff's house, which was 
the second house from the corner where Wigmore 
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street crosses, had at its rear a garden, at the end of 
which the plaintiff erected a consulting room in 1873. 

The defendant was a confectioner, who carried on 
business at 30 Wigmore street, and his kitchen was at 
the back of his house, having been erected on ground 
which was formerly a garden, and which abutted on 
the portion of the plaintiff's garden on which he built 
the consulting room. Thus one of the side walls of the 
consulting room was the back wall of the defendant's 
kitchen. The defendant had in his kitchen two large 
marble mortars, set in brickwork, built up to and 
against the party wall, which separated his kitchen 
from the plaintiff's consulting room, and worked by 
two large wooden pestles, held in an upright position 
by horizontal bearers fixed into the party wall. These 
mortars were used for breaking up and pounding loaf 
sugar and other hard substances, and for pounding 
meat. 

The plaintiff alleged that when the defendant’s 
pestles and mortars were being used — and they were 
generally used between 10 A. M. and 1 P. M.—the noise 
and vibration caused thereby was very great, and were 
heard and felt in the plaintiff's consulting room, and 
that such noise and vibration seriously annoyed and 
disturbed the plaintiff, and materially interfered with 
him in the practice of his profession; and that in par- 
ticular the noise prevented him from examining his 
patients by auscultation for diseases of the chest, and 
that he also found it impossible to engage with effect 
in any occupation which required thought and atten- 
tion. 

In his statement of defense the defendant alleged 
that he and his father had used one of the pestles and 
mortars in the same place and to the same extent as 
now for more than sixty years, and that he had used 
the other pestle and mortar in the same place and to 
the same extent as now for more than twenty-six 
years; that if the plaintiff had built his consulting 
room with a separate wall, and not against the wall of 
the defendant's kitchen, he would not have expe- 
rienced any noise or vibration; and he denied that the 
plaintiff suffered any serious annoyance, and he 
pleaded a prescriptive right to use the pestles and 
mortars under the 2 & 3 Will. 4, ch. 71. 


JrsseL, M. R., delivered the judgment below as fol- 
lows: I think this is a clear case for the plaintiff. There 
is really no dispute as to this being a nuisance; in fact, 
the evidence is all one way, and as has often been said 
in these cases, the plaintiff is not bound to goon bring- 
ing actions for damages every day when he is entitled to 
an injunction. The only serious point which has been 
argued for the defendant is that by virtue of the stat- 
ute, or by prescription, he was entitled as against the 
plaintiff to make this noise and commit a nuisance. 
Now the facts seem to be that until a very recent 
period it was not a nuisance at all. There was an open 
garden at the back of and attached to the plaintiff's 
house, and the noise, it seems, if it went anywhere, 
went over the garden, and of course was rapidly dis- 
persed; as far as [ can see upon the evidence before me 
there was until a recent period no nuisance to anybody 
—no actionable nuisance at all. The actionable nui- 
sance began when the plaintiff did what he had a right 
to do, namely, built a consulting room in his garden, 
and when, in attempting to use his consulting room 
for a proper purpose, he found this noise too great for 
any thing like comfort, that was the time to bring an 
action for nuisance. Now, under those circumstances, 
it appears to me that neither the defense of the statute 
nor the defense of the right by prescription, can possi- 
bly avail. I pass over technical grounds, for it appears 
that in fact both the plaintiff and the defendant are 
lessees under the Duke of Portland, the defendant 
having a lease in 1845 and the plaintiff in 1854. On 
what theory of law I am to presume a grant as against 





the Duke of Portland’s lessee I do not know. I will 
state the authorities as shortly and in as few words as 
Ican. There are a great many authorities on the sub- 
ject, but there is one authority which I have been 
looking at for another purpose, to which I shall refer. 
That is the case of Webb v. Bird, 4 L. T. Rep. (N.8.) 
445; 10 C. B. (N. S.) 268, which states the law as ex- 
plicitly as it can be stated. There Wightman, J., who 
delivered the judgment, says: ‘‘ We think, in accord- 
ance with the Court of Common Pleas, and the judg- 
ment of the House of Lords in Chasemore v. Richards, 
7 H. of L. Cas. 349, that the presumption of a grant 
from long-continued eujoyment only arises where the 
person against whom the right is claimed might have 
interrupted or prevented the exercise of the subject 
of the supposed grant.’’ Now, iu the case before me, 
that was simply impossible. The noise was made on 
the defendant's own premises, in his kitchen. Of 
course you could not go into his kitchen without being 
a trespasser. You could not interrupt the noise there, 
nor could you interrupt it on your own land, because 
you had no control over the waves of sound, nor could 
you even have interrupted it by an action, because 
there was originally no actionable nuisance. It did 
not hurt anybody as long as the plaintiff's premises re- 
mained as a garden. It did not hurt anybody until 
the room was built. Therefore it is quite plain that, 
independent of the technical ground, namely, the fact 
of there having been two leases, there would have 
been no ground for presuming a grant. That puts an 
end to any notion of prescription. Then the only other 
question is, whether the defendant can make any de- 
fense under the statute. The 2d section of the statute 
(3 & 4 Will. 4, ch. 71) says: “ That no claim which may 
be lawfully made at the common law, by custom, pre- 
scription, or grant, to any way or othereasement * * 
to be enjoyed or derived upon, over, or from any land 
* * * when such way or other matter * * * * 
shall have been actually enjoyed by any person claim- 
ing right thereto without interruption for the full 
period of twenty years, shall be defeated or destroyed 
by showing only that such way or other matter was 
first enjoyed at any time prior to such period of twenty 
years, but nevertheless such claim may be defeated in 
any other way by which the same is now liable to be 
defeated.”” Now,I get rid of this claim at once by 
saying that from its nature I do not presume a lost 
grant. So that the statute really has no application at 
all. It seems to me that it is quite unnecessary to dis- 
cuss the question; but inasmuch as the case may pos- 
sibly be taken elsewhere, I think it is just as well to 
give my reason for saying why the 2d section of the 
statute can have no application, and it is this: the ease- 
ment there referred to is an easement to be enjoyed or 
derived ‘upon, over, or from” the land of the servi- 
ent tenement. That is what it means; and it is to be 
actually enjoyed by a person claiming a right without 
interruption for the full period of twenty years. There 
are really all sorts of difficulties in the defendant’s 
way. In the first place, the easement must be an ease- 
ment ‘upon, over, or from.’’ Now, the noise in ques- 
tion, in my opinion, is not properly described in that 
way. No doubt the waves by which the sound is dis- 
tributed pass over the plaintiff's land; there is no ques- 
tion about that. But is that an easement enjoyed 
‘upon, over, or from any land?” Well, I think it is 
not. That appears not only from the natural meaning 
of the words, but from authority. In the report of 
Webb v. Bird, ubi sup., Earl, L. J., says: “Ido not 
think the passage of air over the land of another was 
or could have been contemplated by the Legislature 
when framing that section.’”” Now, what he means by 
the passage of air is the passage of air in motion, the 
waves of air; forthe ground of action in that case was 
wind—that is,what was wanted was not the air,but the 
wind, for still air would have been of no use. The 
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plaintiff complained that his windmill would no longer 
turn, and therefore he claimed a right to the passage of 
air in motion. Then the Lord Chief Justice proceeds: 
“They evidently intended it to apply only to the exer- 
cise of such rights upon or over the surface of the ser- 
vient tenement as might be interrupted by the owner 
if the right were disputed.”” Then he goes on to say: 
“T am clearly of opinion that the 2d section of the 
statute meant to include only such easements upon or 
over the surface of the servient tenement as are sus- 
ceptible of interruption by the owners of such servient 
tenement, so as to prevent the enjoyment on the part 
of the owner of the dominant tenement from ripening 
into a right.”” Then in another passage he says: ‘‘The 
Legislature evidently considered the passage of light, 
which bears a very close analogy to that of air, to 
stand upon a different footing from the other ease- 
ments with which it had been dealing in the preceding 
section; andif it had intended to extend the right to 
the interrupted passage of wind and air, it would have 
done so in express terms.’’ Now, it must be recollected 
that all the defendant claims here is a right to the un- 
interrupted passage of air or ether—nothing else. He 
claims the right of setting the air or ether in motion 
by something or other that he does upon his own prop- 
erty. It is exactly therefore as within the principle 
laid down by Earl, C.J., as a case to which the act 
does not apply. But Willes, J., in the same case, puts 
it very plainly, and what he says applies both to the 
act of Parliament and to the presumption of lost grant 
or prescription. He first of all says: ‘*‘ That which is 
claimed here amounts to nothing more nor less than 
this— that a person having a piece of ground, and 
building a windmill upon it, acquires by twenty years’ 
enjoyment a right to prevent the proprietors of all the 
surrounding land from building upon it, if by so doing 
the free access of the wind from any quarter should 
be impeded or obstructed.’’ It comes to the same 
thing here. The defendant’s claim amounts to pre- 
venting the plaintiff from building upon his land so as 
to enjoy his building. ‘‘It is impossible,’’ continues 
Willes, J., “‘to see how the adjoining owners could 
prevent the acquisition of such a right except by com- 
bining together to build a circular wall round the mill 
within twenty years. It would be absurd to hold that 
men’s rights are to be made dependent on any thing 
so inconvenient and impracticable.’’ Then he says, as 
regards light: ‘‘ All that can be said, however, of these 
cases is that, as compared with the general law, they 
are anomalous. In general’’—and this applies, as I 
said, to lost grants—‘‘a man cannot establish a right 
by lapse of time and acquiescence against his neigh- 
bors, unless he shows that the party against whom the 
right is acquired might have brought an action or done 
some act to put a stop to the claim without an unrea- 
sonable waste of labor and expense.’’ That puts the 
thing, if I may say so, on what is really a sensible 
ground. If aman has a noisy business in the middle 
of a barren moor which belongs to somebody else to 
whom the business carried on does no injury, the 
owner of the moor cannot bring an action and he can- 
not interrupt. Take the case of putting a blacksmith’s 
forge in the middle of a moor: the owner of the moor 
cannot enter the blacksmith’s forge, inasmuch as that 
belongs either to him or to his landlord, and the owner 
of a moor which has no game upon it has nothing 
which can be injured by the noise. There is no rem- 
edy whatever, because it isa barren moor. Presently 
that which is useless as a barren moor becomes avail- 
able for building land by reason of the growth of a 
neighboring town; is it to be said that the owner has 
lost the right to this barren moor which has now be- 
come worth perhaps hundreds of thousands of pounds, 
by being unable to build uponit by reason of this 
noisy business? ‘The answer would be simply, “I 
could not stop you; 1 could not interrupt. It was 





physically impossible, because to do so would be a 
trespass; legally impossible, because I had suffered no 
damage, and could not maintain an action. How could 
you therefore acquire a right to deprive me of the fair 
and ordinary use of my property?’’ That seems to be 
an answer to all the cases put. You must have regard 
to the position of the property and all the surround- 
ing circumstances to see if you can presume any grant. 
A man cannot presume a grant of that to which, so 
far as he is concerned, he has no right. You have no 
occasion to presume agrant. It is not a license to use 
a thing, because the use does not injure you. When 
you find a man doing an act which is a manifest injury 
to another, such as fouling a stream by pouring the re- 
fuse of a manufactory into the bright trout stream of 
his neighbor, and his neighbor allowing that to go on 
for a great number of years, it is not unreasonable to 
presume that he did it under some right. If he has 
done it openly, and his neighbor does not complain of 
that injury, although it is a very serious injury, it is 
not unreasonable to suppose that they did come to 
terms at some antecedent period for granting a right. 
But here, in the case I have before me, I cannot see a 
pretense for it. The fact that the man has madea 
noise which has not injured me or interfered with my 
comfort or enjoyment in any way cannot deprive me 
of my right to the land, or interfere with my right to 
come to the court when he does seriously interfere 
with my comfortable enjoyment. It seems to me that 
neither on the theory of lost grant nor on the statute 
can the defendant claim it to do what he has done, and 
therefore the plaintiff is entitled to an injunction; 
but asit would be somewhat hard upon a confectioner 
to alter his mode of business at the height of the Lon- 
don season, I will give him a reasonable time, say, un- 
til the Ist of August, to alter the position of his mor. 

tars. 

From this decision the defendant appealed. 


Chitty, Q. C., and Methold, for appellant. A right is 
acquired by twenty years’ user in cases of easements 
analogous to the present. Baxendale v. McMurray, 
L. Rep., 2 Ch. 780; Crump v. Lambert, 17 L. T. Rep. 
(N. 8.) 133; L. Rep., 3 Eq. 409; Ball v. Ray, 28 L. T. 
Rep. (N. 8.) 346; L. Rep., 8 Ch. 467; Gale on Ease- 
ments, 4th ed., p. 20; Elliotson v. Feetham, 2 Bing. N. 
C. 134; Bliss vy. ITall, 4 id. 183; Flight v. Thomas, 
10 A. & E. 590; 8 Cl. & F. 231; Wright v. Wil- 
liams, 1M. & W.77; Gaunt v. Fynney, 27 L. T. Rep. 
(N. 8.) 569; L. Rep., 8 Ch. 8; St. Helen’s Smelting Co. 
v. Tipping, 12 L. T. Rep. (N. 38.) 776; 11H. of L. Cas. 
642; Angus y.Dalton, 40 L. T. Rep. (N. 8.) 605; L. Rep., 
3 Q. B. Div. 85; 4 Q. B. Div. 162; Partridge v. Scott, 3 
M. & W. 220. 


Waller, Q. C., and S. Dickinson, for respondent. 


Tuesicer, L. J. The defendant in this case is the 
occupier for the purpose of his business as a confec- 
tioner of « house in Wigmore street. In the rear of 
the house is a kitchen, and in that kitchen there are 
now, and have been for twenty years, two large mor- 
tars in which the meat and other materials of the con- 
fectionery are pounded. The plaintiff, who is a physi- 
cian, is the occupier of a house in Wimpole street, 
which until recently had a garden at the rear, the wall 
of which garden was a party wall between the plaintiff 
and defendant’s premises, and formed the back wall 
of the defendant’s kitchen. The plaintiff has, how- 
ever, recently built upon the site of the garden a con- 
sulting room, one of the side walls of which is the wall 
just described. It has been proved that in the use of 
the mortars before and at the time of action brought, a 
noise was caused which seriously inconvenienced the 
plaintiff in the use of his consulting room, and which, 
unless the defendant had acquired a right to impose the 
inconvenience, would constitute an actionable nuisance. 
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The defendant contends that he had acquired the right 
either at common law or under the Prescription Act 
by uninterrupted use for more than twenty years. In 
deciding this question one more fact is necessary to be 
stated. Prior to the erection of the consulting room 
no material annoyance or inconvenience was caused to 
the plaintiff or to any previous occupier of the plain- 
tiff's house by what the defendant did. It is true that 
the defendant in the seventh paragraph of his affidavit 
speaks of an invalid lady who occupied the house upon 
one occasion about thirty years before requesting him 
if possible to discontinue the use of his mortars be- 
fore eight o’clock in the morning, and it is true also 
that there was some evidence of the garden wall hav- 
ing been subjected to vibration; but this vibration, 
even if it existed at all, was so slight, and the com- 
plaint, if it can be called a complaint, of the invalid 
lady, and can be looked upon as evidence, was of 
such a trifling character, that upon the maxim de 
minimis non curat lex, we sarrive at the conclu- 
sion that the defendant’s acts would not have 
given rise to any proceedings either at law or in 
equity. Here, then, arises the objection to the 
acquisition by the defendant of any easement. 
That which was done by him was in its nature 
such that it could not be physically interrupted; it 
could not, at the same time, be put a stop to by action. 
Can user, which is neither preventable nor actionable, 
found an easement? We think not. The question, so 
far as regards this particular easement claimed, is the 
same question, whether the defendant endeavors to 
assert his right by common law or under the prescrip- 
tion act. That act fixes periods for the acquisition of 
easements; but except in regard to the particular ease- 
ment of light, or in regard to certain matters which 
are immaterial to the present inquiry, it does noé alter 
the character of easements or of the user or enjoy- 
ment by which they are acquired. This being so, the 
law governing the acquisition of easements by user 
stands thus: Consent or acquiescence of the owner of 
the servient tenement lies at the root of prescription 
and of the fiction of a lost grant, and hence the acts or 
user which go tothe proof of either the one or the 
other must be, in the language of the civil law, nec ri, 
nec clam, nec precario; for a man cannot, as a general 
rule, be said to consent to or acquiesce in the acquisi- 
tion by his neighbor of an easement through an enjoy- 
ment of which he has no knowledge, actual or con- 
structive, or which he contests and endeavors to inter- 
rupt, or which he temporarily licenses. It is a mere 
extension of the same notion, or rather it is a princi- 
ple into which by strict analysis it may be resolved, to 
hold that an enjoyment which a man cannot prevent, 
can raise no presumption of consent or acquiescence. 
Upon this principle it was decided in Webb v. Bird, 13 
Cc. B. (N. 8S.) 841, that currents of air blowing from 
a particular quarter of the compass; and in Chasemore 
v. Richards, 7 H. of L. Cas. 349, that subterranean 
water percolating the strata in no known channels 
could not be acquired as an easement by user; and in 
Angus v. Dalton, 40 L. T. Rep. (N. 8.) 605; L. R., 4 Q. 
B. Div. 162, a case of lateral support of buildings by 
adjacent soil, which came on appeal to this court, the 
principle was in no way impugned, although it was 
held by the majority of the court not to be applicable 
so as to prevent the acquisition of that particular ease- 
ment. It isa principle which must be equally appro- 
priate to the case of affirmative as of negative ease- 
ments—in other words, it is equally unreasonable to 
imply consent to your neighbor enjoying something 
which passes from your tenement to his, or subjecting 
your tesement to something which comes from his, 
when in both cases you have no power of prevention. 
But the affirmative easement differs from the negative 
easement in this—that the latter can in no circum- 








stances be interrupted other than by acts done upon 
the servient tenement; the former constituting as it 
does a direct interference with the enjoyment by the 
servient owner of his tenement, may be the subject of 
legal proceedings as well as of physical interruption. 
To put concrete cases, the passage of light and air to 
your neighbor’s windows may be physically inter- 
rupted by you, but gives you no legal ground of com- 
plaint against him. The passage of water from his 
land on to yours may be physically interrupted or may 
be treated as a trespass and made the ground of action 
for damages, or foran injunction, or both. Noise, 
then, is similar to currents of air and the flow of sub- 
terranean and uncertain streams in its practical inca- 
pability of physical interruption, but it differs from 
them in its capability of grounding an action. Webb 
v. Bird and Chasemore v. Richards are not, therefore, 
direct authorities governing the present case. They 
are, however, illustrations of the principle which 
ought to govern it, for until the noise, to take the 
present case, became an actionable nuisance, which it 
did not at any time before the consulting room was 
built, the basis of the presumption of consent, viz., 
the power of prevention physically or by action—was 
never present. It is said that if this principle is ap- 
plied in cases like the present, and were carried out to 
its logical consequences, it would result in the most 
serious practical inconveniences, for a man might go, 
say, into the midst of the tanneries of Bermondsey, 
or into any other locality devoted to a particular trade 
or manufacture of a noisy or unsavory character, and 
by building a private residence upon a vacant piece of 
land put a stop to such trade or manufacture aito- 
gether. The case also is put of a blacksmith’s forge, 
built away from all habitations, but to which in time 
habitations approach. We do not think that either 
of these hypothetical cases presents any real practical 
difficulty. As regards the first, it may be answered 
that whether any thing is a nuisance or not is a ques- 
tion to be determined, not merely by an abstract con- 
sideration of the thing itself, but in reference to its 
circumstances. What would be a nuisance in Belgrave 
square would not necessarily be so in Bermondsey ; and 
where a locality is devoted to a particular trade or 
manufacture carried on by the traders or manufactu- 
rers ina particular and established manner not con- 
stituting a public nuisance, judges and juries would be 
justified in finding and may be trusted to find, that the 
trade or manufacture so carried on in that locality is 
not a private or actionable wrong. As regards the 
blacksmith’s forge, that is really an idem per idem case 
with the present. It would be, on the one hand, in a 
very high degree unreasonable and undesirable that 
there should be a right of action for acts which are not 
in the present condition of the adjoining land, and 
possibly never will be, any annoyance or inconvenience 
to either its owner or occupier; it would be, on the 
other hand, in an equal degree unjust, and from a 
public point of view, inexpedient. that the use and 
value of the adjoining land should for all time and un- 
der any circumstances be restricted and diminished by 
reason of the continuance of acts incapable of phys- 
ical interruption, and which the law gives no power to 
prevent. The smith in the case supposed might pro- 
tect himself by taking a sufficient curtilage to insure 
what he does from being at any time an annoyance to 
his neighbor, but the neighbor himself would be pow- 
erless in the matter. Individual cases of harship may, 
no doubt, occur in the strict carrying out of the prin- 
ciple upon which we found our judgment, but the ne- 
gation of the principle would lead even more to indi- 
vidual hardship, and would at the same time produce 
a prejudicial effect upon the development of land for 
residential purposes. The Master of the Rolls in the 
court below took substantially the same view as our- 
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selves and granted the relief which the plaintiff prayed 
for, and we are of opinion that his order was right and 
should be affirmed, and that this appeal should be dis- 
missed with costs. 





NEW YORK COURT OF APPEALS ABSTRACT. 

CARRIER OF PASSENGERS—NEGLIGENCE IN RUNNING 
FREIGHT TRAINS— DUTY OF PASSENGER AT STATION AS 
TO CROSSING TRACK — DAMAGES.— (1) The attempt of 
an engineer of a freight train to pass at a high rate of 
speed a station, which a passenger train about to stop 
there and leave and take up passengers is approaching, 
isan act of gross negligence. The ringing of the belland 
blowing of the whistle does not change the character 
of the act. The statutory enactment on this subject 
relates to the passing over a crossing on the highway, 
and is not intended as a notice to passengers seeking 
to get on a train at a station. (2) Plaintiff's intestate 
had purchased a ticket at a station on defendant’s rail- 
road, and as the train she was intending to take ap- 
proached left the station-room to go toward it. The 
train stopped a moment and then started, though only 
for the purpose of moving a short distance further 
along. Intestate walked to board it across an inter- 
vening track when she was struck and killed by a rap- 
idly passing freight train on that track. Held, that 
whether she was guilty of contributory negligence was 
a question of fact for the jury. The rule applicable to 
a traveller on a highway crossing a railroad track, that 
he is bound to use his eyes and ears to ascertain 
whether a train is approaching, has not been held in 
this State to apply to passengers who are crossing a 
track at a station to get on a train. No absolute rule 
can be laid down to govern in the latter case under all 
circumstances. A charge that if the jury found that 
the passenger killed while crossing the track ata station, 
exercised that care, caution and prudence which would 
be expected to be used by persons of ordinary pru- 
deuce under like circumstances, she was free from neg- 
ligence, held, correct. Also, a charge that the passen- 
ger had aright to assume that the railroad company 
would run its trains in alawful manner, and to act ac- 
cordingly, held, correct. Warren v. Fitchburg R. Co., 
8 Allen, 227; Klein v. Jewett, 26 N. J. Eq. 474, af- 
firmed; 27 id. 550. (3) A refusal to charge that the 
jury might take into consideration in estimating the 
damages the fact that plaintiff inherited the property 
of deceased, held, no error. Judgment affirmed. Terry 
v. Jewett, Receiver, appellant. Opinion by Miller, J. 
[Decided Oct 7, 1879.] 

NEGLIGENCE — TENEMENT-HOUSE OWNER NEGLECT- 
ING TO PROVIDE FIRE ESCAPES LIABLE FOR IN- 
JURY FROM NEGLECT — PRESUMPTIONS.—In an action 
against the owner of a tenement-house in the city of 
Brooklyn, to recover for the death of plaintiff's wife, it 
appeared that plaintiff hired apartments of defendant 
in the rear of the third story of such tenement-house, 
and occupied the same with his wife and family. On 
the fifth day of his occupancy, in the day-time, a fire 
took place, originating in the lower story of the house, 
and plaintiff's wife and child were smothered to death. 
There had not been constructed for the house either a 
fire escape or ladder for access to the scuttle, the con- 
struction of which is required by Laws 1873, chap. 863, 
tit. 13,§36. Held, that in case the death of the wife 
was in consequence of the neglect of defendant to 
comply with the law, he was liable for such death. 
There was an absolute duty imposed upon defendant 
by statute to provide a fire escape, and the duty was 
imposed for the sole benefit of the tenants of the house 
80 that they would have a mode of escape in case of a fire. 
For a breach of this duty causing damage the tenants 
have aremedy. It is a general rule that whenever one 
Owes another a duty, whether such duty be imposed 








by voluntary contract or by statute, a breach of such 
duty causing damage gives a cause of action. When a 
statute imposes a duty upon a public officer it is well 
settled that any person having a special interest in the 
performance thereof may sue for a breach thereof 
causing him damage, and the same is true of a duty 
imposed by statute upon any citizen. Cooley on Torts, 
654; Hover v. Barkhof, 44 N. Y. 113; Jetter v. N. 
Y. & Harlem R. Co., 2 Abb. Ct. App. Dec. 458; 
Heeney v. Sprague, 11 R. I. 456; Couch v. Steel, 3 El. 
& B. 402. Held, also, that in the absence of proof that 
plaintiff knew that there was no fire escape, etc., on 
the house when he hired his apartments, he will not 
be presumed to have known it. He had the right to 
assume that the statutory duty had been performed. 
Judgment affirmed. Willey, Administrator, v. Mul- 
ledy, appellant. Opinion by Earl, J. 

(Decided Sept. 30, 1879.] 


PRACTICE — STATUTE OF LIMITATIONS — DELIVERY 
OF SUMMONS TO SHERIFF TO SAVE BAR OF — AMEND- 
MENT OF SUMMONS— NEW PARTIES.— An action was 
brought by summons by Michael W. Shaw against 
George E. Cock and seven other individuals named 
and the Overland Dispatch Company. It was on a 
cause of action which would be barred by the statute 
on the 14th of September, 1872. On the 8th of August, 
1872, the summons was delivered to the sheriff of New 
York with an intent that the same should be served. 
There was no actual service upon any of the defend- 
ants except George E. Cock, who was served July 29, 
1875. Attorneys appeared for Cock and the other de- 
fendants named, and demanded a copy of the com- 
plaint. Thereafter and on the 6th of October, 1873, an 
order was made at Special Term on motion of plaintiff, 
on notice to the attorneys for defendants, striking out 
of the summons the names of all the individual de- 
fendants and changing it in other respects so as to 
make the title of the action ‘‘ Michael Shaw agt. George 
E. Cock as treasurer of Butterfield’s Overland Dis- 
patch.’”’ The amended summons was not served on 
any one, but the order of October 6th was served on 
the original defendants’ attorneys, also a complaint 
entitled in accordance with the amended summons. 
The attorneys who had previously appeared, again ap- 
peared and put in an answer setting up the statute of 
limitation. Held, that the constructive service by de- 
livery to the sheriff would only avail against the de- 
fendants actually named in the summons, and an 
amendment of the summons so as to change the party 
would not deprive that party of his right to set up the 
statute if it had run when the amendment was made, 
and this would not be affected by the fact that the 
original summons did not name the true defendant in 
the action by mistake, and that plaintiff intended to 
sue the party named in the amended summons. The 
two corporations named being distinct legal organiza- 
tions, the delivery of the summons for service upon 
the wrong corporation would not constitute the com- 
mencement of a suit against the other under section 
99 of the old Code. Section 175 0f the new Code would 
not apply to the case. Order affirmed. Shaw, appel- 
lant, v. Cock. Opinion by Andrews, J. 

(Decided Sept. 17, 1879.] 


NORTH CAROLINA SUPREME COURT AB- 
STRACT. 
JUNE TERM, 1879.* 

CONTRACT — ILLEGAL CONSIDERATION — PAST CO- 
HABITATION NoT.— The fact that a bond is executed 
in consideration of past cohabitation does not affect 
its validity, it not appearing that there was any stipu- 








*To appear in 81 North Carolina Reports. 
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lation for future cohabitation; and this is so, although 
in fact the cohabitation continues after the execution 
of the bond. In an action upon such bond, the onus 
is on the defendant to prove the immoral considera- 
tion. The court remark that the bonds in question 
being under seal, the execution and delivery made 
them effectual at law, made them deeds, things done, 
and by the common law they had the force and effect 
to authorize the plaintiff to recover without any consid- 
eration, with power, however, in the defendant to have 
the same held null upon proof of illegal or immoral cou- 
sideration, not from any motive of advantage to him, 
but from consideration of the public interest and of 
morality. Harrell v. Watson, 63 N. C. 454; 2 Chitty 
on Contracts, 971; Collins v. Blantern, 1 Smith’s Lead. 
Cas. 609. The only restriction put on the contracts of 
the parties is, that they shall not stipulate for future 
fornication, or in such manner that the security given 
shall operate as an inducement or motive to go on in 
the vicious course. 2 Chitty on Contracts, 979; Trovin- 
ger v. McBurney, 5 Cow. 253; Gray v. Mathias, 5 Ves. 
Ch. 286; Hall v. Palmer, 3 Hare, 532. In these cases it 
is held that the continuation of the criminal inter- 
course after the execution of the bond or contract im- 
peached for immorality, does not invalidate the same; 
but that it is to be avoided and held null only on proof 
that it was executed in whole or part on the under- 
standing that the connection was to continue. Brown 
v. Kinsey. Opinion by Dillard, J. 

DAMAGES — MEASURE OF, IN CONTRACT FOR SERVICE 
—BURDEN OF PROOF.—In an action for breach of con- 
tract in not delivering corn to be ground for defend- 
ant by the plaintiff at the mill of the latter, the meas- 
ure of damages is prima fucie the difference between 
the cost of grinding and the contract price, and the 
burden is on the defendant to prove all matters in re- 
duction of such damages. The court say that in the 
case of clerks, agents, laborers and domestic servants 
who have engaged to serve for a year, or a shorter de- 
terminate period, if the person so employed is im- 
properly dismissed before the time of service expires, 
he is entitled to recover for the whole time, unless the 
defendant, on whom the burden of proof lies, can 
show, either that the plaintiff was actually engaged in 
other profitable service during the time, or that such 
employment was offered to himand rejected. 2 Greenl. 

iv., $261; Shannon v. Comstock, 21 Wend. 457; Custi- 
gan v. Mohawk R. R. Co., 2 Den. 610. This doctrine 
has been held in the case of Hendrickson y. Auderson, 
5 Jones, 246, which is the leading case in our own State 
upon this subject. The decision in this case has been 
cited and approved in the case of Brinkley v. Swice- 
good, 65 N. C. 626, and the same doctrine is recognized 
in the case of Hecksher v. McCrea, 24 Wend. 805. The 
rule that the contract furnishes the measure of dam- 
ages is subject to the other rule that compensation is 
only to be given for the actual loss. But there must 
be evidence furnishing ground for the application of 
the latter rule, and the burden of producing that evi- 
dence, according to the authorities, lies upon the de- 
fendant. Oldham v. Kerchner. Opinion by Ashe, J. 


FORMER ADJUDICATION — PROOF OF IDENTITY OF 
ACTION BY PAROL.—Whenever the record of a trial in 
a former action is pleaded as an estoppel in a subse- 
quent action, and such record fails to disclose the pre- 
cise points on which the first action was decided, it is 
competent to the party pleading it to aver the identity 
of the point or question on which the decision was had 
and to support it by proof; and the same, if proved. is 
equally conclusive as if the same matter appeared of 
record. The court reasons thus: A verdict and judg- 
ment directly upon the point in issue is asa plea, a 
bar, or as evidence, conclusive upon the same matter 
directly in question in another suit, not extending to 





any matter coming collaterally or incidentally in ques- 
tion, or inferred by way of argument. Duchess of 
Kingston's Case, 1 Leach’s C. C. 146. <A system of 
pleading more general and loose having been adopted 
and allowed at this day, but little of the ancient cer- 
tainty of allegation and denial is now required; and 
hence it is difficult if not impossible to ascertain the 
subject-matter of a controversy and the precise points 
made and decided by a mere inspection of the record 
as formerly; and therefore it grew to be the rule that 
it was not necessary that the record should show de- 
finitely the precise point or question, upon which the 
right of a plaintiff to recover, or the validity of a de- 
fense depended, but only that the same matter might 
have been litigated and decided, and that extrinsic 
evidence might be admitted to define what the ques- 
tion was, its materiality, and its decision by the jury. 
Young v. Black, 7 Cranch, 565; Packet Co. v. Sickles, 
24 How. 333; Wood v. Jackson, 8 Wend. 9; Eastman 
v. Cooper, 15 Pick. 276; 1 Greenl. Ev., § 531. The ques- 
tion has been an open one in this State, but the pre- 
vailing doctrine is in favor of the above rule which is 
adopted in New York and other States. See Burt v. 
Sternberg, 4 Cow. 559; Doty v. Brown, 4 N. Y. 71; 
Lawrence v. Hunt, 10 Wend. 80; Gardner v. Buckbee, 
3 Cow. 120; Miles v. Caldwell, 2 Wall. 36; Aurora City 
v. West, 7 id. 82. This conclusion does not conflict 
with Rogers v. Ratcliff, 3 Jones, 225. Yates v. Yates. 
Opiniov by Dillard, J. 


LABORER — FARM OVERSEER IS NOT.— An overseer 
on a farm held not to be a “laborer ’”’ within the mean- 
ing of a statute giving a lien on crops in favor of la- 
borers. The court say: In a Georgia case, Adams vy. 
Goodrich, 55 Ga. 233, a laborer was held to be one who 
performs manual labor. In Pennsylvania an action 
was tried involving the construction of a statute of 
that State to prevent the wages of laborers from being 
liable to attachment in the hands of their employers: 
and the court decided that the word “ laborer” used 
in the statute meant manual laborer by profession and 
occupation. Heebner v. Chave, 5 Penn. St. 117. And 
in another Pennsylvania case the question arose 
whether an engineer on a railroad was a laborer within 
the meaning of a statute of that State which gave a 
lien to contractors, laborers, and workmen upon rail- 
roads aud other works and property of public corpo- 
rations; and the court held that he was not within the 
purview of the act, that a laborer was one who toils, 
who is dependent upon his manual labor for his sub- 
sistence. Railroad Co. v. Leuffer, 8 Penn. 8t. 168. In 
the common use of the word, we mean one who toils, 
one who labors with his hands. But an overseer is an 
agent, superintendent, a sort of * alter ego.’’ His busi- 
ness is not to labor, but to oversee those who do work 
in subjection to his authority. Such a person does 
not come within the meaning of the Constitution or 
acts of the Legislature giving protection to laborers. 
Whitaker v. Smith. Opinion by Ashe, J. 


a 


NEW JERSEY SUPREME COURT ABSTRACT.* 
JUNE TERM, 1879. 


DEED — EXCEPTIONS IN.— Where, in a deed of con- 
veyance of lands, the timber was excepted, held, that 
a stipulation that such timber should be removed ina 
given time did not make such exception conditional 
on such removal. Citing Plumer v. Prescott, 43 N. H. 
277; Hoit v. Stratton Mills, 54 id. 109; Knotts v. Hy- 
drick, 12 Rich. 314. Irons v. Webb. Opinion by Beas- 
ley, C. J. 





* To appear in 12 Vroom (41 N. J. Law) Reports. 
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HvusBAND AND WIFE—LIABILITY FOR WIFE'S TORTS. 
At common law the husband is liable for the wife’s 
torts committed during coverture, and the action is 
prought against both husband and wife. Head v. 
Briscoe, 5 C. & P. 484. If the tort is done by the wife 
in the company of the husband, the law presumes co- 
ercion on his part, which excuses her from liability, 
but such presumption may be rebutted by proof. The 
presence and command of the husband must concur 
to justify the exemption of the wife from responsibil- 
ity. Av offense by his direction but not in his pres- 
ence, or in his presence but not by his direction, is not 
within the rule which gives immunity to her. 2 Kent, 
150; Keyworth v. Hill, 3 B. & Ald. 685; Wagener v. 
Bill, 19 Barb. 321; Commonwealth vy. Lewis, 1 Metc. 
151; Cassin v. Delaney, 38 N. Y.178. State, Hildreth 
Prosecutor, v. Cump. Opinion by Van Syckel, J. 

UsurRY — TAKING UNLAWFUL INTEREST FOR FOR- 
BEARANCE IS. — Defendant sold to H. a farm, and 
took from him a purchase-money mortgage for $10,500. 
H.’s grantee conveyed to the plaintiff subject to the 
mortgage, which was then due, and which the plaintiif 
assumed to pay. An agreement that the plaintiff 
should pay ten per cent on the mortgage (the legal rate 
being seven per cent), and that as long as he continued 
to do so the defendant would let the mortgage remain, 
held, to be usurious, and that the plaintiff was entitled 
to recover in this action whatever amount had been 
paid by him to the defendant in excess of the legal in- 
terest. The court say that usury,the offense aimed at by 
the statute, is defined to be the taking of illegal inter- 
est, eit. or upon alending of money or the forbearance 
ofa d bt. Diercks v. Kennedy, 1 C. E. Green, 210, 
and cases cited. Any agreement intended to enable 
the lender to receive more than legal interest for his 
money is usurious. Muir v. Newark Savings Institu- 
tion, 1 C. E. Green, 537. In Dierecks v. Kennedy, the 
forbearance or giving time for the payment of a debt 
is said by Chancellor Green to be in substance a loan. 
In Manners v. Postan, 3 Bos. & P. 343, more than legal 
interest had been taken by the defendant on a note 
given to A by B, as a collateral security for money lent 
to C, and indorsed by A to the defendant; and such 
usury was held to be well described to be for the for- 
bearance of money lent by the defendant to B. To 
the same effect are Wade v. Wilson, 1 East, 195; Lee v. 
Cass, 1 Taunt. 511. “It should always be remem- 
bered,”’ says Mr. Comyn, “that the statute lays as 
much stress upon the word ‘forbearance’ as upon the 
word ‘loan.’’? Comyn on Usury, 156. McAdams v. 
Randolph. Opinion by Woodhull, J. 


—_———__¢ ee 


WISCONSIN SUPREME COURT ABSTRACT. 
OCTOBER 14, 1879.* 


DAMAGES — MEASURE OF, IN ACTION FOR WRONGFUL 
CONVERSION.— (1) In actions for the tortious taking or 
conversion of goods, or for breach of contract to de- 
liver goods, unless plaintiff has been deprived of some 
special use of the property, anticipated by the wrong- 
doer, or is entitled to exemplary damages, the general 
measure of damages is the value of the chattels at the 
time and place of the wrongful taking or conversion, 
or at which delivery was due, with interest to the time 
of trial. (2) In case of a wrongful taking or conver- 
sion, if defendant has sold the goods, plaintiff may, at 
his election, recover the amount for which they were 
sold, with interest from the sale to the trial. (3) If the 
chattels wrongfully taken or converted are still in de- 
fendant’s possession at time of trial, plaintiff may, at 
his election, recover their present value at the place of 
the taking or conversion and in the form in which they 





* To appear in 47 Wisconsin Reports. 





were when taken orconverted. (4) These rules do not 
apply to cases in which damages are regulated by spe- 
cial statutes. Ingram v. Rankin. Opinion by Tay- 
lor, J. 


NEGLIGENCE —IMPUTATION OF CONTRIBUTORY.— 
Contributory negligence of the driver of a private con- 
veyance in which a person is voluntarily riding at the 
time of receiving an injury from a defective highway, 
is imputable to the person so injured, to prevent a 
recovery. Otis v. Town of Janesville. Opinion by 
Orton, J. 


MUNICIPAL CORPORATION —MAY NOT DELEGATE 
POWERS CONFERRED ON It.—Complaint that by cer- 
tain acts of the Legislature the defendant city was au- 
thorized to construct a pier into Green Bay and a road 
thereto from the city limits, and to keep the road in 
good repair, and the mayor and common council of 
said city were empowered to fix, regulate and collect 
tolls upon said pier; that the city having constructed 
such pier aud road, the common council leased the 
pier to plaintiff for one year for a specified sum; that 
by said lease plaintiff acquired tbe valuable privilege 
of charging commissions for all merchandise and 
freight lauded at or shipped from said pier, which 
amounted to a specified sum for the year previous to 
the action; and that, by reason of defendant’s neglect 
to maintain said road in good repair, plaintiff had suf- 
fered damage by loss of tolls or commissions for the 
use of said picr, in a sum named. eld, on demurrer, 
that the power of the common council to regulate the 
tolls could not be delegated, and the lease was void. 
The power to regulate the tolls was vested solely, by 
the Legislature, in the mayor and common council, 
and such power could not be delegated by the common 
council alone, or jointly with the mayor, to any other 
officers or persons by lease or otherwise. 1 Dill. on Mun. 
Corp., §60, 445, 618; Cooley’s Const. Lim., $204. In Lau- 
enstein v. City of Fond du Lac, 28 Wis. 336, where the 
law conferred upon the common council, in connection 
with the board of education, the power to purchase a 
site for a school-house, it was held that such power 
could not be delegated by the common council to the 
board of public works, and that a contract for the 
purchase of such site, entered into by the board of 
education, was not binding. In Mullarky v. Town of 
Cedar Falls, 19 Iowa, 21, where the town conveyed 
away by deed of trust a toll bridge, with the franchise 
of collecting the tolls, it was held that the town could 
not delegate such power to collect the tolls, and that 
the deed for such purpose was void. The same princi- 
ple, in nearly parallel cases, is recognized in Gale v. 
Village of Kalamazoo, 23 Mich. 344, and in Milhau vy. 
Sharp, 17 Barb. 435. Lord v, City of Oconto. Opinion 
by Orton, J. 

SURETYSHIP — SURETY TAKING SECURITY FROM 
PRINCIPAL, NOT ADMISSION OF VALIDITY OF BOND.— 
In an action on a bond, where the sureties defended on 
the ground that the instrument actually signed by 
them was essentially different from that which they 
promised to execute and believed themselves to be ex- 
ecuting, it was error to admit evidence for the plaintiff 
that the principal obligor had turned over property to 
one of said defendants as security against the liability ; 
the taking of such security not being an affirmance 
by the sureties of their liability on the bond in suit. 
Rounsavell y. Wolfe. Opinion by Ryan, J. 


—_—_>————— 


CRIMINAL LAW. 


CONSPIRACY—ORDER OF EVIDENCE IN—ACQUITTAL 
OF ONE CONSPIRATOR. -- (1) In cases of conspiracy the 
rule is that a foundation should first be laid by proof 
sufficient in the opinion of the judge to establish 
prima facie, the fact of conspiracy between the par- 
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ties, or at least proper to be laid before the jury as 
tending to establish such fact. The connection of the 
individuals in the unlawful enterprize being thus 
shown, every act and declaration of each member of 
the confederacy in pursuance of the original concerted 
plan, and with reference to the common object, is in 
contemplation of law, the act and declaration of them 
all. Rex v. Stone, 6 T. R. 528, 529; 25 How. St. 
Trials, 1277, 1313; Crowninshield’s Case, 10 Pick. 497; 
U.S. v. Gooding, 12 Wheat. 469; Com. v. Eberle, 3 Serg. 
& R. 9; 1 Taylor’s Evidence, note 1, p. 540. But this 
rule is liable to qualification for the sake of conven- 
ience,and the acts or declarations of one are admitted 
in evidence, before sufficient proof is given of con- 
spiracy, the prosecutor undertaking to furnish such 
proof in a subsequent stage of the cause. But this 
mode of proceeding rests in the discretion of the 
judge, and in seditions or other general conspiracies is 
seldom permitted, but the admission of such testimony 
is not error. (2) Although it has been held that, where 
one of several defendants charged with a conspiracy 
had been acquitted, the record of acquittal is evidence 
for another defendant subsequently tried. Rex v. 
Horne Tooke, Old Bailey, 1794; Burns’ Justice, tit. 
*Conspiracy.”” This rule does not apply when the ac- 
quittal has taken place in another State. Maryland 
Court of Appeals. Bloomer v. State. Opinion by 
Bowie, J. (To appear in 48 Md. Repts.) 


FORGERY — OF RECEIPT— A RECEIPT AN “ ACQUIT- 
TANCE”’—FORM OF INDICTMENT.— (1) A writing in 
the common form of a receipt, for money paid as part 
of the purchase-money of a farm, is an acquittance 
within the meaning of sec. 1, ch. 114, Gen. Stats., pro- 
viding fur the punishment of those who alter, forge, 
or counterfeit acquittance or discharges for money or 
other property. The court remark that the word ‘‘ac- 
quittance,”’ although perhaps not strictly speakingsyn- 
onymous with receipt, includes it. A receipt is one 
form of an acquittance; a discharge, another. It is 
not questioned but that a receipt in full is an acquit- 
tance. Why, therefore, is not a receipt for a part of a 
demand or obligation an acquittance pro tanto? We 
are aware that lexicographers do not fully agree as to 
this; but in legal proceedings, a receipt is regarded as 
an acquittance. See 2 Bishop’s Crim. Law, § 557; Rex 
v. Martin, 7 C. & P. 549; Regina v. Houseman, 8 C. & 
P. 180; Regina v. Atkinson, 1 Car. & M. 325; Com. v. 
Ladd, 15 Mass. 526; Wharton’s Preced. Ind. 383. (2) An 
indictment in two counts foraltering, forging, and coun- 
terfeiting such a receipt, set out the receipt in full, but 
alleged no dealings between the respondent and the 
receiptor showing that the receipt could have been 
used to defraud, nor that the receipt alleged to have 
been altered was ever delivered to the respondent as an 
acquittance, or ever held by him as such. Leld, that 
allegations of extrinsic facts were necessary only 
where the operation of the instrument on the rights of 
another was not apparent from the instrument itself; 
and that allegations such as were wanting in the in- 
dictment were unnecessary. Vermont Sup. Ct. State 
v. Shelters. Opinion by Dunton, J. (To appear in 51 
Vt. Repts.) 


LARCENY — DOG NOT SUBJECT OF.—The defendant 
was indicted for stealing a dog. It is no offense at 
common law. 4 Bl. Com. 236; Arch. Cr. Pl. 175; 1 
Hale’s P. C. 512. The common law is the law of this 
State, except where altered by statute; and we have 
no statute making it larceny to steala dog; therefore, 
the indictment cannot be sustained. North Carolina 
Sup. Ct., June Term, 1879. State v. Holder. Opinion 
by Ashe, J. 


TRIAL—MISTRIAL, WHEN COURT MAY ORDER—TAM- 
PERING WITH JURY.—The necessity of doing justice 
arising from the duty of courts to guard its adminis- 
tration against all fraudulent, practices, is an exception 








to the rule that a jury sworn in a capital case cannot 
be discharged without the prisoner’s consent until they 
have given a verdict. Therefore, where the jury were 
sworn and impaneled in a trial for murder, and the 
court ordered a mistrial on the ground that one of the 
jury had fraudulently procured himself to be selected 
at the instance of the prisoner to secure an acquittal, 
it was held, that there was uo jeopardy, and that an 
order remanding the prisoner for another trial was 


proper. State v. Prince, 63 N. C. 529; State v. Jeffer- 
son, 66 id. 309; State v. McGimsey, 80 id. 377. 


The court remark: It is a well-established and is a 
sacred principle of the common law, that a man can- 
not be put twice in jeopardy of life or limb; and the 
same principle has been declared in the Constitution 
of the United States. Hawkins lays it down that a 
jury sworn and charged in a capital case cannot be 
discharged without the prisoner’s consent till they 
have given a verdict. Vol. 2, ch. 2,8 1. But to this 
general rule, cases of necessity are excepted, and these 
cases of necessity are of two classes, and numerous: 
1. What are denominated physical necessities, as where 
during trial, the judge, juror or prisoner is taken sud- 
denly ill; the judge dies; or the prisoner or a juror 
becomes insane; ora juror abandons his fellows; or 
where there is no possibility for the jury to agree and 
return a verdict, and such like cases. 2. What is 
termed the necessity of doing justice, which arises from 
the duty of the court to prevent the obstruction of 
justice by guarding its administration against all 
fraudulent practices, such as tampering with the jury, 
keeping back the witnesses; and to which may be 
added as especially belonging to this class, the fraudu- 
lent introduction into the panel of a perjured juror, 
who at the instance of the prisoner has procured him- 
self to be selected on the jury for the purpose of ac- 
quitting the prisoner. State v. Wiseman, 68 N. C. 203; 
State v. Bailey, 65 id. 426; Com. v. Cook, 6 Serg. & 
Rawle, 577. North Carolina Sup. Ct., June Term, 
1879. State v. Bell. Opinion by Ashe, J. 
<o—_—_—_—_- 


FINANCIAL LAW. 


JOINT PAYEES — RIGHTS OF — TRANSFER OF NOTE — 
AUTHORITY OF EACH PAYEE.—If a note be made paya- 
ble to several persons, not partners, it can only be 
transferred by a joint indorsement of all of them, but 
when it is made to two or more persons, as partners, 
it may be transferred by the indorsement of any one 
of them. The mere fact that an abbreviated form, as 
“Chas. and Wm. Feickert,”’ instead of Charles Feick- 
art and William Feickart,’’ is used in describing the 
payees of a note, does not, as a matter of law, author- 
ize the public to assume that they are partners. The 
possession of a note by one or two joint payees is not 
evidence that the payees are partners, but is simply 
prima facie evidence of the title disclosed upon the 
face of the note. Neither of two joint payees being 
the agent of the other, he can no more bind the 
other by a sale of the note without indorsement than 
he can by a sale with indorsement. The fact that one 
joint payee is authorized by the other to collect the 
note when due, does not authorize him to sell or com- 
pound it. Illinois Sup. Ct., Oct. 2, 1879. Ryhiner v. 
Feickert. 

PROTEST—DUE DILIGENCE, WHAT IS—INDORSEMENT 
— AGREEMENTS BY HOLDER OF NOTE AS TO COMPRO- 
MISE.—(1) Where a notary makes inquiry at the bank 
where paper is payable, and receives information from 
the cashier as to the residence of the indorser, upon 
faith of which the notary addresses the notice of pro- 
test, the jury are justified in finding that he has used 
due diligence. The court remark that the officers of 
the bank were proper ones to apply to for information 
concerning the place of business or domicile of parties 
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doing business through the bank. ‘It does not ap- 
pear that he inquired of the officers of the bank,”’ says 
Justice Whitehead, in giving his reasons for holding 
a notice of protest insufficient, in the case of Hazelton 
Coal Co. v. Ryerson, Spence. 129-33. In Barr v. Marsh, 
9 Yerg. 255, and Harris v. Robinson, 4 How. 336, the 
fact that inquiries had been made at the bank was 
stated to be evidence of diligence in making inquiry. 
(2) An agreement between the holder of the note and 
acreditor of the maker, by which the holder was to ac- 
cept fifty per cent of his claim, to be secured by mort- 
gage, which said assumption by the creditor so secured 
should be in full satisfaction of the holder's claim 
against the maker, does not discharge the indorser be- 
cause the maker is a stranger to the agreement. New 
Jersey Sup. Ct., June Term, 1879. Herbert v. Servin. 
Opinion by Reed, J. 


SEALED NOTES — NEGOTIABLE ONLY BY VIRTUE OF 
STATUTE—DEFENSES TO.—Where the form of a promis- 
sory note, with blank spaces, payable to payee or 
bearer, was printed, and after the spaces were filled 
the maker signed his name in front of a device con- 
sisting of a bracket and the word seal therein, thus, 
“fseal],”’ which device was also a part of the form and 
was printed in ink, held, that the device mentioned 
is a “scrawl seal,’ and under the statute of this 
State has the effect of a common-law seal. That by 
affixing his signature in front thereof the maker 
adopted the device as his seal. Such a sealed note is 
only negotiable by virtue of the statute which requires 
the negotiation to be by “indorsement thereon.’ In 
an action on such a note in the name of the holder to 
whom it was transferred by mere delivery, the maker 
may set up any defense he could have made against the 
payee. Ohio Supt. Ct., Sept. 30, 1879. Osborn v. 
Kistler. Opinion by Gilmore, J. 


a een 


INSURANCE LAW. 


JURISDICTON — CONDITIONS AS TO FOREIGN COMPA- 
NIES IN STATUTE — EFFECT OF STIPULATION AS TO SER- 
VICE OF PROCESS.— The statute of Vermont provides 
that “no insurance company not organized under the 
laws of this State shall do business in this State until 
it has filed with the Secretary of this State a written 
stipulation agreeing that any legal process affecting the 
company, served on either of the insurance commis- 
sioners, shall have the same effect as if served person- 
ally on the company in this State. So long as any lia- 
bilities of the stipulating company to any resident of 
this State continue, such stipulation cannot be re- 
voked or modified. Service of process according to 
the stipulation aforesaid shall be sufficient service on 
the company.”” In an action by residents of New 
Hampshire on a policy of insurance against fire, issued 
in Vermont for the benefit of plaintiffs, on property 
in Vermont, by an insurance company that was incor- 
porated and organized under the laws of Massachu- 
setts, and that had complied with the requirements of 
the statute, the writ was served on one of the insur- 
ance commissioners, in accordance with that statute. 
Held, that the court thereby acquired jurisdiction of 
defendant, and that it made no difference that plain- 
tiffs resided out of the State. The court say: By the 
common law personal actions may be brought in any 
place or State where the party defendant can be found. 
But if neither the person nor property of a citizen of 
another State can be found in this State whereon to 
Serve process, the courts of this State can acquire no 
jurisdiction over him by notice; and any judgment 
against him without voluntary appearance is wholly 
void. See Price v. Hickok, 39 Vt. 292. The defend- 
ant corporation is treated in legal proceedings, so far 
€s its residence is concerned, as a citizen of Massachu- 





setts, so that unless service of the writ upon one of the 
insurance commissioners of this State is to have the 
same force and effect as service of process against a 
citizen of Massachusetts, made upon him in this State, 
then by such service the county courts acquired no 
jurisdiction of the defendant. But, as is said by 
Wells, J., in Smith v. Insurance Co., 14 Allen, 339: ** A 
corporation being a mere creature of local statute, can 
of right have no existence nor recognition beyond the 
limits of the State wherein it is established. By comity 
such artificial persons are permitted to contract and 
sue in other States. If they avail themselves of that 
comity * * * they may become liable to its juris- 
diction to the extent to which they have thus volun- 
tarily subjected themselves.’’ A foreign corporation 
can transact business in this State only by its consent, 
express or implied; and the Legislature has the right 
to say upon what terms or conditions such consent 
shall be given. The condition imposed upon foreign 
insurance companies is equivalent to an agreement 
that they may be found here for the service of process; 
and such agreement, when entered into by them, is 
valid and binding. See Lafayette Ins. Co. v. French, 
18 How. 407; Railroad v. Harris, 12 Wall. 81. In Ex 
parte Schollenberger, 6 Otto, 369, the law upon this 
subject is stated thus: “If the Legislature of a Staie 
requires a foreign corporation to be found within its 
territory for the purpose of the service of process in a 
suit as a condition to doing business in the State, and 
the corporation does so consent, the fact that is found 
gives the jurisdiction, notwithstanding the finding was 
procured by consent. The essential fact is the finding, 
beyond which the court will not ordinarily look.” 
Therefore the defendant, having consented to be sued 
or found here, by entering into the contract in ques- 
tion, subjected itself to the jurisdiction of the courts 
of this State, so far, at least, as said contract is con- 
cerned, it having been made in this State concerning 
property within the same. This case is clearly distin- 
guishable from Sawyer v. Insurance Co., 46 Vt. 697; 
Smith v. Insurance Co., 14 Allen, 387, and Mill Co. v. 
Swede Lron Co., 3 Vroom, 15. In each of these three 
cases, the contract in suit was made in a State other 
than the one in which the action was brought. Ver- 
mont Sup. Ct. Osborne & Woodbury v. Shawmut Ins. 
Co. Opinion by Dunton, J. (To appear in 51 Vt. 
Rep.) 


LIFE POLICY — CONCEALMENT IN APPLICATION.—To 
the questions, ‘* Has a proposal ever been made on your 
life at any other office or offices? If so, when? Was 
it accepted at the ordinary premium, or at an increased 
premium, or declined?’’ the answer was: “ Insured 
now in two offices for £16,000 at ordinary rates. Poli- 
cies effected last year.’’ The answer was true so far as 
it went; but the applicant had made proposals for poli- 
cies to several life offices which had been declined. 
Held, that there had been a concealment of material 
facts such as entitled the insurance office to have the 
contract rescinded. In the contract of life assurance 
wberrima fides is requirred. Daglish v. Jarvie, 2 McN. 
& G. 243; Moens v. Hayworth, 10 M. & W. 147; Linde- 
nau v. Desborough, 8 B. & C. 591; Anderson v. Fitz- 
gerald, 4 H. of L. 484. English High Ct. of Justice, 
Feb. 21,1879. London Assurance v. Mansel. Opin- 
ion by Jessel, M. R. 





> 
RECENT ENGLISH DECISIONS. 

CARRIER OF PASSENGERS—CONDITION THAT PASSEN- 
GER CARRIED FREE SHALL TRAVEL AT HIS OWN RISK 
—LIABILITY OF COMPANY — INCORPORATION OF CON- 
DITION IN DOCUMENT SIGNED BY PLAINTIFF.—The 
plaintiff travelled by the defendants’ railway as a 
drover in charge of cattle, under a contract signed by 
him, which contained the following: ‘It is hereby 
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agreed * * * that the animals named on the other 
side are to be conveyed only upon the conditions men- 
tioned upon the back of the invoice handed to the un- 
dersigned by the company’s agent.’”” On the back of 
the invoice were the words, ‘* As a drover is allowed to 
attend the cattle during transit they (the company) 
will allow such drover to travel free of charge upon 
condition that he so travel at his own risk.’’ At the 
trial the plaintiff swore that he had not read the con- 
dition on the invoice, and was not aware that he was 
to travel at his own risk. An accident occurred upon 
the defendants’ line, through which personal injuries 
were received by the plaintiff. Held, that the condi- 
tion on the invoice formed a portion of the contract 
signed by the plaintiff, and under which he travelled ; 
that an election to travel free under the contract was 
an election to travel at his own risk; that such a con- 
tract — being for the conveyance of a passenger, and 
outside the Railway and Canal Traffic Act, 1854 — was 
valid; and accordingly that the plaintiff was without 
remedy against the defendants for negligence during 
the journey. Henderson v. Stevenson, 32 L. T. Rep. 
(N. 8.) 709; L. Rep., 2 H. of L. Cas. 470, discussed. 
Irish High Court of Justice, Exchequer Division, Feb. 
19, 1879. Duff v. Great Northern Railway Co., 41 L. T. 
Rep. (N. S.) 197. 


CONSIDERATION —ILLEGAL ONE FOR BILL OF EX- 
CHANGE— CRIMINAL PROCEEDINGS STIFLED — TAINT 
OF ILLEGALITY.—In an action by drawer against ac- 
ceptor upon a bill of exchange, the defense alleged 
that the bill sued upon had been accepted by the de- 
fendant iu consideration of the plaintiff abandoniug 
certain civil bill proceedings pending at the time of the 
acceptance, against Mrs. S. for the recovery of a pre- 
vious bill, in which the plaintiff asserted that Mrs. 5S. 
had forged her husband’s name, and forbearing to 
proceed with criminal proceedings which the plaintiff 
had threatened to institute on the ground of the al- 
leged forgery. He/d (on demurrer), that the defense 
was bad, on the ground that the forbearing to proceed 
with the criminal proceedings was not illegal, inas- 
much as no criminal proceedings had actually been 
commenced, nor was there any reasonable or probable 
cause for believing a criminal act to have been com- 
mitted; that therefore this portion of the alleged con- 
sideration was simply nugatory, not illegal; and this 
being so the abandonment of the civil proceedings 
formed a valid and sufficient consideration for the 
acceptance of the bill. Irish High Court of Justice, 
Exchequer Div., Feb. 17,1879. Rourke v. Mealy, 41 L. 
T. Rep. (N. 8.) 168. 


COVENANT—RESTRICTIVE COVENANT—RIGHT OF AS- 
SIGNEE OF COVENANTEE {TO SUE—COVENANT RUNNING 
WITH THE LAND.— The owners in fee of a residential 
estate and adjoining lands sold part of the adjoining 
lands to the defendants’ predecessor in title, who en- 
tered into covenants with the vendors and their as- 
signs, restricting their right to build on and use the 
purchased land. The same vendors afterward sold the 
residential estate to the plaintiff's predecessor in title. 
The conveyance contained no reference to the restrict- 
ive covenants, nor was there any contract or represen- 
tation that the purchasers of the residential estate 
were to have the benefit of them. There was, more- 
over, in the plaintiffs’ conveyance a covenant limiting 
their use of the purchased property, but such coven- 
ant was not co-extensive with the covenants above 
mentioned. In an action by the plaintiffs to restrain 
the defendants, who had purchased the land first sold, 
as above mentioned, with notice of the first-mentioned 
restrictive covenants, from building in contravention 
of those covenants, held (affirming the decision of 
Hall, V. C), that although the plaintiffs were ‘ as- 





signs’’ of the original covenantees, they were not enti- 
tled to sue upon the original covenants. Cases cited: 
Keates v. Lyon, 20 L. T. Rep. (N. 8.) 255; Child vy. 
Douglas, 23 L. T. Rep. (O. 8.) 140, 282. Ct. Appeal, 
June 30, 1879. Renals v. Cowlishaw. Opinion by 
James, J., 41 L. T. Rep. (N. 8.) 116. 


MARITIME LAW — ASSISTING SHIP IN DISTRESS— DE- 
VIATION FROM COURSE—NOT IN ORDER TO SAVE LIFE— 
LOSS OF CARGO— LIABILITY OF SHIP-OWNER. — The 
owner of a ship is liable to the freighters for loss of 
cargo occasioned by perils of the sea on a deviation 
from her course for the purpose of saving a ship in 
distress and her cargo, notwithstanding that the perils 
occasioning the loss are among the perils excepted in 
the charter-party, if such deviation was not necessary 
in order to save life. High Ct. of Just., Com. Pl. Div., 
May 3, 1879. Scaramanga & Co. v. Stamp & Gordon, 
Opinion by Lindley, J., 41 L. T. Rep. (N. 8.) 191. 


PAYMENT — APPROPRIATION OF — RULE IN CLAY- 
TON’S CASE— TRUST MONEYS—TWO SUMS PAID IN ON 
THE SAME DAY—BUT ENTERED SEPARATELY —FIDU- 
CIARY RELATION — FOLLOWING MONEY.—The rule in 
Clayton’s case, 1 Mer. 572, 608, as to moneys paid into 
a banking account being appropriated in order of pri- 
ority to satisfy payments out on drawings, applies to 
trust moneys paid into a banking account. Pen- 
nell v. Deffell, 4 De G. M. & G. 372, followed. If 
different sums are together paid into one banking 
account by the same person, end he gives no direc- 
tion as to their appropriation, the banker may 
enter them in such order as he pleases, and the sums 
will be appropriated in order of priority of entry to 
satisfy payments out on drawings. A lady intrusted 
her solicitor with sums of money for investment. He 
invested the money in bonds, gave her receipts for the 
bonds, describing them, and stating that he held them 
for her safe custody, and paid ber the dividends. Af- 
terward he sold the bonds without her authority, paid 
the proceeds of sale into his private account at a bauk 
(the entry in such account specifying that the sum was 
derived from the sale of the bonds, and describing 
them, though not stating that she was the owner), and 
died insolvent, leaving a balance at the bank which in- 
cluded such proceeds of sale. Held, that although 
the solicitor was not a trustee for the lady, he stood in 
a “fiduciary relation’’ to her; that the proceeds of 
sale remaining in the bank were clearly earmarked; 
and that she was entitled to follow them. Fz parte 
Dale, Young & Co., 40 L. T. Rep. (N. 8.) 712, distin- 
guished and explained. High Ct. of Just., Chan. Div., 
July 12, 1879. Re Halleti’s Estate, Knatchbull v. Hal- 
lett. Opinion by Fry, J., 41 L. T. Rep. (N. 8.) 186. 
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NEW YORK STATE BAR ASSOCIATION. 
ORDER OF BUSINESS OF THE THIRD ANNUAL MEETING 
oF THE N. Y. STATE BAR ASSOCIATION, TO BE 
HELD AT THE SENATE CHAMBER, IN THE 
New CAPITOL IN THECITY OF ALBANY, 
TurEsDAY, NOVEMBER 18, 1879. 


Morning Session. 


The meeting, which will be held in the Senate Cham- 
ber in the New Capitol, will be called t - order by the 
Hon. Samuel Hand, President, at 10 0’ clock in the 
forenoon. The morning session will be devoted to the 
transaction of business in the following order: 

1. Appointment of committee to nominate officers for 
the ensuing year. 

2. Reading minutes of last meeting. 

3. Nominations for membership, 
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4. Report of Executive Committee. Mr. Albert Mat- 
thews, Chairman. 

5. Report of the Treasurer. Mr. Rufus W. Peckham. 

6. Report of Committee on Admissions. Mr. Peter 
S. Danforth, Chairman. 

7. Report of Committee on Law Reform. Mr. Mat- 
thew Hale, Chairman. 

8. Report of Committee on Grievances. Mr. John F. 
Seymour, Chairman. 

9. Report of Committee on Legal Biography. Mr. 
John F. Baker, Chairman. 

10. Election of Members. 

11. Election of Officers. 

12. Reports of Special Committees. 

13. Miscellaneous Business. 

14. Special Orders. 


Afternoon Session. 


The Association will reconvene at 3 o'clock P. M., 
when the following will be the order: 

15. President’s Address. Hon. Samuel Hand. 

16. Report of the Committee on Prizes. Mr. John I. 
Gilbert, Chairman. 

Essay. Mr. Frederick R. Coudert, of New York. 
Subject—‘‘Some Points of Civil and of Com- 
mon Law.” 

18. Essay. Mr. Albert Stickney, of Richmond. Sub- 

ject —‘“* Our Methods of Trial in Courts.” 

19. Essay. Mr. John Reynolds, of Brooklyn. Sub- 
ject— ‘The extent to which Conveyances may 
be set aside as fraudulent, though the purchaser 
has paid a valuable consideration and there is no 
actual fraud.”’ 

20. Essay. Hon. Edwin Countryman, of Albany. 
Subject — “ Fragmental Law Reform.’’ 

21. Essay. Hon. A. P. Smith, of Cortland. Subject 
— ‘Surrogates’ Courts and Surrogates’ Prac- 
tice.” 

22. Essay. Mr. George T. Spencer, of Corning. Sub- 
ject —** The Right of the Jury in Criminal Cases 
to determine the Law as well as the Fact.” 

23. Essay. Mr. Tracy C. Becker, of Buffalo, Sub- 
ject —‘“‘The Ethical and Legal Status of Con- 
tracts for Contingent Compensation for Legal 
Services.”’ 

All,members of the Bar are invited to attend the 
afternoon session. 

At7o’clock P. M. the annual dinner will be had at 
the Kenmore Hotel. 

Tickets may be procured atthe Kenmore Hotel, and 
from the members of the Committee. 

By order of the Committee of Arrangements. 

TOMPKINS WESTERVELT, Chairman. 
WILuI1AM M. Ivins, Secretary. 


17. 


oy 





NEW BOOKS AND NEW EDITIONS. 


HirsH ON JURIES. 


A Practical Treatise on Juries, their Powers, Duties, and 
Uses, in all actions and proceedings, both civil and 
criminal, under the common law and under the statutes 
of the United States and of the State of New York. 
With Forms. By Hugo Hirsh, of the New York Bar. 
New York: George S. Diossy, 1879. Pp. x, #81. 


FTER Mr. Proffatt’s excellent work on Jury Trials, 

it requires a good deal of ingenuity and ability to 
recommend another work on the same subject, in its 
general features. We are by no means satisfied that 
the present will supersede or rival the former in this 
respect. Mr. Proffatt’s work extends to 608 pages, and 
is generally recognized as covering the entire subject 





in the most admirable manner. In the present work 
we find no reference to Mr. Proffatt’s; certainly there 
is none in the preface; which is much as it would be for 
Mr. Hirsh to write a work on Evidence and not men- 
tion the fact that one Mr. Greenleaf had written on the 
same subject. We guess, however, that Mr. Hirsh has 
seen Mr. Proffatt’s book. Mr. Hirsh’s preface is a 
curiosity in its way. Tle evidently thinks well of his 
own work. In speaking of his first chapter, on the 
“Origin and Progress of Trial by Jury,” he says: “It 
may not be amiss for us to remark that it alone has 
caused (sic) much research and study. This subject was 
heretofore left enveloped in probabilities (sic) and ob- 
scurity ; as few authors have given it the attention it in- 
trinsically deserved, or devoted to it the time and labor 
required to establish a clear, definite, and satisfactory 
conclusion.’’ The chapter covers only nineteen pages, 
and of course the topic is treated in the most meagre 
way. Mr. Proffatt’s chapter on the same subject cov- 
ers sixty-two pages. As to learning and philosophical 
treatment, Mr. Hirsh’s chapter is not to be mentioned 
in the same day with Mr. Proffatt’s. Mr. Hirsh also 
has “ confidence that the bench and bar will appreciate 
the utility of this volume.”’ He further states that he 
has frequently been asked, “‘ during the preparation of 
this 'work,”’ his ‘opinion’? of our present jury sys- 
tem, and proceeds to announce it, namely, that the 
system is nearly perfect; that ‘it should be improved 
as far as possible, but not changed or abolished ;”’ that 
unanimity should be insisted on in verdicts; and fin- 
ally, that ‘‘the system is not in need of any improve- 
ment, but that the juror ts.”’ It will be perceived by 
this time, that Mr. Hirsh is not lacking in confidence 
in himself or his work, and that his preface is a good 
deal like the Holy Scriptures and the law—you can 
find authority in it for all sides of a given subject. 
We suspect that if the community should generally read 
this preface, they would more than ever be anxious to 
escape jury duty. Mr. Hirsh makes it quite too awfully 
arduous when he says, ‘‘ as juror, he has to deal with 
some of the most profound and important moral and 
economical problems of the social and business com- 
munity.’? The ‘‘economical problem ”’ is probably the 
conjecture how a man can afford to do so much and 
such difficult work for some twelve shillings a day. Mr. 
Hirsh calls especial attention to his chapters on chal- 
lenges and verdicts. The former is of about the same 
extent as Mr. Proffatt’s; and the latter has thirty- 
eight pages, to sixty pages in Mr. Proffatt’s. Mr. 
Hirsh’s table of cases is twenty pages, coarse print, 
single columns, while Mr. Proffatt’s is thirty-seven 
pages, fine print, double-columns. 

The really new things in this book, so far as we can 
discover, are the chapter on Special Matters and Pro- 
ceedings, which the author states ‘‘ will be found par- 
ticularly valuable ;” and the appendix of forms, which 
he ‘says “twill be a great accommodation to many.” 
Another new thing: ‘ For the accommodation of the 
presiding judges of the criminal courts we have in- 
serted the several statutory requirements relating to 
the charges to grand juries.’’ The italics are the au- 
thor’s. While he was about it, why did he not put in 
the appendix of forms a blank form of charge to the 
grand jury? It would doubtless have been ‘‘a great 
accommodation to many,’’ and is, we doubt not, per- 
fectly within Mr. Hirsh’s capacity. 

We have probably spent more time over this book 
than it deserves. All there is good or new in it might 
have been put forward in a pamphlet or modest vol- 
ume of a few pages. But the contrast between the 
parade of the preface and the performance of the trea- 
tise reminds us of the handbills, and the circus itself, 
which on its entry proves to be a triumphal chariot 
full of brass instruments and brazen blowing, followed 
by a beggarly account of empty wagons. 
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NEW YORK COURT OF APPEALS DECISIONS. 
‘HE following decisions were handed down Tuesday, 
Nov. 11, 1879: 

Judgment affirmed—Buell v. The People. —Judg- 
ment affirmed, with costs—Casey v. N. Y. C. & H.R. 
R. R. Co.; Hall v. Hall; The Brooklyn Sleam Transit 
Co. v. The City of Brooklyn; Hall v. Smith; Bainbridge 
v. Richmond; Cutting v. Marlor; Trow v. Shannon; 
Fonner v. Johnson; Henderson v. N. Y. C. & H.R. R. 
R. Co.; Manning v. Hogan.—Judgment reversed 
and new trial granted, costs to abide event—Arthur v. 
The Homestead Fire Ins. Co.; Boese v. Locke; Ford v. 
Joyce; The New York Guaranty and Indemnity Co. v. 
Gleason.——Order of General Term reversed and or- 
der of Wayne County Court affirmed, with costs— 
Williams v. Board of Supervisors of Wayne County. 
——Order of General Term reversed and judgment of 
Special Term affirmed, with costs—Marshall v. Davis. 
— Judgment of General Term reversed and judgment 
on report of referee affirmed, with costs—Trowbridge 
v. Horan. Judgment of General Term and judg- 
ment on report of referee reversed and new trial 
granted, costs to abide event—Morris vy. Budlong.—— 
Order affirmed and judgment absolute for defendant 
on stipulation, with costs—People ex rel. Dakin v. 
Byrne.——Order reversed and motion for costs granted, 
without costs of appeal in this court—Marvin v. Mur- 
vin. ——Order affirmed, with costs—People ex rel. Ran- 
son Vv. Bourd of Supervisors of the County of Niagara. 
— Motion granted, without costs, that remittitur be 
amended so as to direct the payment of costs of all 
parties on appeal to this court out of the estate—Gel- 
ston v. Shields. Appeal dismissed, with costs—Bent- 
ley v. Waterman; Kellum v. Durfoo; Whitcher v. Im- 
perial Skirt Manufacturing Co.; People ex rel. Quigley 
v. Board of Police Commissioners of Troy City Police; 
Union Trust Co. of New York v. Whiton (two cases); 
Connolly v. Kretz.—Appeal dismissed, without costs— 
Hateh vy. Central National Bank. Motion for rear- 
gument granted, in consequence of the decision of the 
United States Supreme Court in case of Burnet v. 
Muncie National Bank of Muncie, Indiana—National 
Bank of Auburn v. Lewis. —Motion for reargument 
denied, without costs. Ordered that the remittitur be 
amended so as to vacate the attachment in so far as it 
affects the rights of Mrs. Alberger—The Steuben County 
National Bank v. Alberger. Motion for reargument 
denied, with $10 costs—In the matter of the petition of 
the N. Y. C.& H. R. R. R. Co. to acquire lands, etc. 

















NOTES. 

HE Southern Law Review for October-November 
contains Mr. Hitchcock’s learned essay on the In- 
violability of Telegrams, read before the American 
Bar Association, at Saratoga; articles on the Taxation 
of Money, and the Reporters and Text Writers; an 
excellent monograph on Measure of Damage in Actions 
for Injuries to Passengers; and several good book no- 

tices; beside the usual digest of cases, etc. 


West Virginia now takes the palm for long opinions. 
The last volume of her reports, containing 929 pages, em- 
braces only thirty-one cases, and has ten opinions cov- 
ering respectively 33, 34, 35, 36, 42, 47, 62, 71, 88, and 114 
pages, or an average of above fifty-six pages. —— The 
Pennsylvania Supreme Court evidently have heard the 
Bible read. They observed ina recent case: “If the 
plaintiff fails in giving evidence to prove that the 
goods were sold to the wife on her credit, that question 
will not arise. ‘Sufficient unto the day is the evil 
thereof.’’’ 





English law students are to be pitied, if the follow- 
ing moot question, put to the Birmingham law stu- 
dents, is a fuirsample: ‘‘ Is there auy legal duty on the 
part of a banker not to disclose the state of his cus- 
tomer’s account, so as to make such disclosure the 
ground of an action, without showing special dam- 
age?”’ Of this the Law Times says: ‘‘ We say noth- 
ing about the point of law adumbrated by this propo- 
sition, but the question should have been this: Does a 
banker incur any legal liability to a customer the state 
of whose account he discloses (1) in the absence of 
proof of special damage, (2) where special damage is 
proved.”” A question for discussion ought always to 
state the facts of a supposed case. That is the only 
way to avoid obscurity and ambiguity, and is the way 
usually adopted in this country, we believe. 


Mr. FE. F. Bullard, of Troy, sends us from his valu- 
able autograph collection, the following copy of a let- 
ter from Daniel Webster. The celebrated case referred 
to is Smith v. Turner, 7 How. 283. The arguments of 
Webster's opponents are reported, but of Webster it is 
only said that he replied. He spoke to some purpose, 
apparently, for he reversed the judgment. His refer- 
ence to the gladness of his friends in the Senate at his 
arrival is amusing. One would suppose from his lan- 
guage that his presence was only desirable upon the 
vote: 


THURSDAY EVE., December, 1845. 


Dear Str—The passenger cause came up on Tues- 
day. Mr. Ogden opened the argument, [ understand 
quite ably — Mr. Hall occupied the whole of yester- 
day. Mr Att’y-Gen’l Van Buren on same side, spoke 
to-day till after three. [I am in order for to-morrow 
and having had Mr. Zabriskie with me last evening, to 
report Mr. ©. and Mr. H., and having heard Mr. V. B. 
thro’ to-day, [ have got the bang of the cause; altho’ 
there isa motion to be heard to-morrow morning, and 
as the court does not sit on Saturday, | may not speak 
till Monday — this would be good — for I wish to make 
a good argument. 

I was in the Senate a few minutes. Our friends 
looked sober but seemed right glad I had arrived, as 
they look for close voting. Mr. Calhoun has not yet 
arrived. I have seen but little, as yet, but that little 
looks to me, as if Mr. Polk’s measures would go thro’ 
both houses.—But [ may be mistaken. I hope to know 
more in a day or two. 

Yours ever faithfully, 
DANIEL WEBSTER. 

Mr. Curtis. 


The Albany Law School, on Monday evening, Nov- 
ember 10th, held exercises celebrating their occupa- 
tion of their new building. Hon. W. L. Learned, one 
of the faculty, and presiding justice of the General 
Term of the Supreme Court of the third department, 
presided. Hon. Amasa J. Parker, for many years one 
of the faculty, and ex-judge of the Supreme Court, 
gave an interesting historical sketch of the school. 
Hon. Samuel Hand, ex-judge of the Court of Appeals, 
gave memorial sketches of the late William F. Allen, 
judge of the Court of Appeals and one of the corps 
of lecturers, and Isaac F.lward, long the director and 
principal lecturer of the school. Charles E. Smith, 
editor of the Evening Journal, performed a similar 
service to the memory of Ira Harris, a distinguished 
judge of the Supreme Court and United States sena- 
tor, and Amos Dean, who preceded Mr. Edwards in the 
direction of the school. The exercises were concluded 
by an address by the present director, Mr. H. E. Smith, 
on law schools in general and the prospects of the Al- 
bany Law School in particular. 
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CURRENT TOPICS. 





F the trial of Hayden for murder, now going on 
in Connecticut, is designed to advertise certain 
scientific experts and show the capabilities of sci- 
ence as developed by modern research, at the ex- 
pense of the State, it is a great success. If it is 
designed to convince a jury that the prisoner killed 
the woman, it may be said to be ‘‘ running emptins.” 
The case has assumed something of the aspect of a 
comedy of errors. The trial has been pending sev- 
eral weeks, and while the prosecution have been 
showing all about arsenic, and blood corpuscles, 
one of their main witnesses, who it is understood 
could have ‘given some direct testimony about the 
prisoner’s relations with the deceased, has died. A 
few words of this sort would have been worth whole 
weeks of expertness. Then, a great deal of time 
having been spent in detailing experiments with ar- 
senic in two stomachs other than the one in ques- 
tion, the defense asked where the experimenters got 
those stomachs ? But the State’s attorney replied 
that those stomachs had been obtained under a 
pledge to the bereaved surviving relatives of the 
stomachs, that the identity and personality of the 
stomachs should be kept a profound secret, and 
rather than break that compact, he would let the 
testimony go out of the case. So the stomachs went 
out. Then, to show that Hayden had poisoned the 
deceased with arsenic, they proved the presence of 
arsenic in the body and the finding of arsenic in 
Hayden’s possession. So far so good. But to 
clench the matter, they actually sent a messenger 
all the way to London to find out, and had him 
swear to, the fact the arsenic found in Hayden’s 
possession was entirely different in kind from that 
found in the remains, and they also proved that 
none of the former was missing. Of course the 
theory is that Hayden, in pursuance of a deep-laid 
scheme, bought the former to put the officers on a 
false scent. But there seems to be no proof of his 
buying any other. Then they come to the blood 
business. An expert found on Hayden’s jack-knife 
some forty disks of blood, perhaps human, of which 
it would take only five millions to make one drop. 
Then they found some bruises on the cheek of the 
deceased, which they thought numbered seventeen, 
and they counted seventeen prominent nails in the 
heel of one of Hayden's boots. Then some one 
started a ridiculous story that the presiding judge 
had remarked, out of court, that the evidence bore 
very heavily against the prisoner. Now it is pre- 
sumable that the prosecution know what they are 
about, but so far it must be confessed it seems as if 
much learning had made them mad, and unless the 
trial is to last for the remainder of Hayden’s life, 
we cannot see that he is in any particular danger. 


Vor. 20.— No. 21. 








Expert evidence in murder cases has had some seri- 
ous defeats of late years, as in the Wharton and Bil- 
lings cases, and juries are rather careful about 
hanging people on the testimony of expert enthu- 
siasts who get $40 a day for testifying at a mark. 
Juries are apt to argue that if there is so much 
doubt about a man’s guilt that it requires six weeks 
to prove it, it is unsafe to convict, especially upon 
expert evidence, in regard to which doctors disagree 
and call one another knaves. All these remarks are 
without prejudice. If they bore against the pris- 
oner we would not make them until after verdict. 


The dissenting opinions of Justices Strong, Field 
and Bradley, in the Pacific Railroad cases, are very 
cogent documents, but while they are entitled to 
the highest respect as examples of judicial reason- 
ing and as the conclusions of very distinguished 
jurists, we cannot say that they have convinced us 
that the majority of the court are wrong. It seems 
to us that the opinion of Chief Justice Waite is irre- 
fragable. Mr. Justice Bradley concludes his opinion 
thus: 

‘“‘T will only add, further, that the initiation of 
this species of legislation by Congress is well calcu- 
lated to excite alarm. It has the effect of announc- 
ing to the world, and giving it to be understood, 
that this government does not consider itself bound 
by its engagements. It sets the example of repudi- 
ation of government obligations. It strikes a blow 
at the public credit. It asserts the principle that 
might makes right. It saps the foundations of pub- 
lic morality. Perhaps, however, these are con- 
siderations more properly to be addressed to the 
legislative discretion. But when forced upon the 
attention by what, in my judgment, is an unconsti- 
tutional exercise of legislative power, they have a 
more than ordinary weight and significance.” 


This is very strong language, but it seems to us 
that a greater blow could not be inflicted on public 
credit than to allow powerful corporations to enrich 
themselves at the expense of the general govern- 
ment. But in private as well as in corporate mo- 
rality, it is quite commonly regarded as venial to 
take an advantage of Uncle Sam, 


We would commend to the strong-minded ladies 
who recently demolished Mr. Parkman in the North 
American Review, and who think that women have 
not their rights, the recent case of Sears v. Gidday, 
decided by the Michigan Supreme Court, 2 North- 
west Rep. (N. 8.) 367. That case holds that the 
liability of a husband for the funeral expenses of a 
deceased wife is not affected by the fact that she 
left her property by will to another, and that person 
assisted in the arrangements and direction of the 
funeral. This is a most afflicting case. No matter 
how much money the wife leaves, the husband is 
bound to bury her at his own charges, and then, 
perchance, see some other man, the legatee of her 
property, basking in her bounty. The court most 
heartlessly observe: ‘‘ A funeral cannot be delayed 
for judicial inquiries to determine upon whom the 
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moral obligation to proceed with it rests most heav- 
ily. Nor if husband and son quarrel about the ex- 
pense over the grave of the wife and mother, can 
the undertaker be compelled to await a judicial ad- 
justment of their dispute.” Now if women want 
to vote, they ought, we say, at least to bury them- 
selves. 


The meeting of the Bar Association of this State 
on Tuesday last was not largely attended. We 
think the time fixed for the meetings is unfortunate, 
coming when courts are sitting and lawyers are en- 
grossed in business. Steps were taken at the pres- 
ent meeting to effect a change of the time, and we 
hope it will be brought about. The reports and es- 
says on this occasion were full of interest and value. 
The address of the president, Judge Hand, was an 
excellent production, replete with sound sense and 
wise suggestions. The dinner in the evening called 
out a larger attendance than the intellectual exer- 
cises in the daytime, and was an occasion of great 
enjoyment to all who assisted. We have not time, 
so near our hour of going to press, fitly to speak of 
the exercises, but shall endeavor to give a critical 
review of them next week. We are indebted to 
the Argus for our report in another column. 


The Federal Supreme Court have pronounced the 
trade-mark act unconstitutional and invalid in three 
cases. The court held that a trade-mark does not 
come within the description of an invention or dis- 
covery, nor that of a literary production, as it does 
not involve the element of originality, nor depend 
upon novelty, but is simply founded on priority of 
appropriation. So far too as the act contemplates 
the establishment of univeral systems of trade-mark 
registration, without regard to the character of the 
trade or the locality of the owner, the court pro- 
nounce the act in excess of congressional power. 
This decision affirms decisions below, and sanctions 
our own views heretofore expressed. See 18 A. L. 
J. 382, 429, 442. It is hardly necessary to add that 
the decision in no way limits the proprietary right in 
trade-marks. It simply does away with the criminal 
prosecution for infringement, and the constructive 
notice which registration effected. 





NOTES OF CASES. 

N Cooley v. Perrine, 41 N. J. L. 322, is a learned 
discussion of the question whether a special 
agent, authorized to sell a horse, is thereby author- 
ized to warrant on behalf of his principal. This 
question is answered in the negative. The court 
say: ‘‘In the sale of a horse, subject to the buyer’s 
inspection, no warranty of quality is implied, and it 
seems a short and clear deduction of reasoning 
thence to conclude that in an authority to make 
such a sale no authority so to warrant is implied.” 
The early case of Fenn v. Harrison, 3 T. R. 757; 4 





id. 177, had a dictum to the contrary, and the same 
is true of Helyear v. Hawke, 5 Esp. 72; and the 
contrary doctrine was held in Alexander v. Gibson, 
2 Camp. 555. Early American cases followed these 
precedents, namely: Lane v. Dudley, 2 Murph. 119; 
Skinner v. Gunn, 9 Port. 305; Gaines v. McKinley, 
1 Ala. 446; Bradford v. Bush, 10 id. 886; Ezell v. 
Franklin, 2 Sneed, 236; and Nelson v. Cowing, 6 
Hill, 336. The last case is founded on Fenn v. Har- 
rison, and is followed very recently. in Tice v. Gal- 
lup, 2 Hun, 446, although the question does not seem 
to have been directly involved init. Gibson v. Colt, % 
Johns. 390, and Jeffrey v. Bigelow, 13 Wend. 518, are 
consistent with the principal case. So are the modern 
English cases. Brady v. Todd, 9C. B. (N. 8.) 592; 
Udell v. Atherton, 7H. & N. 172. And this is the 
tendency of the more recent American cases. Upton 
v. Suffolk Co. Mills, 11 Cush. 586 ; Lipscomb v. Kitrell, 
11 Humph. 256; Smith v. Tracy, 36 N. Y. 79. Par- 
sons (1 Cont. *60) says: ‘‘We think it the better 
rule, that an agent employed to sell, without express 
power to warrant, cannot give a warranty which 
shall bind the principal, unless the sale is one which 
is usually attended with warranty, in which case he 
may.” And this author concludes that where usage 
would permit a warranty, and the buyer would be 
justified by the nature of the case in believing that 
the authority was given, and had no means of know- 
ing the limitation of authority, the principal would 
be bound by the agent's warranty, although he had 
expressly forbidden him to warrant. But for this 
he cites Fenn v. Harrison. We prefer the doctrine 
of the principal case, and agree with the remarks of 
the court on the opposite cases and the principle of 
the matter: “Nor have they any better basis on 
principle than on authority. Their underlying prin- 
ciple is said to be that the agent, being empowered 
to sell, is intrusted with all powers proper for effect- 
uating the sale, and a warranty of quality is both a 
proper and a usnal power for that purpose. If by 
this were meant that the agent is intrusted with all 
powers proper to the making of an effectual sale, its 
accuracy could not be questioned. Undoubtedly his 
authority extends to whatever is proper to be done 
in fixing the price, and the time and mode of pay- 
ment, and the time and mode of vesting the title 
and delivering the chattel. All these things are in- 
cident to the sale. But if the expression mean that 
the agent is intrusted with all powers convenient 
for the purpose of inducing the purchaser to buy, 
even to the extent of enabling him to make collate- 
ral contracts to that end, then I think it is in viola- 
tion of the settled rule that the special agent must 
be confined strictly to his express authority, and is 
in opposition to well-considered and authoritative 
decisions.” ‘‘ Nor doI see the propriety of assert- 
ing, as a matter of law, that a warranty of quality 
is a usual means of effecting the sale of a chattel by 
a private person, 7. ¢., one not a “tradesman in the 
line of the sale, or that it is even a usual attendant 
upon such a sale. Such warranties may be as vari- 
ous as the qualities of the objects sold, and to de- 
termine, as by a rule of law, which are usual and 
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which not, will involve the courts in discussions 
where the personal experience of judges must have 
more influence than legal principles. In every such 
case the question of usage should be regarded as 
one of fact and not of law.” 


In Wayne County v. Waller, Pennsylvania Su- 
preme Court, May 5, 1879, 8 Rep. 598, it was held 
that a county is not bound, in the absence of statu- 
tory provision, to pay the fees and expenses of 
counsel assigned by the court to defend a prisoner 
charged with crime. Counsel urged upon the court 
the following analogies: ‘‘ The court may impose on 
the county the expense of boarding and lodging a 
jury. Commissioners v. Hall, 7 Watts, 290. And the 
county is liable for a post mortem examination or- 
dered by the coroner; Allegheny v. Watt, 3 Barr, 
462; for incidental expenses of the court; MeCal- 
mont v. Allegheny, 5 Casey, 417; for fuel for prison- 
ers in jail; 2ichardson v. Clarion Co., 2 Marris, 200; 
and in none of these cases is the liability imposed 
by statute. Counscl assigned to the defense of poor 
prisoners have a right of action against the county 
for their fees. Reg. v. Fogariy, 5 Cox’s C. C, 161; 
Blythe v. State, 4 Ind. 525; Dane Co. v. Swith, 13 Wis. 
585; Hall v. Washington Co., 2 Greene, 473; Davis v. 
Linn Co., 24 lowa, 508.” But the court pronounce 
the obligation to defend prisoners gratuitously an 
incident of the office of counsellor. They say: *‘ As 
to the officers, such service must be regarded as an 
incident of official position. They take and hold 
office cum onere. The hardship is greatest on the 
witnesses; but until otherwise provided for, it must 
be set tu the account of the service which every one at 
times owes to the government under which he lives, 
and whose protection he enjoys. See Huntingdon 
County v. Commoniealth, 22 P. F. S. 80. It is very 
clear tous that the county was neither bound to 
furnish money nor reimburse the defendants in 
error for the amount expended by them in behalf of 
the prisoner, and we think it is equally manifest that 
it was under no legal obligation to compensate them 
for their professional services. They were officers 
of the court, and, like others, took their offices eum 
onere. One of these burdens, which custom has re- 
cognized, is the gratuitous service rendered toa 
poor prisoner at the suggestion of the court. While 
there is some force in the reasoning of the Iowa and 
Wisconsin courts, we adhere to the opposite view as 
according better with a practice which has been al- 
most universal, and of such long standing as to 
have acquired the force of law. In this State we have 
always proceeded on the safe principle of requiring 
statutory authority — either in express terms or by 
necessary implication — for all such claims upon the 
public treasury. To hold that counsel appointed to 
defend insolvent prisoners may demand compensa- 
tion from the county would be a departure from a 
time-honored custom to the contrary, and it is not 
difficult to foresee the mischief to which it would 
lead. It is far better to let such cases rest on the 





foundation which has hitherto sustained them — hu- 
man sympathy, and a just sense of professional obli- 
gation; no poverty-stricken prisoner is ever likely 
to suffer for want of necessary professional or pecu- 
niary aid. It is but simple justice to the learned 
gentlemen who defend against this suit to say, that 
in their brief as well as orally they disclaimed any 
desire for remuneration beyond an amount sufficient 
to reimburse them for their actual cash outlay; but 
we find no warrant for sustaining their claim even 
to this extent.” 


In U. 8. v. Buffalo Park, U. 8. Circuit Court for 
the Northern District of New York, April 16, 1879, 
8 Rep. 582, per Wallace, J., it was held that an act, 
imposing a tax upon the gross receipts of persons 
conducting any theater, musical entertainment, acro- 
batic sports, feats of horsemanship, or other shows 
open for pay to the public, does not authorize a tax 
upon an incorporated public driving park used for 
horse racing. The court say: ‘‘It is an exhibition 
of feats of horses and not of their riders, and there- 
fore not within the statute as an exhibition of feats 
of horsemanship. If such an exhibition is included, 
it is because it is one of the other shows open to the 
public for pay within the meaning of the statute. 
The enumeration of the specific exhibitions indicates 
that those were the special subjects of legislative 
consideration. Some effect must be given to the 
general descriptive term, otherwise it would not have 
been employed. This is done by construing the gen- 
eral term to cover all other exhibitions of a similar 
kind to those which were present to the legislative 
contemplation, but not to include such as are not 
reasonably suggested by those specifically described. 
In the construction of statutes and of contracts, 
where general words of description follow particu- 
lar ones, the general words are controlled and lim- 
ited by the particular ones, so as to apply to sub- 
jects ejusdem generis. Thus in the case of Sandiman 
v. Breach, 7 B. & C. 96, the statute enacted that no 
tradesman, artificer, workman or laborer, or other 
person should do or exercise any worldly business or 
work of their ordinary calling upon the Lord’s day, 
and it was held that stage drivers were not included 
in the term ‘other persons.’ The statute in ques- 
tion forms part of a comprehensive scheme of taxa- 
tion, one feature of which is the taxation of the 
profits or income of business avocations, Among 
well-recognized business avocations is the manage- 
ment of many kinds of exhibitions. _ Other public 
exhibitions, although conducted for profit in excep- 
tional instances, are not primarily conducted for this 
end. It is evident that this distinction was present 
in the minds of the Legislature. Fairs, industrial 
exhibitions, entertainments for charitable purposes, 
are all of them ‘shows open to the public for pay,’ 
but they are not named within the description of the 
exhibitions taxed; they are as much so, however, as 
are horse races, base ball matclies, regattas, or vari- 
ous other shows which might have been subjected 
to tax.” 
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MR. JUSTICE CURTIS. 


E recently presented to our readers a review of 

Mr. George Ticknor Curtis’ excellent memoir 

of Mr. Justice Curtis, written by a very competent 

critic and intimate friend of that great lawyer. We 

will venture to add a few impressions derived from 
a perusal of that very interesting work. 

The first impression which has been left on us is 
that Mr. Justice Curtis was peculiarly adapted for 
the office of judge, by his conservative nature. His 
whole life from earliest boyhood bore a judicial cast. 
To the strictly legal aspects of a question he subor- 
dinated all other interests, and for the enforcement 
of what he deemed the legal right he risked all per- 
sonal considerations. So, we find him starting out 
in his professional career, at the age of 27, when 
he had been only two years at the Boston bar, by 
an argument in the case of the slave Mled, in favor 
of the then novel proposition, ‘‘that a citizen of a 
slave-holding State, who comes to Massachusetts 
for a temporary purpose of business or pleasure, 
and brings his slave as a personal attendant on his 
journey, may restrain the slave for the purpose of 
carrying him out of Massachusetts and returning 
him to the domicile of his owner.” The Supreme 
Court did not assent to this proposition, but his 
argument called for a careful judicial answer from 
the great Chief Justice Shaw. Commonwealth v. 
Aves, 18 Pick. 193. Then, on the other hand, we 
find him at the close of his judicial career, deliver- 
ing the famous dissenting opinion in the Dred Scott 
case. These two extremes mark the honesty and in- 
dependence of his character, while they show an 
intense conservatism, which would stand by old 
land-marks of law and policy, in spite of the pro- 
gress of events. This legal conservatism was also 
illustrated by his opposition to codification. In 1836 
he wrote to Mr. Ticknor: ‘‘ Perhaps, however, there 
will be no common Jaw when you come back; for 
among other wild theories with which the Legisla- 
ture now in session are bitten is an idea of codify- 
ing the Common Law.” (He wrote ‘‘ common law” 
with capitals as above.) ‘‘ You remember that the 
Statute Law” — (but so he did ‘‘statute law,” thus 
showing his impartiality) — ‘‘ of the Commonwealth 
was undergoing revision when you left Massa- 
chusetts. Having got well through with that, the 
Legislature are so much encouraged that many of 
them imagine that the whole body of the law may now 
be reduced to a pocket volume, so that any man may 
carry about with him his own lawyer. It does not 
occur to them that a good system of law must be at 
the same time so extensive as to apply to and govern 
all the existing relations between men and society; 
so stable and fixed, in all important principles, as to 
furnish a certain guide; and so flexible as to be ca- 
pable of adaptation to the ever-changing forms into 
which property is thrown by the unwearied enter- 
prise and the all-absorbing love of gain which dis- 
tinguish our people. With the exception of this 
scheme, I think matters are going on well in Massa- 
chusetts.” Later in life he adhered to the same 
views of law reform. In 1851, as chairman of a 





commission to revise and reform the proceedings in 
civil courts of justice, he reported to the Legisla- 
ture against most of the changes which have been 
regarded in this State and many others as ameliora- 
tions. In speaking of special pleading, in this re- 
port, he said: ‘‘No one can have understood this 
system without a profound admiration of it as a 
work of human genius, nor without perceiving that 
it is capable of accomplishing perfectly those ob- 
jects of first-rate importance where facts are to be 
tried by a jury, the separation of the law from the 
fact, and the production of simple and exact issues, 
to be submitted to their appropriate tribunals.” 
And yet he had the candor to say: ‘It has been 
rather a favorite saying with common lawyers that 
form is often substance. By this is meant more 
than that the safest way to secure substance is to 
observe an approved form; it is meant that form is 
so necessary that it is practically substance. And 
this is true toa great extent in special pleading. 
But surely it is a grave objection to the system. To 
attain the ends of pleading with the fewest possible 
merely technical rules is the desideratum. And we 
do not think the system of special pleading has ar- 
rived at it.” ‘*The system of special pleading 
known to the common law seems to us not to have 
worked well in practice.” As to evidence, he re- 
commended the admission of interested persons as 
witnesses, not including parties, or the husband or 
wife of a party. Respecting the incompetency of 
persons convicted of crimes, to testify, he expressed 
some doubt, but made no decided recommendation. 
Respecting husband and wife he was very decided, 
without assigning any reasons, except, in regard to 
a husband calling a wife as a witness in his own be- 
half, he said it seemed objectionable, ‘‘ not so much 
from the danger of perjury as from the effect of in- 
fluences extremely adverse to the perception and 
recollection of the truth.” As to the examination 
of parties in open court, his objection to their com- 
petency was the intellectual inequality between men; 
an objection which would apply as well to their ad- 
vocates. He proposed, as a means of getting at the 
truth when within the exclusive knowledge of par- 
ties, interrogatories in writing to be answered on 
oath — a substitute for a bill of discovery. 

Perhaps it was his extraordinary judicial sense 
which deprived him of the forecast of the states- 
man. Certainly no man less appreciated the situa- 
tion of our political affairs in 1861, and he was far 
behind the common people of the North in this re- 
gard. In his schemes of conciliation and in his 
skepticism of the gravity of the insurrection, he re- 
minds us at this day of the old woman who tried to 
keep out the sea with her broom. So, too, while 
we must admire his legal intelligence and consist- 
ency in his opposition to the arbitrary arrests which 
occurred in that year, and the suspension of habeas 
corpus, yet we cannot but wonder at the tameness 
with which he would have subordinated the instinct 
and necessity of self-defense on the part of the 
government, in a tremendous and unprecedented 
emergency, to the strict legal rules of peaceful 
times. As Professor Parsons well said: ‘‘ Judge 
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Curtis’ argument would give the Constitution and 
the law to the insurgents as their sword to smite 
with and their shield to save them, and leave it to 
us only as a fetter.” One cannot help being amused 
by his writing to his wife: “If you wake up some 
morning and find your husband has gone to Fort 
Warren, do not be disturbed, for he will come out 
of it one of the martyrs of this revolution.” The 
great judge did not comprehend the situation. 
The age swept by him, and left him high and dry, 
bravely bracing himself in imagination against it. 
Still, it is probable that his sturdy persistence in 
opposition did much to temper the action of the 
government, and restrain an excessive severity in the 
enforcement of measures, which, if not themselves 
unnecessary, demanded a very great discretion in 
their exercise. 

It must also be remarked that Curtis was a pure 
and dry lawyer. He had none of the flashes of 
genius which illuminate the characters of Webster 
and Choate. He seems not to have possessed, at 
least, not to have availed himself of, the resources 
of general scholarship and culture. The profound 
and sinewy arguments collected in the second vol- 
ume of the memoir are masterpieces of judicial 
reasoning, but are unadorned logic. The subjects 
indeed did not allow scope for much illustration, 
but there have been men, like Nicholas Hill, who 
could invest the dryest legal argument with wit and 
interest. In short his arguments and opinions more 
nearly resemble those of Chief Justice Marshall, in 
form and in expression, as well as in weight, co- 
gency and legal acumen, than any others. Perhaps 
it was to this characteristic that he owed much of 
his great influence as a lawyer, and the almost un- 
paralleled deference which was paid to his opinions. 
It was thought that when he declared the law to be 
thus and so, that was the end of controversy, and 
it must be confessed that on a purely legal question 
his opinion was generally unanswerable. It is quite 
credible, as his biographer says, that nothing saved 
President Johnson from conviction on the impeach- 
ment trial, but the reliance which senators, without 
regard to party, placed on Curtis’ learning, judg- 
ment and honesty. 

It is of interest to read what Curtis writes in 1851 
of the amount of business before the Federal Su- 
preme Court. He says: ‘‘ We have made uncom- 
mon good progress with our work. But it is already 
so great as to be beyond the ability of the court to 
despatch it; and when the Texas and California 
land titles get here, Congress will probably see that 
the judicial system of the country, fitted for four- 
teen States, with no Circuit Court west of the 
mountains, is not adequate to do the business of the 
United States now, when there are thirty-one States, 
and about four times as many people, and more than 
five times the wealth. In the days when Chief 


Justice Marshall used to deliver those great opin- 
ions, the calendar had about thirty causes on it; 
now it has two hundred and sixteen.” 
has a thousand, we believe. 

In the practical matter of compensation, Curtis 
found his legal services appreciated, for in the years 


And now it 





from 1857 to 1874, his professional income was 
$650,000, or an average of $38,000 a year. He left 
the bench of the Supreme Court on account of the 
inadequateness of the salary, and his conviction that 
it was necessary for him to lay up a provision for his 
large family. 

Without undertaking to intimate that his change 
of religious views in advanced life indicated the 
possession of the judicial faculty in a superior de- 
gree, we may note the fact that having long been a 
Unitarian in faith, he finally became a Trinitarian. 
This change, in such a place as Boston, is at any 
rate sufficient to indicate his high independence 
and honesty of purpose, for we believe that the 
Bostonians have comparatively few spiritual deal- 
ings with the Trinitarians. 

In short, while we cannot accord to Justice Curtis 
the attributes of genius, or the fame of a great ad- 
vocate, we can heartily agree with Mr. Justice 
Miller in his opinion that he was ‘‘ the first lawyer 
of America, of the past or the present time.” 

In regard to his biographer, we must praise his 
judgment, his moderation, and his care, but it seems 
to us that he claims as the greatest virtues the great- 
est defects of Curtis’ character. We would not use 
the term in disrespect, but simply because there 
seems to be no other to express our meaning, of ‘‘a 
person behind the times,” when we say, that if Mr, 
Justice Curtis was a fogy, Mr. George Ticknor Cur- 
tis is fogier. 


RIGHT OF RIPARIAN OWNER TO USE OF 
WATER. 
MINNESOTA SUPREME COURT, OCTOBER 17, 1879. 
Morri.u y. St. ANTHONY’S FaLtus WATER POWER 
CoMPANY. 


Ariparian owner upon the Mississippi or its tributaries has 
aright to the natural flow of water past his land, and 
any interference by a private person with this flow to 
such owner's injury isa wrong for which such owner is 
entitled to an injunction. 

A legislative grant is construed strictly, and of two interpre- 
tations the one least favorable to the grantee will be pre- 
ferred. 


| ieee from a judgment in favor of plaintiffs. 


Shaw & Levi, and Lochren, McNair & Gilfillan, for 
respondent. 


Benton & Benton, for appellant. 


GILFILLAN, C. J. Nicollet Island, above the Falls 
of St. Anthony, divides the Mississippi river into two 
channels — one, much the larger, flowing on the west 
side, and the other flowing on the east side of the 
island. Hennepin Island lies between these two chan- 
nels, just below Nicollet Island, and extends down to 
and below the falls. Cataract Island is just below the 
falls, in the eastern part of the west channel, and near 
Hennepin Island. Plaintiffs are the owners of Catar- 
act Island and the lower part of Hennepin Island. 
Defendant is the owner of the upper part of Hennepin 
Island. That island was granted by patent of the 
United States to one Ira Kingsley, from whom these 
parties claim title. The persons from whom defendant 
immediately claims its title had constructed a dam 
from a point near the head of Hennepin Island across 
the east channel of the river, and also a dam from the 
head of Hennepin to the foot of Nicollet Island, so as 
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to prevent the flow of water between them, which 
they used till the construction of the present dam in 
the year 1856. 

In February, 1856, the Legislature of the Territory 
of Minnesota incorporated the defendant, and author- 
ized it “‘to maintain the [then] present dams and 
sluices, and construct and maintain dams, canals and 
water sluices, erect mills, buildings or other structures 
for the purpose of manufacturing in any of its branches 
or improving any water- power owned or possessed by 
said company, “and may construct dams in the rapids 
above and below the Falls of St. Anthony, with side 
dams, sluices and all other improvements in the Missis- 
sippi river, upon the property owned, or to be owned, 
by said corporation, which may be necessary for the 
full enjoyment of the powers herein granted; provided, 
that nothing herein contained shall be so construed as 
to authorize said corporation to interfere with the 
rights or property of any other person or persons 
whatever.’’ Subsequent to the passage of this act 
the present dam of defendants was constructed. The 
effect of this dam is to diminish, especially in low wa- 
ter, the amount of water which would naturally flow 
along the west bank of plaintiff's property. This bank 
is valuable for mill sites, the powers being furnished 
by the water flowing along the bank. The plaintiff's 
mill is propelled by this water. The river is not nav- 
igable in fact at the falls, nor at or near the premises 
in question, but is available and of great value for wa- 
ter-powers. The question in the case is as to the right 
of the defendant to maintain its dam in such a man- 
ner as to interfere with the flow of water, to the injury 
of plaintiff. 

It is evident that defendant cannot, by virtue merely 
of its rights as riparian owner, stop the water which 
would naturally flow past the Jand of plaintiffs, so as 
to interfere with any use which they, as riparian own- 
ers, have the right to make of it. 

The defendant makes, in substance, these proposi- 
tions: 

First. The Mississippi river is a navigable stream, 
the government owning the bed of the stream, and the 
owners of tho banks owning only at furthest to low- 
water mark. 

Second. If there be any riparian rights in such a 
stream, they are such only as relate to or are connected 
with navigation, giving to the owner only means of ac- 
cess from his own land to the river for purposes of 
navigation. 

Third. The exclusive right to any water-power is in 
the owner of the soil over which the stream flows —in 
this case the government—and in such power the 
owner of the banks has no property. 

Fourth. The government, by the act incorporating 
the defendant, vested in it the right to the water- 
power, and the right to make it available by construct- 
ing such dams, etc., as it might see fit; and the 
dam being lawful, the plaintiffs, who have no property 
in the water-power in the river opposite their land, 
cannot complain if the dam interrupts such power. 

We shall consider first the proposition that the char- 
ter authorizes defendant to appropriate the water- 
power as well opposite the plaintiff's property as oppo- 
site the defendant’s. If the proviso we have quoted 
had been omitted, still it is not clear that a proper 
construction of the act would give defendant the au- 
thority claimed. A legislative grant is construed 
strictly; where two interpretations may reasonably be 
put upon it, that least favorable to the grantee must 
prevail. The intention of the Legislature to vest any 
right claimed must be clearly expressed or appear by 
necessary implication. Upon the language of the act 
(without the proviso) it may certainly be doubted the 
Legislature intended to give authority to defendant to 
construct dams, etc., except for improving any water- 
power owued or possessed by said company. The pro- 





viso removes any doubt that might otherwise exist. It 
is: ‘* Nothing herein contained sball be so construed 
as to authorize said corporation to interfere with the 
rights or property of any other person or persons 
whatever.’’ It may be suggested that the “rights or 
property’ here mentioned were such as persons might 
possess as against the State, and with which the State 
had no power to interfere. 

We do not intend to discuss the question whether 
riparian owners have rights in navigable waters abso- 
lute as against the State, and which the State cannot 
tako away without making compensation. That they 
have rights absolute as to every one unless the State is 
undoubted, and the proviso was inserted to save those 
rights. In Lyon v. Fishmongers’ Co., 1 L. R. Ap. 
Cases, 662, the power conferred by the ‘‘ Thames Con- 
servancy Act’’ on the ‘‘ conservators of the Thames,” 
were as full as the rights and privileges vested in this de- 
fendant by its charter, and the clause saving rights of 
others was “‘ any claim, privilege, franchise, exemption 
or immunity which any owner or occupier of any lands, 
tenements or hereditaments on the banks of the river, 
including the banks thereof, or of any aits orislands in 
the river is now by law entilled.’’ This was held to 
protect the ordinary riparian rights of an owner on 
the banks. 

It is now settled by the decisions of the court of last 
resort that under the acts of Congress providing for 
the survey and sale of the public lands, the patentees of 
lands bordering on the Mississippi river and its tribu- 
taries take only to the stream—at furthest to low-water 
mark —leaving the title to the bed of the stream be- 
low low-water mark in the government. These streams, 
below low-water mark, stand therefore in respect to 
the rights of the government and of individuals in 
them, the same as tidal rivers. The rights of riparian 
owners are the same in both. 

Owners of lands bordering on navigable rivers and 
lakes — those navigable in the common-law sense, and 
those navigable under acts of Congress-— have rights 
in respect to the waters of such rivers and lakes pecu- 
liar to such owners, and not possessed by others. Dut- 
ton v. Strong, 1 Black, 23; Schurmeir v. R. Co., 7 Wall. 
272; Yatesv. Milwaukee, 10 id. 497; Rose v. Groves, 5 
Man. & G. 613; Duke of Buccleuch v. Metropolitan 
Board of Works, L. R., 5 H.L. 418; Metropolitan Board 
of Works v. McCarthy, L. R..7 H. L. 243; Lyon v. Fish- 
mongers’ Co.,1 L. R. Ap. Cases, 662; Deluplaine v. R. 
Co., 42 Wis. 214; Brisbine v. St. Paul & Sioux City R. 
Co., 23 Minn. 114. 

The case of Atlee v. Packet Co., 21 Wall. 393, does 
not deny this proposition. It decides that the riparian 
owner, as such, has no right to construct piers in the 
navigable portion of such a river, and is entirely con- 
sistent with Dutton v. Strong, ante, which affirmed the 
right to construct a pier or wharf out to the point of 
navigability. 

No case or text-book that we have found has at- 
tempted to define or limit the uses which the riparian 
owner may make of navigable waters, as those waters 
are seldom capable of any use except for navigation. 
Whenever specific riparian rights have come in ques- 
tion they have generally been connected with naviga- 
tion, such as the right to construct and maintain 
wharves and piers for access from the land to the wa- 
ter. 

Other cases, like Schurmeir v. R. Co. and Brisbine 
v. St. P. & S. C. R. Co., have mentioned the right to 
construct wharves and piers, not to confine riparian 
rights to such structures, but to illustrate the proposi- 
tion that the owner of the banks has peculiar rights in 
the stream. 

There isa class of cases, among them Lansing v. 
Smith, 4 Wend. 9; People v. Tibbets, 19 N. Y. 523; 
Gilman v. Philadelphia, 3 Wall. 713, which hold that 
riparian rights in navigable waters are subordinate to 
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those of the State, and cannot in any manner interfere 
with the exercise of such public rights. These latter 
eases have no bearing on this, for here there is no 
attempt by the State to exercise the public power. 
There are several cases in which the courts, arguendo, 
have indicated that the owner of the bank may make 
any use of the water adjoining his land not inconsist- 
ent with the public right, nor in opposition to the 
State. The only statement of a foundation for such a 
right, that we can find, isin the opinion of Lord Sel- 
born in Lyon v. Fishmongers’ Co., where he says, ** the 
rights of a riparian proprietor, so far as they relate to 
any natural stream, exist jure nature, because his land 
has by nature the advantage of being washed by the 
stream.” 

In The State v. Tibbets, it is said: ‘‘The riparian 
owner may undoubtedly use the water passing or ad- 
joining his land for his own advantage, so long as he 
does not impede the navigation, in the absence of any 
counter-claim by the State as absolute proprietor.” 
In Delaplaine v. C. & N. W. R. Co., “all the facilities 
which the location of his land with reference to the 
lake affords he has the right to enjoy for purposes 
of gain or pleasure.” ‘*These rights of user and 
exclusion are connected with the land itself, grow 
out of its location, and cannot be materially abridged 
or destroyed without inflicting an injury upon the 
owner which the law should redress.’’ And in Canal 
Appraisers v. The People, 17 Wend. 571, Senator Tracy, 
in support of the right of the State to interfere with 
riparian rights without making compensation, said: 
‘We may also take the case of the tide mills on Long 
Island, where the owners of the lands on the inlet of 
the sea possess an undoubted right to use the water 
for their private emoluments, and where the capability 
of availing themselves of this water-power may con- 
stitute the chief value of the adjacent lands.” 

Dutton v. Strong affirmed the right of a riparian 
owner in a navigable lake to build and maintain, for 
his own exclusive use and benefit, a pier into the lake 
as faras the point of navigability. The right to en- 
croach upon the shallow water of the lake, by an ex- 
clusive appropriation even of the underlying soil, must 
rest upon the proposition that the riparian owner may 
make any use of the lake or river opposite his land not 
inconsistent with the public right. As it seems to us, 
none of these opinions state the right too strongly. If 
the right exists jure nature, because the land has, by 
nature, the advantage of being washed by the stream, 
it is impossible to see how any such distinction as de- 
fendant claims can be made as to the peculiar uses 
which the riparian owner may make of the waters. 

The limit to the private right is imposed by the pub- 
lic right, and the private right exists up to the point 
beyond which it would be inconsistent with the public 
right. 

We think the right in the riparian owner to put the 
water to any useful purpose may be sustained by con- 
siderations of public policy. It is certainly for the in- 
terests of the public, that where the waters of a navi- 
gable stream may without interfering with the public 
right be put to some useful purpose, the right to so use 
them should exist. 

We will state the rule at which we have arrived 
nearly in the language of the court in The People v. 
Tibbets : “*The riparian owner may undoubtedly use 
for any purpose the water of a navigable stream pass- 
ing or adjoining his land for his own advantage, so 
long as he does not impede the navigation, in the ab- 
sence of any counter-claim by the State or United 
States as an absolute proprietor.”” The conclusion fol- 
lows that as between these parties the plaintiffs havea 
right to the natural flow of the water past their land, 
and any interference with this flow to their injury isa 
wrong for which they are entitled to an appropriate 





remedy. To prevent such a wrong injunction isan 
appropriate remedy. 

We can see no elements of estoppel in the case. The 
defendant has acted with full knowledge of all the 
facts, and as must be presumed, knowing the law 
controlling the rights of the parties. If it has mistaken 
its rights, there is nothing in the case to show that it 
was led into such mistake by the plaintiffs. There is 
sufficient evidence to sustain the finding of the court 
below upon the facts in the particular complained of. 

Judgment affirmed. 





LIABILITY OF INNOCENT PARTY FOR 
FRAUD OF ANOTHER. 


ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JUNE 10, 1879. 


Bascock v. LAwson. 


Where of two innocent parties one must suffer from the 
fraud of a third, the loss should fall on the one who en- 
abled the third party to commit the fraud. 

Plaintiffs had lent to D. D. & Sons their acceptances for 
£11,500, taking a memorandum in this form: * As se- 
curity for the due fulfillment on our part of this under- 
taking, we have warehoused in your name sundry lots 
of flour, and in consideration of your delivering to us, 
or our order, said flour as sold, we further undertake to 
specifically pay you proceeds of all sales thereof imme- 
diately on their receipt. D. D. & Sons.” This under- 
taking was renewed upon the acceptances falling due. 
Subsequently the defendants, in entire ignorance of the 
above facts, and believing the flour to be the property 
of D. D. & Sons, agreed to advance a sum of £2,500 on 
the security of the flour, but on the terms that they 
were to have absolute possession of the flour and to 
have power to sell it. 

D. D. & Sons then fraudulently misrepresented to plaintiffs 
that they had found a purchaser for the flour and would 
hand over to them the amount received as the price; 
whereupon the plaintiffs were induced to part with the 
possession of the flour, and for that purpose gave a de- 
livery order to D. D. & Sons. The defendants having 
obtained possession of the flour and sold it, this action 
was brought to recover its value. Held, that as the 
flour had been given up by the plaintiffs to D. D. & Sons 
conformably to the contract to sell as their own, the 
special property vested in the plaintiffs as pledgees, if 
any, was intentionally surrendered, and though such 
surrender might have been revoked as having been ob- 
tained by fraud so long as the goods remained in the 
hands of the pledgors, when once the property in them 
had been transferred for good consideration to a bona 
fide transferee, the latter acquired an indefeasible title. 
Held, also, that the plaintiffs, having put it in the power 
of D. D. & Sons to commit the fraud, must be the suf- 
ferers rather than the defendants, who were merely in- 
nocent transferees for value. 


HIS was a special case, stated in an action brought 
by the plaintiffs against the defendants to recover 
the value of certain flour. 
The facts are fully set out in the judgment of the 
court. 


T. H. James (Herschell, Q. C., with him), for plain- 
tiffs, cited Hulliday v. Holgate, 18 L. T. Rep. (N. 8.) 
656; L. R., 3 Ex. 299; Cundy v. Lindsay, 38 L. T. Rep. 
(N. S.) 573; L. R.,3 App. Cas. 459; Kingsford v. Merry, 
28 L. T. Rep. (O. 8S.) 236; 1 H. & N. 503; Roberts v. 
Wyatt, 2 Taunt. 268; Hollins v. Fowler, 33 L. T. Rep. 
(N. 8.) 73; L. R., 7 H. of L. Cas. 757. 


Cohen, Q. C. (Warr with him), for defendants, cited 
Knights v. Wiffen, 23 L. T. Rep. (N. 8.) 610; L. R., 5 Q. 
B. 660; Vickers v. Hertz, L. R., 2 Se. App. 115; White 
v. Garden, 17 L. T. Rep. (O. 8.) 64; 10 C. B. 919; Atten- 
borough v. St. Katharine’s Dock Co., 38 L. T. Rep. (N. 
S.) 404; L. R., 3C. P. Div. 450; Pease v. Gloahec, 15 L. 
T. Rep. (N.S.) 6; L. R.,1 P. C. 219; Moyce v. Newing- 
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ton, 39 L. T. Rep. (N. S.) 585; L. R., 4 Q. B. Div. 35; 
Root v. French, 13 Wend. 570. 


Cocxsurn, C.J. This was an action for the wrong- 
ful conversion of a quantity of flour alleged to be the 
property of the plaintiffs. The facts were shortly 
these: The plaintiffs, who are merchants at Liverpool, 
had lent to the firm of Denis Daly & Sons, also mer- 
chants at Liverpool, their acceptances fur the sum of 
£11,500 (for which Denis Daly & Sons undertook to 
provide at or before maturity), on the security of cer- 
tain flour, a memorandum as to such security being 
given by Denis Daly & Sons in these terms: ‘ As se- 
curity for the due fulfillment on our part of this un- 
dertaking, we have warehoused in your name sundry 
lots of flour, and in consideration of your delivering 
to us or our order said flour as sold, we further under- 
take to specifically pay you proceeds of all sales thereof 
immediately on their receipt.’ The flour was accord- 
ingly warehoused in the name of the plaintiffs in a 
room let to them for the purpose, and of which they 
kept the key and paid the rent. Three of the accept- 
ances thus given by the plaintiffs, amounting in the 
whole to £6 500, having been in due time provided for 
by Denis Daly & Sons, it was agreed between them 
and the plaintiffs that the two remaining bills, for 
£2,500 each, should be renewed, which was accordingly 
done, a memorandum similar to the former oue being 
again given by Denis Daly & Sons, whereby they un- 
dertook to provide for the acceptances at or before 
maturity, with this addition: ‘* As security for the 
due fulfillment on our part of this undertaking, you 
hold two lots of Baltic whites flour, warehoused in 
December and January last.” The Baltic whites flour 
thus mentioned consisted of 1,500 sacks, being the 
flour originally pledged to the plaintiffs. In the inter- 
val between the giving of these last-mentioned ac- 
ceptances and the time of their becoming due, one of 
the firm of Denis Daly & Sons, on the 13th of May, 
1878, applied to the defendants to advance them a sum 
of £2,500 on the security of the 1,500 sacks of flour de- 
posited, as has been stated, with the plaintiffs, but 
without in any way communicating to them the fact 
of the flour having been so deposited. The defend- 
ants, in entire ignorance of this fact, and believing the 
flour to be the property of Denis Daly & Sons, agreed 
to advance the £2.500 on the security of the flour, but 
on the terms that they were to have absvlute posses- 
sion of the flour, and to warehouse it in their own 
name, and to have power to sellit. For the fraudu- 
lent purpose of obtaining possession of the flour, so 
as to be able to give possession of it to the defendants, 
Arthur Daly, one of the firm of Denis Daly & Sons, 
brought to the plaintiffs, but unknown to the defend- 
ants, a memorandum inp these terms: * 14th May, 1878. 
We have sold Messrs. R. & J. Lawson 1,500 sacks Baltic 
whites, parment as follows: ‘£1,000 upon delivery, 
£1,000 in fourteen days, £1,000 in a month, which 
amounts we will hand you as received. D. Daly & 
Sons.”’ The plaintiffs, by the fraudulent misrepresen- 
tation that Denis Daly & Sons had found a purchaser 
for the flour, and would hand over to them the amount 
to be received as the price, were induced to part witb 
the possession of the flour, and for that purpose gave, 
as requested, on the 14th of May, a delivery order to 
Denis Daly & Sons; and subsequently addressed a 
written direction to the landlord of the warehouse, 
which they delivered to Arthur Daly, to transfer the 
room in which the flour was deposited to Lawson & 
Co., which was accordingly done. The defendants, on 
the same day that the delivery order was given by the 
plaintiffs to Denis Daly & Sons, namely, the 14th May, 
advanced to Denis Daly & Sons the sum of £1,725, and 
on the next day the further sum of £775 in cash. It is 
stated in the case that the fraudulent memorandum of 
the sale to the defendants, by which the plaintiffs were 








induced to give the delivery order for the flour, was 
brought to them by Arthur Daly after banking hours 
on the 14th, from which it may be inferred that the 
£1,725 advanced by the defendants to Denis Daly & 
Sons on that day was advanced before the possession 
of the flour had been given up to the latter by the 
plaintiffs. Possession of the flour having been trans- 
ferred to defendants, they, between the 18th May and 
the lst June, by virtue of the right to sell vested in 
them by the agreement with Denis Daly & Sons, sold 
the flour in the Liverpool market for sums amounting 
in the whole to £2,647 10s. 3d., and the flour was deliy- 
ered to the respective purchasers. Of the £2,500 thus 
advanced by the defendants to Denis Daly & Sons, 
£500 was paid by the latter to the plaintiffs, as part of 
the price received on the sale of the flour. But the 
plaintiffs have received no further payment, and Denis 
Daly & Sons have become bankrupts. We have in 
this case to discharge the unpleasant duty of deciding 
on which of two innocent parties the loss, occasioned 
to one or other of them by the fraud of a third, shall 
fall. In discharging such a duty, a court, to use the 
words of Lord Cairns in Cundy v. Lindsay, ubi sup., 
“can do no more than apply rigorously the settled 
and well-known rules of the law.”” Unfortunately, 
however, some difficulty presents itself in the present 
case in applying the law. For the case is, so far as we 
are aware, sui generis, the contract out of which the 
claim of the plaintiffs arises being of an altogether ex- 
ceptional character. The contract is not one in which 
goods are deposited upon the ordinary terms incidental 
to a bailment of pledge, namely, that the thing pledged 
shall remain in the possession of the pledgee until the 
engagement of the pledgor, which it was given to in- 
sure, has been fulfilled. Here the pledgors, when they 
find a purchaser, are to have possession of the thing 
pledged, in order to sell it, not in the name, or even on 
behalf of the pledgees, but as their own, subject only 
to the condition of handing over the proceeds in liqui- 
dation of the debt. It may be doubted whether under 
such a contract any special property, however limited, 
vested in the pledgees, or whether their right was not 
limited to the possession and custody of the goods, so 
as to secure to them the knowledge of any sale which 
the owners might be able to make, and so to afford 
them the opportunity of insisting on tho price being 
handed over to them as soon as paid. Assuming, how- 
ever, that under the contract with Denis Daly & Sons 
the plaintiffs acquired, as pledgees, a special property 
in the flour deposited in their name, it was subject to 
the right of the pledgors to have the flour given up to 
them on their finding a purchaser for the purpose of 
the sale by them as owners, Without any intervention 
on the part of the pledgees. If, having obtained the 
goods for the purpose of selling them, and having 
sold them, the pledgors had kept the price instead of 
handing it over to the pledgees, the latter could not 
have disputed the title of the buyer, and would have 
had no remedy except by action against the pledgors 
for breach of contract. In compliance with the agree- 
ment, the four was delivered by the plaintiffs to Denis 
Daly & Sons, the pledgors, with the full intention that 
they should sell it as their own and make a good title 
to it to their vendees. It is true that the possession of 
the goods was obtained by the fraud of the pledgors, 
but this appears to us to make no difference in the re- 
sult. The flour having been given up by the plaintiffs 
to Denis Daly & Sons, conformably to the contract, to 
sell as their own, the special property vested in the 
plaintiffs as pledgees, whatever it may have been, was 
intentionally surrendered; and the possession having 
been parted with, the contract of pledge was, at all 
events for the time being, at anend. The abandon- 
ment of the property in, and the surrender of, the 
thing pledged might, as between the pledgees and 
pledgors, have been revoked as having been obtained 
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by fraud, so long as the goods remained in the hands 
of the pledgors. But when, prior to any such revoca- 
tion, the property in the goods had been transferred 
by the owners for good cousideration to a bona fide 
transferee, the latter acquired, as it appears to us, an 
indefeasible title. The analogy to a case of sale where 
the vendor is induced to part with his property by 
fraud appears to us complete; und the principle laid 
down by the Court of Common Pleas in White v. Gar- 
den, ubi sup., and by the House of Lords in Cundy v. 
Lindsay, ubi sup., and acted upon by this court in 
Moyce v. Newington, ubi sup., is, we think, applicable 
to the case before us; and we are therefore of opin- 
ion that the defendants acquired a good title to the 
flour by their contract with Denis Daly & Sons. Our 
view of the case being founded on the assumption that 
the property in the goods became, by the act of the 
pledgees, revested in the pledgors, it makes no differ- 
ence that the goods, having been parted with by the 
plaintiffs with a view to their being sold, were, instead 
of being sold, pledged. The property having, by the 
act of the pledgees, become revested in the pledgors, 
the latter were as competent to dispose of the goods 
by way of pledge as by that of sale. Nor in this view 
of the case is it in any way material that the larger 
portion of the money advanced by the defendants to 
Denis Daly & Sons was paid (if we are to take the fact 
tu have been so) before the possession of the flour was 
given up by the plaintiffs. The property in the flour 
was made over to the defendants, and the possession 
of it given upto them, by Denis Daly & Sons, for good 
consideration, when the full property in it was, as we 
think, in the Jatter, and the transfer took place by 
virtue of a contract whereby the money was to be ad- 
vanced on the pledge of the goods. That the money 
was paid down before the goods were delivered, pro- 
vided the property in the goods was in Denis Daly & 
Sons when, in fulfillment of the contract, they trans-- 
ferred the property in, and gave possession of, the 
flour, can make no difference. But there is a further 
ground on which we are of opinion that the de- 
fendants are entitled to our judgment. We are pre- 
pared to hold, as we intimated in Moyce v. Newington, 
ubi sup., that where one of two innocent parties must 
suffer from the fraud of a third, the loss should fall on 
the one who enabled the third party to commit the 
fraud. It has been so held by the Supreme Court of 
Judicature of the State of New York ina case of Root 
v. French, 13 Wend. 570. In Vickers v. Hertz, L. R., 2 
H. of L. Sc. 115, Lord Chancellor Hatherley says: ‘ If 
one person arms another with a symbol of property, 
he should be the sufferer, and not the person who gives 
credit to the operation and is misled by it.” It is on 
this principle that the legislation with reference to 
fraudulent sales made by factors or agents intrusted 
with the possession of goods or of the documents of 
title to goods has been based. It was on this ground 
that the Court of Session in Pochin v. Robinow, 3d 
Series, vol. 7, p. 622, and in Vickers v. Hertz, L. R., 2 
H. of L. Se. 115, independently of the factors acts, and 
proceeding on general principles, decided in favor of 
an innocent purchaser. And though in Vickers v. 
Hertz, in the House of Lords, the case was decided in 
favor of the defendant,as coming under the factors acts, 
Lord Colonsay expressly says that the judgment ap- 
pealed from was well founded independently of those 
acts. Now, in the case before us, Denis Daly & Sons 
were allowed by the plaintiffs to appear as the ostensi- 
ble owners of the flour, and to exercise uncontrolled 
dominion over it, without the plaintiffs, by interven- 
ing themselves in the transaction, as they might have 
done, securing themselves against any fraudulent con- 
duct on the part of Denis Daly & Sons. It would 


therefore be in the highest degree unjust and in- 
equitable that the defendants, Lawson & Co., who have 
innocently advanced mouey on the goods in the or- 








dinary course of commercial dealing, should be suf- 
ferers through the improvident contract of the plain- 
tiffs with Denis Daly & Sons, or want of proper cau- 
tion on their part. We therefore on both grounds 
give judgment for the defendants. 

Judgment for defendants. 


ee 


LIABILITY OF CARRIERS OF PASSENGERS 
FOR BAGGAGE. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 
New York CEeNtRAL AND Hupson River Raliz- 
ROAD, Plaintiff in Error, v. FRALOFF. 


1. It is competent for passenger carriers, by specific regula- 
tions, distinctly brought to the knowledge of the pas- 
senger, which are reasonable, and not inconsistent with 
any statute or its duties to the public, to protect itself 
against liability, as insurer, for baggage exceeding a 
fixed amount in value, except upon additional compen- 
sation proportioned to the risk. 

2. As acondition precedent to any contract for the trans- 
portation of baggage, the carrier may require informa- 
tion from the passenger as to its value, and demand 
extra compensation for any excess beyond that which 
the passenger may reasonably demand, to be trans- 
ported as baggage under the contract to carry the per- 
son. 

8. The carrier may be discharged from liability for the full 
value of the passenger’s baggage, if the latter, by any 
device or artifice, puts off inquiry as to such value, 
whereby is imposed upon the carrier responsibility be- 
yond what it is bound to assume in consideration of 
the ordinary fare charged for the transportation of the 
person. 

4. In absence of legislation, or special regulations by the 
carrier, or of conduct by the passenger misleading the 
carrier as to the value of baggage, the failure of the 
passenger, unasked, to disclose the value of his baggage 
is not, initself, a fraud upon the carrier. 

. To the extent that articles carried by a passenger for his 
personal use when travelling exceed in quantity and val- 
ue such as are ordinarily or usually carried by passengers 
of like station and pursuing like journeys, they are not 
baggage for which the carrier, by general law, is respon- 
sible as insurer. 

Whether a passenger hascarried such an excess of bag- 
gage is not a pure question of law for the sole or final 
determination of the court, but a question of fact for 
the jury, under proper guidance as to the law of the 
case, and its determination of the facts— no error of 
law appearing — is not subject to re-examination in this 
court. 

Section 4281 of Revised Statutes has no reference to the 

liability of carriers by land for the baggage of passen- 
gers. 

|* error to the Circuit Court of the United States for 
the Southern District of New York. The action 

was brought against the plaintiff in error by Olga de 

Maluta Fraloff to recover for the loss of baggage. The 

opinion states the facts. 

Mr. Justice HARLAN delivered the opinion of the 
court. 

This is a writ of error toa judgment rendered against 
the New York Central and Hudson River Railroad 
Company, in an action to recover the value of certain 
articles of wearing apparel alleged to have been taken 
from the trunk of the defendant in error, while a pas- 
senger upon the cars of the company, and while the 
trunk was in its charge for transportation as part of 
her baggage. 

There was evidence before the jury tending to estab- 
lish the following facts: 

The defendant in error, a subject of the Czar of Rus- 
sia, possessing large wealth, and enjoying high social 
position among her own people, after traveling in Eu- 
rope, Asia, and Africa, spending some time in London 
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and aris, visited America, in the year 1869, for the 
double purpose of benefiting her health and seeing this 
country. She brought with her to the United States 
six trunks, of ordinary travel-worn appearance, con- 
taining a large quantity of wearing apparel, including 
many elegant, costly dresses, and also rare and valu- 
able laces, which she had been accustomed to wear 
upon different dresses, when on visits, or frequenting 
theatres, or attending dinners, balls, and receptions. 
A portion of the laces was made by her ancestors upon 
their estates in Russia. After remaining some weeks 
in the city of New York she started upon a journey 
westward, going first to Albany, and taking with her, 
among other things, two of the trunks brought to this 
country. Her ultimate purpose was to visit a warmer 
climate, and, upon reaching Chicago, to determine 
whether to visit Caiifornia, New Orleans, Havana, and 
probably Rio Janeiro. After passing a day or so at 
Albany, she took passage on the cars of the New York 
Central and Hudson River Railroad Company for 
Niagara Falls, delivering to the authorized agents of 
the company for transportation as her baggage the two 
trunks above described, which contained the larger 
portion of the dress-laces brought with her from Eu- 
rope. Upon arriving at Niagara Falls she ascertained 
that one of the trunks, during transportation from 
Albany to the Falls, bad been materially injured, its 
locks broken, its contents disturbed, and more than 
two hundred yards of dress-lace abstracted from the 
trunk in which it had been carefully placed before she 
left the city of New York. The company declined to 
pay the sum demanded as the value of the missing 
laces, and having denied all liability therefor, this ac- 
tion was instituted to recover the damages which the 
defendant in error claimed to have sustained by reason 
of the loss of her property. 

Upon the first trial of the case, in 1873, the jury, 
being unable to agree, was discharged. <A second trial 
took place in the year 1875. Upon the conclusion of 
the evidence in chief at the last trial, the company 
moved a dismissal of the action, and at the same 
time, submitted numerous instructions which it asked 
to be then given to the jury, among which was one 
peremptorily directing a verdict in its favor. That 
motion was overruled, and the court declined to in- 
struct the jury as requested. Subsequently, upon the 
conclusion of the evidence upon both sides, the motion 
for a peremptory instruction in behalf of the company 
was renewed, and again overruled. The court there- 
upon gave its charge, to which the company filed nu- 
merous exceptions, and also submitted written re- 
quests, forty-two in number, for instructions to the jury. 
The court refused to instruct the jury as asked, or other- 
wise than as shown in its own charge. To the action 
of the court in the several respects indicated, the 
company excepted in due form. The jury returned a 
verdict against the company for the sum of $10.000, 
although the evidence, in some of its aspects, placed 
the value of the missing laces very far in excess of that 
amount. . 

It would extend this opinion to an improper length, 
and could serve no useful purpose, were we to enter 
upon a discussion of the various exceptions, unusual 
in their number, to the action of the court in the ad- 
mission and exclusion of evidence as well as in refus- 
ing to charge the jury as requested by the company. 
Certain controlling propositions are presented for our 
consideration, and upon their determination the sub- 
stantial rights of parties seem to depend. If in re- 
spect of these propositions, no error was committed, 
the judgment should be affirmed without any refer- 
ence to points of a minor and merely technical nature, 
which do not involve the merits of the case, or the just 
rights of parties. 

In behalf of the company it is earnestly claimed 
that the court erred in not giving a peremptory in- 





struction for a verdict in its behalf. This position, 
bowever, is wholly untenable. Had there been no 
serious controversy about the facts, and had the law 
upon the undisputed evidence precluded any recovery 
whatever against the company, such an instruction 
would have been proper. 1 Wall. 569; 11 How. 372; 
19 id. 269; 22 Wall. 121. The court could not have 
given such an instruction in this case without usurp- 
ing the functions of the jury. This will, however, 
more clearly uppear from what is said in the course of 
this opinion. 

The main contention of the company, upon the trial 
below, was that good faith required the defendant in 
error, when delivering her trunks for transportation, 
to inform its agents of the peculiar character and ex- 
traordinary value of the laces in question; and that 
her failure, in that respect, whether intentional or not, 
was, in itself, a fraud upon the carrier which prevented 
any recovery in this action. 

The Circuit Court refused, and in our opinion, 
rightly, to so instruct the jury. We are not referred 
to any legislative enactment restricting or limit ng the 
responsibility of passenger carriers, by land, for arti- 
cles carried as baggae. Nor is it pretended that the 
plaintiff in error had, at the date of these transactions, 
established or promulgated any regulation as to the 
quantity or value of baggage which passengers upon its 
cars might carry, without extra compensation, under 
the general contract to carry the person. Further, it 
is not claimed that any inquiry was made of the 
defendant in error, either when the trunks were taken 
into the custody of the carrier, or at any time prior to 
the alleged loss, as to the quantity or value of their 
contents. It is undoubtedly competent for a carrier of 
passengers, by specific regulations, distinctly brought 
to the knowledge of the passenger, which are reasona- 
ble in their character and not inconsistent with any 
statute or its duties to the public, to protect itself 
against liability, as insurer, for baggage exceeding a 
fixed amount in value, except upon additional compen- 
sation, proportioned to the risk. And in order that 
such regulations may be practically effective, and the 
carrier advised of the fullextent of its responsibility, 
and consequently of the degree of precaution necessary 
upon its part, it may rightfully require, as a condition 
precedent to any contract for the transportation of 
baggage, information from the passenger as to its value; 
and if the value thus disclosed exceeds that which the 
passenger may reasonably demand to be transported 
as baggage without extra compensation, tho carrier, at 
its option, can make such additional charge as the risk 
fairly justifies. It is also undoubtedly true that the 
carrier may be discharged from liability for the full 
value of the passenger’s baggage, if the latter, by false 
statements, or by any device or artifice, puts off in- 
quiry, as to such value, whereby is imposed upon the 
carrier responsibility beyond what it was bound to 
assume in consideration of the ordinary fare charged 
for the transportation of the person. But in the 
absence of legislation limiting the responsibility of 
carriers for the baggage of passengers — in the absence 
of reasonable regulations upon the subject by the car- 
rier, of which the passenger has knowledge—in the 
absence of inquiry of the passenger as to the value of 
the articles carried, under the name of baggage, for his 
personal use and convenience when travelling — and in 
the absence of conduct upon the part of the passenger 
misleading the carrier as to the value of his baggage, 
the court cannot, as mere matter of law, declare, as it 
was in effect requested in this case to do, that the mere 
failure of the passenger, unasked, to disclose the value 
of his baggage, 1s a fraud upon the carrier, which 
defeats all right of recovery. The instructions asked 
by the company virtually assumed that the general 
law, governing the rights, duties and responsibilities 
of passenger carriers, prescribed a definite, fixed limit 
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of value, beyond which the carrier was not liable for 
baggage, except under a special contract or upon pre- 
vious notice as to value. We are not, however, referred 
to any adjudged case, or to any elementary treatise 
which sustains that proposition, without qualification. 
In the very nature of things no such rule could be 
established by the courts in virtue of any inhereut 
power they possess. The quantity or kind or value of 
the baggage which a passenger may carry under the 
contract for the transportation of his person depends 
upon a variety of circumstances which do not exist in 
every case. “ That which one traveller,” says Erle, C. 
J., in Philpot v. North-western Railway Co., 19 C. B. 
(N. 8.) 821, * would consider indispensable would be 
deemed supertluous and unnecessary by another. But 
the general habits and wants of mankind will be taken 
in the mind of the carrier when he receives a passenger 
for conveyance.” Someof the cases seem to announce 
the broad doctrine, that by general law, in the absence 
of legislation, or special regulations by the carrier, of 
the character indicated, a passenger may take, without 
extra compensation, such articles adapted to personal 
use as his necessities, comfort, convenience, or even 
gratification may suggest; and that whatever may be 
the quantity or value of such articles, the carrier is 
responsible for all damage or loss to them, from what- 
ever source, unless from the act of God or the public 
enemy. But that, in our judgment, is not an accurate 
statement of the law. Whether articles of wearing 
apparel, in any particular case, constitute baggage, as 
that term is understood in the law, for which the car- 
rier is responsible as insurer, depends upon the inquiry 
whether they are such in quantity and value as pas- 
sengers under like circumstances ordinarily or usually 
carry for personal use when travelling. ‘ The implied 
undertaking,” says Mr. Angell, **of the proprietors of 
stage-coaches, railroads and steamboats, to carry in 
safety the baggage of passengers, is not unlimited and 
cannot be extended beyond ordinary baggage, or such 
bagyuge as a traveller usually carries with him for his 
personal convenience.”’ Angell on Carriers, $115. In 
Hannibal Railroad y. Swift, 12 Wall. 275, this court, 
speaking throuch Mr. Justice Field, said that the con- 
tract to carry the person ‘only implies an undertaking 
to transport such a limited quantity of articles as are 
ordinarily taken by travellers for their personal use 
and convenience, such quantity depending, of course, 
upon the station of the party, the object and length of 
his journey, and many other considerations.” To the 
same effect is a decision of the Queen’s Bench in Ma- 
crow v. Great Western Railway Co., L. R., 6 Q. B. 121, 
where Chief Justice Cockburn announced the true 
rule to be ‘‘that whatever the passenger takes with 
him for his personal use or convenience, according to 
the habits or wants of the particular class to which he 
belongs, either with reference to the immediate neces- 
sities, or to the ultimate purpose of the journey, must 
be considered as personal luggage.’? 2 Pars. on Cont. 
199. To the extent, therefore, that the articles carried 
by the passenger for his personal use exceed in quan- 
tity and value such as are ordinarily or usually carried 
by passengers of like station and pursuing like jour- 
neys, they are not baggage for which the carrier, by 
general law, is responsible asinsurer. In cases of abuse 
by the passenger of the privilege which the law gives 
him, the carrier secures such exemption from respon- 
sibility, not, however, because the passenger, unin- 
quired of, failed to disclose the character and value of 
the articles carried, but because the articles themselves, 
in excess of the amount usually or ordinarily carried, 
under like circumstances, would not constitute bag- 
gage within the true meaning of the law. The laces in 
question confessedly constituted a part of the wearing 
apparel of the defendant in error. They were adapted 


to, and exclusively designed for, personal use, accord- 
ing to her convenience, comfort, or tastes, during the 





extended journey upon which she had entered. They 
were hot merchandise, nor is there any evidence that 
they were intended for sale or for purposes of business. 
Whether they were such articles in quantity and value 
aus passengers of like station and uuder like circum- 
stances ordinarily or usually carry for their personal 
use, and to subserve their couvenience, gratification or 
comfort while travelling, was not a pure question of 
law for the sole or final determination of the court, but 
a question of fact for the jury, under proper guidance 
from the court as to the law governing such cases. It 
was for the jury to say to what extent, if any, the 
baggage of defendant in error exceeded in quantity 
and valuo that which was usually carried without extra 
compensation, and to disallow any claim for such 
excess. 

Upon examining the carefully guarded instructions 
given to the jury, we are unable to see that the court 
below omitted any thing essential to a clear compre- 
hension of the issues, or announced any principle or 
doctrine not in harmony with settled law. After sub- 
mitting to the jury the disputed question as to whether 
the laces were, in fact, in the trunk of the defendant 
in error, when delivered to the company at Albany for 
transportation to Niagara Falls, the court charged the 
jury, in substance, that every traveller was entitled to 
provide for the exigencies of his journey in the way of 
baggage, was not limited to articles which were abso- 
lutely essential, but could carry such as were usually 
carried by persons travelling, for their comfort, con- 
venience and gratification upon such journeys; that 
the liability of carriers could not be maintained to the 
extent of making them responsible for such unusual 
articles as the exceptional fancies, habits or idiosyn- 
cracies of some particular individual may prompt him 
tocarry; that their responsibility, as insurers, was lim- 
ited to such articles as it was customary or reasonable 
for travellers of the same class in general, to take for 
such journeys as the one which was the subject of in- 
quiry, and did not extend to those which the caprice 
of a particular traveller might lead that traveller to 
take; that if the company delivered to the defendant 
in error, aside from the laces in question, baggage 
which had been carried, and which was sufficient for 
her as reasonable baggage, within the rules laid down, 
she was not entitled to recover; that if she carried the 
laces in question for the purpose of having them safely 
kept and stored by railroad companies and hotel 
keepers, and not for the purpose of using them. as oc- 
casion might require, for her gratification, comfort or 
convenience, the company was not liable; that if any 
portion of the missing articles were reasonable and 
proper for her to carry, and all was not, they should 
allow her the value of that portion. 

Looking at the whole scope and bearing of the 
charge, and interpreting what was said, as it must nec- 
essarily have been understood both by the court and 
jury, we do not perceive that any error was committed 
to the prejudice c.f the company, or of which it can 
complain. No error of law appearing upon the rec- 
ord, this court cannot reverse the judgment because, 
upon examination of the evidence, we may be of the 
opinion that the jury should have returned a verdict 
foralessamount. If the jury acted upon a gross mis- 
take of facts, or were governed by some improper in- 
fluence or bias, the remedy therefor rested with the 
court below under its general power to set aside the 
verdict. But that court finding that the verdict was 
abundantly sustained by the evidence, and that there 
was no ground to suppose that the jury had not per- 
formed their duty impartially and justly, refused to 
disturb the verdict, and overruled a motion for new 
trial. Whether its action, in that particular, was erro- 
neous or not, our power is restricted by the Constitu- 
tion to the determination of the questions of law aris- 
ing upon the record. Our authority does not extend 
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to re-examination of facts which we ive » hee n ‘tried by 
the jury under instructions correctly defining the 
legal rights of parties. Pursons v. Bedford, 3 Pet. 
446; 21 How. 167; Insurance Co. v. Folsom, 18 Wall. 
249. 

It is, perhaps, proper to refer to one other point sug- 
gested in the elaborate brief of counsel for the com- 
pany. Our attention is called to section 4281 of the 
Revised Statutes, which declares that *‘if any ar ar r 
of platina, gold, gold dust, coins, jewelry, * * 
trinkets, * * * silk in a manufactured or unmanu- 
factured form, whether wrought up or not wrought up 
with any other material, furs or laces, or any of them, 
contained in any parcel, package or bundle, shall lade 
the same as freight or baggage on any vessel, without, 
at the time of such lading, giving to the master, clerk, 
agent or owner of such vessel receiving the same a 
written notice of the true character and value thereof, 
and having the same entered on theo bill of lading 
therefor, the master and owner of such vessel shall not 
be liable as carriers thereof in any form or manner; 
nor shall any such master or owner be liable for any 
of such goods beyond the value and according to the 
character thereof, so notified and entered.” 

It is sufficient to say that that section has no appli- 
cation whatever to this case. It has reference alone 
to the liability of carriers by water who transport 
goods and merchandise of the kind designated. It 
has no reference to carriers by land, and does not as- 
sume to declare or restrict their liability for the bag- 
gage of passengers. 

The judgment is affirmed. 

Frevp, J. [ dissent from the judgment of the court 
in this case. I do not think that two hundred and 
seventy-five yards of lace, claimed by the owner to be 
worth seventy-five thousand dollars, and found by the 
jury to be of the valuc of ten thousand dollars, can, as 
a matter of law, be properly considered as baggaye of 
a passenger, for the loss of which the railroad com- 
pany, in the absence of any special agreement, should 
be held liable; and I am authorized to state that Mr. 
Justice Miller and Mr. Justice Strong concur in this 


view 
——_—_g—___— 


COVENANT WAIVING EX- 
EMPTION. 


IOWA SUPREME COURT, OCTOBER 22, 1879. 


VALIDITY OF 





FesaAVAry V. BROESCH. 

A lessee covenanted in a lease of a farm that the rents 
therefrom agreed to be paid *‘ whether due or to be- 
come due, shall be a perpetual lien on any and ail 
the crops raised on the farm and on any and all the 
cattle, ete., kept on the premises, etc., whether the 
same be exempt from execution or not.’ Held, that 
the covenant was valid, and created a lien upon exempt 
property named therein. 

PPEAL by plaintiff from an order discharging the 
levy of an attachment. 

The defendant, on the ninth day of September, 1876, 
leased of the plaintiff a certain farm, for the term of 
six years, from March 1, 1877, and agreed to pay as rent 
therefor the sum of $900 yearly, payable in equal semi- 
annual installments, on the first day of February and 
thelast day of November of each year. The defendant 
also agreed in the contract of lease to pay all the taxes 
levied upon the demised property during the term. 
The lease was in duplicate, was signed by both parties, 
acknowledged by them, and afterward placed on rec- 
ord. The lease, in addition to the usual covenants and 
agreements, contained the following clause: ‘“* And the 
said second party, in consideration of this lease, and 
the covenants herein contained, on the part of the said 
first party, hereby covenants and agrees to pay the said 





first party me atumentds yet nore rent of £900. and taxes, 
in manner and form hereinbefore specitied; hereby 
covenanting that said rents, whether due or to become 
due, shall be a perpetual lien on any and all the crops 
raised on the farm, and on any and all the cattle, hogs 
and pigs kept upon the premises, and belonging to said 
second party, whether the same be exempt from execu- 
tion or not.” 

In this petition the plaintiff asked for a writ of at- 
tuchment, to be levied on “all the crops raised on the 
said premises, and any and all the cattle, hogs and pigs 
kept upon said premises, and belonging to said defend- 
ant, whether the same be exempt from execution or 
not.” 

The sheriff made the levy accordingly. The defend- 
ant claimed the property attached to be exempt from 
execution, and moved the court to discharge the levy, 
which was done. 


fTubbell and Brannan & Jayne, for appel- 


Geo. E. 
Jant. 

No appearance for appellee. 

Seevers, J. It has been held that the waiver of the 
benefit of the exemption laws, in a promissory note, 
Was against public policy and void. Curlis v. O' Brien 
ct al., 20 Lowa, 376. Does the case at bar come within 
the rule established in that case? We think not. In 
the cited case the contract was executory, and this 
court refused to enforce it because such a waiver is 
not recognized by statute, and was against public pol- 
icy: but the statute does recognize the validity of a 
mortgage on property which is exempt from execu- 
tion. The validity of such a mortgage has never been 
doubted, noris it material that the property mortgaged 
was not in existence at the time it was executed. 
Whatever doubts there may have been on this subject, 
were settled in this State in Scharfenburg v. Bishop, 
35 Iowa, 60. 

The same principle was recognized in Brown v. Al- 
len, id. 306. Technically, it is said the instrument in 
this case cannot be regarded as a mortgage, because it 
does not contain a grant or conveyance of the prop- 
erty; but clearly, it creates a lien or equitable charge, 
and the right of a party to exccute it, and its validity 
must depend on the same principle as a mortgage. 
What does it matter what this instrument is called? 
The substantial right created is the same as a mort- 
Why may not the one be executed as well as the 
other? The validity of the lien should be recognized 
in the one case as in the other. Both may be executed 
by a party capable of contracting on a sufficient con- 
sideration, and for alawful purpose. There is no es- 
sential difference between a mortgage and the instru- 
ment in question, unless it be in the mode of enforce- 
ment; but this does not touch or affect the question of 
power or validity of either instrument when executed. 
Such instruments as that in the present case have 
been upheld in Everman & Co. v. Robb, 52 Miss. 653; 
VcCaffrey v. Wodin, 65 N. Y. 459; and Butt v. Ellett, 
19 Wall. 545. The motion to discharge the property 
was not based on the ground that the plaintiff had not 
proceeded in the proper manner. It cannot be made 
here for the first time. We must not be understood as 
intimating it would have prevailed if the objection had 
been made below. 


gage. 


Reversed. 





MINNESOTA SUPREME COUR 
OCTOBER, 1879. 

INFANCY — INFANT MAY DISAFFIRM CONTRACTS — 
WHEN RETURN OF MONEY PAID INFANT ON, NOT NEC- 
ESSARY TO DISAFFIRMANCE.— The plaintiff, an infant, 
being indebted to one Law upon a promissory note of 
$40, part purchase-money of a pony, made a loan of 
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the defendant which he mostly used in paying up that 
note. To secure this loan he gave the defendant his 
note secured by achattel mortgage upon the pony and 
a yoke of oxen. No delivery of the mortgaged prop- 
erty was ever made by plaintiff to defendant. It was 
taken by defendant without plaintiff's consent upon 
default in the conditions of the mortgage, and sold on 
foreclosure, the defendant bidding it in himself, when 
plaintiff gave notice of his disaffirmance of the note and 
mortgage, and demanded possession of the property. 
The plaintiff testified that he used the pony for herd- 
ing, and the cattle for plowing and breaking. Aside 
from this there was no evidence tending to show the 
plaintiff's business or occupation, or bearing at all upon 
his condition or circumstances in life. Held, that the 
mortgage was not one for securing the purchase-money 
of mortgaged property bought of the mortgagee, as 
was the case in Cogley v. Cushman, 16 Minn. 402; nei- 
ther was it a contract of securizy for necessaries, nor 
for moneys to be used in buying them. <A pony is not 
within the class of necessaries, as that term, in its legal 
sense, is ordinarily used and applied. Rainwater v. 
Durham, 2 Nott & McCord, 524; Smithpeters v. Griffin, 
adm’r, 10 B. Monr. 259; McKanna et al. v. Merry, 61 
Il. 177; Merriam vy. Cunningham, 11 Cush. 40. And 
there being no evidence that plaintiff used it as a 
means of support, his note to Law was not, there- 
fore, a binding obligation upon him, and the note and 
mortgage given to defendant, for money with which 
to pay it, cannot be upheld upon any principle appli- 
cable to the executory contracts of infants for neces- 
saries. They stand upon no better footing than like 
obligations of an infant given for borrowed money, 
payable at a future day, without any delivery by him 
of the property covered by the mortgage to the mort- 
gagee. As such they were voidable at the option of 
the infant at any time during infancy, or within a rea- 
sonable time thereafter. Stafford v. Roof, 9 Cow. 626; 
Chapiu v. Shafer, 49 N. Y. 412; Randall vy. Sweet, 1 
Den. 460. Held, also, that plaintiff being unable to re- 
turn the loan or pay it, an offer to do so was not neces- 
sary to enable him to reclaim his property. Man- 
ning v. Johnson, 26 Ala. 452; Walsh v. Young, 110 
Mass. 399; Chandler v. Simmons, 97 id. 508. Miller v. 
Smith. Opinion by Cornell, J. 


LANDLORD AND TENANT—TENANT MAY NOT DENY 
LANDLORD'S TITLE.—Plaintiff executed and defendant 
accepted a lease of premises, of which defendant took 
possession. In an action for a part of the rent, the 
auswer set up that at the time the lease was made, tlic 
defendant was in fact the owner in fee of a portion of 
the demised premises, under a title derived from the 
Minneapolis Mill Company, the common source of title 
as to both parties; that plaintiff then claimed the right 
of possession under an alleged prior lease from said 
company, which he represeuted to defendant that he 
had; that the representation in this regard was un- 
true, but defendant believing it to be true and relying 
thereon, and not otherwise, entered into the agree- 
ment with plaintiff, and made payments of rent there- 
under as stated, and admitted by him in his answer. 
Held, that the relation of landlord and tenant existed 
between the parties in respect to the premises in 
question, and that the defendant could not defeat a 
recovery for rent accruing and falling due during the 
term, and while he remained in possession of the de- 
mised premises, or any part thereof, by controverting 
the title of the plaintiff thereto, and setting up title in 
himself to any portion thereof acquired prior to the 
demise. Vernam vy. Smith, 15 N. Y. 327; Sharpe v. 
Kelley, 5 Denio, 431; Allen vy. Chatfield, 8 Minn. 440; 
St. Anthony Falls Water Power Co. v. Morrison, 12 id. 
249. Morrison y. Bassett. Opinion by Cornell, J. 


RIPARIAN RIGUTS—ARE REAL ESTATE FOR PURPOSES 
OF TAXATION.—Under a statutory provision that real 





property for the purposes of taxation shall be con- 
strued to include the land itself and all rights and 
privileges belonging or in any wise appertaining thereto, 
held, that the right of a riparian owner to use the 
waters of a navigable river adjoining his land for his 
own advantage so long as he does not impede naviga- 
tion, is a right that belongs and appertains to the land, 
and is taxable as real property, but not as personal. 
Stale of Minnesota v. Minneapolis Mill Co. Opinion 
by Berry, J. 





>—__——— 
OHIO SUPREME COURT ABSTRACT.* 
OCTOBER AND NOVEMBER, 1879. 


CoRPORATION—STOCKHOLDERS NOT LIABLE AS PART- 
NERS.—The Southern Ohio Coal Company, by L., its 
president, executed a promissory note, payable to the 
order of B., its secretary and treasurer, who loaned to 
the company the sum for the payment of which the 
note was given. B. was one of several persons in whose 
names the company was incorporated by a special act 
of the Legislature of Kentucky, with power to carry 
on the business of mining coal without as well as 
within that State. The charter authorized the com- 
pany to borrow money in the prosecution of its busi- 
ness, and declared its capital stock should consist of 
$300,000, divided into shares of $100 each, to be sub- 
scribed and paid for in such manner as the by-laws of 
the company might prescribe. Only $120,000 of the 
capital stock was taken. The corporation engaged in 
mining coal in this State. B. indorsed the note to the 
plaintiff, informing its cashier that the company was a 
corporation. In an action by the plaintiff on the note 
against the stockholders of the company as partners, 
held, that they were not liable. Second Nat. Bank of 
Cincinnati v. Hall. Opinion by Boynton, J. 

DEED—DESTRUCTION OF UNRECORDED ONE DOES NOT 
REVEST TITLE IN GRANTOR.—Where a deed conveying 
real estate is executed and delivered, the destruction 
of the unrecorded instrument will not revest the title 
in the grantor, and the grantee will not be estopped to 
claim the land under such conveyance, unless such 
claim would operate as a fraud on his part. Jeffers v. 
Philo. Opinion by the Court. 


ScHOOLS— PUBLIC SCHOOL-HOUSE MAY NOT BE LET 
FOR PRIVATE PURPOSE.—Under the act of May 1, 1878, 
entitled ‘*An act for the reorganization and mainte- 
nance of common schools ”’ (70 Ohio Laws, 195), boards 
of education are invested with the title to the prop- 
erty of their respective districts in trust for the use 
of public schools, and the appropriation of such prop- 
erty to any other use is unauthorized. A lease of a 
public school-house for the purpose of having a private 
or select school taught therein for a term of weeks, is 
in violation of the trust; and such use of the school- 
house may be restrained at the suit of a resident tax 
payer of the district. Weirv. Day. Opinion by Mc- 
Ilvaine, J. 





——_>- 
MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER, 1879. 


APPEAL— PERSON VOLUNTARILY PAYING FINE CAN- 
NOT ASK REVIEW OF PROCEEDINGS IMPOSING IT.— 
Plaintiff was convicted and fined for a violation of a 
city ordinance. He paid his fine. Held, that he was 
not in a position to ask for a review of the proceeding 
having voluntarily paid his fine. The court say: There 
are certain rules which all courts recognize. For ex- 
ample: unless it is made to appear that the plaintiff 
may suffer injury in case of non-intervention by the 
court, there is no ground for the remedy by certioraré 


*To appear in 33 Ohio St. Rep. 
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(Davison v. Otis, 24 Mich. 23); and it must also appear 
that he has some substantial interest in the subject- 
matter (Culden v. Botts, 12 Wend. 234), and that there 
is something material to be accomplished — something 
on which the judgment of the court can act effectively 
and work advantage to the plaintiff. If the state of 
the case is such that the contention cannot be other- 
wise than speculative, and no rights of the parties can 
be changed in point of Jaw, it is not incumbent on the 
court to formulate opinions. People v. Phillips, 67 N. 
Y. 582; People ex rel. Corwin v. Walter, 68 id. 403. 
Our observations would be mere dicta, and unau- 
thoritative. Passing to the return made to the cer- 
tiorari, which must be regarded as conclusive (People 
ex rel. Sims v. Fire Commissioners, 73 N. Y. 437), we 
find that plaintiff, being charged with having disobeyed 
the ordinance, was convicted on his plea of guilty, 
aud simply fined five dollars, without costs, and that 
he immediately satisfied the judgment by paying the 
fine. He voluntarily submitted to the conviction and 
discharged the entire penalty without the award of 
process. Wood vy. Colvin, 2 Hill, 566; Craft v. Mer- 
rill, 14 N. Y. 456. Nothing remained in which the 
plaintiff could bave legal interest, or any thing which 
could be affected practically by any judgment or cer- 
tiorarit. An order of reversal would be a fruitless 
thing. Leavitt v. People, Opinion by Graves, J. 


EXEMPTION—STATUTES OF,CONSTRUED LIBERALLY.— 
Exemption laws are not to be strictly construed, and 
the owner of exempt property may make such use of 
it as he sees fit, or may sell it. And where the statute 
exempts a certain amount of property to enable a per- 
sou to carry on the business in which he is engaged, 
the fact that he has discontinued his business does not 
take away his right to exemption unless he has gone 
into a new business in which the goods claimed as ex- 
empt could be of no material use. The object of the 
statute is to give the owner absolutely and unquali- 
fiedly such a remnant or portion of the property used 
in his business to enable him to get a new start or to 
keep on in his old occupation, if it is such as to be 
available. But to hold that he cannot sell it, or keep 
it uutil a way opens for its profitable use, would be to 
destroy it altogether; and to hold that a previous or 
subsequent purpose of making sale of it will forfeit it, 
would be equally oppressive. We have held that such 
property may be exempted from a general assigumeut. 
Hollister v. Loud, 2 Mich. 309; Smith v. Mitchell, 12 id. 
180; Brooks v. Nichols, 17 id. 39. We have also held 
that the statute cannot be confined within unreason- 
able rules, and must be construed beneficially. Alvord 
v. Lent, 23 Mich. 369; Stewart v. Wilton, 32 id. 56; and 
that the privilege is not lost by offering for sale the ex- 
empt property, or making a change in place or condi- 
tions of occupation. O'Donnell v. Segar, 25 Mich. 367. 
Rosenthal v. Scott. Opinion by Campbell, C. J. 

PROHIBITION — WHEN WRIT ALLOWABLE— OFFICE 
or.—Relator, as assignee in bankruptcy of a firm, filed 
a bill in the Federal court to determine the title to 
certain property of the bankrupt claimed by one 
Schwab. The Superior Court of Detroit, in a case in 
which Schwab was plaintiff, issued an injunction re- 
straining relator from the further prosecution of his 
cause in the Federal court. Held, that the relator 
having the right to proceed in the Federal court, an 
application for a writ of prohibition restraining the 
judge of the Superior Court from interfering with re- 
lator’s right would be entertained. <A writ of prohi- 
bition is to prevent the exercise of jurisdiction by a tri- 
bunal possessing judicial powers over matters not 
within its cognizance, or exceeding its jurisdiction in 
matters of which it has cognizance, and is a proper 
remedy in a case where the court having jurisdiction 
assumes to exercise an unauthorized power. Appo v. 
People, 20 N. Y. 531. It isa remedy provided by the 








common law against the encroachment of jurisdiction, 
and is the proper remedy in cases where the court ex- 
ceeds the bounds of its jurisdiction, or takes cogni- 
zance of matters not arising within its jurisdiction. 
Bacon's Abr. 230, tit. ** Prohibition.” The writ is not 
to be resorted to except in cases of usurpation or abuse 
of power, and not then unless other remedies are inef- 
fectual to meet the exigencies of the case. Ex parte 
Hamilton, 51 Ala. 62. The writ may be issued where 
the inferior court is proceeding without jurisdiction, or 
where the jurisdiction assumed belongs to another 
court, or where it transcends its jurisdiction. Black- 
burn, ex parte, 5 Ark. 22. The fact that a court is at- 
tempting to exercise control over a case in which it 
has no right to act is a sufficient ground for a prohibi- 
tion, whether any other court would have jurisdiction 
or not. The writ does not lie to prevent a court from 
deciding erroneously, or tu prevent the enforcement of 
an erroneous judgment, in a case in which the court 
had a right to adjudicate, but to prevent the usurpa- 
tion of judicial power by a court which has no author- 
ity to decide the case in which it assumes the right to 
act judicially (Arnold vy. Shields, 5 Dana, 21); and it 
can only be interposed in a clear case of excess of ju- 
risdiction, and may lie to a part and not to other mat- 
ters. It simply goes to the excess of jurisdiction. 
Washburn v. Phillips, 2 Metc. 299. The application of 
the writ may be made by either the plaintiff or the de- 
fendant in the case, or, if more than one, by either, 
where the excess of jurisdiction affects him. Bacon, 
211. People ex rel. Hudson v. Judge of Superior Court 
Detroit. Opinion per Curiam. 


SALE OF REAL ESTATE — VENDEE IN DEFAULT MAY 
SURRENDER— TITLE TO CROPS. — Where a vendee in 
possession of land makes default he may surrender his 
contract for cancellation and deliver up possession of 
the land, and the vendor will thereupon obtain title to 
the crops therein, valid against the creditors of the 
vendee. In such acase it should be made to appear 
that the surrender of possession and of the contract 
for cancellation was made in good faith, because of an 
inability to pay, and to avoid the useless expense of 
litigation, and not to cut off inchoate rights which 
third parties may have acquired in the lands or crops 
growing thereon. Where under the surrender the ven- 
dor acquires no right or advantage as against such 
third party, which he could not have acquired by judi- 
cial proceedings, such third party is not injured. 
This case is distinguisbable from Nye vy. Patterson, 35 
Mich. 414. In that case it appeared that tho landlord 
entered into possession, not because of a forfeiture, 
but under an independent agreement. Welch v. Rich- 
ard. Opinion by Marston, J. 





PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

EXECUTION—SEAT IN STOCK EXCHANGE NOT LIABLE 
To.—By the rules of the Philadelphia Stock Exchange 
it is provided that a member may sell his seat to any 
person whom the association shall elect; that the pro- 
ceeds of such sale shall belong to the creditors of the 
owner who are members of the association, and the 
balance, after paying their claims, shall go to the 
owner. Held, that such seat is not properly subject to 
execution inany form. It is a mere personal privi- 
lege, perhaps more accurately a license to buy and sell 
at the meetings of the board. It certainly could not 
be levied on and sold under afi. fa. The sheriff's ven- 
dee would acquire no title which he could enforce. 
Nor is it within either the words or the spirit of the 
act of June 16, 1836, § 35 (Pamph. L. 767), providing for 
attachment on judgments. Whether the proceeds of 
the sale of the seat in the hands of the treasurer of the 
board and payable to the defendant according to the 














eo rn r wr” ”“ 


mas «+e 8 


Oe 
- 


. Zi 


ge 
ny 
‘O- 
he 
he 
he 


vi- 

ell 

106 
>n- 
ce. 

the 
for 
s of 
the 
the 








THE ALBANY LAW JOURNAL 415 





Ee 





regulations aud by-laws of the board could be thus 
reached, is anentirely different question. This and no 
more is what we understand to have been decided by 
the Supreme Court of the United States in Hyde v. 
Wood, 4 Otto, 525, where Mr. Justice Miller says: ‘If 
there had been left in the hands of defendants any 
balance after paying the debts due to the members 
of the board, that balance might have been recoy- 
ered by the assignee’? in bankruptcy. Puncoast v. 
Gowen. Opinion per Curiam. 

[Decided Feb. 24, 1879.] 


SALE OF PERSONAL PROPERTY — LIABILITY OF VEN- 
DOR FOR MISREPRESENTATION AS TO VALUE.—Lower, 
a druggist of experience, sold to Fenn, who had no ex- 
perience in the business, the stock, fixtures, and good- 
will of his drug store. He stated that the stock and 
fixtures alone were worth $9,000, and that he was sell- 
ing very cheaply. Fenn made an examination, but 
there was no inventory taken, and he depended on the 
statement of Bower as to value entirely. The value 
of the property sold was very much less than what was 
represented. Held, that Bower was liable for the mis- 
representation, and was not relieved by the fact that 
he believed at the time he was stating the truth as to 
the value. The court say that © the statements made 
by Bower, the plaintiff, of the value of the property 
were false in fact, his belief that they were true was of 
no consequence; for because of such belief they were 
none the less false, neither was Fenn the less deceived 
thereby. If Bower chose to permit Fenn to contract 
with him on tho faith of his statements of value he 
was bound not merely to believe but to know that they 
were true. This very point is ruled in the case of 
Fisher v. Worrall, 5 W. & S. 478, wherein it was held, 
that a misrepresentation by a vendor of an occult 
quality in land, though it may have been made in ig- 
norance of the truth, and although the vendee agreed 
to run the risk of this, was, in an action for the recov- 
ery of the purchase-money, a decisive objection to the 
plaintiff's recovery. Here, as in the case in hand, the 
contract resulted from the plaintiff's representations 
which in the end turned out not to be true; without 
these the contract never would have been made, hence, 
without regard to his belief, the plaintiff was respon- 
sible for their verity. The best indeed that can be 
said for Bower is, that he asserted for truth what he 
did not know to be so, but this, as is ruled in the case 
above cited, is equivalent to the assertion of a known 
falsehood. Weist v. Grant, 21 P. F. S. 95, and Watts 
v. Cummins, 9 id. 85, have been cited in support of 
the point under consideration, but in both these 
cases Fisher v. Worrall is recognized as authority. 
Bower v. Fenn. Opinion by Gordon, J. 

[Decided June 2, 1879.] 

——__>_——__——__ 
UNITEDSTATESSUPREME COURT 
ABSTRACT. 

OCTOBER TERM, 1879. 


PRACTICE — WHEN BILL OF REVIEW NOT ALLOW- 
ABLE.—In an action to foreclose a mortgage the final 
determination was delayed for over four years through 
a controversy between the owners of the mortgaged 
property as to the order in which it should be sold, but 
plaintiff had no interest in this controversy. Aftera 
decree had been made fixing the order of sale in the 
Circuit Court, an appeal taken to the Supreme Court, 
and the decree affirmed, one of the defendants peti- 
tioned for leave to file a bill of review in the Circuit 
Court on the ground of errors of law apparent on the 
face of the record, and on that of surprise and fraud 
inthe entry of the original decree. The decree had 
not been performed, and there was no allegation of 
offer or of inability to perform. Held, that a denial of 


the petition by the Circuit Court was proper. The 
court remark: The only controversies in the case are 
between the defendants as to the order in which their 
respective interests in the property shall be subjected. 
In these controversies Powell has no concern. His se- 
curity is ample and it is of no importance bow he gets 
the money, which is his due, provided he gets it. He 
has already been kept out of it nearly five years be- 
cause of the disputes between the different parties in 
interest as to their rights as between themselves. The 
delay thus far he has been compelled to submit to be- 
cause the parties were entitled to what was done asa 
matter of right. Now, however, they are asking a fa- 
vor, fora bill of review on the ground of newly-dis- 
covered matter can only be filed on special leave, 
which depends on the sound discretion of the court to 
which the application is made. Thomas v. Harvie’s 
Heirs, 10 Wheat. 151; Rubber Co. v. Goodyear, 9 Wall. 
806; Story’s Eq. Pl. 421, c.; 2 Daniel’s Ch. Pr., 4th 
ed., 1577. “It may be refused, although the facts, if 
admitted, would change the decree, when the court, 
looking to all the circumstances, shall deem it product- 
ive of mischief to innocent parties, or for any other 
cause, unadvisable.”” Story’s Eq. Pl, § 417; Griggs v. 
Gear, 3Gil. 11. As the decree stands, a very consider- 
able portion of the mortgaged property must be sold 
before that of Ricker can be reached. If that sells for 
enough to pay the debt, the bill of review would be 
unnecessary. What it actually is worth, or what it 
will be likely to bring at the sale, nowhere appears. 
The rule is well settled, subject however to some 
exceptions, that *‘ beforea bill of review * * * can 
be filed the decree must be first obeyed and per- 
formed. * * * Thus, if money is directed to be 
paid, it ought to be paid before the bill of re- 
view is filed; though it may afterward be ordered to 
be refunded.” 2 Dan. Ch. Pr., 4th ed., 1582; Story’s 
Eq. Pl., § 406. Chancellor Kent thus states the rule 
and the reason of it in Wiser v. Blachly, 2 Johns. 
Ch. 491: ‘*In the first place the party asking for a bill 
of review must generally show that he has performed 
the decree; especially if it be * * * a decree for 
the payment of money, and he must likewise pay the 
costs, and nothing will excuse the party from his duty 
but evidence of his inability to perform it. Williams 
v. Mellish, 1 Vern. 117; Fitton v. Macclesfield, id. 
264; Cooper’s Eq. Pl. 90; Note to Bishop of Durham 
*y. Liddel, 2 Bro. P. C. 24. This appears to bea set- 
tled rule laid down both in the ancient and modern 
books; but the petitioners have paid no attention to 
this rule, for there is no offer to perform any part of 
the decree or even to bring the money into court, or 
any pretext of poverty, want of assets, or other inabil- 
ity todoit. There is wisdom in the establishment of 
such a provision and it ought to be duly enforced. Its 
object is to prevent abuse in the administration of 
justice, by filing of bills of review for delay and vexa- 
tion, or otherwise protracting the litigation, to the dis- 
couragement and distress of the adverse party.”’ These 
words of this learned chancellor are peculiarly applica- 
ble to the facts of this case. Order of Circe. Ct., N. D. 
Illinois, affirmed. Ricker, appellant, v. Powell. Opinion 
by Waite, C. J. 


—— APPEAL—AMOUNT OF BOND ON —SEPARATE 
JUDGMENTS.—In an action of ejectment against a 
number of defendants occupying a tract of land to re- 
cover possession thereof, judgment was rendered 
against all defendants for recovery of land, and against 
each separately for a specified amount of daincges for 
withholding possession. A writ of error was taken in 
the name of all defendants. Certain of the defendants 
wishing to stay execution, procured an order from the 
Circuit Court permitting each to file a bond for a suffi- 
cient amount to secure the separate judgment against 
him, and that thereupon proceedings on the judgment 
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be stayed as to him and his land, but execution be 
allowed as against those not filing bonds. The bonds 
filed were not sufficient to secure the entire judgment. 
Held, that the order of the Circuit Court was proper. 
The court say that the argument that as when the 
judgment or decree is for the recovery of money not 
otherwise secured, the rule of this court (Rule 29) re- 
quires the bond for stay of execution to be for the 
whole amount of the judgment or decree, and as in 
this cuse the writ of error was sued out by all the de- 
fendants, and the aggregate of all the money judg- 
ments against them severally is more than the penalty 
of the bonds, the bonds that have been executed are 
insufficient, and therefore no stay of execution bas 
been lawfully perfected. The object of the rule, whic! 
was made to put into form the practice that had pre- 
vailed before its promulgation, is to secure the event- 
ual payment or performance of the judgment or decree, 
the execution of which is stayed by the supersedeas, in 
case the appeal or writ of erroris not prosecuted to 
effect. Here, although the writ of error has been sued 
out to obtain the reversal of the entire judgment, a 
stay of execution is sought only as to certain specified 
parts. The judgment is severable as between the de- 
fendants, and has actually been severed by the court 
below for the purpose of the stay of execution. We 
see no impropriety in this, as in legal effect the judg- 
ment as it stands is against each of the several defend- 
ants for the lands they respectively occupy, and the 
damages they are respectively liable to pay. In this 
view of the case the bonds are sufficient in amount 
und form. So far as the money parts of the judgment 
are concerned, they are far in excess in each instance 
of the amount recovered against the several defendants 
who seek the stay, and as to the damages on account 
of the detention of the property, we decided in Jer- 
ome v. McCarter, 21 Wall. 17, that the amount of the 
bond rested in the discretion of the judge or justice 
who signed the citation or allowed the supersedeas and 
would not be reconsidered here. It is said, however, 
that if the judgment is separate, so that each defend- 
ant is entitled to a stay, independently of the others, 
each must sue out his separate writ of error. To this 
we do not agree. The writ and the supersedeas are two 
separate things, and the writ can be sustained without 
asupersedeas. All the defendants want the judgment 
reviewed, but a part only desire to have the execution 
against them stayed, and we see no reason why they 
may not al) join inthe writ and separate when they ask 
for astay. There is certainly no settled practice against 
itand very strong reasons can be found in its favor, The 
whole questign is one of practice and not of statutory 
law. ‘Good and sufficient security that the plaintiff 
in error or the appellant * * * shall answer all 
damages and costs’”’ “if he fail to make his plea good,”’ 
is all the statutes (Rev. Stats., § 1000) require, aud the 
rules of practice are satisfied if the indemnity is com- 
mensurate with the damages that may follow from the 
stay which is effected. Petition for mandamus denied. 
Ex parte French. Opinion by Waite, C. J. 


pirneeneiieanimisintaas 
CRIMINAL LAW. 


ADULTERY — DIVORCE PROCURED BY FRAUD NO DE- 
FENSE.—In December, 1872, defendant procured a de- 
cree of divorce in the Floyd County Iowa Court from 
his then wife Roana. On the 7th of January, 1873, he 
was married to Rachel Patterson. On the 13th of 
November, 1873, his wife Roana filed a petition to have 
the divorce set aside on the ground of fraud, and upon 
trial it was set aside and declared void. Held, that 
defendant’s marriage with Rachel Patterson was no 
marriage, and an indictment for adultery for cohabita- 
tion with her in 1877 would lie, and the fact that such 
marriage was entered into with her under the belief 
that he could lawfully marry her would not relieve him. 





The court say that the divorce was void from the be- 


ginning. The decree setting it aside did not render it 
void. Its invalidity resulted from fraud of defendant 


and the want of jurisdiction of the court, and the de- 
cree annulling it simply declared its invalidity. If de- 
fendant in good faith supposed he was legally author- 
ized to marry Rachel, such belief did not have the 
effect to make valid the proceedings which were void 
on account of his fraud. His belief as to his rights 
under the decree had no effect to establish such rights. 
It has been held that a prisoner's erroneous belief that 
she had been legally divorced was no defense to an in- 
dictment for adultery. State v. Goodenow, 65 Me. 30. 
See also as bearing upon this point, Commonwealth 
v. Elwell, 2 Metec. 190; Commonwealth v. Mash, 7 id. 
72. Iowa Sup. Ct., Oct. 22, 1879. State of lowa v. 
Whitcomb. Opinion by Beck, C. J. 


CONSTITUTIONAL LAW— LAW REGULATING SALE OF 
LIQUOR.—A statute making the sale of liquor, not the 
manufacture of the vendor, within a specified county, 
a misdemeanor, held, to be a proper exercise of legis- 
lative power. The right of a State to regulate, or to 
prohibit wholly or in part, the traffic in spirituous or 
intoxicating liquor, has been asserted and sustained 
by repeated adjudications in the courts of the differ- 
ent States, and is recognized in numerous cases before 
the Supreme Court of the United States from the Li- 
cense Cases, reported in 5 Wall. 452, down to the re- 
cent case of Bartemeyer v. Iowa, 18 id. 129, where it 
was contended that such restraints were imposed by 
the new constitutionalamendments. ‘The weight of 
authority is overwhelming,’’ says Mr. Justice Miller, 
delivering the opinion, ‘“‘that no such immunity has 
heretofore existed as would prevent State legislatures 
from regulating and even prohibiting the traffic in in- 
toxicating drinks with a solitary exception. That ex- 
ception is the case of a law operating so rigidly upon 
property in existence at the time of its passage, abso- 
lutely prohibiting its sale,as to amount to depriving 
the owner of his property.’’ North Carolina Sup. Ct., 
June Term, 1879. State of North Carolina v. Joyner. 
Opinion by Smith, C. J. 

LARCENY — WHAT SUFFICIENT ASPORTATION.—The 
removal from a safe of a drawer containing money, 
and a handling of the same, in the drawer, at the door 
of the safe, is a sufficient carrying away to constitute 
the element of asportation in the crime of larceny. 
The court remark: ‘A bare removal from the place 
in which the thief found the goods, though he does not 
make off with them,’ says Mr. Justice Blackstone, 
defining an element in larceny, ‘is a sufficient aspor- 
tation or carrying away.”’ 4 Blackst. Com. 251. Ac- 
cordingly it has been held that where one broke open 
achest in the dwelling-house of another, nobody be- 
ing there, and took out the goods and laid them on the 
floor of the same room, and is then apprehended, or 
where one drew out a book from the inside of the 
prosecutor’s pocket, an inch above its top, and then, 
on a movement of the prosecutor's hands, let the book 
drop and it fell back into the pocket, or where an ear- 
ring was separated from the ear of a lady in which it 
was worn, and it fell and lodged in the curls of her 
hair; in all these cases the asportation was sufficient. 
1 Hale, 508. And so have been the adjudications in 
this State. “It is a sufficient carrying away to con- 
stitute the offense of larceny,”’ says Settle, J., ‘if the 
goods are removed from the place where they were, 
and the felon has for an instant the entire and abso- 
lute possession of them.’ State v. Jackson, 65 N.C. 
305. ‘*The least removal of an article from the 
actual or constructive possession of the owner, so as 
to be under the control of the felon,’’ says Dick, J., 
** will be a sufficient asportation.”’ State v. Jones, id. 
395. North Carolina Sup. Ct., June Term, 1879. State of 
North Carolina v. Green. Opinion by Smith, C. J. 
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PROLIX TRIALS. 
UITS are now like a novel published by monthly in- 
stallments in a magazine. A law report is no longer 
to be regarded as ordinary news. The law courts are 
competing with the theaters for a fashionable audience. 
The narrative of their transactions is the only litera- 
ture many intelligent persons care to read. All con- 
cerned rise to the level of their new character. Wit- 
nesses pose, not before judge and jury, but before a more 
critical assemblage within the court and a vaster, if 
not more discriminating, public without. Judge and 
counsel feel that they must approve themselves to those 
who will read the report in the press next morning. 
If the case contains elements of general interest, they 
have to be embellished. If it contain none, they must 
be counterfeited. Law proceedings have grown to 
resemble the competition for a dole in a city parish 
from which the working population has oozed away. 
They may not need the expenditure of more than an 
infinitesimal proportion of legal time. They are in no 
want of legal subtlety or eloquence, and still less of 
legal wit. But like the decent citizen who bears away 
the charity loaf as his right, they appear to think they 
should be wronged did they occupy one morning in- 
stead of three or, better yet, half a dozen. The dis- 
ease has only revealed itself in its present intensity 
since the judicature acts. Formerly cases were treated 
as matters between the court and the parties. Some 
cause or trial might thrust itself into notoriety in vir- 
tue commonly of the personages it concerned rather 
than of the phenomenal strangeness of the circum- 
stances. Now every trial is itself put on its trial to 
apologize for coming into court without containing 
elements of popular instruction or amusement. The 
controversies on the judicature acts attracted closer 
attention to judicial procedure. The profession of the 
law discovered, to its surprise, that the public might 
be induced to divert itself with legal processes. Ever 
since lawyers have acted as if under an impression 
that it is their duty to torture a case until it gives up 
the secret of the element of popular interest it must 
certainly somewhere or other conceal. The judicature 
acts at once economize judicial time and put judges 
on their mettle to prove themselves nevertheless in 
chronic want of it. Judges in the old days pruned the 
fluency of counsel and austerely kept witnesses to the 
point. Now they suffer the streams of eloquence and 
cross-questioning to meander at their own sweet wills, 
as if they were so many chairmen of committee in 
presence of a body of obstructive members. By a 
running fire of comments they themselves contribute 
to the hurly-burly. To glance at many reports in our 
columns of sittings in banco or in chancery, it might 
be fancied that a shify witness was being examined, 
when it turns out that it is judge and counsel who have 
been interchanging compliments ortaunts. If theeud 
arrives at last, and is not adjourned over the Long 
Vacation, the chief justice, or puisne, apparently pro- 
portions the abundance of his judicial comments to 
the time counsel and witnesses have consumed. Judges 
scom to give short measure. We do not know that 
there is a regular tariff. In the process of straining 
through the discreet minds which mediate between 
the law courts and the reading public, heavy columns 
more frequently than net fine down into the equally 
effectual thin line famous in British military history. 
Our professional subscribers, however, can read be- 
tween the lines. They doubtless understand that 
there is a customary rate of such a Jength of what is 
still by courtesy termed summing-up for such a num- 
ber of days sacrificed to forensic rhetoric and beatings 

about the bush of questionable lives. 
A noble emulation has stirred the constituents of the 
whole legal world to be all lengthy together. We should 





utter no protest could the ingenious process of slitting 
a bank note be applied to time, and twelve months be 
made do duty twice over. Nothing could be more 
charming for the gamblers in litigation, for the honest 
practitioners who attemper and modulate their specu- 
lations, and for the intelligent public which delights in 
the mimic warfare of Westminster Hall, than that the 
process should go on indefinitely developing. The tem- 
ple of justice might be open the whole year instead of 
two-thirds, and attendance at its services be a yet 
more accepted condition of polite conversation than 
the weather and the crops and the Royal Academy. 
Unfortunately fifty other occupations of modern life 
urge the same demund. Life is all too short already 
for what has to be done init. Men cannot afford, if 
they are to attend to their own affairs, to busy them- 
selves with every trumpery dispute into which intem- 
perance of one sort or another betrays their neighbors. 
The truth is that it is this very importunate friction of 
daily life which is at the bottom of the increasing pro- 
lixity of legal proceedings. Clients have an inherent 
love of diffuseness. Their advisers do not care to make 
themselves unpopular by resisting a tendency which 
appears to facilitate their own conduct of a cause. 
The ministers of the law are, or believe themselves, 
too hard worked to be concise. Too hurried to sift 
and condense, they precipitate the entire burden of 
their tediousness upon a suffering public. Compres- 
sion seems to be in these days a lost art. Lawyers will 
not spare thought to winnow the chaff from the grain, 
though by summarizing, for the benefit of the con- 
fused brains they have to convince, the points on which 
they rely they would save double the time the process 
might take. Too commonly, judge and counsel have 
equally the air of being dragged at the tail of the in- 
vestigation, instead of guiding it. The report of an 
examination of witnesses often suggests that the en- 
deavor is to discover a case rather than to prove it. 
But even where the inordinate duration of a trial is 
not due to indolence or want of moral courage in the 
legal advisers of the iitigants, yet regard to the econ- 
omy of public time should impose on the judge the 
obligation of circumscribing it. The conflict for ex- 
istence is as rigorous among the claimants upon the 
time of mankind as among the competitors for the 
nourishment of animal and vegetable life. Scarcely a 
single object of human concern but would monopolize 
tenfold the space it is actually allowed to occupy were 
it left free to develop at its own pleasure. The de- 
meanor of suitors naturally implies that itis an injus- 
tice to act as if there were any other suitors. in the 
world besides themselves. Judges in past days were 
far from acquiescing in that assumption. Somewhat 
more decision on the part of modern judges in assert- 
ing their right to prescribe the distribution of the time 
of their courts among the numberless demands upon 
it would certainly be more equitable to the causes 
which cannot attract curious spectators.—London Law 
Times. 


NEW YORK STATE BAR ASSOCIATION. 


THIRD ANNUAL CONVENTION. 
7. third annual convention of the New York State 
Bar Association took place in the Senate Chamber 
of the New Capitol, Nov. 18th. The president, Hon. 
Samuel Hand, took the chair at ten o'clock, and the 
morning session was opened with prayer by the Right 
Rev. Wm. Crosswell Doane, of this city. 

On motion, a committee on nominations, consisting 
of one from each judicial district, was appointed by 
the president as follows: Elliott F. Shepard, 1st dis- 
trict; William H. Robertson, 2d; R. E. Andrews, 3d; 
James M. Dudley, 4th; Bradley B. Burt, 5th; Ellliot 
Danforth, 6th; Charles S. Baker, 7th; E. C. Sprague, 
8th. 
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The following named were recommended for mem- 
bership and the names were referred to the proper 
committee: Charles F. Pond, of Rochester; Edward 
Patierson, Emmet G. Fellows, of New York; Ham- 
ilton Harris, of Albany; Hamilton Ward, of Allegany; 
Willard Bartlett, of New York, and Newton W. Nut- 
ting, of Oswego. 

Mr. S. W. Rosendale, of the Executive Committee, 
reported that meetings had been held bothin New 
York and Albany. One hundred and nineteen new 
members had duly qualified and been admitted as 
members. The Treasurer’s report, made to the com- 
mittee, shows: Receipts for the year to date, $1,470.50; 
interest, $50; total, $1,520.50; disbursements, $1,312.83, 
all of which had been audited by the committee. The 
funds in the hands of the treasurer and interest 
amount to $3 351.09, from which about $600 is to be de- 
ducted for bills outstanding. At the last annual meet- 
ing there were 445 active and 72 honorary members; 
the new members added to the association during the 
year make a total of 636, of whom several have died or 
resigned. Among the matters which came before the 
committee was that of the Court of Appeals reports. 
The contract price at which volumes of the current re- 
ports were to be furnished members of the bar was 
forty-eight cents. Difficulty having been experienced 
of obtaining the volumes at that price throughout the 
State, action was taken by the committee requesting 
the secretary to take measures to remedy the difficulty, 
and arrangements had been made with W. C. Little & 
Co. by which the members of the association would 
receive the reports at the contract price, with postage 
added. 

Mr. R. W. Peckham, treasurer, presented his report, 
the figures corresponding to those given above. The 
funds on hand are deposited in three of the city 
banks. 

The report of the Committee on Law Reform was 
presented by Mr. Matthew Hale, chairman. It re- 
viewed the nine chapters of the Code, approved of 
them, and made various suggestions and recommenda- 
tions. The report gave rise to considerable discus- 
sion, and action thereon was finally deferred until 
after the nominating committee should report. 

Mr. John F. Seymour, from the Committee on 
Grievances, presented a report, which reviewed the 
recommendations made by the same committee last 
year, and then recited the fact that attention kad been 
called by the newspapers to abuses in the examination 
of witnesses in the courts. It suggested that it was 
the duty of counsel to get at the truth, but they should 
not descend to abuse, as it would tend to make persons 
hide important facts in order to avoid becoming wit- 
nesses. Thisstate of things was due in some measure 
to the apathy of the judges. It was proper to state 
that in the law books the practice is strongly con- 
demned, and the apathy of the bench was no excuse 
for violating the rights of witnesses. The committee 
also submitted in connection with their report a com- 
munication from Charles H. Adams, of Utica, submit- 
ting a draft of proposed amendments to the State Con- 
stitution in regard to the Judiciary. By the adoption 
of his proposed amendments, the members of the ul- 
timate tribunal would be increased to thirteen ; a chief 
judge and twelve associates, to sit in two divisions. He 
thinks there should be five Supreme Court Justices in 
each judicial district outside of New York, and there 
seven. One of the proposed amendments provides for 
pensioning superannuated judges and justices, to an 
amount not exceeding two-thirds of their annual sal- 
aries. On motion, the draft of the proposed amend- 
ments was referred to the Committee on Law Re- 
form. 

Mr. John E. Baker, from the Committee on Legal 
Biography, reported the names of several members of 
the Association, deceased during the year, with bio- 





graphical sketches of each. The report was referred 
to the Executive Committee for publication in the pro- 
ceedings. 

On motion,the following new members were ballotted 
for and elected: Orris U. Kellogg, Cortland; Edwin 
Bayliss, James Dennison, Borden D. Smith, Andrew 
J. Nellis, Jerry Keck, Johnstown; Hiram S. Park- 
hurst, Gloversville; Henry M. Taylor, Poughkeepsie; 
Emery 8. Pardee, Fulton; B. C. Strait, Greenbush; 
Charles A Fowler, William Lounsberry, Kingston; E. 
Smith Strait, Troy; Charles L. Beale, Hudson; UG. H. 
Humphrey, Rochester; Abraham P. Smith, Cortland; 
Elihu M. Morse, Canandaigua; Odle Close, Croton 
Falls; George B. Hibbard, Buffalo; Joseph A. Stull, 
Rochester. 

The Committee on Nominations having presented 
their report, the following officers were duly elected: 

President.— Samuel Hand. 

V ice-Presidenits.—First district, S. L. M. Barlow, New 
York; Second district, W. H. Robertson, Katonah; 
Third district, Robert E. Andrews, Hudson; Fourth 
district, Platt Potter, Schenectady; Fifth district, 
William C. Ruger, Syracuse; Sixth district, A. P. 
Gunter, Cortland; Seventh district, William Rumsey, 
Bath; Eighth district, Albert P. Laning, Buffalo. 

Treasurer.— Martin W. Cooke, Rochester. 

Corresponding Secretary.— Julien T. Davies, New 
York. 

Recording Secretary.—A. V. De Witt, Albany. 

Executive Committee.— First district, Albert Mat- 
thews, 31 Pine street, New York; Elliott F. Shepard, 
154 Nassau street, New York; Clifford A. Hand, 51 
Wall street, New York. Second district, William M. 
Ivins, 229 Broadway, New York; George J. Greenfield, 
56 Broadway, New York; Homer A. Nelson, Pough- 
keepsie. Third district, Esek Cowen, Troy; S. W. 
Rosendale, Albany; James B. Olney, Catskill. Fourth 
district, Horace E. Smith, Johustown; John R. Put- 
nam, Saratoga Springs; Stephen Brown, Glen's Falls. 
Fifth district, George N. Kennedy, Syracuse; John D. 
Kernan, Utica; Bradley B. Burt, Oswego. Sixth dis- 
trict, Charles L. Kennedy, Morrisville; George M. 
Diven, Elmira; James W. Glover, Oxford. Seventh 
district, Nathaniel Foote, Rochester; A. J. J. Abbott, 
Genesee; John M. Camp, Lyons. Eighth district, 
Henry A. Childs, Medina; Franklin D. Locke, Buffalo; 
James Prendergast, Jamestown. 

Committee on Prizes.— First Judicial district, Lewis 
L. Delafield, 49 Exchange Place, New York. Second 
district, J. M. Van Cott, Brooklyn. Third district, 
Irving Browne, Albany. Fourth district, John I. 
Gilbert, Malone. Fifth district, D. B. Keeler, Syra- 
cuse. Sixth district, Elliott Danforth, Bainbridge. 
Seventh district, George H. Humphrey, Rochester. 
Eighth district, George Wadsworth, Buffalo. 

Committees on Legal Reform, Admissions, Grievan- 
ces and Legal Biography were also elected. 

Mr. Matthews gave notice of an amendment to the 
Constitution, changing the time of meeting from the 
third Tuesday in November to the third Tuesday of 
September. 

Mr. Ivins moved the appointment of a committee of 
five to take into consideration the Constitution and 
By-laws of the Association, and report what changes 
are desirable. Carried. 

The report of the Committee on Law Reform was 
again called up, when Mr. Matthew Hale made an 
argument in favor of its adoption. 

Mr. Seymour moved that all of the report with the 
exception of that portion relating to the nine chapters 
of the Code be adopted, and that that portion be 
referred back to the committee. 

A lengthy discussion followed upon the motion. 

The motion of Mr. Seymour was finally voted down 
and the report, as a whole, adopted, after which a recess 
was taken for dinner. 
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The Association reconvened at half-past three 
o’clock, When the annual address of the president was 
delivered. It was a comprehensive review of the vari- 
ous suggestions which had been made from time to 
time, as to the proper place to be filled by the Associa- 
tion and a geveral discussion of the rules of conduct 
which should govern members of the profession. The 
admission to the Bar, in recent years, of many persons 
lacking all necessary qualifications, was deeply deplored, 
and methods of regulating their behavior suggested. 
Mr. Hand declared that as a means of moving against 
dishonorable lawyers, without the odium and suspicion 
of personal feeling usually attaching to individual 
action, the existence of the Association was fully justi- 
fied. 

Mr. John I. Gilbert, Chairman of the Committee on 
Prizes, reported that in consequence of the illness of 
one member of the committee and pressing engage- 
ments of others, the essays presented were not exam- 
ined by all, and they asked that further time be 
granted with leave to make a report to the Executive 
Committee, which should be published in the proceed- 
ings of this convention. Such time and leave were 
granted. 

Essays by Mr. Frederick R. Coudert, of New York; 
Mr. John Reynolds, of Brooklyn; Hon. Edwin Coun- 
tryman, of Albany; Hon. A. P. Smith, Cortland, and 
Mr. ‘Tracy C. Becker, of Buffalo, were read by those 
gentlemen. Mr. Albert Stickney, of Richmond, was 
present during part of the session, but was excused 
from reading on account of engagements in New York. 

The annual dinner of the Association took place at 
the Kenmore House in the evening. The toasts and 
speeches were as follows: Our Country, Judge Sturges; 
The State, Att.-Gen. Schoonmaker; The Court of 
Appeals, Judge Danforth; The Supreme Court, Judge 
Robertson; The Press, Irving Browne; The Legal 
Profession, R. W. Peckham; The Client, Charles 
Hughes; Our President, Samuel Hand. Personal 
toasts were then responded to in the following order: 
Mr. St. Clair McKelway, Mr. William Henry Arnoux, 
Mr. Matthew Hale, Mr. Frothingham Fish, ex-Judge 
Clute, Mr. S. W. Rosendale, Mr. William M. Ivins, 
Mr. Leonard Kip, Mr. John B. Haskins, Mr. John I. 
Gilbert. 





oe —_— ——_—_— 
NEW BOOKS AND NEW EDITIONS. 


WILLIAMS ON REAL PROPERTY. 


Principles of the Law of Real Property. Intended as a first 
book for the use of Students in Conveyancing. By 
Joshua Williams, Esq., of Lincoln’s Inn, one of Her 
Majesty’s Counsel. Fifth American, from the Twelfth 
English Edition, with the Notes and References to the 
previous \merican Editions, by William Henry Rawle, 
and tho Hon. James T. Mitchell, and additional Notes 
and References, by E. Coppee Mitchell. Philadelphia: 
T. & J. W. Johnson & Company, 1879. Pp. xxiii, 570. 

HIS work was originally excellent, and its excel- 
lence has been appreciated at home, as is testified 

by the number of editions it has passed through. In 
this country it was much enriched by the annotations 
of its earlier editors, and has been well received. The 
first English edition was published in 1844; the last pre- 
vious American, in 1872. The work may fairly be said 
to have become classic. Weinferthat the labors of the 
third editor have not been laborious. The value of 
such a work consists in the student’s being able to trace 
in it the latest changes and modifications. Now, to test 
this edition in that regard, we turn to a subject which 
happens to be pretty familiar to us by recent exam- 
ination, namely, the doctrine of tenancy by entirety, 
as affected by the recent married women’s enabling 
acts; and we find no guide to the present condition of 
the law in any State but Pennsylvania. The leading 





case of Diver v. Diver, 6 P. F. Smith, 106, was cited ina 
note to the last previous edition, which is preserved in 
this; but we find no statement of the conflicting hold- 
ings on this point in nive other States within the last 
dozen years. The book would be of very little help to 
the general student inquiring on this subject. These 
authorities are all examined in a note to Hulett v. 
Inlow, 26 Am. Rep. 65. Such a book ought not to be 
edited with exclusive adaptation to one State, or if it 
is so done, the title page should announce that it is 
adapted ‘to the meridian of the State of Pennusylva- 
nia,” or whatever State its editor resides in. Some 
minor faults of taste and rhetoric grate on our critical 
sense. It would have been in better taste for the last 
editor to have left off the prefix, ‘‘the Hon.” before 
the name of James T. Mitchell, on the title page. 
When William Kent edited his father’s commentaries, 
he thought the honored name of James Kent suffi- 
cient. The addition of which we complain excites in 
a stranger an unpleasant suspicion that the learned ed- 
itor may have been to Congress. And why will any 
man write “different than”? This is worse than “ dif- 
ferent to.’’ It is entirely indefensible, unmeaning and 
ungrammatical. Barring the defect of which we have 
spoken, and tho natural feeling that there may be oth- 
ers of the same sort, the work, as it stands, is the best 
on the subject for the general student. 


CADWALLADER’s LAw OF GROUND RENTs. 


A Practical Treatise on the Law of Ground Rents in Penn- 
sylvania. By Richard M. Cadwallader. Philadelphia: 
Kay & Bro., 1879. Pp. xxiv, 356. 

This beautifully printed volume hangs out no false 
lights. It is intended exclusively for Pennsylvania, 
but we have been surprised on looking over it to find 
how interesting to a general reader the author has 
contrived to make it. Some notes give information of 
the principles of ground rents in other States. There 
is also a valuable note on the statute of quia emptores. 
The work indeed is as valuable in a historical as ina 
legal sense. In enumerating the kinds of rent re- 
served, as disclosed in the adjudged cases, the author 
mentions a red rose, an ear of Indian corn, two beaver 
skins, etc. In the original deeds of the colony, obedi- 
ence and fidelity to William Penn, as proprietary and 
governor, were exacted. The author refers to Chief 
Justice Sharswood’s lecture on Tenure, and Mr. Hus- 
band’s articles in land 2 American Law Review, as his 
only helps. The book has an index and tables of con- 
tents and cases. 

MUNGER’sS APPLICATION OF PAYMENTS. 

A Treatise on the Application of Payments by Debtor to Cred- 
itor; being a Complete Compilation of the Law pertain- 
ing to the Rights of Debtor and Creditor respectively; 
and also giving the various Rules for the Guidance of 
the Courts when no appropriation has been made by 
the parties. By George G. Munger, late Judge of Mon- 
roe county, N.Y. New York: Baker, Voorhis & Com- 
pany, 1879. Pp. xv, 231. 

The author states in his preface, that “having occa- 
sion to make a thorough examination of the principles 
regulating the application of payments by debtor to 
creditor, he found the learning upon the subject ina 
very fragmentary condition. He discovered that not 
only was there no separate treatise embodying the law 
in clear and concise form, but even that there was not 
any systematic and exhaustive collection of its doc- 
trines and rules anywhere.’”’ The author treats the 
subject in a methodical way, under three principal 
rules, with limitations, modifications, and exceptions, 
and under the third principal rule, five minor rules. 
These rules are succinctly and admirably expressed, 
and well fortified by authority. Over 400 cases are 
cited. This plan of writing 4 law treatise is the best 
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when applied to a subject not complex, and has re- 
ceived its finest treatment in Wigram on Wills. There 
isa separate chapter on the application of payments 
on official bonds, which alone is a subject of consider- 
able importance. We judge the monograph to be of 
general practical value. 


——_—__ >—____—_ 


CORRESPONDENCE. 
To the Editor of the Albuny Law Journal: 

Two young men are desirous of entering into co- 
partnership in tho law business, one is in point of age 
one year younger, but has been a member of the bar 
six months longer than the other. Whose name should 
take precedence in the firm? 

Conoxrs, N. Y., November 8, 1879. 


(The difference in age and experience is so ex- 
tremely slight, that we should suppose it would be 
of small importance whose name stood first; but if 
there is likely to be any feeling about it, let them 
take turns,—Ep, A. L. J.] 


—_——_>___—_ 


NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Noy. 18, 1879: 


Judgment affirmed, with costs— Flynn and ors., 
adm’rs. v. The Equitable Life Ins. Co. ; Hurd, receiver, 
v. Kelly.— Ordered, that plaintiffs have leave to 
withdraw their appeal, costs to abide event of the ac- 
tion—Jarris v. Olmstead.—Appeal dismissed, with 
costs and disbursements—Riggs v. Weydell.——Appeal 
dismissed, with costs—Embury v. Foster; Bergen v. 
Snedecor.——Order of General Term reversed and that 
of Special Term affirmed, with costs—IJn the matter of 
Jetter to vacate assessment.——Order affirmed, with 
costs— Boorman v. Lhe Atlantic and Pacific Railroad 
Co.——Judgment reversed and new trial granted, costs 
to abide event, unless plaintiffs stipulate to deduct 
from the judgment the sum of $50, with interest from 
August 1, 1876; $50, with interest from November 1, 
1876; $50, with interest from February 1. 1877, and $50, 
with interest from May 1, 1877, in which event, judg- 
ment as so modified affirmed, without costs of the ap- 
feel to either party in this court—Nicoll v. Burke.—— 

otion granted on payment by plaintiffs to defendants 
of $10 costs of motion—Simon v. Huot. 


———_»> —__—_—_ 


NOTES. 

NGLAND is surely going tothe dogs. She has sold 
the Queen’s Bench Prison. And now some one 
has called Her Majesty a “‘ person.” In the interpre- 
tation clause of the proposed Criminal Code, ** person ”’ 
is defined to include the Queen. A writer in the Law 
Journal remarks: ‘‘I find that the word ‘person,’ de- 
fined to include the Queen in the interpretation clause, 
is used in the headings to the sections in the following 
connection: ‘Three persons armed in pursuit of game 
by night;’ ‘persons deemed to be pirates;’ ‘persons 
doing dangerous acts;’ and ‘ persons in charge of dan- 
gerous things.’ The commissioners thus make the 
Queen a potential poacher, pirate, and generally dan- 
gerous character. The enactment of offenses, as your 
article points out, is in general directed against ‘ every 
one,’ but section 206 is as follows: ‘ Every person who 
commits an assault shall be guilty of an indictable of- 
fense, and shall be liable, upon conviction thereof, to 
one year’s imprisonment with hard labor.”’ I wonder 
with what feelings the Queen would receive the news 
that her * trusty and beloved commissioners ’ had pro- 
poved to make her liable to a year’s imprisonmeut 

with hard labor if she were guilty of assault!” 





“Lord Bacon as a wit, a lawyer, a judge and phi- 
losopher, will be rememered through the ages to come, 
down to the last syllable of recorded time. His life 
with all its accomplishments is marred with unplea- 
sant scenes. Much humor is traced to him as its 
source. Perhaps tho most amusing thing occurred in 
the case of the criminal Hogg, convicted of a felony, 
who begged his honor not to pass sentence of death 
upon him, because hog and bacon were so near akin to 
each other, to which he replied: ‘My friend, you and 
Icannot be kindred unless you be hanged, for hog is 
not bacon until it is hung.’ And then sentence was 
passed upon him.”—Eachange. We know, of course, 
that Bacon wrote Shakespeare’s plays, but wo never 
heard until now that he had ever been in asituation to 
sentence people to death. Really, he seems to have 
had a universal genius. 

In one of the Western States a case was tried, and 
at its termination the judge charged the jury, and they 
retired for consultation. Hour after hour passed and 
no verdict was broughtin. The judge's dinner hour 
arrived, and he became hungry and impatient. Upon 
inquiry he learned that one obstinate juryman was 
holding out against eleven. That he could not stand, 
and he ordered the twelve men to be brought before 
him. He told them that in his charge to them, he had 
so plainly stated the case and the law that the verdict 
ought to be unanimous, and the man who permitted 
his individual opinion to weigh against the judgment 
of eleven men of wisdom was unfit and disqualified 
ever again to act in the capacity of juryman. At the 
end of this excited harangue a little, squeaky voice 
came from one of the jurymen. He said, ‘‘ Judge, 
will your honor allow me to say a word?”’ Permission 
being given, he added: ** May it please your honor, I 
am the only man on your side.”’ 

A medical practitioner, urgently wanting patients, 
and not understanding the difference between attract- 
ing and disgusting, circulates through the city postal 
cards addressed to any gentlemen of suffeient emi- 
nence to draw his attention, on which he offers bis 
services to cure them of fits, falling sickness, epilepsy, 
and all the ills too disagreeable to mention that flesh is 
heir to; closing with the agreeable assurance that he 
will treat them in perfect confidence. Imagine his 
disgust on receiving from a witty lawyer this response, 
also spread on a postal card: ‘* Dear Sir—I offer you 
my services, to defend you on your trial for murder, 
arson, robbery, larceny, malpractice, criminal abor- 
tion, indecent assault, body-snatching, and ob- 
scene communications. I can secure, if not your ac- 
quittal, at least the mitigation of punishment every 
time. N.B.—This postal card is strictly confiden- 
tial.”’ 

Counsel — How large should you say this pan of 
which you speak, was? Witness—A four-quart pan, I 
should say. What do you mean by a four-quart pan? 
A pan that holds four quarts. Wine or beer measure? 
Wine, no; beer, I guess it’s beer; I won’t be certain. 
But you think it’s beer. What is the shape of a four- 
quart pan? Round. Likea ball? No; like a—likea 
barrel. Round like a barrel. Yes. Well, is a four- 

uart pan tall or short? It don’t make any difference. 
tt a pan was four inches across the bottom and twelve 
inches tall? It wouldn’t be a pan at all; it would bea 

ail. Thenapan can be apail? Why, no. But you 
Just said so. as there a hole in this pan? Yes; a 
ittle hole. In the bottom or top? Of course there 
wasn’t any hole in the top. Then how could any thing 
be poured into the pan? Oh, I forgot; the top is all 
hole. And the bottom? Is all pan. That will do. 
You see, gentlemen of the jury, the witness has no 
idea of a four-quart pan at all.” and the jury having 
been awakened by the sheriff, nod off agaiu iu acqui- 
escence. — World. 
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CURRENT TOPICS. 


\* seem to have got rid of the experts in the 

Hayden case for the present. A very serious 
and interesting question of evidence arose a few 
days ago. On the hearing before the magistrate, 
the deceased witness, Mrs. Studley, of whom we 
spoke last week, had testified that Mary Stannard, 
the victim, had told her on the day of the murder 
that she was pregnant by Hayden; that she had 
seen him that day; that he had promised to get her 
some medicine; and that she was going to the 
woods to meet him and receive it. The prosecution 
proposed to prove this testimony by a reporter who 
had heard and reported it. The objection was 
raised that it was not taken on a trial, and that the 
witness could not positively reproduce the exact 
words. The objection was overruled. On cross- 
examination the witness was quite weak in his recol- 
lection of what was testified, and what is still more 
significant, it appeared that the testimony in ques- 
tion had been ruled out by the magistrate. So we 
have this curious state of things: on a capital trial 
a witness is permitted to testify to his recollection 
of the substance of the testimony of a deceased 
witness; and after all, not testimony, but what the 
present court think ought to have been admitted as 
testimony. The dangers of this ruling are apparent. 
The testimony having been ruled out by the magis- 
trate, of course the prisoner had none of the advant- 
ages of cross-examination, contradiction or impeach- 
ment. It looks to us as if the court had committed 
an error, 


But the more seriously contested objection was 
that the statements of Mary Stannard were not part 
of the res geste. This interesting question was ar- 
gued more than a day. Mr. Watrous and Mr. 
Jones, for the prisoner, chiefly relied on State v. 
Williams, 3 Abb. C. A. Dec. 596, and Reg. v. Rue, 13 
Cox’s C. C. 310. Mr. Waller and Judge Harrison, for 
the State, depended mainly on Douglass v. Chapin, 26 
Conn. 76; Hadley v. Carter, 8 N. H. 40; State v. 
Howard, 32 Vt. 380; Reg. v. Edwards, 12 Cox’s C. 
C. 280; Reg. v. Buckley, 13 id. 293; Hunter v. State, 
40 N. J. 536; Kirby v. State, 7 Yerg. 259; State 
v. Gordon, 1 R. I. 180; Insurance Co. v. Moseley, 
8 Wall. 397. The court admitted the evidence. It 
seems to us that there was great force in the objection 
that the evidence, whether admissible in itself or 
not, was premature, no evidence having been ad- 
duced to show that Hayden and the deceased had 
even been acquainted. There does not seem so 
much force in the objection that it appeared that 
the deceased was not pregnant, for she and Hay- 
den may notwithstanding have believed her preg- 
nant. In some of the cases cited the declarations 


were after the fact; in some they were received only 


Vou, 20.—No, 22. 





to rebut the idea of suicide; others were civil cases. 
The question is a very grave one, but on authority 
the evidence seems admissible. At the same time 
it is a dangerous class of testimony, in itself; and 
when lugged in at second-hand, and under the pecu- 
liar circumstances which we have noted above, it 
seems extremely unreliable. 


It is amusing to note what intellectual absurdities 
men are driven to commit in justifying the exclu- 
sion of a prisoner as a witness on his own behalf. 
Lord Chief Justice Cockburn is one of those who 
resist the innovation proposed on this subject by the 
pending criminal code in England. ‘‘ Meanwhile,” 
says the Law Journal, ‘‘a case tried last week at the 
Maidstone Assizes has given him an opportunity of 
expressing his opinion on the extent to which the 
accused may be allowed to give the jury his version 
of the story. A man named Weston was charged 
with murder, and was defended by counsel. In the 
course of his speech for the defense, Weston’s coun- 
sel made the common appeal to the jury on the 
ground that his client’s mouth was closed. Where- 
upon the Chief Justice said ‘he could not acquiesce 
in that, for counsel represented the accused, and 
whatever the prisoner would be entitled to say, his 
counsel was entitled to say on his behalf.’ To this 
it was replied that Lord Justice Bramwell had in a 
previous case decided that the counsel for the ac- 
cused could not represent any state of facts to the 
jury on behalf of the prisoner except by way of hy- 
pothesis. The Chief Justice rejoined that, with all 
respect, he was of a different opinion. ‘I think,’ 
he added, ‘counsel represent their client (the ac- 
cused), and therefore, as he might present his ac- 
count of the facts to the jury, so they may do so in 
his instructions and on his behalf.’” It seems that 
in some of the English criminal courts it has been 
customary to let the prisoner make to the jury a 
statement, not under oath; and this is what the 
Lord Chief Justice refers to. But whether made 
by the prisoner or his counsei, it can have no weight 
in his behalf; and on the other hand can have no 
influence in elucidating the truth, which after all is 
the object of criminal trials. Of the practice above 
alluded to, the Law Journal aptly remarks: ‘‘It is a 
curious example how law can be made by no higher 
authority than habit or practice.” 


Mr. Charles Cowley, of the Massachusetts bar, we 
fear, is an incautious pamphleteer. Referring to 
our remarks, ante, 282, upon a pamphlet which he 
sent us, he says that a comprehension of that pam- 
phlet presupposed a knowledge of another which he 
now sends us, entitled ‘‘Browne’s Divorce and its 
Consequences.’ We know and care nothing about 
‘‘Browne’s Divorce,” but as one of its ‘‘conse- 
quences” seems to have been this pamphlet, we 
must say it has had one very nasty and disgusting 
consequence. The pamphlet purports to be in its 
eighth thousand. We hope for the credit of hu- 
man nature that nobody bought it, but that its cir- 
culation was due to gratuitous distribution. It con- 
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tains however an invitation to the public to send 
twenty-five cents and procure acopy. Mr. Cowley 
seems to have a personal grievance against Mr. At- 
torney-General Train, by reason of something about 
‘* Browne’s Divorce,” and has sued him for damages 
and proposes to disbar him. Very well. That is 
none of our business, but Mr. Cowley takes a very 
injudicious and undignified course in circulating 
and selling these pamphlets. It is prima facie evi- 
dence that a man is wrong when he takes to abusing 
his enemy in pamphlets, especially when he sells 
them. As to divorce ‘‘for mental aversion,” Mr. 
Cowley says he wrote ‘‘mutual aversion.” If we 
grant it, we do not see that it betters his case. 
Divorce for ‘‘mutual aversion” would be a mon- 
strous abuse. 


The decision of the United States Supreme Court, 
in WV. Y. Central & H. R. R. R. Co. v. Fraloff, which 
we reported in full last week, is a pretty serious one 
for carriers of passengers, at least when they are lia- 
ble to suit in the Federal courts. The decision, 
even if not inconsistent with the generally received 
law, forcibly illustrates the hardship of the carrier's 
liability. A Russian lady goes travelling about the 
country, with several old trunks of ordinary appear- 
ance, containing personal apparel which she had 
been accustomed to wear at the high jinks of the 
nobility, and which she values at $75,000. She 
gives no notice, to the carrier, of this enormous re- 
sponsibility thus thrust upon him, and to be gratu- 
itously incurred, and some of the contents of the 
trunks are stolen while in his custody. The court 
hold that the question whether this extravagant ap- 
parel was ordinary and reasonable baggage, consid- 
ering her station and habits, was one for the jury, 
and a verdict of $10,000 for the lady's ancestral 
laces and other frills was sustained. The court lay 
stress on the fact that no inquiry was made by the 
carrier as to the value of the trunks, and no notice 
was given by him of any intention to limit his lia- 
bility. It may be that if he had taken these pre- 
cautions, or either of them, he would have been 
safe, within the doctrine of Magnin v. Dinsmore, 70 
N. Y. 410; S. C., 26 Am. Rep. 608. But it seems 
to us that without the exercise of these precautions, 
public policy demands some judicial limitation on 
the subject of ordinary baggage. There seems 
some necessity for exercising reason in this particu- 
lar. An opera glass, a watch, moderate jewelry, a 
gun, a fishing rod, an easel, reasonable money for 
travelling expenses, are ordinary and reasonable 
baggage, and have been so pronounced; but if car- 
riers are to be responsible for all the laces of all the 
Russias, we fear there will be a great falling off in 
railway dividends. In the principal case Justices 
Field, Miller, and Story dissented, on the ground 
that the goods lost were not reasonable baggage. 


The English are giving bicycles a rest, and have 
taken up the subject of copyright in photographs of 
persons, We find our last London exchanges full 
of this. At common law no one had a copyright in 
a picture of himself, and no author of a painting, 





drawing, or photograph, had a copyright in his 
work. The English statute however gave such 
copyright to such artists, subject to the power of 
the sitter to bargain, at the outset, for the owner- 
ship of the painting, drawing, or negative, and the 
prohibition of any production or sale of copies. A 
writer in the Solicitors’ Journal says: ‘‘It follows, 
therefore, that a person having his photograph 
taken in the usual way and upon the ordinary terms 
is powerless to prevent the multiplication and sale 
of his portrait by the photographer.” On the other 
hand, the Law Journal, in a leading article, makes 
a distinction between pictures taken gratuitously 
and those taken for reward, holding that the sitter 
has no control over the former, but has copyright in 
the latter, unless the artist stipulates for it. Some 
of the illustrations to sustain this reasoning do not 
strike us very forcibly, as for example: ‘‘ Type is 
set up by a printer for or on behalf of an author or 
publisher, although it is never delivered, and never 
intended to be delivered. A last may be made by 
a boot-maker for or on behalf of a customer, when 
it is never delivered, but only the boots; and the 
same thing is true of hats and hat blocks, and many 
other things.” Does the writer mean to say that we 
have copyright in our boot-lasts and hat-blocks ? 
Some of the writer’s illustrations of the incon- 
venience of the other rule are amusing, for exam- 
ple: ‘*The reflection is not very encouraging to the 
purchasers of pictures who are asked to lend them 
to public exhibitions. A few shillings to the door- 
keeper in the early morning may admit an enter- 
prising photographer; and the exhibitor may, in a 
few days, find his cherished Long or Herkomer re- 
produced in every other shop-window.” What has 
given rise to the discussion is the recent startling 
discovery, in the British Isles, of two or three pretty 
women, and the avidity of the British to possess the 
counterfeit presentments of such curiosities. Of 
the pretty women, the Journal writer remarks, in 
pursuing his distinction: ‘*Those ladies who listen 
to the flattering voice of the photographer, and al- 
low themselves to be taken for nothing, have no rea- 
son whatever to complain if they see themselves re- 
produced in the shop-windows. They must have 
known that this was what the offer meant. To what 
other end was it made? They are vainer than it is 
possible to conceive if they really believe that the 
pleasure of taking them would be considered a suf- 


ficient reward.” 
———_@__—_—. 


NOTES OF CASES. 





N Grubb's Adm’r v. Sult, Virginia Supreme Court 
of Appeals, Sept., 1879, 3 Virginia L. J. 674, it 
was held that an action for breach of promise of 
marriage will not lie against the personal represent- 
ative of the promisor, either at common law or un- 
der the statute providing that a personal represent- 
ative may sue or be sued on any contract of or with 
his deceased, unless special damages are alleged 
and proved, but query whether it will lie if special 
damages are alleged and proved. This holding is 
founded on Chamberlain v. Williamson, 2 Maule & 
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8. 408; Stebbins v. Palmer, 1 Pick. 71; Smith v. 

Sherman, 4 Cush. 408; Lattimore v. Simmons, 13 §S. 
& R. 183; Wade v. Kalbfleisch, 58 N. Y. 282; 8.C., 
17 Am. Rep. 250. The latter case was decided 
upon a statute similar to the Virginia statute. In 
all the cases the distinction is taken between such 
wrongs as affect the person and such as affect the 
estate. In Stebbins v. Palmer, the court say: 
‘The distinction seems to be between causes of ac- 
tion which affect the estate and those which affect 
the person only — the former survives for or against 
the executor, and the latter die with the person, 
According to these distinctions, an action for the 
breach of promise of marriage would not survive, 
for it is a contract merely personal — at least it does 
not necessarily affect property. The principal 
ground of damages is disappointed hope; the in- 
jury complained of is violated faith, more resem- 
bling, in substance, deceit and fraud than a mere 
common breach of promise. The damages may be, 
and frequently are, vindictive, and if they could be 
proved against the executor, might render the es- 
tate insolvent, to the loss and injury of creditors. 
For these and other reasons, it has been settled in 
England that such an action does not survive for an 
executor. If this was rightly settled, it is decisive, 
for the law is unquestionably the same whichever 
party may die.” In Lattimer v. Simmons, Tilgh- 
man, C. J., in delivering the opinion of the court, 
said: ‘‘ The counsel for the plaintiff rely on the con- 
tract in this case, and on some general dicta that all 
actions founded on contract survive. The position 
is too general. If true, it must extend to contracts 
implied as well as expressed. Suppose the case of 
a physician or surgeon, who, by unskillful treatment, 
injures the health of a patient. Here is a breach of 
an implied contract, and yet it will hardly be con- 
tended that in case of death the cause of action 
would survive. It seems reasonable, therefore, to 
confine the survivor of action to cases in which act- 
ual property is affected, even though there be an 
express contract. A promise of marriage is un- 
doubtedly a contract, though one of a singular na- 
ture. By its breach, the feelings of the injured 
party may be deeply wounded, but it is not per- 
ceived that his property is in any manner affected. 
I speak now of the case as stated on this record.” 
The court in the principal case say: ‘‘ As was said 
by Lord Mansfield, in Hambly v. Trott, Cowp. 375, 
all public and private wrongs die with the offender. 
And this was pre-eminently a wise rule of the com- 
mon law, founded on considerations of the sound- 
est public policy. In actions based upon torts to 
the person, such, for example, as slander and breach 
of promise of marriage, the motives and feelings of 
the parties are often involved, every thing relating 
to their character and conduct is the subject of in- 
vestigation. Sometimes the chastity of the plain- 
tiff is assailed with every circumstance of aggrava- 
tion; and on the other hand, the bad faith of the 
defendant is made the occasion of the severest ani- 
madversion. In this class of cases, not unfrequently 
the most private and sacred family relations are un- 





veiled and exposed to public gaze and criticism. 





The common law wisely proceeded upon the maxim 
that with the death of either party these investiga- 
tions should cease, and when the injured party is 
dead, no pecuniary damages can compensate for vio- 
lated faith, wounded pride and outraged feelings, 
and that the courts should never become the arenas 
for unseemly controversies involving the reputation 
and the feelings of those who are in their graves.” 


In People v. Smith, California Supreme Court, 
October, 1879, 4 Pacific C. L. J. 213, it was held 
that testimony having been given to the effect that 
the course of the pistol ball through the body of the 
deceased was direct from the point of its entrance 
to the point where it was found, it was error to per- 
mit the prosecution to ask the opinion of a medical 
witness, as an expert, as to the relative positions of 
the deceased and the defendant at the time when 
the defendant fired the shot, the object being to 
show that the prisoner stood on higher ground than 
the deceased. The court said: ‘‘ The subject-matter 
of the inquiry is not one requiring any peculiar 
scientific study or skill. An ordinary juror is as 
competent to determine the relative positions of the 
parties as the most skillful physician or surgeon; 
and such being the case, the prosecution was not 
entitled to the opinion of the witness, as a medical 
expert as evidence in the case. All the authorities 
so hold. (See 1 Greenl. Ev., § 440, and cases cited.) 
There is nothing in the nature of the subject of the 
inquiry which would enable a physician, however 
skillful, to give an opinion of any greater value 
than that of a man skillful in any other profession, 
In other words, the solution of the question does 
not require professional or scientific skill.” 


The triviality of many of the patented inventions 
is well illustrated in Adams v. Loft, U. S. Cire. Ct., 
Dist. N. J., September 24, 1879, 8 Rep. 612. This 
was a suit for infringement of a patent for ‘‘im- 
provement in chewing gum.” The invention con- 
sisted simply in washing chickly in hot water. The 
court said: ‘‘Itis shown that the gum chickly is 
obtained from the juice of a tree, belonging, in bot- 
any, to the genus Achras sapota, which grows in the 
West Indies, Mexico, and South America. The 
product is a gum resin, and has the general proper- 
ties of, and belongs to, the same class of resins as 
caoutchoue and gutta-percha. The subjection of 
India rubber and gutta-percha to the action of hot 
water, for the purpose of cleansing, is an old and 
well-known process. Mr. Joslyn, a superintendent 
of rubber works in Jersey City, fully describes the 
method of washing the crude articles, as pursued by 
him since he commenced business in 1844, and says 
that the same process has been used by all the rub- 
ber establishments that have come under his 
observation. It is the same method substantially as 
that described by the patentee in the specifications 
of his patent. To take a process so generally known 
as this in its application to India rubber and gutta- 
percha and apply it to gum chickly, is not invention ; 
and the result obtained, to wit, a gum more free 
from soluble matter and impurities than the chickly 
in its crude state, is nothing new. It comes within 
the forbidden application of old contrivances to new 
objects. Howe v. Abbott, 2 Story, 190.” 
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THIRD ANNUAL MEETING OF THE NEW 
YORK STATE BAR ASSOCIATION. 





HE exercises at this meeting proved very inter- 
esting to the fifty or sixty lawyers who at- 
tended. 

The report of the Committee on Law Reform, by 
Mr. Matthew Hale, chairman, recommending the 
adoption of the nine chapters of the Code of Pro- 
cedure, and not recommending the adoption of the 
Civil and Criminal Codes, called forth some ani- 
mated discussion on the former branch. Mr. Cou- 
dert and Mr. Fish made very acute and powerful 
arguments against the adoption of the nine chap- 
ters, on the grounds that the new Code of Proced- 
ure was unnecessary and uncalled for, and that its 
phraseology is extremely infelicitous in many places. 
To all of which we heartily assent, but, as was 
urged in reply, the mischief has been mainly done 
in the adoption of the thirteen chapters, and unless 
the other nine are adopted we are left in a chaotic 
state. We believe it is better to adopt the balance 
of the Code and correct it afterward. Our opinion 
is the same in regard to the Civil and Criminal 
Codes. If we are to wait until we get these vari- 
ous codes to suit every lawyer in the State, we shall 
never have any code; and unless some valid reason 
can be given against any codification of the common 
law, it is best to adopt the proposed codes, against 
the details of which the perversity of Gov. Robin- 
son and the ingenuity of his advisers have been 
able to advance no respectable reason. The report 
of the committee was finally adopted. 

Mr. John F. Seymour, as chairman of the Com- 
mittee on Grievances, presented a report which will 
delight the hearts of the newspaper editors. It was 
mainly devoted to censure of abuses in the exami- 
nation of witnesses. This is one of the favorite 
themes of the press, and Mr. Seymour drew a lively 
and graphic, and we dare say, a truthful picture of 
it. It is our impression, however, that the cries of 
the laity on this subject are much louder than the 
situation demands, but the report showed a com- 
mendable disposition to confess and correct any 
fault which may exist in this regard. The com- 
munication from Mr. Adams, in connection with 
this report, recommending constitutional amend- 
ments to effect a change in our judiciary system, 
opens a very important subject, too wide for our 
present limits. Mr. Adams favors an ultimate 
bench of thirteen, to sit in two divisions, with one 
president. He recommends a return to the district 
system of general terms of the Supreme Court, and 
an increase of the judicial force— five judges in 
each district except the first, and seven there. We 
strongly favor the old system, but we do not think 
it needs so many judges. Another recommenda- 
tion made by Mr. Adams is perfectly in accordance 
with our views, namely, the pensioning of judges 
retired by reason of the constitutional limit of age, 
or ill health, with two-thirds of their salary. We 
hope that something will be done at least on this 
last score. It strikes us that the adoption of the 
other recommendations, with a limiting of appeals 
t 





from the Supreme Court to cases involving $1,000, 
or constitutional, and possibly some other grave, 
questions, and the cutting off of costs in actions in 
the Supreme Court in actions triable in the County 
Court, so as to force business into the latter courts, 
would afford all the relief we should need. 

The address of the president, Hon. Samuel Hand, 
was avery thoughtful and admirable production. 
It seemed to have three main heads. First, the ap- 
propriate and most useful sphere of the Association 
is in the elevation of the standard of the profession, 
the expulsion of unworthy members, the correction 
of legal abuses, and the procurement of proper leg- 
islation, rather than the teaching of jurisprudence. 
Second, the habit of transacting legal business upon 
contingent fees or an interest in the cause of action 
is demoralizing and reprehensible. Third, the legal 
profession is necessary and honorable. To all of 
which we say amen. We do not mean to say, nor 
did the president say, that essays on important legal 
questions are not desirable and useful, but the 
chief usefulness of the Association will be found in 
the other particulars. In regard to the second head, 
we say ‘‘the habit” is demoralizing. It is very 
possible that exceptional cases may arise, as in the 
case of a poor client, where a lawyer is justifiable in 
accepting a contingent interest in the fruits of the 
litigation rather than a compensation at all hazards, 
But the practice if customarily pursued is apt to de- 
grade a lawyer into a huckster, and must tend to 
create a suspicion in the public mind as to the purity 
of the administration of justice by its officers. Un- 
der the third head, Judge Hand delivered some very 
interesting remarks. He reviewed the arguments 
for and against the legal profession, arraying them 
with such impartiality that while we were listening 
to his summing up of the complainants’ case, a sus- 
picion grew upon us that we are not so necessary and 
honorable as we have been wont to deem ourselves; 
but he came to our rescue at the last, and restored 
our self-confidence and self-respect. The whole ad- 
dress was original in thought, temperate in tone, 
and sound in its logical processes and conclusions. 

Mr. Coudert’s essay on Some Points of Civil and 
Common Law was a very witty and acute produc- 
tion, albeit we thought there was a little of what 
Falstaff called ‘‘ damnable iteration” in the writer's 
attacks upon the unfortunate new code. An excess 
of sarcasm, without any assignment of reasons, is 
apt to create a sympathy for the object of attack, 
and for once we felt rather sorry for Mr. Throop’s 
offspring. But we still think the best thing we can 
do for it is to ‘‘adopt ” and reform it. Mr. Coudert 
is evidently learned in the civil law, and has a par- 
donable partiality for it. It is hardly probable that 
any of the States has a better system of law to-day 
than Louisiana; certainly no reports are more ad- 
mirable than hers. We infer that Mr. Coudert’s 
hostility to the new Code of Procedure does not ex- 
tend to a codification of the common law. 

We were sorry that Mr. Stickney could not read 
his essay on Our Methods of Trials in Courts. Mr. 
Stickney is always original and thoughtful, even if 
his views do not always command general accept- 
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ance, and although he is a little of a— we will not 
say, pessimist, but coin for the occasion the expres- 
sion — pejorist. Of course we cannot imagaine 
what was in the essay, but we hope Mr. Stickney 
will leave us the jury. 

Mr. Reynolds’ essay on the Avoidance of Fraud- 
ulent Conveyances as against Innocent Purchasers, 
was a very masterly, broad, and interesting treat- 
ment of a pure law question, in which the writer 
brought to notice some astonishing decisions, illus- 
trating the extent to which the courts in late times 
have shaken the doctrine of protection for innocent 
purchasers. 

Hon. Edwin Countryman, in his essay on Frag- 
mental Law Reform, came to the rescue of the new 
Code, so far at least as to advocate the adoption of 
the remaining portion. He traced the history of 
our codification of procedure, and strongly depicted 
the inconveniences of our present condition. The 
paper must have produced a powerful impression in 
favor of the adoption of the nine chapters. We 
wish Governor Robinson could so far have overcome 
his prejudice against the new capitol as to have 
come and listened to this paper. We think he 
would have enjoyed the beautiful hall in which the 
proceedings were held, if he could not conscien- 
tiously have assented to all the essayist had to say 
about the Code and about his Excellency. 

Hon. A. P. Smith came to confession in his paper 
on Surrogates’ Courts and Surrogates’ Practice. 
This must have pleased the newspaper reporters. 
The subject was the abuse prevalent in respect to 
granting costs to the defeated party in those courts, 
a crying evil, of everyday comment in the press, 
He recommended not only the abolition of the dis- 
cretionary power in surrogates to grant costs to the 
unsuccessful party, but the adoption of a provision 
mulcting such party with costs. There is much co- 
gency in his argument that if an unsuccessful plain- 
tiff in an action to set aside a deed for incapacity in 
the grantor or undue influence, is adjudged to pay 
costs, the opponents of a will on like grounds should 
not be relieved from the like liability. It seems to 
us that reform is needed in this particular. 

We regretted that Mr. Spencer’s paper on The 
Right of the Jury in Criminal Cases to Determine the 
Law as well as the Fact, was not read. We were 
curious to see whether he could say any thing differ- 
ent from this, namely, that they have not the right, 
but they have the power. 

Mr. Becker, in his essay on The Ethical and Le- 
gal Status of Contracts for Contingent Compensa- 
tion for Legal Services, came down heavily on the 
speculative lawyers. Between the upper and nether 
mill-stones of the president’s address and this essay 
there was not much left of this class of practi- 
tioners. 

The dinner in the evening was a joyous occasion. 
There certainly was abundant flow of soul if not 
feast of reason. The judges of the Court of Ap- 
peals who were present must have been touched by 
the evidences of the sincere respect and sympathy 
entertained for that court by the bar, with which 
the speeches abounded. Doubtless if any of the 





judges of the Supreme Court had been present they 
would have received, as they surely deserve, similar 
tributes. 

The honored president will not misunderstand us 
when we say that we think his re-election was an 
error of judgment on the part of the Association. 
It was not understood that he desired it. Certainly 
no gentleman is fitter by reason of attainments, ex- 
perience, character, and reputation, than himself, 
and we do not fear that he would usurp our liber- 
ties, but if there is any honor in the position it 
ought to be distributed. The precedent of a term 
of one year’s service had been originally set. It 
would have been graceful and politic to have selected 
a new president from some locality west of the Hud- 
son river. And especially, to override the recom- 
mendation of the nominating committee in this par- 
ticular, added to the impolicy of the action an 
apparent disrespect for that committee and their 
nominee. Those of the profession wiil understand 
that this disrespect is but apparent, but we regret 
that such action should be publicly proclaimed. 
We hope this policy will not prevail in the future, 
and that the Association will not degenerate into a 
North river association, either in membership or 
official management. 

Another action on the part of the Association we 
consider a mistake, namely, the reference to the ex- 
ecutive committee of the matter of appointing a 
committee to confer with the judges of the Court 
of Appeals on the subject of qualifications for ad- 
mission. There is certainly no reason why such a 
committee should not be appointed, especially as 
the proposal emanated from a member of the court. 
In fact there is too much machinery about the Asso- 
ciation. It is presumable that the Association is not 
non compos mentis, so as to need a committee at every 
turn. It isin great danger of being committeed to 
death. If the executive committee contrive prop- 
erly to transact one-half of the work which they 
have cut out for themselves, they will do well. 

The small attendance is to be deplored. It must 
be confessed that the Association is not popular. 
The reason is patent. It it not democratic enough. 
Its plan of membership is too exclusive. If a man 
is fit to be a member of the bar, he is fit to be a 
member of the bar association, and his diploma 
ought to admit him. We feel about this subject just 
as we Go about the codes. Let us get jurisdiction of 
the members of the bar, and then we can reform or 
punish unworthy members. But so long as it is 
practically possible for one committeeman to sit in 
judgment on his fellows of the profession in his lo- 
cality, so long there will be a great number of the 
profession who will regard the Association as a sort 
of close corporation of mutual admirers, and will 
leave it to its exclusiveness and self-complacency. 





EXTRADITION OF FUGITIVE CRIMINALS. 


BY SAMUEL T. SPEAR, D.D. 


UDGE McALLISTER, of the Circuit Court of 
Cook county, Illinois, in the habeas corpus pro- 
ceeding before him in The People ex rel. Suydam v. 
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Senott, Alb. Law Jour., vol. 20, p. 230, gives the follow- 
ing statement of the facts in this case: 

Mr. Suydam, at the time of the requisition a resi- 
dent in the State of New York, was demanded by the 
Governor of Illinois, as a fugitive from the justice of 
that State; and, in response thereto, the Governor of 
New York ordered his arrest and delivery to the au- 
thorities of Illinois. Having been transported to the 
latter State, and being there discharged from impris- 
onment on habeas corpus, he was, immediately after 
his discharge, and before he had any opportunity of 
returning to New York, arrested on a warrant issued 
by the Governor of Illinois, in compliance with a requi- 
sition from the Governor of Pennsylvania, demanding 
him as a fugitive from the justice of the latter State. 
Before his actual removal from the State he sued out a 
writ of habeas corpus from Judge McAllister, to test 
the legality of his imprisonment; and the judge, after 
hearing the case, dismissed the writ, and remanded 
him to custody. 

Such are the material facts in this case, as stated by 
the judge. He gives some other facts; yet, as he 
makes no use of them in his opinion, they need not be 
here mentioned. 

The ground upon which Mr. Suydam claimed his 
discharge before Judge McAllister, is that when ar- 
rested in Illinois under the warrant of the Governor of 
that State, he was not a fugitive from justice to the 
State of Illinois, but was brought there by a legal pro- 
cess, and that being discharged from custody he had 
a right to return to the State from which he was thus 
removed, and hence that the Governor of Illinois had 
no legal authority for ordering his arrest and delivery 
to the authorities of Pennsylvania, thereby interfering 
with his exercise of this right. Judge McAllister, on 
the other hand, took the ground that being found in 
lllinois, and being properly demauded as a fugitive 
from justice by the Governor of Pennsylvania, the 
question whether he had actually fled to the State of 
Illinois, or was brought there by a legal process, was 
not material. In either event he would be liable to 
extradition from that State; and, hence, the warrant 
of the Governor of Dllinois was legally issued, and 
the imprisonment was lawful. 

Extradition proceedings are summary in their effect ; 
and this isa good reason why they should be strictly 
within, and conformable to, the letter and provisions 
of law. This doctrine was stated by Judge Russell in 
Soloman’s Case, 1 Abb. Pr. (N. 8.) 347. No person 
surely ought to be arrested and transported from one 
State to another, without the clear sanction of law 
for the proceeding. Every person is entitled to the 
protection of the laws of the State in which he is 
found, as against a forcible removal therefrom to an- 
other State, unless such removal is in strict compliance 
with law. The case must be the exact one for which 
the law has provided, or there should be no extradi- 
tion. 

The authority of the executive of a State or Terri- 
tory to issue warrants for the arrest of fugitive crimin- 
als is not a general power of issuing warrants of ar- 
rest, but a specific and expressly defined power; and, 
hence, he must keep within its limits, or his action 
will be without legal authority. On this point Judge 
Cooley, in an article in the Princeton Review, for Jan- 
uary, 1879, p. 165, remarks: ‘‘The executive has no 
general power to issue warrants of arrest, and when he 
proceeds to do so in these cases, his whole authority 
comes from the Constitution and the act of Congress, 
and he must keep within it.”” His authority is a spec- 
ial one, derived from and involved in the duty spec- 
ially imposed upon him. This duty, in the circum- 


stances which form its occasion, is defined by law. 
The Revised Statutes of Illinois, 1877 (Hurd), p. 524, 
provide “that whenever the executive of any other 


pentose is found in a State or Territory be fled 





State, or of any Territory of the United States, shall 
demand of the executive of this State any person asa 
fugitive from justice, and shall have complied with the 
requisitions of the act of Congress in that case made and 
provided, it shall be the duty of the executive of this 
State to issue his warrant under the seal of the State, 
to apprehend the said fugitive, directed to any sheriff, 
coroner, or constable of any county of this State, or 
any other person whom the said executive may think 
fit to entrust with the execution of said process.”’ The 
same Statutes provide for the delivery of the person so 
arrested. This legislation simply declares it to be the 
duty of the executive of that State to comply with the 
law of Congress for the extradition of fugitive crimin- 
als, and directs him as to the person who may execute 
his warrant. It confers no power of arresting fugitives 
from justice not already conferred by the act of Con- 
gress. In Kentucky v. Dennison, 24 How. 66, it was 
held by the Supreme Court of the United States, that 
no department of the General Government can coerce 
the executive of a State to obey the law of Congress on 
this subject; and hence State Legislatures may very 
properly, by law, impose the duty of such obedience. 
This is the whole and only effect of the law of Illinois, 
as above quoted. 

We must then look to the law of Congress, in order 
to ascertain whether the Governor of Illinois had any 
authority for ordering the arrest of Mr. Suydam, in 
the circumstances as detailed by Judge McAllister. 
Section 5278 of the Revised Statutes of the United 
States declares that ‘*‘ whenever the executive author- 
ity of any State or Territory demands any person as a 
fugitive from justice, of the executive authority of any 
State or Territory to which such person has fled,” and 
supplies other conditions not necessary to be here 
mentioned, ‘it shall be the duty of the executive au- 
thority of the State or Territory to which such person 
has fled to cause him to be arrested,’ etc. The author- 
ity for making the arrest is here conferred by imposing 
the duty in the circumstances specified. The intention 
of Congress was to give effect to the extradition pro- 
vision of the Constitution; and hence the law is to be 
taken as a legislative construction and application of 
that provision. Being the source of executive author- 
ity on the subject, it is also the rule and guide of its 
exercise. The Governor of a State or Territory who 
acts under it must conform his action to it. 

The person who, according to this law, is to be ar- 
rested and delivered up, is spoken of as one who has 
been demanded of the executive authority of the State 
or Territory to which he “has fled."” The executive 
authority upon which the duty of arrest and delivery 
is devolved, and which is thereby empowered to act in 
the case, is that of ‘‘the State or Territory to which 
such person has fled.’’ Fleeing to the State or Terri- 
tory is legally as much a part of the caseas the demand 
for delivery, or any other element placed in it by law. 
The law clearly describes the person as having fled to 
the State or Territory from which, under its authority, 

e is to be removed. 

The presumption of law would be that if the party 


thereto; and, in the absence of proof to the contrary, 

is presumption would be legally conclusive. This 
presumption, however, is entirely set aside in the case 
of Mr. Suydam,who according to the statement of Judge 
McAllister was found in Illinois, not because he had 
fled thereto, but because he had been brought within 
its jurisdiction as a prisoner by a legal process, and as 
a fugitive from that State to another State. There can 
be no pretense that this compulsory removal from the 
State of New York to the State of Illinois was a flee- 
ing on his part from Pennsylvania to Illinois. His re- 
moval was not fleeing at all. He was in Illinois by the 
coercion of law, and to call this a flight to that State 
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would be to coufound the plain meaning of words. 
His presence then and there lacked the legal condition 
of flight to Ilinois; and hence he was not the person 
described in the law, upon whom the warrant of the 
Governor of that State could be lawfully executed. 
The person who is liable to arrest and delivery as a fu 
gitive criminal, is not one who is merely found in } 
State, but one who is found there because he has Hed 
thereto. His flight thither is the reason which the la 
assigns for his-being there. 

The provision of the Constitution, art. 4, sec. 2, for 
the execution of which Congress enacted the law, reads 
as follows: ‘A person charged in any State‘ with 
treason, felony, or other crime, who shall flee from 
justice and be found in another State, shall, on de- 
mand of the executive authority of the State from 
which he fled, be delivered up, to be removed to the 
State having jurisdiction of the crime.” This does 
not designate the authority upon which the demand 
shall be made, and by which the delivery shall be ef- 
fected. It does not specify the evidence upon which 
the necessary facts shall be deemed to exist. How and 
to whom are these ‘facts to be shown? This question 
the provision itself does not answer; and hence, like 
most parts of the Constitution, it needs legislation 
to carry it into effect. This legislation Congress has 
supplied, and, in doing so, given its construction of the 
provision. 

The construction of Congress is that the person, to 
be arrested and delivered up, must have fled to the 
State or Territory, whose executive authority, in the 
presence of the other recited conditions, is empowered 
to order the arrest and make the delivery. No other 
authority than that of such State or Territory is thus 
empowered, and no other can exercise the power in 
conformity with the law of Congress. The power is 
exclusively confided to the executive authority of the 
State or Territory to which the alleged fugitive has 
fled. The law is both the source and the rule of this 
delivering power. 

Judge McAllister expresses the opinion that the 
terms of the law *“‘somewhat narrow, in one particu- 
lar feature, this provision of the Constitution,’’ since 
the provision speaks of the person as being ‘“‘ found in 
another State,’”’ and says nothing about his having fled 
thither, while the law speaks of him as having fled 
to a State or Territory. The answer is, that the obvi- 
ous implication of the constitutional provision is that 
the person is ‘‘found in another State’ because he 
has fled there. He is, in the conception of the Consti- 
tution, a fugitive—one who flees to escape justice; 
and bis being ** found in another State”’ arises from 
the fact that he has fled to that State, and has not fled 
from it. It is not in express words said that he has fled 
to the State in which he is found; but it is clearly im- 
plied that his fleeing thereto is the reason why he is 
there. His flight is the implied antecedent of his being 
there. The law of Congress, when it describes the 
person as one who has fled to a given State or Terri- 
tory, and authorizes his arrest and delivery by the exe- 
cutive thereof, does not ‘‘ narrow ”’ the provision of the 
Constitution, but simply puts into express words its 
obvious implication. The law does not say that 
he is “‘found’’ in any State or Territory, but implies 
this from the fact that he has “ fled ’’’ there; and so the 
Constitution does not say that he has ‘fled ’’ there, 
but implies this from the fact that he is “found” 
there. Each implies what the other expressly states, 

The conclusion, derivable from this examination of 
the Constitution and the law, is that the arrest of Mr. 
Suydam, under the warrant of the Governor of IIli- 
nois,was without legal authority, and hence that he was 
entitled to a discharge by writ of habeas corpus, and, 
consequently, that Judge McAllister erred in remand- 
ing him to custody. He was not, at the time of the 
arrest, a fugitive from Pennsylvania to the State of 











Iilinois, but was in the latter State by the coercion of 
a legal process. And when that process was exhausted, 

as was the fact the moment he was discharged from 
custody under it, there was no provision in the Con- 
stitution, or in the law of Congress or that of Illinois, 

which, in respect to any matter arising prior to his ex- 

tradition from New York, gave the Governor of Illi- 
nois the least authority to arrest him and deliver him to 
the authorities of Pennsylvania. The Governor ex- 
ceeded the authority conferred upon him by law. Mr.. 
Suydam, though then in Illinois, was not, in the cir- 
cumstances of his being there, the person described in 
the law as one upon whom the warrant of arrest could 
legally operate. He was not a fugitive to Illinois. 

Reference is made in Binn’s Justice, seventh edition, 
p. 439, to Duniel’s Case, whieh came before the Quarter 
Sessions of Philadelphia, the 22d of April, 1848, and in 
which the following doctrine was held by Judge Par- 
sons: ** Where a defendant is brought into a State as 
a fugitive from justice, after acquittal, or conviction 
and pxrdon, he cannot be surrendered to the authori- 
ties of another State as a fugitive, but must be allowed 
an opportunity to return to the State in which he is 
domiciled.”” Mr. Brightly, in his Digest of the Laws 
of the United States, vol. 1, p. 294, copies this language 
asanote. The principle here laid down exactly fits 
the case of Mr. Suydam. He had been surrendered, as 
a fugitive from justice, by the Governor of New York 
to the authorities of Illinois; and by these authorities 
he had been discharged. He was then, according to 
the principle stated in Daniel’s Case, entitled to an op- 
portunity for returning to the State from which ho 
was removed. This was denied to him by his immedi- 
ate arrest and surrender to the authorities of Pennsyl- 
vania. 

Judge Cooley, in the article in the Princeton Re 
view, above referred to, p. 176, says: ‘‘ It is a general 
rule, that when by compulsion of law a man is brought 
within the jurisdiction for one purpose, his presence 
shall not be taken advantage of to subject him to legal 
demands or legal restraint for another purpose. * * * 
The reason of the rule applies to these cases. * * * 
He [the fugitive] is within the State by compulsion of 
law upon a single accusation; he has aright to have 
that disposed of, and then to depart in peace.” This 
was said in reference to the theory that a person, sur- 
rendered upon one charge, might be put upon trial on 
another, which Judge Cooley regards as ‘‘ a gross abuse 
of the constitutional compact.’’ If such an act would 
violate the rule he states, and be an abuse of this com- 
pact, would the violation or the abuse be the less real, 
if the party, surrendered and then acquitted in the 
State having jurisdiction of the alleged crime for which 
he was surrendered, should be prevented from depart- 
ing “tin peace’’ by being at once surrendered, as a fu- 
gitive criminal, to another State? He was not brought 
into the State making the second surrender for any 
such purpose, but was brought there fer a wholly dif- 
ferent purpose; and, according to Judge Cooley, when 
the specific purpose for which he was brought there is 
disposed of, he has a right ‘to depart in peace.’’ This 
assumes, of course, that he commits no crime, subse- 
quently to his extradition, in the State which has in 
this way acquired the custody of his person. His right 
‘to depart in peace ’’ relates to causes antedating the 
extradition. In respect to all such causes the State 
to which he has been surrendered has no right ‘to 
subject him to legal demands or legal restraint.”” No 
such right is conferred by the Constitution, or by the 
law of Congress for the extradition of fugitive crim- 
inals. 

There is, moreover, a general principle in the law of 
extradition, whether international or inter-State, that 
is directly applicable to the question under considera- 
tion. Itisthe practice of nations to deliver fugitive 
criminals to each other, sometimes under the stipula- 
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tions of a treaty, and at others without such stipula- 
tions. The general doctrine laid down by text-writers 
on international law, who have considered this subject 
at all, is that extradition confers only a special juris- 
diction, and that the party surrendered is to be tried 
and punished only for the crime or crimes specified in 
the demand and delivery, and hence that, when the 
object for which he was extradited has been gained, 
he should be permitted to return to the jurisdiction 
from which he was removed. Mr. Wharton, in his 
Criminal Law, seventh edition, vol. 3, p. 34, section 
2956 a, says: “The sole object of extradition is to se- 
cure the presence of the fugitive in the demanding 
State for the purpose of trying him for a specified 
crime. The process is not to be used for the purpose 
of subjecting him collaterally to criminal prosecu- 
tions other than that specified in the demand.” The 
same doctrine is stated by Foelix, Kluit and Heffter. 

The uniform practice, where extradition is regulated 
by treaty, is to make a list of extraditable offenses, 
and specify upon what evidence any party charged 
with one or more of these offenses shall be delivered 
up. The implication from such a treaty is that yo per- 
son will be surrendered, except for one or moré of the 
offenses enumerated, and that the party who is surren- 
dered should be dealt with only in respect to the crime 
or crimes specified in the extradition proceedings. 
When this special jurisdiction has gained its end, the 
party, unless committing some other crime subse- 
quently to his extradition, and before his discharge, is 
entitled ‘“*to depart in peace.’’ This is the doctrine 
laid down by the Kentucky Court of Appeals in The 
Commonwealth v. Hawes, 13 Bush, 697, with reference to 
the tenth article of the treaty of 1842 between the 
United States and Great Britain. The court held 
that, although such an immunity is not expressly 
stated in the treaty, it is, nevertheless, implied in its 
general terms. 

If it would be an abuse of the extradition remedy 
to obtain the custody of a party on a given charge of 
crime, and then put him upon trial on another and 
different charge, it certainly would not be less an abuse 
virtually to use this custody for the purpose of surren- 
dering him to another nation that might demand him 
as afugitive criminal. The courts have sometimes 
held that a party, extradited for one crime, might be 
tried for another; but there is no instance in interna 
tional extradition, so far as we know, in which they 
have held that the custody thus obtained could be used 
for the purpose of a second delivery to another nation 
demanding him. Such an act would be deemed a 
monstrous perversion of the remedy, and would 
doubtless be followed by an earnest protest of the na- 
tion that made the first delivery. 

Inter-State extradition doves not differ, in the essen- 
tial principles involved, from that which is irterna- 
tional. The States of this Union, except for the gen- 
eral purposes contemplated in the Constitution, are 
foreign to each other, being distinct and separate sov- 
ereignties, and enacting and executing their own laws, 
independently of each other. Buckner v. Finley, 2 
Pet. 586; Rhode Island v. Massachusetts, 12 id. 657; 
Lane County v. Oregon, 7 Wall. 76; and The Collector 
v. Day, 11 id. 124. Extradition is a transaction be- 
tween these sovereiguties through their respective ex- 
ecutive authorities. The Constitution and the law of 
Congress specify in what cases and for what purpose 
persons shall be extradited from one State to another. 
A demand must be made; a crime must be charged; 
this charge must be in a certain form; a copy of this 
form must be duly authenticated; and when ail the 
requisite conditions are supplied, then the party is to 
be delivered up to “the State having jurisdiction of 
the crime’ charged. The whole transaction is special 
in its nature and relations. It is for a single purpose, 
and for no other purpose; and that purpose is set forth 





in the proceedings, alike in the State demanding the 
fugitive and in the State surrendering him. The ob- 
ject and the only object of the extradition, as provided 
for by the Constitution and the law, or as specified in 
the proceedings, is that the party may be tried for the 
offense charged, by the State having jurisdiction of this 
offense. 

To use the custody thus acquired for any other pur- 
pose is an abuse of the remedy. ‘To extradite a per- 
son on the charge of forgery, and then try him on the 
charge of burglary, or arrest and hold him in a civil 
action, would be an act of bad faith as between States. 
It would be so regarded if the thing had been planned 
beforehand; and yet this would not essentially change 
the nature of the act, considered in relation to the 
Constitution and the law. If it be permissible at all, 
the fact that it has been planned is not a sufficient rea- 
son why it should not remain so. 

And if such an act would be inconsistent with the 
nature of the extradition remedy, and also with the 
plain intent of the Constitution and the law of Con- 
gress, then it is difficult to see how the custody, ac- 
quired over a fugitive criminal by his surrender from 
one State to another, can in effect be used for the pur- 
pose of surrendering him to another State. The mo- 
ment he is properly discharged from this custody the 
whole purpose of his extradition has been answered; 
and to grab him at that moment by another process of 
extradition is to take advantage of his presence there, 
and, in the language of Judge Cooley, “subject him 
to legal demands or legal restraint for another pur- 
pose.’* J He is there lawfully. He was legally brought 
Ahere, and is legally discharged there, by acquittal, or 

y having suffered the penalty imposed upon him, or 
by being pardoned. This being the fact, he has the 
right, the immunity, the privilege of peaceful and un- 
molested departure, so far as legal restraints are con- 
cerned in respect to any causes or matters that pre- 
ceded his extradition. The process that brought him 
there against his will has entirely exhausted itself, and 
to seize him at the point of this exhaustion for another 
purpose, especially for the purpose of transpurtimg him 
to another State, and on another charge of crime, asa 
fugitive criminal, is to make such a use of this process 
as amounts toa gross abuse. He is thus seized, if at 
all, by the same State authority that has just released 
him, having accomplished the entire purpose for which 
it gained possession of his person, and then imme- 
diately following its own act of release with seizure 
and arrest for another purpose, thus taking advantage 
of the fact that the party cannot instanter withdraw 
his person from its territorial jurisdiction. 

Judge McAllister says that ‘* the Governor [of Illi- 
nois] was under no duty to return him [Suydam] to 
New York, or guarantee a safe return.” This, with 
all respect to the learned judge, is not the question. 
The point to be determined is not whether it was the 
duty of the Governor of Illinois to make any provis- 
ion for Mr. Suydam’s return to New York, after he 
had been discharged in Illinois, but whether he had 
the right, immediately after this discharge, to order 
his arrest and delivery to the authorities of Pennsyl- 
vania, and thus prevent his return to New York by his 
own action. 

The purpose of this article has been to show that no 
such right existed. The grounds of this opinion are 
these: 1. That no such right is conferred by the Con- 
stitution, or by the law of Congress. 2. That the as- 
sumption of such a right is inconsistent with the na- 
ture and purposes of the extradition remedy, and that 
too, whether the extradition be international or inter- 
State. Judge McAllister speaks of the case as being 
*“novel.”’ It is undoubtedly suth; and it is to be 
hoped that Mr. Suydam will find some method for sub- 
mitting to the courts of Pennsylvania the legal ques- 
tion involved in it. 
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LIABILITY OF A COUNTY FOR PROPERTY 
DESTROYED BY A MOB. 
PENNSYLVANIA SUPREME COURT, OCTOBER 6, 1879. 


CouNTY OF ALLEGHENY V. JOHN GrBson’s Son & Co. 
The statute of Pennsylvania gives to the owner of property 
destroyed by a mob a right of action for damages 
against the county where such property was situated. 
But no person can recover if it appears that the destruc- 
tion was caused by his illegal or improper conduct, nor 
unless it appears that upon knowledge of the intention 
to destroy it, if there be sufficient time, notice be given 
to the sheriff or other specified officials. Held, (1) that 
the property-owner is not in default for not giving no- 
tice unless he had first knowledge of the intention to 
destroy; (2) that the improper conduct to prevent re- 
covery must be the proximato cause of the destruction, 
and the assertion of a legal right in a legal manner 
would not be improper conduct; (3) that the fact that 
the riot was wide-spread and beyond the power of local 
authorities to anticipate or subdue did not constitute a 
defense; (4) that the owner of personal property in 
transitu, though a non-resident, was entitled to the 
benefit of the statute, and (5) that such property de- 
stroyed in a county by a mob was situated in the 
county. 
._- of trespass to recover for the value of 
whisky destroyed by a mob at Pittsburgh dur- 
ing the riots of 1877, brought by John Gibson’s Son & 
Co, against the county of Allegheny. The whisky was 
at the time of its destruction in the possession of the 
Pennsylvania Railroad Company in transit to Phila- 
delphia. The railroad company, on the evening of 
the day that the property arrived in Pittsburgh, 
notified the sheriff of the county of the danger of a 
riot, and the sheriff endeavored to disperse the mob, 
but was unable to do so. The action was brought un- 
der the following statutory provisions, enacted in 1841, 
and extended by act of March 20, 1849, to Allegheny 
county: “Sec. 7. In all cases where any dwelling- 
house or other building or property real or personal 
has been or shall be destroyed within thecounty * * 
in consequence of any mob or riot, it shall be lawful 
for the person or persons interested in and owning said 
property to bring suit against said county where said 
property was situated and being, for the recovery of 
such damages as he or they sustained by reason 
thereof.”” * * * ‘Sec. 8. No person or persons 
shall be entitled to the benefits of this act, if it shall 
appear that the destruction of his or their property 
was caused by his or their illegal or improper conduct, 
nor unless it be made to appear that he or they, upon 
the knowledge had of the intention or attempt to de- 
stroy his or their property, or to collect a mob for such 
purpose, and sufficient time intervening, gave notice 
thereof to a constable, alderman, or justice of the 
peace, of the ward, borough, or township, in which 
such property may be situated, or to the sheriff of the 
said county.’”’ * * * Sufficient other facts appear 
in the opinion. 


Daniel Agnew, George W. Biddle and Geo. Shiras, Jr. 
(with them S, H. Geiger), for plaintiff in error. 


Thomas M. Marshall, M. W. Acheson and D. T. 
Watson, for defendants in error. 


Paxson, J. This was one of the cases brought 
against the county of Allegheny to recover damages 
for property destroyed by the mob during the riots of 
1877. The particular property which is the subject of 
this suit consisted of sixty barrels of whisky belonging 
to the plaintiffs below. It was wholly destroyed, and 
its value is not disputed. A verdict and judgment 


were had in favor of the plaintiffs, and the defendants 
have removed the record to this court for review. The 
questions it presents are of grave importance. 

The plaintiffs have no common-law remedy. They 





must recover, if at all, by virtue of act of May 31, 1841 
(P. L. 416), which provides that in ‘all cases where 
any dwelling-house or other building or property, real 
or personal, has been or shall be destroyed within the 
county of Philadelphia, in consequence of any mob or 
riot, it shall be lawful for the person or persons inter- 
ested in and owning said property to bring suit against 
said county where said property was situated and be- 
ing for the recovery of such damages as he or they 
sustained by reason of the destruction thereof, and 
the amount which shall be recovered in said action 
shall be paid out of the county treasury on warrants 
drawn by the commissioners thereof, who are hereby 
required to draw the same as soon as said damages are 
finally fixed and ascertained.”” The provisions of this 
act were extended to the county of Allegheny by the 
act of March 20, 1849 (P. L. 184). A somewhat similar 
act had been in force in Philadelphia since 1836. (See 
Pamphlet Laws, 711, § 36.) Weare charged with no 
duty of vindicating the wisdom of this legislation. It 
is proper to say, however, that the principle embodied 
in the act is not new. As early as 1285 the Parliament 
of England, by Statute of Winton, or Winchester (1 
Stat. 13 Edw. I, p. 2, ch. 3, see 1 Hawk. P. C., ch. 68, 
§ 11), provided a remedy against the hundred, county, 
etc., in which a robbery should take place, for the dam- 
ages caused thereby, to be recovered by the party 
robbed in any action against any one or more of the 
inhabitants. This statute was re-enacted by 28 Edward 
III, ch. 2. Subsequently the statute 27 Eliz., ch. 13, 
§ 2, provided for the assessment of the damages against 
all the inhabitants of the hundred after a recovery 
against one or more. Next we have the famous Riot 
Act of 1 George I, ch. 5, §§1 to 7, which was passed by 
reason of the tumult attendant upon the accession of 
that king to the throne, and which made it a felony, 
without benefit of clergy, for any person unlawfully 
to assemble and demolish any church or dwelling- 
house. The sixth section of the same act provided 
that in case such church or dwelling-house should be 
destroyed, the inhabitants of the hundred in which it 
was situated should be liable for its value. This was 
followed by the act of George II, ch. 10, §1, and the 
laws upon this subject were consolidated in 1827 by 7 
and 8 George IV, ch. 31. It will thus be seen that we 
have imported the principle of the act of 1841 from 
that country from whence we derive the great body of 
our common law. That it was not transplanted at an 
earlier date is perhaps due to the fact that new coun- 
tries sparsely settled do not early develop riotous ten- 
dencies. 

(The court here discuss the question whether the 
statute controverts or was repealed by the Constitu- 
tion of Pennsylvania of 1874. The argument pos- 
sesses only a local value.] 

It is said that the plaintiffs did not prove any notice 
to a constable, alderman, ora justice of the peace of 
the ward, borough or township, or to the sheriff of the 
county in which their property was situated, of any 
intent to destroy their property, or of the fact that a 
mob had been collected for such purpose. Nor did 
they prove that sufficient time had not intervened to 
enable them to do so; and that, in the absence of such 
proof, it was error in the court below to charge the 
jury, that, under all the evidence in the case, if be- 
lieved by them, the plaintiffs were entitled to re- 
cover. 

It is provided by the 8th section of the act of 1841, 
that ‘‘no person or persons shall be entitled to the 
benefits of this act if it shall appear that the destruc- 
tion of his or their property was caused by his or their 
illegal or improper conduct, nor unless it be made to 
appear that he or they, upon the knowledge had of the 
intention or attempt to destroy his or their property, 
or to collect a mob for such purpose, and sufficient 
time intervening, give notice thereof to a constable, 
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alderman, or justice of the peace of the ward, borough 
or township in which said property may be situated, or 
to the sheriff of the said county, and it shall be the 
duty of said sheriff, alderman, constable, or justice, 
upon the receipt of such notice, to take all legal means 
to protect said property so attacked or threatened,” 
ete. 

It is manifest that a property-owner cannot be in 
default for want of having given notice under this act, 
unless, first, he had knowledge of an intention on the 
part of the mob to destroy his property; and second, 
that there was sufficient time intervening to give the 
notice contemplated by said act. It is equally clear 
that the object of such notice is to inform the proper 
officer, so that the property may be protected. These 
positions are fully sustained by authority, both in this 
State and in New York where a statute similar to the 
act of 1841 exists. In Donoghue v. The County of Phil- 
adelphia, 2 Barr, 230, it was said by Mr. Justice Ser- 
geant: ‘*The next question is as to the notice. The act 
of Assembly requires that notice be given to the sheriff, 
alderman, justice or constable, where there is sufficient 
time intervening. But in what cases is the party re- 
quired, by the act, to give this notice? When he has 
knowledge of the intention or attempt to destroy his 
property, or to collect a mob for such purpose. It 
would be strange to require him to give notice when 
he has not such knowledge, and therefore, in such 
case, he is not debarred from his remedy, though he 
has not given such notice.” In St. Méchuel’s Church v. 
County of Philadelphia, Brightly’s Rep. 121, the de- 
fendaut offered to prove that several days before the 
property was burned notice was given to two of the 
trustees of the church of such intention, and that they 
had neglected to give any notice to the sheriff. Rog- 
ers, J., rejected the offer because the knowledge was 
not had by or notice given to the trustees in their cor- 
porate and officia! capacity. It would be equally un- 
necessary to give notice to the sheriff or other oflicer 
where he already had knowledge of the facts, or such 
notice would be unavailing for the purpose of protec- 
tion. Newberry v. New York, 1 Sweeney, 369; Schiel- 
lein v. Kings Co., 43 Barb. 491 That the sheriff of 
Allegheny county had knowledge of the mob and of 
their intention, clearly appears from the testimony of 
that officer, offered by the defendants themselves. The 
sheriff had visited the mob on the evenings of July 
19th, 20th, and 21st. When he saw the mob on the 
evening of the 19th they had commenced their work 
by the forcible seizure and retention of possession of 
the property of the railroad company. When he or- 
dered them to disperse, they refused to do so, and told 
him “ they were going to hold that road, and that they 
were going to wade in blood to their waists.’’ The 
sheriff adds: The mob remained in possession of the 
road and increased in numbers, and that continued 
until Saturday evening. Mr. D. M. Watt was exam- 
ined on behalf of the plaintiffs, and said that he called 
upon the sheriff in company with Hon. John Scott, of 
counsel for the company, on Thursday night, July 19th, 
and informed that officer ‘‘that the property of the 
company was in possession of a mob at Twenty-eighth 
street, and that we were unable to move our trains or 
get possession of the switches, and that we desired 
protection. Mr. Scott called upon him, on the part of 
the company, for a proper force to protect the property 
of the company, and to protect the company in the 
movement of their business.’’ ‘No destruction of 
property took place until after five o’clock P. M. of July 
2ist.” It is manifest therefore that the objection that 
proper notice was not given under the act of 1841 is 
without foundation. 

It was further objected that the plaintiffs’ bailees, 
the Pennsylvania R. R. Co., were guilty of improper 
conduct, within the meaning of the act of 1841. The 
eighth section of that act provides that “‘no person 





* * * ghall be entitled to the benefit of this act 
if it shall appear that the destruction of his property 
was caused by his * * * illegal or improper con- 
duct.’’ It was contended that by using the words * il- 
legal or improper conduct,’’ the law makes a distine- 
tion between conduct which is actually illegal and that 
which, although not technically unlawful, may be still 
improper. Just what is “improper conduct” within 
the meaning of the act of 1841 is a nice question. We 
are not without rulings in our own State and else- 
where, where similar statutes exist, that may throw 
some light on the question. In Donoghue v. Philadel- 
phia, supra, Chief Justice Gibson placed his rulings on 
the legal rights of the owners of the property, and 
when it was urged that the introduction of armed men 
into the house, under the excitement existing at the 
time of the firing upon the mob, was injudicious, he 
replied, in his charge to the jury: ‘That it was justi- 
fiable to introduce men and arms into the house as the 
exercise of a freeman’s privilege, whether there was 
an apprehension of danger or not; and that if the 
mob was not fired on until after it had begun the 
attack, this part of the defense had failed.’”’ To the 
same effect are the rulings of Mr, Justice Rogers, in 
The Hermits of St. Augustine v. Philudelphia County, 
Brightly, 116, and St. Michael’s Church v. Philadelphia 
County, id. 121. It would seem to be clear that in or- 
der to defeat a recovery upon this ground for property 
destroyed by a mob, the “improper conduct” must 
have been the proximate cause of the destruction. 
* Was caused ”’ is the language of the act. In Lavery 
v. Philadelphia County, 2 Barr, 233, it was said by Mr. 
Justice Sargeant: ‘‘In order to debar a person from 
the remedy provided by the act of Assembly of 31st of 
May, 1841, it must be made to appear, in the words of 
the act, that the destruction of his property was caused 
by his illegal or improper conduct.” In the State of 
New York the statute reads, that ‘‘ no person shall be 
entitled to recover, if it shall appear upon the trial 
thereof that such destruction was occasioned, or in 
any manner aided, sanctioned or permitted by the 
carelessness or negligence of such person.” Ely v. 
The County of Niagara, 35 N. Y. 297, was decided upon 
this act. It was an action for the destruction of a 
dwelling-house. The county, in the court below, of- 
fered to prove that the house was a notorious bawdy 
house, kept by the plaintiff as such; that it was the 
resort of prostitutes, thieves, and murderers; that 
prior to its destruction a policeman of the town was 
found murdered in front of the house, and that he 
was so murdered by some one who made the house a 
resort, and during a drunken debauch therein; that 
when this fact became known the citizens were so en- 
raged that in a body they assembled and destroyed the 
house. The court below rejected the offer, and this 
ruling was affirmed, both in the Supreme Court and 
the Court of Appeals, and it was held that the act of 
the plaintiff, which would prevent her recovery, must 
be the proximate cause, and the loss the natural and 
necessary consequence. See, also, Blodgett v. City 
of Syracuse, 36 Barb. 526. It has never yet been held 
that the assertion of a legal right, in alegal manner, in 
pursuit of a legal and ordinary business, was such 
‘*improper conduct ”’ as would prevent the owner of 
property destroyed by a mob, from recovering its 
value, under the act of 1841, or similar statutes. It is 
not pretended that the plaintiffs did any improper act. 
They were hundreds of miles away, and knew nothing 
of the destruction of their property until it was ac- 
complished. But it is said they are responsible for 
the act of the Pennsylvania Railroad Company, their 
bailees. Conceding this to be so forthe purposes of 
this case, what act of the company was illegal or im- 
proper within the meaning of the statute? It was said 
that the mob was fired upon. Granted. But by whom? 
Not by the Pennsylvania Railroad Company, but by 
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the military sent there by the governor of the 
State, in response to a telegram from the sher- 
iff of Allegheny county, asking for troops to as- 
sist in quelling the riot. Whether the firing was 
judicious under the circumstances, we are not called 
upon to say. It isno part of this case. It is enough 
for us to know, that whether judicious or other- 
wise, it was an act for which neither the company nor 
the plaintiffs are responsible. But it is said that the 
company reduced the wages of their employees, and in 
the face of the dissatisfaction produced thereby, en- 
deavored to move their trains in opposition to the will 
of the mob. A more untenable position than this 
could not well be imagined. For some days cars 
loaded with freight from distant points had been ac- 
cumulating in the yards at Pittsburgh by reason of the 
strike and the refusal of the strikers to allow them to 
move forward to their destination. The result was a 
blockade, paralyzing the business of the country, 
upon this, one of the greatest arteries of commerce. 
In such a vast collection of freight there must have 
been much of a perishable nature. It was the duty, 
involving a legal responsibility on the part of the com- 
pany, to forwardit. In doing so they were but assert- 
ing a legal right and performing a legal duty which 
they owed to shippers and consignees. Their action 
was neither illegal nor improper under the act of 
1841. 

It was further objected that ‘‘ where an insurrection 
is by reason of its nature and extent beyond the power 
of the local authorities to anticipate or subdue, a 
county cannot be held liable for the loss of property 
destroyed during and in consequence of it.’”’ This 
proposition is a crystallization of the offers of evidence 
contained in the fourth and fifth assignments of error. 
To which may be added the point, pressed upon the 
argument, that after the appearance of the military of 
the State upon the scene, in obedience to the order of 
the executive authority, the responsibility of the 
county of Allegheny ceased. The word ‘“‘insurrec- 
tion” in this connection is not applicable. The mean- 
ing of it is: *‘ A rising against civil or political author- 
ity; the open and active opposition of a number of 
persons to the execution of law in a city or State; a 
rebellion; a revolt.”’—Worcester. There was nothing 
of the kind here. It was a mob, and nothing more. 
It has never been held that the responsibility of a city 
or county for the violence of a mob depends upon its 
size or formidable character, or that the failure of the 
civil authorities to suppress it, or that their calling 
upon the military authorities for aid relieved them 
from liability. History furnishes three notable in- 
stances which go far to establish the contrary view. 
The first one to which I refer was the ‘‘ No Popery”’ 
riots of London, in June, 1780. This was the most ex- 
tensive riot of which we have any record. For several 
days, the mob, numbering 60,000 persons, had complete 
control of London. The authorities were paralyzed. 
The immediate cause of the tumult was the presenta- 
tion of a petition by Lord George Gordon to Parlia- 
ment for the repeal of Sir George Saville’s act for the 
relief of Catholics. The riot commenced on June 2d 
and continued until June 8th. It was not confined to 
the city of London, but spread throughout the 
kingdom. The whole city was in a state of anar- 
chy. On the evening of June 6th thirty-six dif- 
ferent fires were raging caused by the mob. The 
famous prisons of the Fleet and King’s Bench were 
fired, and the prisoners released; all the public build- 
ings threatened; many private houses sacked, includ- 
ing that of the chief magistrate of the highest criminal 
court in the kingdom, Lord Mansfield, whose furniture, 
pictures, buoks and papers,were all burned. More than 
450 persons were killed. It was only by the vigorous use 
of the military power that the mob was finally sub- 
dued. The courts of England held that the loss fell 





within the statute, and the respective hundreds were 
liable. Another instance is the Philadelphia riots of 
1844. Here again the civil power was wholly inade- 
quate to suppress the mob, and it was only put down 
at last by the stern use and display of the military 
arm. Said the late Judge King, in his charge to the 
grand jury: ‘Our city during these scenes of violence 
has exhibited the appearance of a town of war, instead 
of the pacific seat of science and literature, of com- 
merce and the industrial arts.’’ The amount of prop- 
erty destroyed was large, for all of which the city was 
held liable under the Act of 1841. Later still we havo 
the draft riots of New York in 1863, when an entire 
army corps was withdrawn from the front, where it 
was sorely needed, to hold in check the rebellious 
elements of that city. In numerous cases the Court 
of Errors and Appeals held the city liable. Newberry 
v. New York, 1 Sweeney, 369; Davidson v. The Mayor, 
2 Rob. 230; Darlington v. The Same, 31 N. Y. 164. 
Some idea of the extent of the damages caused by the 
mob during this riot may be inferred from the fact 
that upon the argument of the case last cited, counsel 
representing the plaintiffs in nine hundred and fifty 
other cases were heard. It may be that the point now 
under discussion was not made in any of the suits 
growing out of the three great riots above referred to. 
I do not find any trace that it was. In view of the 
hundreds of cases, of the large interests involved, of 
the number of eminent counsel employed, not only in 
England, but in New York, and in this State, the fact 
that no such point has ever before been made, is per- 
suasive evidence that there is nothing in it. This, 
however, is not conclusive, and in view of the gravity 
of the issue involved, we will consider it as a new 
question. 

The Act of 1841 is both a remedial and penal statate. 
It is remedial so far as it provides for compensation to 
the person whose property has been destroyed, and 
penal so far as it throws the burden of that compensa- 
tion upon the municipality within whose borders the 
destruction took place. It is but an extension of the 
ancient English law, which made the inhabitants of 
the respective hundreds responsible for robberies com- 
mitted therein. Formerly, as we have seen, @ person 
robbed had his remedy against any inhabitant of the 
hundred; that is to say, the inhabitants were jointly 
and severally liable. Then the law was so changed 
that damages recovered against an individual could be 
assessed against all the inhabitants, so as to compel 
contribution. Afterward it was still further modified 
so as to give the right of action against the hundred. The 
principle upon which this legislation rested was that 
every political subdivision of the State should be 
responsible for the public peace and the preservation 
of private property; and that this end could be best 
subserved by making each individual member of the 
community surety for the good behavior of his neigh- 
bor, and for that of each stranger temporarily sojourn- 
ingamongthem. The effect was to make each citizen 
a detective, and on the alert to prevent as well as to 
detect and punish crime. There was no exception in 
favor of robberies committed by overwhelming num- 
bers, and by such a show of force as to overawe and 
overpower the limited constabulary of the hundred, or 
such as were committed by strangers. In either case 
the hundred was liable to the person robbed, however 
difficult or impossible it might be for the inhabitants 
to anticipate or prevent it. It was evidently a police 
regulation, based upon grounds of public policy, and 
enforced without regard to the hardships of particular 
cases. Our act of 1841 is also a police regulation, and 
rests upon like grounds of policy. Under our political 
system the State grants a portion of its sovereignty to 
certain municipalities. It clothes them with certain of 
its power, and exacts from them in return the perform- 
ance of certain duties. Among the powers granted is 
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that of maintaining a police force. 
exacted is that of preserving the public peace. There 
is an implied contract between the State and every 
municipality, upon which it bestows a portion of its 
sovereignty, that such municipality shall preserve the 
public peace, and maintain good order within its 
borders. The State lends its aid when the local author- 
ities are overborne, and a call for assistance is made in 
the manner pointed out by law. But it is entirely 
within the power of the sovereign to make such com- 
munities responsible for the preservation of order. The 
privileges conferred must be taken with such burdens 
as the law-making power chooses to annex thereto, and 
where liability for mob violence is imposed without 
qualification, it is not within the scope of judicial 
power to write exceptions into the law which the legis- 
lature, in its wisdom, has not seen proper to place 
there. It may seem a harsh rule to hold a community 
responsible for the effects of mob violence, which 
apparently, at least, they had no power to prevent, yet 
not more so than to hold every inhabitant of the Eng- 
lish hundred liable for a robbery of which he knew 
nothing, and had no means of arresting. In both cases 
it isa police regulation. It is based upon the theory 
that with proper vigilance the act might and ought to 
have been prevented. That this is true with mobs, as 
a general rule, is well known. <A mob is always 
cowardly, and usually of slow growth. It increases in 
size and courage just in proportion as the authorities 
evince hesitation or timidity. That this hesitation is 
often the result of indifference, if not of open sym- 
pathy, is unfortunately too true. It is rare that a mob 
is without a large body of sympathizers at its com- 
menucement. This is because its fury is generally 
directed against an unpopular object. In populous 
communities, especially in large cities, there are 
always antagonisms of race, religion, politics or social 
condition, which enable the demagogue to fan the fires 
of popular discontent, and incite the disorderly to acts 
of violence. It is because of this sympathetic feeling 
that mobs are often enabled to get the mastery, the 
fact being overlooked that a mob when once aroused, 
and maddened by success, becomes, like a wild beast, 
dangerous alike to friend and foe. There is nothing 
upon the face of this record to show that the Pitts- 
burgh riots of 1877 were an exception to this rule. We 
see no evidence of any serious attempt upon the part 
of the local authurities to suppress it at the time of its 
commencement. A feeble attempt was made by the 
sheriff, resulting in the enrolment of some half dozen 
deputies. But there was no proclamation calling upon 
the body of the county to come to his assistance in 
preserving the public peace. No one doubts at this 
day that if a proper effort had been made at the proper 
time the mob could have been held in check. No one 
doubts that it would have been, had the citizens of the 
county realized that they were responsible for the loss. 
But this act of assembly, folded away among the pam- 
philet laws, was probably forgotten or overlooked, even 
by those who kuew of its existence. In the end the 
mob that had defied the military power was put down 
in the main by the civil authorities, after the citizens 
had been aroused by a sense of common danger. The 
law will not tolerate the spectacle of a great city look- 
ing on with indifference while property to the value of 
millions is being destroyed by a mob. To prevent just 
such occurrences was one of the objects of the Act ef 
1841. The fact that the State, when called upon, ren- 
dered its assistance, and sent a portionof its military to 
the scene, did not absolve the county from its implied 
obligation to preserve the peace, nor from its respon- 
sibility for a neglect of that duty. Were it otherwise, 


it might be to the interest of a municipality to increase 
the size of the mob. 

The right of the plaintiffs to recover is further re- 
sisted upon the ground: 1. That being non-residents, 


Among the duties 





they are not entitled to the benefit of the Act of 1841; 
and 2. That the property having been shipped at Cin- 
cinnati for Philadelphia, and destroyed on the cars 
en route, was not “situate’’ in the county defendant, 
within the meaning of the act. The first ground of 
objection appears to be based upon a mistake of the 
fact. The “history of the case,’’ furnished by the 
defendant, asserts that the plaintiffs are citizens of 
Philadelphia. I notice, however, that in the case of 
Webb & Son, argued with this, the plaintiffs are citi- 
zeus of Baltimore, Md. As therefore the point must 
be met in that case, I will dispose of it here. 

No authority has been cited, nor has any suflicient 
reason been shown, why the act should not apply 
to the property of non-residents. It is broad enough 
in its terms to cover it. ** In all cases,’’ is the language 
of the statute. There is nothing in the spirit or reason 
of the act to discriminate against non-residents. The 
stranger robbed had his remedy against the hundred 
as well as if he had been an inhabitant thereof. Our 
entire system of law, for the protection of person and 
property, places the citizen and stranger upon the same 
plane of security. It has never yet said to a mob: 
You must not touch the property of A because he is a 
citizen of the State, but you may work your will upon 
the property of B, because he is a non-resident. On 
the contrary, it protects the property of the stranger 
stopping for a single night at a hotel—so far as he 
brings it with him — precisely as it protects that of a 
lifelong citizen. Any other rule would be churlish and 
inhospitable, and if successfully asserted, would very 
materially lessen the business of the State, by divert- 
ing passengers and freight into channels where a more 
liberal rule of law prevailed. 

Was the property situated within the county? 
Strictly speaking, personal property cannot be said to 
have a situs. It is situated wherever it may happen to 
be for the time being. This is all that the word means 
in the act of assembly, as applicable to personal prop- 
erty of this description. The act, as before stated, is 
remedial as to the sufferer. Similar acts have been 
invariably so regarded, and have been construed liber- 
ally. In Hyde v. Cogan, 2 Doug. 699, which was one of 
the cases growing out of the Lord George Gordon riots 
of 1780, the statute was largely considered, and all 
the judges, except Lord Mansfield, gave an opinion. 
Said Willes, J.: ‘“*The sixth clause I rather con- 
sider as remedial. It may be said to be penal as 
to the hundred, but is certainly remedial as to 
the sufferer.”” Ashland, J.: “The purpose of this 
act is remedial, and, therefore, it ought to receive 
a liberal construction.’”’ Butler, J.: “The statute 
is so penned that the words might possibly admit of 
two constructions, and therefore it is material to con- 
sider whether it is penal or remedial, because there is 
a well-known difference in the rule of construction, as 
applied to the laws of the one sort and of the other. 
When they are remedial the interpretation is to be 
liberal, so as best to apply to theend. * * * If the 
clause upén which this case arises (6) is remedial, which 
I think it is, the most extensive sense must prevail, 
and it was so held in both cases cited at bar. Radcliffe 
v. Eden; Wilmot v. Horton. But independent of au- 
thority, as the clause is remedial, it must receive a lib- 
eral construction.” ‘It was accordingly held in that 
case that under the statute of George I, commonly 
called the ‘Riot Act,’ which made it felony without 
benefit of clergy ‘ for any persons unlawfully, riotously 
and tumultuously assembled together, to the disturb- 
ance of the public peace, unlawfully and with force 
to demolish or pull down any church or chapel, or any 
building for religious worship, ete., if any persons 
riotously assembled in part demolish and pull down a 
dwelling-house, and at the same time destroy goods 
and furniture in the house, although such goods and 
furniture were not destroyed by means of the pulling 
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down of the house, the hundred is liable, under the 
above statute, for the destruction of the furniture, as 
well as of the house.”” And in Donoghue vy. The City 
of Philadelphia, supra, an accidental destruction by 
fire, communicated from a building fired by a mob, 
was held to bewithin the act. In Commissioners 
of Kensington v. The County of Philadelphia, 1 
Harris, 76, it was held that a municipal corpora- 
tion is included within the term person or persons, 
authorized by the act of 1841, to bring suit for injury 
to its property by a mob. Of a similar statute in 
New York, the Supreme Court of that State, Schiel- 
lein v. Kings County, supra, said: ‘*The statute must 
receive a reasonable and liberal construction.’’ And 
of our own statute, Justice Rodgers said, at Nist Prius, 
in The Hermits of St. Augustine v. County of Philadel- 
phia, supra: ‘The act of assembly has been care- 
fully drawn, and is wise, just and beneficial in its char- 
acter. * * * If the act is always rigidly enforced when 
violated, the effect will be found highly beneficial.’ 
It requires no strain to bring the property in question 
within the letter and spirit of the act of 1841. On the 
contrary, it would require a wrenching of the law to 
hold that the act did not apply. 

The learned judge was right in rejecting the offers 
of evidence embraced in the second, third and fourth 
specifications. It is manifest that if received they 
would not have amounted to a defense. The offers 
were also vague, involving conclusions rather than 
facts. An offer to show that the mob was beyond the 
control of the civil authorities was incomplete in the 
absence of any attempt to prove its number or size, 
or that an effort had been made to suppressit. An 
examination of the bill of exceptions shows that 
while the learned judge rejected the offers as a whole, 
he nevertheless allowed the witnesses to proceed, with 
the understanding that they were to be checked if 
necessary. In this way the defendants got before the 
jury a very full history of the riots, which was not 
contradicted in its essential features. 

Upon all the points presented the law is against the 


county, The judgment, therefore, must be affirmed. 
——_____@— 
LEGISLATIVE POWER CANNOT BE DELE- 
GATED. 


DISTRICT OF COLUMBIA SUPREME COURT. 


Roacu v. VAN Riswick. 


Where the exercise of legislative power is constitutionally 
vested in a definite legislative body, it cannot by that 
body be delegated to another. Therefore Congress, 
which is vested by the Federal Constitution with power 
to exercise exclusive jurisdiction over the District of 
Columbia, cannot invest a local Legislature with such 
power, and the act of February 2], 1871, which estab- 
lished a District government, so far as it attempted to 
confer on such government legislative power, was in- 
operative and void. 

Accordingly, a statute of [the District Legislature, estab- 
lished under said act, declaring certain judgments liens 
on real estate, was an act of legislation which Congress 
alone could pass, and was invalid. 


PPEAL from a decree of the Special Term. The 
opinion states the facts. 


Birney & Birney, for complainants. 
T. A. Lambert, for defendant. 


Cox, J. The facts are as follows, viz.: In February, 
1870, Castleman, the owner, in fee, of a part of lot 10, 
in square 489, Washington, conveyed it to S. L. Phil- 
lips, in trust, to secure a debt of $5,000 due to the 
Mutual Life Insurance Company. 

While Castleman owned the equity of redemption, 
Holtzman, one of the complainants, recovered a de- 
cree against him for about $5,000, and Roach, the other 





complainant, recovered a judgment against him for 
about $900, and on both these writs of fi. fa. were is- 
sued, which were returned nulla bona. While the de- 
cree and judgment were in full force, but before any 
proceedings were commenced in equity to enforce 
them against the equity of redemption, Castleman 
sold and conveyed his equity of redemption to Van 
Riswick. Shortly after, this bill was filed by Roach 
and Holtzman, to subject the equity of redemption in 
Van Riswick’s hands to sale, for the satisfaction of 
this judgment and decree, and the court below decreed 
a sale accordingly, from which decree Van Riswick 
appealed. 

The decree passed at Special Term was based upon 
an act of the legislative assembly of the District of 
Columbia, of August 2, 1871, entitled “* An act to make 
judgments a lien on equitable interests.’’ It enacts, 
“that all judgments that have been, or hereafter may 
be, entered by the Supreme Court of the District of 
Columbia against any person or persons * * * be, 
and the same are hereby made and declared to be, 
alien on equitable interests of such person or persons 
* * * in and to any real estate within the District 
of Columbia, from and after the date of this act: Pro- 
vided, that such lien shall only be enforced by a pro- 
ceeding in equity,”’ etc., ete. 

On the part of the defendant, Van Riswick, it is con- 
tended that the District Legislature had no authority 
to enact that law, and that it was not competent even 
for Congress to authorize that Legislature to enact a 
law of this description. 

There has been an instinctive reluctance on the part 
of bench and bar to recognize the legislation of the 
late government of the District as valid, so far as it 
transcended the limits of strictly municipal action. 
This sentiment has hardly shaped itself into a definite 
opinion or formulated the reasons for its existence. It 
has sometimes sought its excuse in the want of posi- 
tive confirmation by Congress of the legislation in 
question. This, however, is a very unsatisfactory 
foundation for it. The organic act, as it is called, 7. e., 
the act of Februry 21, 1871, which established the Dis- 
trict government, nowhere contains an intimation that 
the acts of the new government are to be inoperative 
until or unless confirmed by Congress; but, on the con- 
trary, by the strongest implication, excludes such idea, 
The 50th section declares that all acts of the legislative 
assembly shall at all times be subject to repeal or modi- 
ficalion by the Congress of the United States. Until 
repealed or modified, the clear implication is that they 
are to operate proprio vigore. If Congress had first to 
approve, it is obvious that its judgment as to the right- 
fulness or expedience of measures submitted to them 
would be exercised then, and it was unnecessary to 
reserve it expressly for the occasion when legislation 
once in force is to be reviewed in order to modify 
orannulit. It is plain to us that as far as Congress 
could confer the power of original and independent 
legislation, needing no confirmation, but complete and 
operative in itself, it has done so by the act in ques- 
tion. The unwillingness so generally felt to give effect 
to this legislation grows partly out of a lurking doubt 
which existed from the beginning and has never been 
dispelled as to the constitutional power of Congress to 
create such an anomalous entity as the late District 
government, and to invest it with the powers which 
the act of 1871 purports to convey. 

It was maintained in argument, that the true con- 
struction of the organic act of 1871 does not require 
us to believe that Congress intended to confer on the 
District government any other legislative powers than 
are appropriate to a municipality, and that general ex- 
pressions in this direction are to be qualified by the 
language constituting the District a corporation for 
municipal purposes. 

We cannot doubt, however, that Congress intended 
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to confer on the District government the fullest legis- 
lative power with certain express restrictions. Their 
power is declared to extend to all rightful subjects of 
legislation consistent with the Constitution and the 
provisions of the organic act, and subject to the re- 
strictions and limitations imposed upon the States 
by the 10th section of the Ist article of the Constitu- 
tion. These restrictions upon the States are restric- 
tions upon a plenary legislative authority, and have no 
meaning as applied to a mere municipal body. Be- 
sides that, if the exception proves the rule, the express 
prohibition against the passage of certain classes of 
special laws which belong to the general legislative au- 
thority of a State is a proof, that but for such prohi- 
bitions and subject thereto, such general legislative 
authority was intended to be conferred. The express 
powers to create corporations, to regulate the practice 
of courts, etc., are also such as appertain only to a gen- 
eral legislative authority. And if this authority is 
rightfully conferred, we shall have to uphold all the 
legislation of the late District government, however 
foreign it may be to the limited purposes of a munici- 
pality such as their act of August 23, 1871, revolution- 
izing the whole law of conveyancing in the District, 
establishing a new rule of limitations for actions of 
ejectment, and changing the titles to real estate; their 
law of August 16, 1871, giving power to justices of the 
peace to issue attachments and replevins; their law of 
August 3, 1871, creating an exemption of part of the 
personal estate of decedents; their law of June 25, 
1873, authorizing this court to take a drunkard’s estate 
out of his hands and put him in the hands of a com- 
mittee, and other similar acts which have been for the 
most part ignored by the profession and the court, and 
tacitly assumed to be of no force when not approved 
by Congress. 

We are compelled, therefore, to meet the direct ques- 
tion whether Congress could, under the Constitution 
of the United States, invest a local government in this 
District with such powers. 

Among the other powers conferred by the Constitu- 
tion, is the power to ‘‘ exercise exclusive legislation in 
all cases whatsoever over such District, not exceeding 
ten miles square, as may by cession of particular 
States, and the acceptance of Congress, become the 
seat of the government of the United States.”’ 

It may be admitted that the term “exclusive ”’ has 
reference to the States, and simply imports their ex- 
clusion from legislative control of the District, and 
does not necessarily exclude the idea of legislation by 
some authority subordinate to that of Congress and 
created by it. For enlightenment on this latter sub- 
ject, we must look to those general principles in regard 
to the nature of legislative power which seem to be 
recognized by the authorities. 

In this country where the principles of constitu- 
tional law are better understood than elsewhere, it 
seems perfectly established that the power conferred 
by a constitution on a legislative body, to make laws, 
cannot be delegated by that body to any other body or 
authority, but is regarded as a kind of personal trust 
reposed ip the legislators, the mode of whose election 
is supposed to contain guaranties of their judgment, 
wisdom and patriotism. And this is carried so far 
that according to the weight of authority, even the 
submission of a law by a Legislature to a vote of the 
people, the source of all authority, would be unconsti- 
tutional, and a law expressed to take effect on its 
approval by a vote of the people would be void. 

The rule is thus expressed in Cooley on Constitu- 
tional Limitations, p. 116, where the authorities are 
collected, viz.: ‘‘One of the settled maxims of con- 
stitutional law is, that the power conferred upon the 
Legislature to make laws cannot be delegated by that 
department to any other body or authority. Where 
the sovereign power of the State located the authority 











there it must remain, and by the constitutional agency 
alone the laws must be made, until the Constitution 
itself is changed. The power to whose judgment, 
wisdom and patriotism this high prerogative has been 
intrusted, cannot relieve itself of the responsibility by 
choosing other agencies upon which the power shall 
be devolved, nor can it substitute the judgment, wis- 
dom or patriotism of any other body for those to which 
alone the people have seen fit to confide this sovereign 
trust.’ 

In Barto v. Himrod, 8 N. Y. 483, the question was, 
whether a law was valid which provided “that the elect- 
ors shall determine by ballot at the annual election, to 
be held in November next, whether this act shall or not 
become a law.” 

The court said: ‘*The Legislature has no power to 
make a statute dependent on such a contingency, be- 
cause it would be confiding to others that legislative 
discretion which they are bound to exercise them- 
selves and which they cannot delegate or commit to 
any other man or men to be exercised. They have no 
more authority to refer such a question to the whole 
people than to an individual.” 

There has been no decision of the Supreme Court 
upon this question, but in the case of Murray's 
Lessee v. Hoboken Land and Improvement Co., 18 
How. 272, the opinion was stated very clearly by the 
court, that the judicial power of the United States 
could not be confided to any other than the tribunals 
in which the Constitution had vested it; and clearly, 
the same rule must apply to the legislative power. 

But this fundamental rule, which forbids the dele- 
gation of legislative power, is subject to a qualifica- 
tion. It is admitted, that even without any express 
constitutional authority, a Legislature may create mu- 
nicipal corporations with certain powers of local gov- 
ernment. According to the spirit of our institutions, 
the regulation of local concerns in a town is consid- 
ered as properly belonging to its inhabitants, and not 
properly the subject of general legislation; and it is 
hardly looked upon as a delegation of legislative au- 
thority, properly so-called, to confer this power of 
regulation on local boards, assemblies or other inferior 
officers. It is rather the grant of a power to pass by- 
laws. Legislative authority for corporate action is of 
course necessary, and it is always subject to legislative 
revision and control. But municipal regulation of 
the internal economy of a town is universally recog- 
nized as something distinct from the exercise of leg- 
islation, which is invesied by the Constitution of a 
State in its Legislature, and cannot be delegated. 
Cooley on Const. Lim. 191. 

Connected with this subject are what have been 
called ‘‘ local option laws.”’ 

It has been held to be no departure from the general 
rule of constitutional law to submit to the inhabitants 
of acertain locality the very question whether they 
shall be incorporated into a municipal body or not, 
inasmuch as they, and not the State at large, are the 
parties intérested in that question. 

Again, although there is a diversity of opinion on 
the subject, the weight of authority seems to be that 
laws relating to the prohibition or licensing of the sale 
of intoxicating liquors, the licensing of places of 
public amusement, the punishment of persons 
keeping gambling houses, and others of like character, 
which are only to go into operation when approved by 
vote of the inhabitants of the towns to which they 
relate, are not unconstitutional. The general reason- 
ing sustaining them is illustrated by the case of State 
v. Noyes, 10 Fost. 293, in which the court say: ‘ As- 
suming that the Legislature has the right to confer the 
power of local regulation upon cities and towns, that 
is, the power to pass ordinances and by-laws, in such 
terms and with such provisions, in the classes of cases to 
which the power extends, as they may think proper, it 
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seems to us hardly possible seriously to contend that the 
Legislature may not confer the power to adopt within 
such municipality a law drawn up and framed by 
themselves. If they may pass a law authorizing towns 
to make ordinances to punish the keeping of billiard 
rooms, etc., they may surely pass laws to punish the 
same acts, subject to be adopted by the town before 
they can be of force init.’’ And the author, Cooley, 
says, in a note, p. 124, that ‘‘it seems difficult to an- 
swer this reasoning if it be confined to such laws as 
fall within the proper province of local government, 
and which are therefore usually referred to the judg- 
ment of the municipal authorities or their constitu- 
ency.”’ 

In other words, the reasoning amounts to this, viz. : 
that if the Legislature may confer the general power 
of regulation as to certain subjects on the inhabitants 
of any locality, which includes the power to pass or- 
dinances or by-laws, so they may also authorize such 
inhabitants to adopt an act of the Legislature relating 
to the same objects, as this would be virtually author- 
izing them to pass a special ordinance on a subject 
proper for local regulation. And I think it will be 
found that every local option law, which has been sus- 
tained by the courts, has been one of this local char- 
acter, which a municipality itself might have been 
authorized to pass, and the courts which have sustained 
them have been at pains to declare their adherence to 
the general doctrine which denies the power of dele- 
gating general legislative authority. See Hammond vy. 
Haines, 25 Md. 541, and other cases cited by Cooley. 

It will at once suggest itself, that it is difficult to 
draw the line between powers that are strictly muni- 
cipal, and may rightly be conferred on local corpora- 
tions, and those which are properly legislative and 
cannot be delegated. But this difficulty does not dis- 
prove the existence of such a dividing line. A similar 
difficulty was experienced by the Supreme Court, in 
the effort to reconcile the exclusive powers of Congress 
to regulate commerce between the States, and the 
right of taxation by the State, of persons and property 
within its limits, where that taxation has seemed to 
interfere with the free transportation of freight and 
passengers from State to State. 

As that court says, in Osborne v. Mobile, 16 Wall. 479: 
“The difficulty of drawing the line between constitu- 
tional and unconstitutional taxation by the State was 
acknowledged, and has always been acknowledged by 
this court; but that there is such aline is clear, and 
thecourt can best discharge its duty by determining 
in each case on which side the tax complained of is.’’ 

Notwithstanding the difficulty of laying down gene- 
ral rules, there are some subjects to which we can, with 
reasonable certainty, assign their proper place, as be- 
tween the State and the municipality. Thus, univer- 
sal usage and legislation recognize the preservation of 
public order, morals and health, the regulation of 
markets and places of amusement, the inspection of 
provisions, the improvement and repair of streets, and, 
as an incident to the others, the levying of general 
taxes and special assessments, as appropriate powers 
of a municipality. 

On the other hand, titles to property, its transfer and 
transmission, the form and effect of judicial proceed- 
ings, the formalities and effect of contracts, the law 
of commercial papers, the whole subject of crimes, and 
other subjects of equally general interest, one would 
naturally assigu to the highest legislative authority in 
a State. 

There might be twenty municipalities in one State, 
Each might have its own powers and its own mode of 
exercising them, as to the subjects which I have men- 
tioned as proper to be handled by it. But it is appa- 
rent, that the second class of subjects that I have 
mentioned should be dealt with by laws operating 
uniformly through a State. It would never do to have 








different rules of property, different laws of contract 
generally, or of commercial paper in particular, differ- 
ent legal proceedings and remedies, and different crim- 
inal codes in the different municipalities of a State. It 
is very plain that the disposition of these subjects by 
law is the exercise of legislative power, and that, when 
that is constitutionally vested in a definite legislative 
body, it cannot, in the nature of things, be delegated 
to another. The power of making laws, derived di- 
rectly from the people, is legislative; the power of 
local regulation derived from the Legislature is munici- 
pal, no matter how limited or extensive the locality 
embraced by it. 

These conclusions will apply to the Congress of the 
United States, even if we regard it as a mere local 
Legislature, in its relations with the District of Colum- 
bia. When it assumed jurisdiction over the District, 
it found two corporations, Alexandria and George- 
town, in existence, and a few years later it createda 
third, the city of Washington. Each one of those cor- 
porations had a charter, and all the charters differed 
more or less in detail, while the general features of 
municipal charters were common toall. It would have 
been preposterous for Congress to have committed to 
each the power of regulating or ordaining legal pro- 
ceedings and remedies, establishing the law of con- 
tracts, etc., within their respective corporate limits. 
Three or four different systems of law would have pre- 
vailed, the creatures of municipal action, and great 
confusion, and perhaps conflict would have prevailed. 
Each one of these was essentially a municipal corpora- 
tion, exercising derivative powers of local regulation, 
and if they had been all consolidated, it is not per- 
ceived that their essential character would have been 
changed. 

But there are still more important considerations 
influencing this question. Congress is not a local Legis- 
lature in reference to this District, but it legislates for 
this District in its character as a national Legislature. 
In the case of Cohens v. Virginia, 6 Wheat. 264, this 
question was disposed of. Cohen was indicted in the 
Quarterly Sessions Court for the borough of Norfolk, 
Virginia, for selling lottery tickets contrary to a stat- 
ute of that State, the Sessions Court being the highest 
court having jurisdiction of the case. The defendant 
defended under the charter of the city of Washington, 
as an act of Congress, which authorized the drawing 
of lotteries for certain purposes. On his conviction, a 
writ of error issued to the Sessions Court from the 
Supreme Court of the United States. It was moved 
to dismiss the writ of error for want of jurisdiction in 
the Supreme Court. The motion was denied, and the 
cause then argued on the merits. On the question of 
jurisdiction it was maintained, that this was not a case 
arising under a law of the United States, in which an 
authority under such a law was called in question, be- 
cause Congress, in legislating for the District of Colum- 
bia, acts as a local Legislature and not as the Congress 
of the United States. Judge Marshall said: “In the 
enumeration of the powers of Congress, which is made 
in the 8th section of the 1st article, we find that of ex- 
ercising exclusive legislation over such District, etc., 
etc. This power, like all others which are specified, is 
conferred on Congress as the Legislature of the Union, 
for strip them of that character,and they would not 
possess it. In no other character can it be exercised. 
In legislating for the District, they necessarily preserve 
the character of the Legislature of the Union, for it is 
in that character alone, that the Constitution confers 
on them this power of exclusive legislation. This 
proposition need not be enforced,”’ etc., ete. 

It is matter of history that the legislation of Con- 
gress, respecting the internal affairs of the District, has 
in various instances had direct reference to the inter- 
ests of the people of the States. Thus, non-resident 
executors and administrators from the States, by act 
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of 1812, were allowed to sue and recover claims in the 
courts of the District. So, at a later date, it is a mat- 
ter of private history, that the arrest for debt, here, of 
a visitor from a State, was the occasion of the abolition 
by Congress of imprisonment for debt. Other illustra- 
tions might be given showing that in practice, as well 
as theory, the legislation of Congress, for this District, 
is the exercise of one of the powers conferred on it, as 
the national Legislature. 

If this be so, then this power is to be viewed in the 
same light as the other powers conferred on Congress, 
viz., those of regulating commerce, borrowing money 
on the credit of the United States, coining money, etc., 
etc. 

Now, if we suppose Congress to have conferred on 
the corporation of Washington, or any other manici- 
pal body here, the power to regulate commerce between 
the northern and southern States, in its transit through 
the District, as by levying tolls on transportation of 
persons and freight; or of establishing a mint and coin- 
ing money, etc., we would at once see how glaring an 
abdication and transfer of its proper functions Con- 
gress would be guilty of. The same might be said if 
Congress had authorized the corporation of Washing- 
ton to legislate for the District of Columbia. But, 
according to what has been shown, it would be none 
the less such for Congress to delegate to a municipality 
of its own creation the power of general legislation, 
expressly confided to it by the Constitution over this 
District, including, asin this case, the power to regu- 
late the practice of the courts of the United States 
here and to determine the effect of their judgments, 
and thus change the common law of titles derived by 
us from Maryland, which could only be changed by an 
act of legislation of the most authoritative character. 

We are referred to the laws establishing governments 
in the territories, as an example of the delegation of 
its legislative authority by Congress, which has re- 
ceived the sanction of judicial authority. 

The clause in question is, ‘‘that Congress shall have 
power to dispose of and make all needful rules and 
regulations respecting the territory, or other property 
belonging to the United States.” 

Now, the question from what source Congress derive 
the power to legislate for the territories has been the 
subject of much discussion, and cannot be said to be 
authoritatively settled. The clause in question does 
not corltain the language usually employed in confer- 
ring powers of legislation, but apparently refers to 
mere property. The terms “ or other property ’’ would 
seem to imply, that the territory as property is to be 
the subject of rules and regulations and disposition. 

It has been denied that the power to legislate is de- 
rived from this clause, and it was pointedly contrasted, 
by Chief Justice Taney, in the case of Scott v. Sandford, 
19 How. 393, with the language relating to the District 
of Columbia. 

It has been maintained, that no power of legislation 
over territories was granted in the Constitution, in 
terms, or was intended to be so granted, because the 
government of the existing territories was then already 
provided for, by ordinances of the Congress of the con- 
federation, and by the terms and conditions of the ces- 
sions of territory by Virginia and the other States, 
and the Constitution did not contemplate or provide 
for the acquisition of other territories, and that the 
power actually exercised by Congress, of establishing 
territorial governments, is simply a consequence of 
the power to acquire territory by treaty or conquest; 
and again, that the territorial governments are sub- 
stantially the mere exercise of the natural right of self- 
government, by the new political communities occu- 
pying the territories, permitted and regulated by 
Congress, which occupies more an international than a 
constitutional relation to them. On the other hand, a 


wider scope has been given to the power to make rules 





and regulations, and the power to establish territorial 
governments has been deduced from it. These ques- 
tions were merely suggested, first, in the case of Amer. 
Ins. Co. v. Carter, 1 Pet. 511; United States v. Gratiot, 
14 id. 526, but were debated at great length, in the case 
of Dred Scott v. Sanford. 

** Non nostrum est tantas componere lites, but until it 
can be considered as settled, that the power to dispose 
of and make all needful rules and regulations respect- 
ing the territory, or other property belonging to the 
United States,’ is identical with the power to exercise 
exclusive legislation over such District as may become 
the seat of government, the practice of Congress in 
regard to the territorial governments furnishes us no 
authoritative guide in the interpretation of the clause 
relating to the District of Columbia. 

The case of Clinton v. Engelbrecht, 13 Wall. 434, is 
supposed to give countenance to the idea that the 
omission of Congress to disapprove is equivalent toa 
legislative affirmance of the action of the District 
Legislature. 

In that case, the only question was, whether a jury 
ought to have been summoned in conformity with an 
act of the territorial Legislature of Utah territory or 
with the acts of Congress relating to the courts of the 
United States. The Supreme Court held the former. 
reversing the decision of the territorial court. The 
organic act establishing a territorial government for 
Utah, like those relating to the other territories, pro- 
vided that ‘tall the laws passed by the legislative as- 
sembly and governor shall be submitted to the Con- 
gress of the United States, and if disapproved shall be 
null and of no effect.”” Of course, the inference is that 
if not disapproved, they shall be deemed valid. In an- 
swering objections to the validity of the territorial 
law, the court say, in substance and by way of argu- 
ment, that this law must have been transmitted to 
Congress soon after it was enacted, that it has been on 
the statute book for twelve years; that a simple disap- 
proval would have annulled it, and as that has not 
taken place, it is to be presumed that it was impliedly 
sanctioned by Congress. 

But this does not advance usastep in the present 
argument. If Congress has a right to create territorial 
governments with power to pass laws which shall ope- 
rate, proprio vigore, unless disapproved, the omission 
of Congress to disapprove would doubtless furnish a 
fair argument in favor of a tacit approval, and that 
might be sufficient in the case of territorial laws. But 
we have seen that the power of Congress on this sub- 
ject is not derived from any clause in the Constitution 
either authorizing or prescribing the exercise of legis- 
lation, like the clause relating to the District of Colum- 
bia. How the legislative power of Congress is to be 
exercised is distinctly set forth in the Constitution. It 
can only be by bills passed through both houses of 
Congress and approved by the President, or passed 
a second time in spite of his disapproval, or becoming 
operative through his failure to approve or disapprove 
within a certain time. Uuless Congress can abdicate 
and delegate its power and duty of legislation to a 
subordinate agent, there is no such thing known to the 
Constitution as legislation by silent acquiescence in 
the acts of such agent. And thus we are brought 
back to the question discussed at the outset, viz., 
whether this power of legislation can be delegated at 
all. 

Reliance is placed, however, on the case of Welch v. 
Cook, 97 U.S. (7 Otto) 541. The legislative assem- 
bly of the District of Columbia, on June 20, 1873, 
passed an uct exempting property actually employed 
for manufacturing purposes from taxation for a period 
of ten years. Congress, afterward, by act of June 20, 
1878, which abolished the District government, levied 
a tax on all real estate in the District, with certain ex- 
ceptions not embracing the property exempted 4s) 
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aforesaid; aud under this act, the commissiovers of 
the District assessed certain taxes on Welch’s property 
which was employed for manufacturing purposes, and 
he filed his bill to enjoin the collection of the taxes. 
The question was whether the act of the legislative as- 
sembly, when acted upon by Welch in expending his 
money in manufactures on the faith of it, amounted to 
a contract, or was only a bounty act, repealable at the 
pleasure of the law-making power. Judge Hunt, in de- 
livering the opinion of the court,commenced by saying: 
“It is not open to reasonable doubt that Congress had 
power to invest and did invest the District govern- 
ment with legislative authority, or that the act of the 
legislative assembly of June 20, 1873, was within that 
authority. We shall therefore consider the question 
as if that act exempting manufacturing property from 
taxation had been passed directly by Congress.” As 
applied to the particular case, I am not sure that the 
proposition stated by the court is not entirely consist- 
ent with the positions I have taken, for I have conceded 
that legislative or quasi legislative powers for munici- 
pal purposes can be conferred on municipal corpora- 
tions, and the whole subject of municipal taxation 
would be embraced by them. 

[t is said that exemptions from taxation are beyond 
the sphere of municipal action. Invidious exemptions 
are inadmissible whether by municipalities or State 
Legislatures, but we do not see why a municipality 
which is invested with a power of local taxation, may 
not also be authorized to exempt from taxation 
churches, school-houses and other property, for public 
ends. It is a dangerous power, and not to be presumed, 
but Ido not understand the authorities to assert it to be 
essentially extra-municipal, so to speak. The Supreme 
Court, therefore, does not assert the existence of such 
extra-municipal power, in holding the language of the 
Organic Act to confer the power exercised in the par- 
ticular case. But admitting that the court intended 
to assert the power in Congress to confer general legis- 
lative authority on the District government, what 
then? Upon examination of that case, we find that 
this particular question was not made either in the 
pleadings or the argument. The counsel for the Dis- 
trict commissioners made no such point, either ignor- 
ing it or unwilling to rely upon the obnoxious defense 
to the suit of ultra vires, and both parties submitted it 
upon the question whether the exemption law was 
merely a bounty law or made a case of contract. It 
was the strongest view of the case for the plaintiff, for 
the court to assume that Congress could and did au- 
thorize the District government to pass any law within 
the scope of general legislative power, and the court, 
assuming that, proceeded to show that notwithstand- 
ing this, the law in question was a bounty law which 
could be repealed. If that court had adopted the 
very opposite assumption, it would not have affected 
the result of that case. And that court has not been 
in the habit of treating propositions, assumed, under 
these circumstances, as conclusive, or as precluding 
further discussions of questions of importance and 
public interest. Although the justice delivering the 
opinion did say that the power of Congress in question 
could not admit of a doubt, yetas that was not neces- 
sary to the decision of the case, and the discussion and 
decision proceeded upon other grounds, it could hardly 
be said to amount to more than an assumption for the 
purposes of the argument, just as in the cases of Bron- 
son v. Rhodes and Butler v. Horwitz, 7 Wall., the court 
assumed the constitutionality of the Legal Tender 
Acts, but held them to be inapplicable to express con- 
tracts to pay in coin; and yet, in Hepburn v. Griswold, 
8 Wall. 603, sustained the Court of Appeals of Ken- 
tucky in holding the Legal Tender Act of February 
25, 1862, void as to previous contracts to pay generally 
so many dollars. 

We are also referred to the decision of this court in 





United States v. May, reported in 2 MacArtbur, 512. 
May was convicted and sentenced in pursuance of an 
act of the legislative assembly of the District, entitled 
“An act for the prevention and punishment of abor- 
tion, of January 19, 1872. The validity of that act was 
assailed by the counsel for the prisoner, not on the 
grounds assumed in this case, but because section 2 of 
the Organic Act, constituting the District a corpora- 
tion for municipal purposes, etc., did not authorize the 
Legislature to pass such a law. But Justice Olin found 
the authority for it in section 49 of the Revised Stat- 
utes, conferring legislative authority over all rightful 
subjects of legislation. We should agree with him in 
considering that section comprehensive enough to 
confer the power, if Congress could do it. But 
whether Congress could confer the power does not 
seem to have been discussed in that case and was 
not decided. The authority of Congress, not being 
questioned, was, it is true, tacitly assumed. But 
even consistency does not require us to forbear from 
considering and deciding that question when now pre- 
sented directly for the first time, although the concla- 
sions we have reached would work a different result in 
acase similar to that of United States v. May. Both 
as to the case of Welch in the Supreme Court, and 
United States v. May in this court, the language of the 
Supreme Court of California in the case of Denver v. 
Palmer, 21 Cal. 500, is appropriate. In referring to a 
theory assumed by the court in a former case, it says: 
‘*Counsel for the plaintiff claimed that they were enti- 
tled, etc., etc. It was entirely unnecessary for the 
purposes of the case that we should adopt a different 
theory. The real points of the controversy can be set- 
tled upon the theory adopted by counsel as well as 
upon any other. So we followed the lead of counsel 
and assumed for the purposes our opinion, as they 
had for the purposes of the trial, etc., etc. The only 
ground for saying that the case in point is as here rep- 
resented, and is mere inference that so-and-so is the 
case because it is so assumed for the sake of the argu- 
ment. Neither court nor counsel are bound by con- 
ditions which are assumed merely arguendo. To have 
gone outside the case as presented by counsel, and dis- 
cuss a point not at all necessary to the purpose, would 
have been to erect a windmill merely for the pleasure 
of running a tilt against it, for nothing could have 
been said upon the question which would not have 
been strictly obiter.” 

Our conclusion, on the whole, is, that the act of the 
District Legislature declaring judgments rendered by 
this court to be liens on equitable interests in land was 
an act of legislation which it was only competent for 
the Congress of the United States to pass, and was in 
itself totally inoperative and void, and the decree ren- 
dered by the court below must be reversed. 

Present, the Chief Justice and Associate Justices 
Wylie, Cox and James. 


———_.-————————— 


WISCONSIN SUPREME COURT ABSTRACT. 
NOVEMBER 6, 1879. 


DAMAGES — BREACH OF CONTRACT OF SALE WHEN 
SPECIAL DAMAGES ALLOWED.— Where there is a breach 
of contract for the sale of goods on the part of the 
vendor, he is, if he was made acquainted with the pur- 
pose for which the goods were intended, liable for such 
special damages as may result from his failure to de- 
liver, e. g. if he agrees to deliver ice for the purpose of 
preserving meat, for the value of meat, spoiled by rea- 
son of the inability of the vendee to procure ice else- 
where. In this case the court say that the defendant 
fully knew the use which the plaintiff wished to make 
of the ice he agreed to deliver, namely, to supply his 
ice box in order to preserve fresh meat, there is uo 
hardship in allowing the plaintiff to recover “ not only 
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general damages — that is, such as are the necessary 
and immediate result of the breach — but special dam- 
ages, which are such as are the natural and proximate 
consequence of the breach, although not in general 
following as its immediate effect.””’ Benjamin on Sales, 
§ 870. Thisis the rulo on the subject of the measure 
of damages on breach of contract laid down in Hadley 
v. Baxendale, 9 Exch. 341, which has been approved by 
this court (see Shepard v. Milwaukee Gas- Light Co., 
15 Wis. 318; Richmond v. Chynoweth, 26 id. 656), and 
seems applicable to the facts of this case; that is, “if 
the special circumstances, under which the contract 
was actually made, were communicated by the plain- 
tiffs to the defendant's, and thus known to both parties, 
the damages resulting from the breach of such a con- 
tract, which they would reasonably contemplate, would 
be the amount of injury which would ordinarily fol- 
low from the breach of contract under those special 
circumstances so known and communicated.’’ Alder- 
son, B., in Hadley v. Baxendale. Hammer v. Schoen- 
felder. Opinion by Cole, J. 


LIBEL — WHAT IS NOT LIBELLOUS.— In an action for 
libel, it appeared that plaintiff had agreed with a firm 
in New York, from whom he had purchased books, 
that they should draw on him for the amount through 
alocal bank. The draft was sent toalocal bank of 
which defendant was cashier. Defendant sent no no- 
tice to plaintiff of its receipt and did not present it for 
payment, but returned the same with this statement: 
“We return unpaid, draftof J. V. V. Platto, for $10. 
He pays no attention to notices.” Held, that this 
communication was not libellous. The court remark 
that the words do not impute a want of integrity or 
honesty on the part of the plaintiff in his dealings and 
business transactions. They mean and naturally imply 
this and nothing more, that the plaintiff pays no atten- 
tion to notices which the bank have sent to him that it 
holds an unaccepted draft drawn upon him. The lan- 
guage does not fairly imply that the plaintiff refused 
to accept on presentation and pay a draft he had agreed 
or was under obligation to accept and pay. Platto v. 
Geilfuss. Opinion by Cole, J. 

—. 
CRIMINAL LAW. 











CONSPIRACY TO SLANDER IN DICTABLE.—A conspiracy 
to slander a person by charging him with a criminal 
offense is indictable. The statute, in requiring an overt 
act, does not require full execution of the conspiracy 
in order to make it punishable. The court remark that 
there are strong indications that originally the defini- 
tion of conspiracy did not include any thing more than 
confederacies to charge falsely a person with crimi- 
nality. 4 Blacks. Com. 136; Jac. L. Dict., Hawk. P. C., 
Bk. 1, ch. 72,82. But the doctrine was soon expanded 
beyond this limit, and among other cases, it was held 
that although no indictment had been found, or even 
though no complaint had been laid before a magistrate, 
and the only object appearing was to destroy the repu- 
tation of an individual, a prosecution for conspiracy 
could be maintained. This was the ruling by Lord 
Mansfield in the case of Rex v. Parsons et al., 1 Black. 
392, the facts in proof being that the defendants had 
conspired to take away the character of one Kempe, 
and accuse him of murder “by pretended conversa- 
tions and communication with a ghost that conversed 
by knocking and scratching in a place called Cock 
Lane.” The report of the case does not show that any 
thing was done by the confederates beyond spreading 
reports defamatory of the person who was the object 
of their malice. The present indictment is in the 
direct line of the precedents, as it is a slander imput- 
ing an indictable offense, the alleged endeavor of the 
confederates being to bring the prosecutor under the 
suspicion of having been guilty of theft. Reg. v. Best 





et al., Salk. 174; Rex v. Kimberley et al., 1 Levinz, 62; 
Reg. v. Best, 2Ld. Raym. 1167. New Jersey Sup. Ct., 
June Term, 1879. State v. Hickling. Opinion by 
Beasley, C. J. 


LARCENY. —ONE WORKING LAND ON SHARES WILL 
NOT BE GUILTY OF, AS TO CROP.—Where one cultivates 
land on shares he will not be guilty of larceny if he 
removes and sells any portion of the crop. The court 
hold, that in the absence of any statute, or of any 
stipulation in the contract of rent, giving the right to 
the possession wholly or exclusively to the landlord, 
the landlord and tenant occupy, with relation to the 
crop and each other under such contract as the one in 
evidence of tenants in common or joint ownership, 
and the rules applicable to such relationship must 
govern in determining their rights. Swanner v. Swan- 
ner, 50 Ala. 66; Wentworth v. Portsmouth, etc., R. R., 
55 N. H. 540. With regard to such relationship the 
law seems to be well settled that, ‘‘if the property was 
the joint property of the parties, it is clear that one of 
the joint owners or tenants in common could not be 
guilty of larceny by taking it and disposing of the 
whole of it to his own use; and that such taking and 
disposing of it would be merely the subject of a civil 
remedy, unless he took it out of the hands of a bailee 
with whom it was left for safe custody, or the like, and 
the effect of such taking would be to charge the bailee.”’ 
2 Waterman’s Arch. Pl. 368; 1 Hale, 512; Rex v. 
Bramley, 1 Russ. & Ry. 478; Rex v. Wilkinson, id. 470; 
Spivey v. State, 26 Ala. 90; Long v. State, 27 id. 32; 
Kirksey v. Fike, 29 id. 206. Texas Ct. App., October 
18, 1879. Bell v. State. Opinion by White, J. 


MURDER — INDICTMENT, WHAT IS NOT VAGUE ONE— 
VARIANCE — DEFECTIVE INDICTMENT.—An indictment 
for murder charged the assault to have been committed 
with various weapons and in various ways; held, not 
faulty as being vague and uncertain as to the manner 
of the assault. It is well settled that an assault may 
be charged to have been made with several different 
kindsof weapons. State v. York, 22 Mo. 462; State v. 
McDonald, 67 id. 13; State v. Painter, id. 85; Com. v. 
Macloon, 101 Mass.1; State v. McClintock, 1 G.Greene, 
393; State v. Baker, 63 N. C. 276. (2) An indictment 
for murder charging that A gave the blow, and B was 
present and abetting, is sustained by evidence that B 
gave the blow, and A was present aiding and abetting. 
Such indictment is not faulty in not separately stating 
the individual acts of each of the defendants. It is 
wholly immaterial whether it is correctly stated in the 
indictment that either or both did it. (3) Where the 
counts of an indictment for murder by wounding, con- 
tain no allegation that the deceased died of wounds 
charged to have been inflicted by the defendant, and 
do not describe said wounds, the indictment is defect- 
ive. Missouri Sup. Ct., May 19, 1879. State v. Bean. 
Opinion by Hough, J. 





FINANCIAL LAW. 


INDORSEMENT — LUNATIC INDORSER, WHEN LIABLE. 
—In an action upon a promissory note against an in- 
dorser, the defense set up was that the defendant was 
a lunatic at the time the indorsement was made. It 
appeared that the note was the last of a series of re- 
newals upon which defendant had been indorser, and 
that at the time of making the first indorsement defend- 
ant was sane and that he took security for indorsing. 
Held, that however it might have been had the note in 
suit been an original note indorsed by the alleged lu- 
natic for the accommodation of the maker, yet the case 
was different when it appeared that it was arenewal of 
a note for a similar amount upon which he was also an 
accommodation indorser. He had taken and helda 
judgment against the maker as collateral security for 
the note. He was clearly liable on the note of which 
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the note in suit was a renewal. There was full con- 
sideration therefor, and the case is directly within the 
decisions of this court in Lancaster County National 
Bank v. Moore, 28 P. F. Smith, 407, and Moore v. Lan- 
easter County National Bank, 2 Weekly Notes, 674. 
Pennsylvania Sup. Ct., March 24, 1879. Snyder v. 
Laubach. Opinion by the Court. 


SURETYSHIP — RIGHT OF SURETY TO CONTRIBUTION. 
—A surety on a note who has paid the debt may bring 
an action for contribution without showing that the 
principal is unable to respond and without giving no- 
tice of payment or demanding contribution before the 
commencement of the action. The court say: The 
obligation rests upon the principle of equity, which 
courts of law will enforce—that when two persons are 
subject to a common burden, it shall be borne equally 
between them. As was said by Mr. Justice Jackson, 
in Bachelder vy. Fiske, 17 Mass. 467: ** Indeed, it is diffi- 
cult to conceive of a right in one party, founded on 
the fixed principles of justice, and recognized by the 
law of the land, which does not involve a correspond- 
ing obligation on the other party, and a legal obliga- 
tion is a sufficient ground of an implied promise.”? The 
usual form of action for enforcing contribution is as- 
sumpsit for money paid to the use of the co-surety. 
We see nothing in the nature of the ground of the im- 
plied promise, nor the principle from which it is in- 
ferred, nor the form of action which tends to the con- 
clusion that the promise of the co-surety is condi- 
tional, or that his obligation is collateral to that of the 
principal; but, on the contrary, it bears all the fea- 
tures of a primary liability. Certain cases holding the 
opposite doctrine have been brought to our notice, 
among which are Pearson vy. Duckham, 3 Littell, 385, 
and other cases in Kentucky, decided upon the author- 
ity of that case. The above case was reviewed in Rob- 
erts v. Adams, 6 Port. 361, and the grounds upon which 
it is made to rest are entirely overthrown. And there 
are many cases from the courts of the several States 
to the effect that the liability of the co-surety for con- 
tribution is primary, and not conditional upon the in- 
ability of the surety to recover the money from the 
principal; and as there are no cases to the contrary in 
this court, we hold that those cases place the liability 
of the co-surety on its proper grounds, and assign to it 
its proper character. See Bachelder v. Fisk, 17 Mass. 
464; Sloo v. Pool, 15 Ill. 47; Goodall v. Wentworth, 20 
Me. 322; Odlin v. Greenleaf, 3 N. H. 270; 1 W. & T. 
Lead. Cases in Equity, note to Dering v. Earl of Win- 
chelsea, 184; 1 Pars. on Cont. 31. The nature of the 
liability of the co-surety to the surety who satisfies 
the principal obligation, is such that no notice or satis- 
faction or demand for contribution is required. Chaf- 
fee v. Jones, 19 Pick. 260. California Sup. Ct., Oct. 27, 
1879. Taylor v. Reynolds. Opinion by the Court. 

——_>___—_ 


RECENT ENGLISH DECISIONS. 


BASTARDY —SUMMONS NOT SERVED — MARRIAGE OF 
APPLICANT—SECOND SUMMONS ISSUED—35 & 36 VIcT., 
CH. 65, sec. 3.— A married woman cannot obtain a 
summons against the putative father of her bastard 
child. The fact that such woman had, before mar- 
riage, applied for and obtained a summons, which 
summons had never been served owing to the disap- 
pearance of such putative father, held, to be immate- 
rial. Com. Pl. Div., May 16, 1879. Tozer v. Lake. 
Opinions by Denman and Lindley, JJ., 41 L. T. Rep. 
(N. S.) 280. 


COPYRIGHT — RIGHTS OF CO-OWNERS— LICENSE BY 
ONE CO-OWNER.— The plaintiffs were the duly regis- 
tered proprietors of one undivided moiety of the copy- 
right in an opera, and brought an action against the 
defendant, who had obtained a license from the pro- 
prietor of the other moiety, to restrain him from repre- 





senting the opera and for damages. Held, that under 
8 Will. 4, ch. 15, the ‘“‘author” or his ‘‘assignee” of 
a dramatic piece (which words by sect. 4 were to be 
read ‘‘authors’’ or “‘ assignees ’’) had the sole right of 
representation; that one co-owner could not grant a 
license, and that the plaintiffs were entitled to recover 
from the defendant one-half of the minimum statu- 
tory penalty of 2l. for each representation. Chance. 
Div., April 29, 1879. Powell v. Head. Opinion by 
Jessel, M. R., 41 L. T. Rep. (N. 8.) 70. 


EASEMENT—CONSTRUCTIVE NOTICE—LIGHT— AGREE- 
MENT AS TO ACCESS OF LIGHT — PURCHASE WITHOUT 
ACTUAL NOTICE.—The mere fact of the existence of 
windows in a house is not constructive notice to the 
purchaser of adjoining land which the windows over- 
look, of any agreement giving a right to the access of 
light to them. Decision of Hall, V. C., reversed on 
this point. Dictum of Chelmsford, L. C., in Miles v. 
Tobin, 17 L. T.Rep. (N. 8S.) 432, dissented from. Cases 
of Morland v. Cook, 18 L. T. Rep. (N. 8.) 496, where a 
sea wall existed; Howey v. Smith, 1 K. & J. 389, where 
there was a flue, Davies v. Sear, 20 L. T. Rep. (N. 8.) 
56; where was an archway existed, distinguished. 
Ct. Appeal, May 5, 1879. Allen v. Seckham. Opinions 
by James, Brett, and Cotton, L. JJ., 41 L. T. Rep. (N. 
S.) 260. 


WILL—SPECIFIC GIFT OF CHATTELS— POWER TO AP- 
PROPRIATE SUCH PARTS AS LEGATEE SHOULD DESIRE. 
—A testator bequeathed his plate and plated articles 
to trustees upon trust to permit his wife ‘to have and 
appropriate absolutely to herself such parts thereof as 
she should at any time before the expiration of twelve 
calendar months after his decease signify in writing 
her desire to possess.’’ Held, that the testator’s widow 
was entitled to appropriate the whole of the plate and 
plated articles. Ch. Div., May 5, 1879. Arthur v. Mc- 
Kinnon. Opinion by Jessel, M. R., 41 L. T. Rep. (N. 


8.) 275. 
—_—__>—__—- 
NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Nov. 25, 1879: 

Judgment affirmed, with costs— Green v. Disbrow; 
Adee v. Campbell; Best v. Thiel (two cases); Mumper 
v. Rushmore ; Gumerson v. Carroll; Emery v. Wilson ; 
Ross v. Harden; Eisenlord yv. Dillenback (two cases). 
——Judgment reversed and new trial granted, costs to 
abide event— Westbrook v. Gleason. Order affirmed 
—Jones v. The People.——Order of General Term re- 
versed and judgment of Special Term affirmed, with 
costs—Thompson v. The Commissioners for loaning cer- 
tain moneys of the United States, ete.——Order af- 
firmed, wiih costs—In the matter of the Boston, Hoosac 
Tunnel and Western Railway Co. to cross tracks of Troy 
and Boston Railway Co.—Order affirmed, so far as it 
provides for the appointment of commissioners as 
against the Troy and Boston Railroad, and reversed as 
to the Troy and Bennington Railroad, without costs 
to either party—In the matter of the Boston, Hoosac 
Tunnel and Western Railway Co. to cross tracks, etc., 
of Troy and Boston Railroad Co. and Troy and Ben- 
nington Railroad Co.—Order of General Term re- 
versed and judgment on verdict affirmed, with costs— 
Kellogg v. the New York Central and Hudson River 
Railroad Co. 





———— ee 
CORRESPONDENCE. 


Tue BAR ASSOCIATION. 


To the Editor o, the Albany Law Journal: 

The small attendance of members at the recent 
meeting of the State Bar Association is a most re- 
markable and significant feature in the hitherto pros- 
perous career of that organization. 

I was not present at the gathering, but I see from a 
published account of the proceedings that twenty- 
three votes were cast for Mr. Hand for President, 
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against thirteen for Hon. 8. 8. Rogers, who had been 
selected for that position by the nominating commit- 
tee. 

Thirty-six votes out of a membership of hundreds, 
at an election for officers of an association, represent- 
ing a State as large as an Empire. In fact, an Empire 
in extent and influence! 

What does it mean? It will be well for those who 
are interested in the welfare of this Society, who man- 
age its affairs, to consider this question. If the Asso- 
ciation is to have a history—an existence lasting in the 
future—representing in its hopes, its aspirations, its 
resolves, the needs of our great profession, a different 
spirit must animate its councils, a stronger and more 
absorbing interest in its proceedings must prevail 
among its members. This is not the place, nor is it 
the time, perhaps, to criticise, and find fault with or 
condemn, the course pursued. Perhaps no suggestion 
could be made or adopted on the part of the mana- 
gers, officers and members to draw the attention of 
the lawyers of the State to its utterances, or to com- 
mand greater respect for its organization throughout 
the Union! 

But it may as well be understood, and the fact as 
well stated now as hereafter, that ‘‘ a mutual admira- 
tion society ’’ cannot be a useful State Bar Associa- 
tion! That an organization which pretends to have 
the custody of all the varied functions of our profes- 
sion in the State, and to influence by its sage counsels 
as well the legislative as the juridical laws, cannot by 
a hasty day’s session, even though followed by a high- 
toned banquet, enlist the sympathies of lawyers who 
are devoted students of legal science! 

The annual session of the Association ought to be in 
the summer, in the hour of leisure, when we are not 
taxed to the extent of mental and physical exhaustion 
by our practice in the courts, and when, after deliberate 
consideration and extended discussion, to last a month 
ormore, ** Projects of Laws,”’ ** Suggestions for Codes,” 
‘Forms of Statutes,’’ can be prepared which will lead 
to higher views of professional life, and impart cer- 
tainty to enactment of laws and the practice under 
them. 

This has been written to cast no discredit on the As- 
sociation in the past or the present, but to seek its 
elevation in the future. It should be, like the great 
State it represents, the strongest, the foremost, the 
greatest of any and all similar organizations inthe land! 
Aye, the leader, the champion throughout the world 
of all in thought and progressive legal science! 

Yours, Vox PopPputt. 

CATSKILL, November 20, 1879. 


BALAAM’s ADVISER SPEAKS. 


To the Editor of the Albany Law Journal: 

That quotation, “Sufficient unto the day,” ete., 
is not from the Bible at all. It is from ‘* Imita- 
tion of Christ,’’ by Thomas 4 Kempis. Get it, read it, 
and profit by it. I refer to foot of first column, page 
400, LAw JoURNAL, November 15, 1879. Law writers 
should be exact in their quotations. 

Yours truly, BLACKSTONE CHITTY. 


, 


[We seldom pay any attention to anonymous 
communications, but the writer of the above seems 
in such manifest spiritual danger from ignorance of 
the Bible, that we make an exception in his favor. 
If Mr. B. Chitty had resorted to his quotation dic- 
tionary, he might have saved himself the mortifi- 
cation of this exposure. Let him borrow a Bible, 
and consult Matthew, vi, 34. And let him read 
the next communication below, go west, and avail 
himself of the facilities therein set forth.—Epb. A. 
L. J.] 





To the Editor of the Albany Law Journal: 

“ LAWYER'S BrBLE CLAss.—Meetings for the study 
of the Bible by lawyers will be held this week on Tues- 
day, Thursday and Saturday, from 12:30 P. M. till 1 p. 
M.. The first meeting will be held in Justice Peck’s 
office, No. 222 Superior street, and will be led by J. E. 
Ingersoll, Esq. The Thursday’s meeting, the place of 
holding which will be announced hereafter, will be 
led by Henry C. White, Esq. Lawyers are requested 
to bring their Bibles.” 

Knowing that your interest in the legal profession is 
not confined to its mere material prosperity, nor yet 
to the intellectual status of its members, I inclose the 
above excerpt from the Cleveland Leader of the 18th 
inst., which is, I think, the first record of an attempt 
to evangelize the bar, as distinguished from others 
‘*of the baser sort.’’ 

Yours truly, 
A New York LAWYER. 

CLEVELAND, O., November 18, 1879. 








NOTES. 


fQVHE Law Magazine and Review for November con- 

tains the following articles: On Jurisprudence 
and the amendment of the Law, by Sir Travers Twiss; 
Is Marriage a Contract? by Arthur Tilley; A New 
Basis for a Code, by Thomas Thornley; American 
Codification and the English Judicature Acts, by A. 
P. Sprague, of the New York Bar; Copyright Law 
and the Report of the Royal Commission, by C. H. E. 
Carmichael. It also has favorable reviews of Bishop 
on Contracts, Desty’s Manual of Shipping and Admir- 
alty, and Drone on Copyright. We note that the 
critic disapproves Mr. Drone’s advocacy of perpetuity 
of copyright, in which we agree with him. We 
have received a monograph on Citizenship on Natural- 
ization, by Alexander Porter Morse, reprinted from 
the American Law Register. 

At a meeting of the Board of Commissioners of the 
new Capitol, held at the office of the auditor on the 
19th day of November, 1879; present: Lieutenant- 
Governor Dorsheimer, Auditor Schuyler, Attorney- 
General Schoonmaker; the Attorney-General offered 
the following preamble and resolution: 

Whereas, The New York State Bar Association is 
required by its charter to furnish copies of its annual 
reports to the libraries provided in the various coun- 
ties of the State for the use of the Justices of the Su- 
preme Court; and 

Whereas, It is a voluntary and public association for 
the benefit of the people of the State and of the Bench 
and Bar of the State. Therefore, be it 

Resolved, That the architects of the new capitol be 
and hereby are directed to designate and prepare for 
the use of the State Bar Association a convenient 
room in connection with those for the accommodation 
of the State Library, and connecting with the law de- 
partment thereof, and that such room be and is hereby 
set apart for such use. 

Adopted Nov. 19, 1879. 





JAMES McINTYRE, 
Clerk to the new Capitol Commission. 


At the present General Term of the Supreme Court 
of the Third Department, Prof. Smith, of the Albany 
Law School, David B. Hill, and George L. Stedman 
were appointed examiners of candidates for admission. 
In the course of the examination Prof. Smith said to 
one of the class: Suppose I gave my note for $500 to 
Mr. Stedman, and he gave me the face of it. Then sup- 
pose Mr. Stedman took it to Mr. Hill before it became 
due,’and that gentleman gave $450 for it. Would that be 
allright? It would. Would it not bea case of usury? 
No, sir. And why not, pray? Because, said the future 
bulldozer of courts, unblushingly, Mr. Hill paid all 
that the note was worth. 
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CURRENT TOPICS. 


N interesting question has arisen in England, 
concerning the expulsion of Mr. Labouchére 
from the Beefsteak Club. The cause of expulsion 
was an alleged libel on Mr. Lawson, another mem- 
ber of the club, published by Mr. Labouchére in 
the London Truth. The expellee has appealed to 
the Master of the Rolls. His grounds are under- 
stood to be as follows: ‘‘ First, he denies the right 
of the club to exclude a member for writing any 
thing concerning another member in a newspaper, 
and furthermore, in the present case, he maintains 
that he was only replying publicly to a public insult. 
In the second place he denies that the resolution ex- 
pelling him received the requisite majority. Ac- 
cording to the rules two-thirds of those present 
must vote in favor of the resolution; but two-thirds 
of those present did not so vote. Thirdly, he says 
the notice to him of the hearing before the club 
was one day short of the time required by the rules, 
By the club it was maintained that if Mr. Labou- 
chére had addressed to Mr. Lawson in the club such 
remarks as were published in Truth, or if he had 
placed them over the mantelpiece, he would have 
broken a rule of the club. As he published them 
in a newspaper which might have been brought into 
the club and there read by members, his course was 
precisely the same as if he had uttered them in the 
club. 


We are informed by a Herald correspondent that 
the first decision in a case of this kind was ten years 
ago. The case was Hopkinson against the Marquis 
of Exeter and other members of the Conservative 
Club. Hopkinson being a member of the Conserv- 
ative Club pledged himself to vote for three Liberal 
candidates of his county. Upon this the club 
promptly expelled him. He contended that, under 
the circumstances, his expulsion was capricious; 
that he was as good a Conservative as any other 
member; that no one could draw the line between 
a strict Conservative and a Conservative of Liberal 
proclivities. Lord Romilly, before whom the case 
was heard, who was himself a strong Liberal, de- 
cided in effect that the social character of a club is 
its distinctive feature, and that if the requisite ma- 
jority of members, in the exercise of the discretion 
given them by the regulations, expel members, the 
court will not consider whether this discretion is 
rightly or wrongly exercised, and will not go into 
the circumstances of the case further than necessary 
to satisfy itself that there was not a merely capri- 
cious and arbitrary exercise of the discretion; but 
his lordship added, the discretion in such case must 
not be capricious, must not be merely arbitrary dis- 
cretion, but must be founded on judicial grounds, 
He further remarked: ‘‘If the decision be of this 
character there is no appeal.” In 1878 the case of 
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Major Fisher against the Army and Navy Club 
arose. Fisher had been expelled from the club 
without an opportunity of explanation. For this 
reason and also because to effect his expulsion the 
committee had strained, if not broken, the ordinary 
rules of the club, the Master of the Rolls held that 
he had jurisdiction to check their action. ‘‘It ap- 
pears to me,” said his lordship, ‘‘that with such a 
case before them English gentlemen should have 
said: ‘ We must hear the whole case before we can 
decide; we must know what this officer has to say; 
what excuse he can give in palliation of his con- 
duct.’” The moral of all this is that if one will 
play with clubs he must expect to get drubbings. 
The action of such organizations toward their mem- 
bers is frequently little better than a sort of high- 
toned lynch-law. 


In connection with the project of continuing a 
portion of their salary to judges retired by age or 
failure of health, proposed by Mr. Adams, at the 
late meeting of the Bar Association of this State, 
and frequently advocated in this JourNAL, it is sug- 
gested that such judges should be required to act 
gratuitously as referees in cases where they are 
agreed upon by parties or appointed by the court. 
This is an excellent suggestion. In this way the 
public could to some extent still avail themselves of 
their learning and experience, and there would seem 
to be a present guid pro quo for the pension. No 
doubt such judges would be much resorted to by 
suitors in cases not compulsorily referable, and one 
of the chief objections to the reference system, 
namely, its expensiveness, would in some measure 
be obviated. 


An important trade-mark case has come up in the 
city of New York, between Frank Leslie, of the 
Frank Leslie Illustrated Newspaper, and his son 
Henry. The suit is brought by the former to en- 
join the latter from publishing any pictorial news- 
paper or other publication with the title of ‘‘ Frank 
Leslie, Jr.” A complication arises from the fact that 
the name Frank Leslie is an assumed one, its bear- 
er’s real name being Henry Carter. Mr. Carter as- 
sumed that name by legislative authority in 1857, 
and his sons had their surname changed in like man- 
ner at the same time, and the son in question claims 
to have gone by the name of Frank Leslie, Jr., ever 
since. The complainant charges that the defendant 
has gone by the name of Henry Leslie, and has re- 
cently assumed his present style for fraudulent pur- 
poses. The case therefore presents the question of 
the use of an assumed family name, and the adop- 
tion of such name for the title of a newspaper. The 
question is therefore more complex than that in the 
case of Meneely v. Meneely, 62 N. Y. 427; 8. C., 20 
Am. Rep. 489, which involved the right of one of 
several brothers fairly to use his real name in the 
manufacture of bells, in which business his elder 
brothers had long been previously engaged, and had 
acquired for ‘‘Meneely bells” a great reputation. 
The case also differs from the Meneely case in an- 
other particular: that was really not a trade-mark 
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case, but only the case of alleged unlawful compe- 
tition in business, for the bells were not sold on ac- 
count of the stamp, ‘‘ Meneely;” whereas in the 
present case, the wares may be sold with reliance on 
the title or mark, and its close resemblance to the 
plaintiff's may deceive the public. It also differs 
from the litigation between Decker & Bros. and 
Decker & Barnes in respect to the right of the lat- 
ter to mark their pianos ‘‘ Decker.” In Devlin v. 
Devlin, 69 N. Y. 212; 8. C., 25 Am. Rep. 173, the 
plaintiffs, Devlin & Co., clothing dealers, restrained 
the defendant, John 8. Devlin, from carrying on the 
like business, in the same place, under the style, 
** Devlin & Co.,” and the court also compelled the 
disuse of an artifice to convey the impression de- 
sired by the defendant after the omission of the 
forbidden words, 


Another interesting case in the city of New York 
has recently been decided by Justice Westbrook, 
concerning burial rights. Coppers purchased a lot 
in Calvary Cemetery, in 1873, paying $75 for it, and 
buried several of his family in it. The cemetery is 
owned and controlled by the trustees of St. Pat- 
rick’s Roman Catholic Cathedral, and one of the 
rules of the church and by-laws of the cemetery is 
that no protestant or free mason shall be buried in 
that consecrated soil, but there was no such restric- 
tion in Coppers’ deed. Mr. Coppers himself died a 
heretic in both these particulars, and the trustees 
stopped the funeral procession at the gates, and re- 
fused to allow his remains to be interred there. 
The persons in charge of the grounds however had 
dug the grave and received $7 for it, and the men 
of God did not propose to return that heretical lu- 
cre. The body was placed in the receiving vault, 
whence the trustees threatened to remove it. An 
injunction to prevent this was obtained, and a man- 
damus was applied for to compel the trustees to al- 
low the burial. Justice Westbrook has granted the 
writ. Is it not about time that this church mum- 
mery were discontinued ? A Catholic priest was 
cast in a large verdict in Massachusetts the other day 
for injury to the livery stable business of one of 
his parishioners, by forbidding his congregation to 
patronize him. The world some time since became 
tired and sick of being priest-ridden, and if this 
sort of thing is not voluntarily stopped, will rid 
itself of its priests. We have noticed that the ab- 
horrence of these men of God for heretics does not 
extend to their money, but when they accept their 
money and cast out their bones, the law will lay 
hold of them. 


The opinion of Justice Westbrook in this case is 
before us. It establishes the principle that under 
no known rule of law, ‘‘can it be presumed that a 
party who deals with a corporate body in matters of 
contract, and pays his money for property or rights 
which it assumes to convey, without restriction, is 
bound to know of articles of faith or private regu- 
lations of the corporate body, which will make the 
purchase valueless and the written grant of no 
avail.” His Honor distinguishes the case from the 





conveyance of a pewin a church, on the ground 
that the latter conveys an interest only in the 
structure and not in the land. But granting that 
there is any analogy between the cases, he adds: 
**Tt would still be a novel doctrine to enunciate, 
that the owner of a church pew, whilst the edifice 
is still standing and unchanged, could be excluded 
from its use, because his faith was not entirely in 
accord with that of the denomination to which the 
organization occupying the building belonged.” The 
right of the relators, brothers of the deceased, to 
sue out the writ, to the exclusion of his young mi- 
nor children, is maintained on the ground of human- 
ity and necessity, and also on the ground of con- 
tract, the money for opening the grave having been 
paid by them. 


In connection with our note on compensation of 
counsel assigned to defend prisoners, ante, 403, our 
attention has been called to a decision in this State 
in harmony with the principal case, namely, People 
ex rel. Hadley v. Supervisors of Albany Co., 28 How. 
Pr. 22, which, although a Special Term decision, is 
a learned and convincing treatment of the subject 
by Justice Ingalls, 





NOTES OF CASES. 


HE case of State v. Miller, Wisconsin Supreme 
Court, Nov. 6, 1879, 3 Northwestern Rep. 619, 
presents a very cunning attempt to convict a pris- 
oner by his own handwriting. On the trial, the 
prosecution put in evidence a letter supposed to 
have been written by the prisoner, containing 
threats to commit the crime in question. They 
then offered another paper in the handwriting of 
the prisoner, written by him at the request of the 
police officers when questioning him before the trial 
as to his participation in the crime, and from the 
oral dictation of the officers, containing the same 
words as the letter inevidence. This was received, 
and submitted to the jury for comparison with the 
original letter. Held, error, it forming no part of 
the prisoner’s admissions. The court said: ‘‘The 
act of so copying the original letter could not, by 
the most liberal construction of language, be con- 
sidered and treated as any part of the oral and ver- 
bal statement or admission of the defendant, elic- 
ited upon such examination. It was an independent 
act and fact, which had nothing to do with this 
oral statement or admission, which, to be evidence, 
must have been voluntary, and made understand- 
ingly, and repeated in the same language, if possi- 
ble. But if language could be so liberally construed 
for the State, and so illiberally construed for the de- 
fendant, as to make such act of copying a part of 
the oral statement by being connected with it, even 
then it would not be the province or right of the 
prosecution to prove it on the ground that the whole 
of such statement must be given if any of it; but 
the defendant alone had the right to demand such 
testimony, if he chose to exercise it, on such 
ground. 1 Greenl. Ev., $$ 201, 202. If such an act 
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of copying a letter, at the dictation or request of a 
witness, can be treated and admitted in evidence as 
a part of his oral confessions, then such an act 
would be admissible if it constituted the whole of 
such confession, and a fact might thus be proved as 
a confession or admission which could not be proved 
in any other way, and any other proof of which 
would be incompetent. It will not be contended 
that it would be proper to prove that the defendant 
actually wrote the copy for the purpose of intro- 
ducing it in evidence to convince the jury by com- 
parison that he also wrote the original, unless such 
copy is already in evidence for some other purpose. 
It must be held, therefore, that such copy was not 
properly in evidence as a writing or paper which with 
the original letter could be compared by the jury 
upon the question of its authorship. The rule, as 
stated by this court,-is explicit that such a com- 
parison will not be allowed except with writings 
‘clearly proved and already in the case, and before 
the jury for some other purpose.’ Pierce v. Northey, 
14 Wis. 9; Hazleton, Adm’r, v. The Union Bank of 
Columbus, 32 id. 34.” 


In the case of Wright v. Rawson, decided by 
the Iowa Supreme Court, October 28, 1879, 3 
Northwestern Rep. 1726, plaintiff's intestate was 
a miner, employed in defendant’s mine. The 
petition alleged a custom among the miners, known 
and acquiesced in by defendant, of visiting each 
other in their leisure moments in the several rooms 
where they were employed; that a room in plain- 
tiff’s mine, for a long time unused, had become de- 
fective, the roof supports weakened and in a dan- 
gerous condition; that said intestate, in a leisure 
moment, went into such room to visit other miners 
there employed, when, in consequence of its de- 
fective condition, the roof fell in and he was killed. 
Held, on demurrer, that the plaintiff was not enti- 
tled to recover. The court said: ‘‘ In order to estab- 
lish liability of defendant it must be made to ap- 
pear that the intestate was in defendant’s employ- 
ment and in the proper discharge of duty, and that 
he did not voluntarily seek a place of danger. It 
cannot be claimed that defendant would be liable if 
the intestate had been a visitor to the mines, or had 
left his proper place and sought the dangerous room 
without thereby serving defendant or discharging 
any duty of his employment. When the accident 
happened it clearly appears that the intestate was 
not engaged in mining, which was his employment; 
that his proper place was not in the room where he 
was injured, but on the contrary, he was a visitor 
there for his own pleasure or amusement. The in- 
testate not being engaged in his employment was in 
the same position as a visitor to the mine. As an 
employee, having voluntarily put himself in danger, 
he cannot recover. Dogget v. Illinois Central R. R. 
Co., 34 Iowa, 284. The custom of miners to visit 


their fellow-workmen, and the acquiescence of the 
defendant in such custom, cannot be regarded as 
an invitation for the workmen to leave their proper 
places and frequent dangerous parts of the mine at 











the risk of defendant. The allegation of the peti- 
tion do not present the case of a trap or concealed 
danger of which the defendant was bound to give 
intestate notice. It is not shown that the dangers 
were not apparent or could not have been seen by 
the intestate.’’ This case is distinguishable from Cor- 
coran v. Holbrook, 59 N. Y. 517; 8. C., 17 Am. Rep. 
369, where an employee was injured by the fall of 
an unsafe elevator, intended for goods and not for 
persons, but used by employees to save the climbing 
of the stairs, on the ground that the plaintiff was in 
the discharge of her duty at the time of the in- 


jury. 


In Mapstrick v. Ramge, Nebraska Supreme Court, 
Oct. 16, 1879, 2 Northwest. Rep. 297, the eighteen 
defendants were engaged by the plaintiff as jour- 
neymen tailors to do piece work. By conspiracy, 
they stopped work simultaneously, and returned the 
pieces unfinished. The plaintiff was unable to get 
the work finished. Held, that he might maintain an 
action for damages. The court say: ‘‘Ido not 
think that there is much difficulty in the proposi- 
tion that where a merchant tailor has a large num- 
ber of journeymen working for him by the piece, 
making up garments for his customers, out of ma- 
terial furnished by him for that purpose, and by a 
preconcerted arrangement between them, the jour- 
neymen, instead of finishing the work and thus 
enabling him to keep his engagements with his cus- 
tomers, all return the garments in an unfinished 
state, he would be damaged as well directly in los- 
ing the money which his customers would have paid 
him if he could have delivered the garments to them 
in a finished condition, as indirectly by the loss of 
customers, and the damage to the character of his 
house for punctuality. The case of Jones v. Baker 
& Westervelt, 7 Cow. 445, is in point, and I quote a 
part of the syllabus: ‘In all other cases of con- 
spiracy the remedy is by action on the case, and one 
may be convicted and the other acquitted. In these 
actions actual conspiracy need not be proved; it 
may be inferred from the circumstances, among 
which are the acts of the parties in doing the injury 
which was the object of the conspiracy. J., a mer- 
chant tailor, was engaged in carrying on a profitable 
trade in his line of business from New York to New 
Orleans, the successful prosecution of which de- 
pended upon a knowledge of certain things known 
to so few that his gains were very large. B., con- 
spiring with J.’s foreman, in J.’s absence, to obtain 
the secrets of the business, did obtain them, and 
was in consequence enabled to rival J. in his trade, 
and J. was otherwise injured. Held, that an action 
on the case lay against B. and the foreman, at the 
suit of J., for the conspiracy, and that one of the 
defendants might be convicted and the other ac- 
quitted.’ ‘In such a suit the damage is the gist of 
the action, not the conspiracy.’” The same was 
held in Hutchins v. Hutchins, 7 Hill, 104, an action 
for conspiracy to induce a testator, by false and 
fraudulent representations, to revoke his will, to 
plaintifi’s damage. 
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THE STRUGGLE FOR LAW.* 


HIS is the title of the most brilliant, original, and 
significant book on the genesis and develop- 
ment of law since Montesquieu. The present trans- 
lation represents we believe the twelfth different 
language into which it has been rendered. It bears 
no traces of the traditional vagueness, prosiness, 
and lack of practicality of the German mind, but 
every page shines with an acute, incisive, shrewd 
wisdom, a breadth of comprehension, a largeness 
of treatment, a loftiness of sentiment, and an elo- 
quence of diction, which are conceived — by the 
Anglo-Saxons, at least — to be the peculiar traits of 
the Anglo-Saxon intellect. We must concede to 
Dr. von Ihering the attributes of a nineteenth cen- 
tury Bacon. It must be acknowledged that he has 
produced a treatise, which, while the weightiest of 
its size, is yet so eloquent and brilliant that if it 
were wrong it would be dangerous, but which, as it 
is grandly right, has proved and must continue pro- 
foundly influential for good. 

If we were to undertake to express the spirit of 
this remarkable treatise in a small compass, we 
should say it is this: the principles of law, both 
national and personal, were born, have been devel- 
oped, and can beneficially and healthfully exist only 
in a state of struggle; the vindication of public 
and private rights is not only necessary but lauda- 
ble; the defense by the individual of his personal 
rights is a duty which he owes not only to himself but 
to society; the individual and the nation who neg- 
lect that duty become despicable and effete; and 
the infringement of right should not be measured 
by a mere pecuniary standard, but the feeling of 
outraged right should be considered and appeased. 
The author early observes: 

‘* All the law in the world has been obtained by 
strife. Every principle of law which obtains had 
first to be wrung by force from those who denied 
it; and every legal right—the legal rights of a 
whole nation as well as those of individuals — sup- 

ses a continual readiness to assert it and defend 
it. The lawis not mere theory, but living force. 
And hence it is that Justice, which in one hand 
holds the scales, in which she weighs the right, car- 
ries in the other the sword with which she executes 
it. The sword without the scales is brute force, the 
scales without the sword is the impotence of law. 
The scales and the sword belong together, and the 
state of the law is perfect only where the power 
with which Justice carries the sword is equalled by 
the skill with which she holds the scales. Law is 
an uninterrupted labor, and not of the State power 
only, but of the entire people. The entire life of 
the law, embraced in one glance, presents us with 
the same spectacle of restless striving and working 
of a whole nation, afforded by its activity in the do- 
main of economic and intellectual production. 
Every individual placed in a position in which he is 
compelled to defend his legal rights, takes part in 
this work of the nation, and contributes his mite 
toward the realization of the idea of law on earth.” 





*The Struggle for Law. By Dr. Rudolph von Ihering, Pro- 
fessor of Law at the University of Goettingen. Translated 
from the fifth German edition, by John J. Lalor, of the Chi- 
cago Bar. Chicago: Callahan & Co. 1879. Pp. xxiii, 130. 





He thus demolishes the superstition that in the 
primitive ‘‘golden ages” men were good and 
needed no law: 


‘‘Primitive times! It was once the fashion to 
deck them out in every beautiful quality: truth, 
frankness, fidelity, simplicity, religious faith; and 
in such soil, principles of law would certainly have 
been able to thrive without any other force to assist 
their growth, than the conviction of the power of 
right; they would not have needed the sword, nor 
even the unassisted arm. But to-day we all know 
that the pious and hoary past was noted for qualities 
the very opposite of these, and the supposition that 
they were able to get their principles of law in an 
easier manner than all later generations, can scarcely 
expect to be credited now.” ‘‘The birth of law 
like that of men has been uniformly attended by 
the violent throes of child-birth. And why should 
we complain that it is so attended ? The very fact 
that their law does not fall to the lot of nations , 
without trouble, that they have had to struggle, to 
battle and to bleed for it, creates between nations 
and their laws the same intimate bond as is created 
between the mother and her child, when at its birth 
she stakes her own life. A principle of law now 
without toil, is on a level with the children 
brought by the stork; what the stork has brought, 
the fox or vulture can take away again. But 
from the mother who gave it birth neither the fox 
nor the vulture can take the child away; and just 
as little can a people be deprived of the laws or in- 
stitutions which they have had to labor and bleed 
for in order to obtain. We may even claim that the 
energy and love with which a people hold to and 
assert their laws, are determined by the amount of 
toil and effort which it cost to obtain them. Not 
mere custom, but sacrifice, forges the strongest bond 
between a people and their principles of legal right; 
and God does not make a gift of what it needs to 
the nation He wishes well, nor does He make the 
labor necessary to its acquisition easy, but difficult. 
In this sense, I do not hesitate to say: The struggle 
needed by laws to fight their way into existence is 
not a curse, but a blessing.” 


From this consideration of national rights the 
author turns to the vindication of individual rights, 
and he deduces private law from the same source: 


‘¢ War, sedition, revolution, so-called lynch law, 
the club-law and feudal law of the middle ages, and 
the last remnant of it in our times, the duel; lastly, , 
self-defense and the action at law— what are they 
all, spite of the difference of the object striven for 
and of the thing which is staked, of the form and 
dimensions of the struggle— what but forms and 
scenes 6f the one same drama, the struggle for 
rights, the struggle for the principles of law ?” 


The author then compares the grandeur of the 
national, with the frequently ignoble character and 
insignificant stake of the individual, struggle for 
rights: 


‘¢ Whenever a person’s legal right is violated, he 
is placed face to face with the question, whether he 
will assert his right, resist his opponent; that is, en- 
gage in a struggle, or whether to avoid this, he will 
leave right in the lurch. The decision of this ques- 
tion rests entirely with himself. Whatever his an- 
swer to the question may be, some sacrifice accom- 

anies it in both cases. In the one case, the law 
is sacrificed to peace; in the other, peace is sacri- 
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ficed to the law. Hence, the question seems to 
formulate itself thus: which sacrifice, according to 
the individual circumstances of the case and of the 

rson, is the more bearable? The rich man will, 
for the sake of peace, sacrifice the amount in con- 
troversy, which to him is insignificant ; and the poor 
man, to whom this same amount is comparatively 
great, will sacrifice his peace for its sake.” 


But this is by no means the rule generally adopted 
in practice among individuals, and the author pro- 
ceeds to discuss the question, whence springs the 
tendency in human nature to litigate for trifling 
rights. He concludes that it does not arise from a 
base love of wrangling, but from a righteous re- 
solve of self-vindication, and to warn others against 
the like oppressions, and he thus formulates the 
principle: ‘‘ The struggle for his rights is a duty of 
the person whose rights have been violated, to him- 
self.” Under this proposition he develops a most 
interesting argument. Among men and _ nations 
each most strongly resents any attack upon what is 
nearest his interest. He compares the sensitiveness 
of the military man to an attack upon his honor, or 
that of the merchant to an attack upon his credit, 
with the indifference of the peasant for his honor 
and credit, but who defends his property with stub- 
bornness; each thus defending what is most im- 
portant to him. He traces the same tendency in 
nations. Thus the Mosaic theocracy branded idol- 
atry and blasphemy as capital, and regarded a 
boundary violation as a mere misdemeanor; while 
the old Roman agricultural state visited the latter 
with severe penalties, and treated the former as 
venial. ‘‘The commercial state punishes most se- 
verely the uttering of false coin, the military state 
insubordination and breach of official duty, the ab- 
solute state high treason, the republic the striving 
after regal power; and they all manifest a severity 
in those points which contrasts greatly with the 
manner in which they punish other crimes.’ In 
short, the reaction of the feeling of legal right, 
both of states and individuals, is most violent when 
they feel themselves threatened in the conditions of 
existence peculiar to them.” He then eloquently 
combats the common idea that ‘‘ whether 1 shall go 
to law to assert my right to my property, or not, is 
simply a question of interest.” He inculcates the 
duty of every man to go to law to defend his prop- 
erty, not only as a duty to himself, but as a duty to 
the State, and he denounces the failure to assert 
such rights, not only as a personal but as a public 
defection. ‘‘The coward who flees the battle saves 
what others sacrifice —his life; but he saves it at 
the cost of his honor. Only the fact that others 
make a stand, protects him and the community from 
the consequences which his mode of action would 
otherwise inevitably draw after it. If all thought 
as he, they would all be lost. And precisely the 
same is true of the cowardly abandonment of one’s 
legal rights. Innocent as the act of an individual, 
it would, if raised to the dignity of a general prin- 
ciple of action, be the destruction of the entire law.” 
And in this exercise he finds not only necessity but 
nobility. ‘‘The law, which on the one hand seems 





to relegate man exclusively to the low region of 
egotism and interest, lifts him, on the other hand, 
to an ideal height, in which he forgets all policy, 
all calculation, that measure of interest which he 
had learned to apply everywhere, in order to apply 
himself purely and simply in the defense of an idea. 
Law, which in the former region is prose, becomes, 
in the struggle for law, poetry in the latter; for the 
struggle for law, the battle for one’s legal rights, is 
the poetry of character.” 

This instinctive exercise he attributes to the feel- 
ing of pain and outrage experienced from an inva- 
sion of personal right, and the extent. to which it is 
carried is dependent on individual and national char- 
acter. Wealth and ease will not always extinguish 
the instinct to defend one’s rights, and the individ- 
ual and the nation possessing it and using it most 
largely will invariably command the greatest re- 
spect and earn the greatest immunity from infrac- 
tions of their rights. In illustration of the idea 
that it is not the amount of property, but the 
strength of the feeling of legal right, that decides 
whether an invasion of such right shall be resisted, 
he gives the following, full of significance and 
shrewd wisdom: 


‘¢ The best proof of this is afforded by the English 
people. Their wealth has caused no detriment to 
their feeling of legal right; and what energy it still 
possesses, even in pure questions of property, we, 
on the continent, have frequently proof enough of, 
in the typical figure of the travelling Englishman, 
who resists being duped by innkeeper and hackmen 
with a manfulness which would induce one to think 
he was defending the law of Old England — who, 
in case of need, postpones his departure, remains 
days in the place, and spends ten times the amount 
he refuses to pay. The people laugh at him, and do 
not understand him. It were better if they did 
understand him. For in the few shillings which 
the man here defends, Old England lives. At home 
in his own country, every one understands him, an 
no one ventures lightly to overreach him. Put an 
Austrian of the same social position and the same 
means in the place of the Englishman — how would 
he act? If I can trust my own experience in the 
matter, not one in ten would follow the example of 
the Englishman. Others shun the disagreeableness 
of the controversy, the making of a sensation, the 
possibility of a misunderstanding to which the 
might expose themselves, a misunderstanding whic 
the Englishman in England need not at all fear, and 
which he quietly takes into the pe that is, 
they pay. But in the few pieces which the English- 
man refuses and which the Austrian pays, there lies 
concealed more than one would think of England 
and Austria; there lie concealed centuries of their 
political development and of their social life.” 


So strong is the author's belief in this duty of 
legal vindication, that he says: ‘‘If I were called on 
to pass judgment on the practical importance of 
the two principles: ‘Do no injustice,’ and ‘ Suffer 
no injustice,’ I would say that the first rule is, Suffer 
no injustice, and the second, Donone!” If any 


one should urge that this is anti-christian, we sup- 
pose it might be said that Christ’s rule was calcu- 
lated simply to win the world, and promote the ac- 
ceptance of his gospel, and was prescribed only to 
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his disciples, but that the Mosaic law cannot be 
wrong when God ordained it, and is better adapted 
to preserve the human race in amity. The most elo- 
quent and convincing passages of the book are un- 
der the author’s inculcation of this duty to society 
by the performance of it to self. Any extract from 
these passages would be as a chipping from the dia- 
mond. 

The writer praises the care which society takes 
for the enforcement of individual rights, regarding 
it as a conservative national force. Under this 
head the author takes up the case of Shylock, and 
concludes that the eminently tragic interest which 
we feel in him is due to the fact that legal justice 
was not done him under the attributed law of Ven- 
ice. He simply demanded what was his legal right 
—not a right existing only in the imagination of 
the poet, but a real legal right once existing under 
the law of the twelve tables, in partes secare the 
debtor, and thus only an anachronism of the poet 
—and although he ‘‘ craved the law,” was defeated 
by a miserable piece of pettifoggery. ‘‘Just as 
well might the judge deny to the person whose 
right to an easement be acknowledged, the right to 
leave footmarks on the land, because this was not 
expressly stipulated for in the grant.” 

The outcome of all this brilliant discussion is the 
axiom, that the money value in a litigation is not the 
proper measure of its importance. 

The author concludes with some animadversions 
against the modern Roman law as measuring in- 
fringements of legal rights by pecuniary standards, 
and ignoring the satisfaction of the feeling of 
wounded legal right. He censures ‘‘a judge, who, 
when the amount of the object in litigation was 
small, in order to be relieved of the burden of the 
trial, offered to pay the plaintiff out of his own 
pocket, and who was greatly offended because the 
offer was refused.” And he closes with this sen- 
tence: ‘‘ From the moment that the law gives up its 
readiness to fight, it gives itself up; for the saying 
of the poet that only he deserves liberty and life 
who has to conquer them for himself every day, is 
true of law also.” 

This golden little book is a timely vindication of 
the majesty and sanctity of the law; of the dignity 
of every man, who conceiving his lawful privileges 
infringed, dares resort to the law, regardless of 
cost, to enforce them; and an unanswerable rebuke 
to the cravens whose existence is rendered safe and 
tolerable only by the moral courage of those whom 
they stigmatize as litigious and breeders of strife. 
We could select from it words fit to be inscribed in 
every court-house. No lawyer can rise from its pe- 
rusal without a larger sense of self-respect and of 
admiration for the noble and necessary profession to 
which he belongs. 


_>—_—_ 
RATE OF INTEREST AFTER MATURITY. 


S the first of January approaches our recent statu- 
tory amendment of the interest law gives rise to 
many new and interesting questions and bids fair to 
be fruitful in litigation. 
A question of much importance not heretofore dis- 








cussed is whether, after maturity, on money contracts, 
bearing interest at an agreed rate, interest shall be 
computed at the contract or legal rate, the contract as 
to that being silent. For instance, shall a mortgage 
given several years ago, payable in one year with in- 
terest at the rate of seven per centum, continue to 
bear interest at the same or the reduced rate, the con- 
tract being silent as to the rate after maturity. 

The Legislature is not responsible for this question, 
as it is for certain others under this law, already dis- 
cussed in these columns. In any event, this question 
would have to be determined by the courts. It in- 
volves the construction of contracts already made, and 
they cannot be interfered with by legislation. 

The turning point seems to be the reason on which in- 
terest after breach is allowed. Isit by reason of a con- 
tract imposed or implied by the law? Is it by reason 
of the original contract? Or is it by virtue of the law 
and given as damages—-compensation for the de- 
fault. 

The theory of an implied contract is not satisfac- 
tory. It is uncertain what contract is implied. It 
may be to pay the contract rate, the legal rate at tho 
time of the breach, or a compensation as damages for 
default. All these views seem to have their authori- 
ties,(1) but they are alike unsatisfactory, though to 
some extent founded on reason. 

The theories most recognized and acted upon are 
that of the original contract, and the one of damage. 
It is unfortunate for the proposition that interest, 
after breach, is by force of the original contract that 
it can be supported only by a loose or rather a forced 
construction of the contract. But to support the 
theory of damages the construction must be strict. 
And by a strict construction there is no danger of the 
courts making contracts for the parties. 

The authorities of our sister States are pretty evenly 
divided.(1) But the rule in England (2) and the Su- 
preme Court of the United States (3) is in favor of the 
doctrine of damages. 

In New York it was very early determined that in- 
terest after contract broken was by virtue of the orig- 
inal contract, and that the rate agreed upon before 
maturity continued thereafter. This rule was undis- 
puted from 1820 to 1832. Since then, however, this doc- 
trine has undergone a continual criticism until now it 
is considered an open question by the Court of Appeals. 

The first case was that of a mortgage at less than 
the legal rate, decided by the Court of Chancery in 
1820. It was there laid down that the contract rate 
prevailed after breach; that “‘ interest must be decreed 
according to the contract of the parties, until the con- 
tract ceases to operate, by being merged in the de- 
cree.’’(4) This rule was followed in a similar case by 
the Supreme Court. Woodworth, J., said: ‘* The con- 
tract of the parties is not confined to the time limited 
for the payment of the principal; but it is general and 
continues until the contract ceases to operate.’’ (5) 

These cases appear to be the only ones reported di- 
rectly on this point; and if they are authority, they 
determine the whole question. We have been unable 
to find any later cases in New York in which the pre- 
cise question has arisen. Hence we can only arrive at 
the value of these precedents by an examination of 
our later cases involving kindred questions. 

Doubt was first thrown on their authority by the Su- 
preme Court in 1832. This was in a case where a loan 
(pawn) company under a special charter allowing it to 
charge interest at the rate of seven per centum per an- 
num fora half month on a loan for less than fifteen days 


(Ll) See cases cited in Abb. U.S. Dig. 

(2) Cook vy. Fowler, L. R., 7 H. L. 27. 

(3) Brewster v. Wakefield, 22 How. (U. 8.) 118; Burnhisel 
v. Firman, 22 Wall. 170. 

(4) Miller v. Burroughs, 4 Johns. Ch. 436. 

(5) Van Beuren v. Van Gaasbeck, 4 Cow. 496. 
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and interest for afull month on a loan for over fifteen 
and under thirty days. A loan was made for twenty 
days but was not paid for several months. The company 
wished to charge interest on the basis of twenty days 
to the month. It was held that interest could not be 
so computed as the loan was not renewed from time to 
time. ‘‘ Like interest upon every other debt which 
has fallen due”’ it was **to be regulated by the general 
law of the State on that subject.’’ (6) The same court 
also held, that a bank, limited by its charter to six per 
centum discount, is entitled to recover seven per 
centum from the time the debt becomes due. (7) 

Again, about ten years later Chancellor Walworth 
said: ‘**The vice chancellor seems to have acted upon 
the supposition that a mortgagee who takes pos- 
session of the mortgaged premises, without actual 
foreclosure, after the mortgage money has become 
due and payable, is to be considered as assenting to 
receive only that rate of interest which he had con- 
tracted to receive during the time for which the orig- 
inal credit was given. This, I think, was errone- 
ous.’’ (8) The legal rate was allowed. 

Previous to the cases in the Court of Appeals there 
are a few others which have been cited in this connec- 
tion. In one, an assistant vice chancellor said, that 
the payment of a greater than the contract rate after 
maturity did not show a contract so to continue.(9) In 
another the Court of Errors held that a man who 
denies a debt not made payable at a particular time 
shall be obliged to pay at the legal rate after such de- 
nial, even though the contract rate be less.(10) But 
this was placed on the ground that the denial consti- 
tuted a breach. An agreement to raise the rate of in- 
terest after breach to that allowed by statute was held 
valid. (11) 

The first case in the Court of Appeals was decided 
in 1858,(12) and has been cited in all later cases. But 
this can scarcely be considered authority, as the point 
involved is quite diffierent. It can be taken only as 
indicating in a general way the position of the 
court. 

The defendants had become liable to the full extent 
of the penalty as sureties on a replevin bond. They neg- 
lected to pay when their liability became fixed and the 
court allowed interest thereafter at the legal rate. This 
made the recovery greater than the penalty in the 
bond; but the court said that ‘interest may be due, 
first, by contract express or implied from the course of 
dealing and the relation of the parties; second, the 
law may exact it from a party who is in the wrong, by 
withholding money or value due from him to another. 
In the later case, it is allowed as a just measure of 
damages for the violation of duty or conduct; and 
sureties can claim no exemption from this rule.” 

The next case was where the defendant guaranteed 
the payment of the interest on a bond made payable 
onacertain day. It was held that interest accruing 
after maturity was not chargeable to the guarantor. 
Chief Judge Church, in delivering the opinion of the 
court, says: Whether the principal debtor ‘‘ was liable 
for interest accruing afterward, on the ground that as 
between him and the obligee, the contract continued 
ou the original terms, as seems to have been held in 
Van Beuren v. Van Gaasbeck, or whether he was lia- 
ble for such interest by way of damages * * * 
makes no difference with the liability of the defend- 
ant.” ‘“*The authorities, however, preponderate in 
favor of the latter position. And such is the legal 
character of the transaction.”’ If the principal debtor 





(6) Macomber v. Dunham, 8 Wend. 4550. 

(7) U.S. Bank v. Chapin, 9 Wend. 471. 

(8) Bell v. Mayor, etc., of New York, 10 Paige, 49, 69. 

(9) New York Life, etc., Co. v. Manning, 3Sandf. Ch. 58. 
(10) Lawrence y. Leake and W. O. H., 2 Denio, 577. 

(11) Haggerty v. Allaire Works, 5 Sandf. 230. 

(12) Brainard v. Jones, 18 N.Y. 35. 





was sued “damages for non-performance would be 
awarded against him in accordance with the principle 
in other cases of breach of contract. That these dam- 
ages are fixed at the legal rate of interest does not 
change the character of the recovery, it only estab- 
lishes the measure or rate of compensation for the 
damages. It has been held that a party is liable after 
default for the legal rate of interest, although the 
conventional rate is less.’’ (13) 

This certainty is a very strong dictum and indicates 
a decided position of our present chief justice. This 
case was followed by the Commission of Appeals ina 
case on precisely the same facts. (14) But Hunt, C., 
in delivering the opinion of the court, criticised the 
views of Chief Judge Church. 

The last case in the Court of Appeals was decided in 
1873,(15) wherein Folger, J., says that the rule adopted 
in our earlier cases has beer somewhat shaken. 

Thus it is seen that the rule first laid down by our 
courts is very little, if at all, regarded by the Court of 
Appeals. As the old rule is weakened so the adverse 
doctrine must be strengthened. It would seem, there- 
fore, to be the more safe to say that in this State the 
law is that the rate after contract broken is in the na- 
ture of damages and regulated by statute. 

I would also add that the attorney-general, in opin- 
ion of February 9th, 1870, arrived at the same conclu- 
sion, but apparently overlooking or disregarding the 
decisions in this State and relying on Pennsylvania 
authority. 5 Watts & 8. 51. 

DANIEL 8. REMSEN. 
——_—___—_—_ 


FEDERAL TRADE-MARK LEGISLATION 
UNCONSTITUTIONAL. 
SUPREME COURT OF THE UNITED STATES, OCTO- 
BER TERM, 1879. 


Unitep STATES y. STEFFENS; UNITED STATES Y. 
WITTEMANN; UNITED STATES V. JOHNSON. 


The legislation of Congress in regard to trade-marks, con- 
tained in the act of July 8, 1870, sections 77-84, and em- 
bodied in U. 8. Rey. Stat., sections 4937-4947, is uncon- 
stitutional. 

Congress has no power, either under the authority given 
by the Constitution to pass laws securing to authors and 
inventors the exclusive right to their respective writ- 
ings and discoveries (Art. 1, 8 8, subd. 8), to enact a law 
relating to trade-marks, or under that given to regulate 
commerce with foreign nations and among the several 
States to enact a general trade-mark law witbout limi- 
tation as to its application. 

The trade-mark legislation being invalid, the criminal en- 
actments designed to protect the rights conferred by 
such legislation are invalid. 

MiLueR, J. The three cases whose titles stand at 
the head of this opinion are criminal prosecutions for 
violations of what is known as the trade-mark legisla- 
tion of Congress. The first two are indictments in the 
Southern District of New York, and the last is an in- 
formation in the Southern District of Ohio. In all of 
them the judges of the Circuit Courts in which they 
are pending have certified to a difference of opinion on 
what is substantially the same question, namely, are 
the acts of Congress on the subject of trade-marks 
founded on any rightful authority in the Constitution 
of the United States. 

The entire legislation of Congress in regard to trade- 
marks is of very recent origin. It is first seen in sections 
77 to 84 inclusive, of the act of July 8, 1870, entitled 
*“*An act to revise, consolidate and amend the statutes 
relating to patents and copyrights.’ The part of this 
act relating to trade-marks is embodied in chapter 





(13) Hamilton v. Van Rensselaer, 43 N, Y. 244. 
(14) Melick v. Knox, 44 N. Y. 676. 
(15) Ritter v. Phillips, 53 N. Y. 586. 
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two, title sixty, sections 4937 to 4947 of the Revised 
Statutes. 

{t is sufficient at present to say that they provide for 
the registration in the Patent Office of any devise in 
the nature of a trade-mark to which any person has 
by usage established an exclusive right, or which the 
person so registering intends to appropriate by that act 
to his exclusive use; and they make the wrongful use 
of a trade-mark, so registered, by any other person, 
without the owner’s permission, a cause of action ina 
civil suit for damages. Six years later we have the act 
of August 14, 1876 (19 U.S. Stats. 141), punishing by 
fine and imprisonment the fraudulent use, sale and 
counterfeiting of trade-marks registered in pursu- 
ance of the statutes of the United States, on which 
the informations and indictments are founded in the 
cases before us. 

The rigbt to adopt and use a symbol or device to dis- 
tinguish the goods or property made or sold by the 
person whose mark it is, to the exclusion of the use of 
that symbol by all other persons, has been long recog- 
nized by the common-law and chancery courts of Eng- 
land and of this country, and by the statutes of some 
of the States. It is a property right for which dam- 
ages may be recovered in an action at law, and the vio- 
lation of which will be enjoined by a court of equity, 
with compensation for past infringement. This prop- 
erty and the exclusive right to'its use were not created 
by the act of Congress and do not now depend upon 
that act for their enforcement. The whole system of 
trade-mark property and the civil remedies for its 
protection existed long anterior to the act of Con- 
gress and remain in full force since its passage. 

These propositions are so well understood as to need 
no citation of authorities or elaborate argument to 
prove them. 

The property in trade-marks and the right to their 
exclusive use, resting on the laws of the States in the 
same manner that other property does, and depending, 
like the great body of the rights of person and of prop- 
erty, for their security and protection on those laws, 
the power of Congress to legislate on the subject, to 
establish the conditions on which these rights shall de- 
pend, the period of their duration, and the legal reme- 
dies for their protection, if such power exist at all, 
must be found in some clause of the Constitution of 
the United States, the instrument which is the source 
of all the powers that Congress can lawfully exer- 
cise. 

In the argument of these cases this seems to be 
conceded, and the advocates foy the validity of the 
acts of Congress on this subject point to two clauses 
of that instrument, in one or in both of which, as 
they assert, sufficient warrant may be found for this 
legislation. 

The first of these is the eighth clause of section eight 
of the first article of the Constitution. That section 
manifestly intended to be an enumeration of the 
powers expressly granted to Congress, and closing 
with the declaration of a rule for the ascertainment of 
such powers as are necessary by way of implication to 
carry into efficient operation those expressly given, 
authorizes Congress, by the clause referred to, ‘to 
promote the progress of science and useful arts, by se- 
curing for limited times, to authors and inventors, the 
exclusive right to their respective writings and dis- 
coveries.”’ 

As the first and only attempt by Congress to regu- 
late the right of trade-marks is to be found in the act 
to which we have referred, entitled ‘‘ An act to revise, 
consolidate and amend the statutes relating to patents 
and copyrights,’ terms which have long since become 
technical as referring, the one to inventions and the 
other to writings of authors, it is a reasonable infer- 
ence that this part of the statute also was, in the opin- 
ion of Congress, an exercise of the power found in that 





clause of the Constitution. It may also be safely as- 
sumed that until a critical examination of the subject 
in the courts became necessary, it was mainly if not 
wholly to this clause that the advocates of the law 
looked for its support. 

Any attempt, however, to identify the essential char- 
acteristics of a trade-mark with inventions and dis- 
coveries in the arts and sciences, or with the writings 
of authors, will show that the effort is surrounded with 
insurmountable difficulties. 

The ordinary trade-mark has no necessary relation 
to invention or discovery. The trade-mark recognized 
by the common law is generally the growth of a con- 
siderable period of use, rather than sudden invention. 
It is often the result of accident rather than design, 
and when under the act of Congress if is sought to 
establish it by registration, neither originality, inven- 
tion, discovery, science or art is in any way essential 
to the right conferred by that act. If we should en- 
deavor to classify it under the head of writings of au- 
thors, the objections are equally strong. In this, as in 
regard to inventions, there is required originality. 
And while the word writings may be liberally con- 
strued, as it has been, to include original designs for 
engravings, prints, etc., it is only such as are original, 
and are founded in the creative powers of the mind. 
The writings which are to be protected are the fruits of 
intellectual labor, embodied in the form of books, 
prints, engravings, and the like. The trade-mark may 
be, and generally is, the adoption of something already 
in existence as the distinctive symbol of the party using 
it. At common law the exclusive right to it grows out 
of the use of it, and not its mere adoption. By the act 
of Congress this exclusive right attaches upon regis- 
tration. But in neither case does it depend upon noy- 
elty, upon invention, upon discovery, or upon any 
work of the brain. It requires no fancy or imagina- 
tion, no genius, no laborious thought. It is simply 
founded on priority of appropriation. We look in vain 
in the statute for any other qualification or condition. 
If the symbol, however plain, simple, old, or well- 
known, has been first appropriated by the claimant as 
his distinctive trade-mark, he may by registration se- 
cure the right to its exclusive use. While such legis- 
lation may be a judicious aid to the common law on 
the subject of trade-marks, and may be within the 
competency of legislatures whose general powers em- 
brace that class of subjects, we are unable to see any 
such power in the constitutional provision concern- 
ing authors and inventors and their writings and dis- 
coveries. 

The other clause of the Constitution supposed to 
supply the requisite authority in Congress is the third 
of the same section, which, read in connection with 
the granting clause, is as follows: 

‘““The Congress shall have power to regulate com- 
merce with foreign nations and among the several 
States and with the Indian tribes.” 

The argument is that the use of a trade-mark—that 
which alone gives it any value—is to identify a par- 
ticular class or quality of goods as the manufacture, 
produce or property of the person who puts them in 
the general market for sale. That the sale of the arti- 
cle so distinguished is commerce. That the trade- 
mark is, therefore, a useful and valuable aid or instru- 
ment of commerce, and its regulation by virtue of the 
above provision of the Constitution belongs to Con- 
gress, and that the act in question is a lawful exercise 
of this power. 

It is not every species of property which is the sub- 
ject of commerce, or which is used or even essential 
in commerce, which is brought by this clause of the 
Constitution within the control of Congress. The bar- 
rels and casks, the bottles and boxes in which alone cer- 
tain articles of commerce are kept for safety and by 
which their contents are transferred from the seller to 
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the buyer, do not thereby become subjects of congres- 
sional legislation more than other property. Nathan 
y. Louisiana, 8 How. 73. In the case of Paul v. Vir- 
ginia, 8 Wall. 168, this court held that a policy of in- 
surance made by a corporation of one State on prop- 
erty situated in another was not an article of com- 
merce, and did not come within the purview of the 
clause of the Constitution we are considering. ‘* They 
are not,”’ says the court, “‘commodities to be shipped 
or forwarded from one State to another, and then put 
up for sale.” On the other hand, in the case of Almy 
v. The State of California, 24 How. 169, it was held that 
astamp duty imposed by the Legislature of Califor- 
nia on bills of lading for gold and silver transported 
from one place in that State to another out of the 
State, was forbidden by the Constitution of the United 
States, because such instruments were a necessity to 
the transaction of commerce, and the duty was a tax 
upon exports. 

The question, therefore, whether the trade-mark 
bears such a relation to commerce in general terms as 
to bring it within congressional control, when used or 
applied to the classes of commerce which fall within 
that control, is one which, in the present case, we pro- 
pose to leave undecided. We adopt this course because 
when this court is called on in the course of the ad- 
ministration of the law to consider whether an act of 
Congress, or any other department of the government, 
is within the constitutional authority of that depart- 
ment, a due respect for a co-ordinate branch of the 
government requires that we shall decide that it has 
transcended its powers only when it is so plain that we 
cannot avoid the duty. 

In such cases it is manifestly the dictate of wisdom 
and judicial propriety to decide no more than is neces- 
sary to the case in hand, That such has been the uni- 
form course of this court in regard to statutes passed 
by Congress will readily appear to any one who will 
consider the vast amount of argument presented to us 
assailing such statutes as unconstitutional, and will 
count, a3 he may do on his fingers, the instances in 
which this court has declared an act of Congress void 
for want of constitutional power. 

Governed by this view of our duty, we proceed to 
remark that a glance at the commerce clause of the 
Constitution discloses at once what has been often the 
subject of comment in this court and out of it, that 
the power of regulation there conferred on Congress 
is limited to commerce with foreign nations, commerce 
among the States, and commerce with the Indian 
tribes. And while bearing in mind the liberal con- 
struction, that commerce with foreign nations means 
commerce between citizens of the United States and 
citizens and subjects of foreign nations, and commerce 
among the States means commerce between the indi- 
vidual citizens of different States, there still remains 
a very large amount of commerce, perhaps the largest, 
which, being trade or traflic between citizens of the 
same State, is beyond the control of Congress. 

When, therefore, Congress undertakes to enact a 
law, which can only be valid as a regulation of com: 
merce, it is reasonable to expect to find on the face of 
the statute, or from its essential nature, that it is a 
regulation of commerce with foreign nations, among 
the several States, or with the Indian tribes. If it is 
not so limited, it is in excess of the power of Congress. 
If its main purpose be to establish a regulation appli- 
cable to all trade, to commerce at all points, especially 
if it is apparent that it is designed to govern the com- 
merce wholly betwen citizens of the same State, it is 
obviously the exercise of a power not confided to Con- 
gress. 

We find no recognition of this principle in the chap- 
ter on trade-marks in the Revised Statutes. We would 
naturally look for this in the description of the class 
of persons who are entitled to register a trade-mark, 





or in reference to the goods to which the trade-mark 
should be applied. If, for instance, it described per- 
sons engaged in a commerce between the different 
States, and related to its use in such commerce, it 
would be evident that Congress believed it was acting 
under the clause of the Constitution which authorizes 
it to regulate commerce among the States. So, if, 
when the trade-mark has been registered, Congress 
had protected its use on goods sold by a citizen of one 
State to another, or by a citizen of a foreign State toa 
citizen of the United States, it would be seen that 
Congress was at the least intending to exercise the 
power of regulation conferred by that clause of the 
Constitution. But no such idea is found or suggested 
in this statute. Its language is: ‘* Any person or firm 
domiciled in the United States, and any corporation 
created by the United States, or of any State or Ter- 
ritory thereof,” or any person residing in a foreign 
country which by treaty or convention affords similar 
privileges to our citizens, may by registration obtain 
protection for his trade-mark. Here is no requirement 
that such person shall be engaged in the kind of com- 
merce which Congress is authorized to regulate. It is 
a general declaration that anybody in the United 
States, and anybody in any other country which per- 
mits us to do the like, may, by registering a trade- 
mark, have it fully protected. So, while the person 
registering is required to furnish ‘‘a statement of 
the class of merchandise, and the particular descrip- 
tion of the goods comprised in such class, by which 
the trade-mark has been or is intended to be appro- 
priated,” there is no hint that it is goods to be trans- 
ported from one State to another, or between the 
United States and foreign countries. Section 4939 is 
intended to impose some restriction upon the commis- 
sioner of patents in the matter of registration, but no 
limitation is suggested in regard to persons or property 
engaged in the different classes of commerce mentioned 
in the Constitution. When we come to the remedies 
provided by the act for infringement of the rights of 
the owner of the registered* trade-mark, there is no 
restriction of the right of action, or suit, to a case of 
trade-mark used in foreign or inter-State commerce. 

It is, therefore, manifest that no such distinction is 
found in the act, but that its broad purpose was to es- 
tablish a universal system of trade-mark registration, 
for the benefit of all who had already used a trade- 
mark, or who wished to adopt one in the future, with- 
out regard to the character of the trade to which it 
was to be applied or the locality of the owner, with 
the solitary exception, that those who resided in for- 
eign countries which extended no such privileges to us, 
were excluded from them here. 

It has been suggested that if Congress has power to 
regulate trade-marks used in commerce with foreign 
nations and in the several States, these statutes shall 
be held valid in that class of cases, if no further. To 
this there are two objections: First, the indictments 
in these cases do not show that the trade-marks which 
are wrongfully used were trade-marks used in that 
kind of commerce. Secondly, while it may be true 
that when one part of a statute is valid and constitu- 
tional, and another part is unconstitutional and void, 
the court may enforce the valid part where they are 
distinctly separable so that each can stand alone; it is 
not within the judicial province to give to the words 
used by Congress a narrower meaning than they are 
manifestly intended to bearin order that crimes may 
be punished which are not described i: languuge that 
brings them within the constitutional power of that 
body. This precise point was decided in the case of 
the United States v. Rees, 97 U.S. 221. In that case 
Congress had passed a statute punishing election offi- 
cers who should refuse to any person lawfully entitled 
to do so, the right to cast his vote at an election. This 
court was of the opinion that, as regarded the section 





450 


THE ALBANY LAW JOURNAL. 














of the statute then under consideration, Congress 
could only punish such denial when it was on account 
of race, color, or previous condition of servitude. 

It was urged, however, that the more general de- 
scription of the offense included the more limited one, 
and that the section was valid where such was in fact 
the cause of denial. But the court said, through the 
Chief Justice: ** We are not able to reject a part which 
is unconstitutional and retain the remainder, because 
it is not possible to separate that which is constitu- 
tional, if there be any such, from that which is not. The 
proposed effect is not to be attained by striking out or 
disregarding words that are in the section, but by in- 
serting words that are not there now. Each of the 
sections must stand asa whole or fall together. The 
language is plain. There is no reason for construction 
unless it be as to the effect of the Constitution. The 
question, then, to be determined is, whether we can 
introduce words of limitation into a penal statute so as 
to make it specific, when, as expressed, it is general 
only. * * * Tolimit this statute as now asked for 
would be to make a new law, not to enforce an old one. 
This is no part of our duty.” If we should, in the case 
before us, undertake to make by judicial construction 
a law which Congress did not make, it is quite proba- 
ble we should do what, if the matter were now before 
that body, it would be unwilling to do, namely, make 
a trade-mark law which is only partial in its operation, 
and which would complicate the rights which parties 
would hold, in some instance under the act of Congress, 
and in others under State law. Cooley on Const. 
Lim. 178, 179; Commonwealth v. Hitchings, 5 Gray, 
485. 
In what we have here said we wish to be understood 
as leaving the whole question of the treaty-making 
power of the general government over trade-marks, 
and the duty of Congress to pass any laws necessary to 
carry such treaties into effect, untouched. 

While we have, in our references in this opinion, to 
the trade-mark legislation of Congress, had mainly in 
view the act of 1870,and the civil remedy which that act 
provided, it was because the criminal offenses described 
in-the act of 1876 are, by their express terms, solely re- 
ferable to frauds, counterfeits, and unlawful use of 
trade-marks which have been registered under the 
provisions of the former act. If that act is unconsti- 
tutional, so that the registration under it confers no 
lawful right, then the criminal enactment intended to 
protect that right falls with it. 

The questions in each of these cases, being an in- 
quiry whetber these statutes can be upheld in whole or 
in part as valid and constitutional, must be answered 
in the negative, and it will be so certified to the proper 
Cireuit Courts. 
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VALIDITY OF MARRIAGE BETWEEN 
FOREIGNERS—BY WHAT LAW 
DETERMINED. 





ENGLISH HIGH COURT OF JUSTICE, PROBATE, DI- 
VORCE AND ADMIRALTY DIVISION, AUGUST 5, 1879. 


SorromAyor v. De BArros. 


Where of the two contracting parties to a marriage one is 
domiciled in England and the other in a foreign coun- 
try, and neither of the parties is subject to any personal 
incapacity recognized by the laws of England, the mar- 
riage is valid even though the party, having the foreign 
domicile, be subject to a personal incapacity recognized 
by the laws of the country in which such party is domi- 
ciled. 

Where a Portuguese by birth, but domiciled in England, 
contracted a marriage with his first cousin, whose dom- 
icile was Portuguese, the marriage was held to be valid, 
although, by the law of Portugal, the marriage of first 
cousins is unlawful except by the dispensation of the 





Pope, which had neither been obtained nor sought for 
in the present case. 

Simonin vy. Mallac followed. 

Judgment of the Court of Appealin Sottomayor v. De Bar- 
ros, L. Rep., 3 P. D. (C. A.) 1, commented on and dis- 
sented from. 


HIS wasa case remitted to the Probate Division by 
the Court of Appeal in order that it may try and 
pronounce upon the issues of fact. The case was de- 
cided originally by Sir Robert Phillimore, 36 L. T. 
Rep. (N. 8S.) 746, upon an assumed state of facts, it 
being conceded, for the purpose of the decision, that 
both parties were domiciled in Portugal, but residents 
of England. The Court of Appeal reversed his decision 
and held that the marriage was void. L. R.,3 P. D. 
(C. A.)1. The case was then remitted to the court 
below to ascertain the veal facts, and the issues of fact 
were tried before the president without a jury. The 
opinion states the other necessary facts. 


The PRESIDENT (Sir James Hannen) delivered the 
following judgment: In this suit the petitioner prayed 
that her marriage might be declared null and void. 
The petition set forth that she and the respondent 
were natives of Portugal, and domiciled in that coun- 
try at the time of their marriage; that they were nat- 
ural and lawful first cousins, and that by the law of 
Portugal first cousins are incapable of contracting 
marriage on the ground of consanguinity. The respond- 
ent entered an appearance but did not file any answer. 
The case came on before Sir Robert Phillimore, who 
directed the papers to be sent to the Queen’s proctor, 
in order that he might, under the direction of the at- 
torney-general, instruct counsel to argue the point 
whether the petitioner had shown sufficient ground 
for adecree of nullity. First, by reason of the inca- 
pacity of the parties to contract a marriage in 1866; 
secondly, by reason of fraud; and thirdly, by reason 
of the petitioner’s want of intention to contract a 
marriage and of her ignorance of the effect of the cer- 
emony. On the 7th of November, 1876, the Queen’s 
proctor obtained leave to intervene and file pleas. 
On the 20th of January, 1877, it was ordered, by con- 
sent of the parties, that the questions of law referred 
to the Queen’s proctor be heard before the questions 
of fact, without prejudice to either party. The case 
came on for argument on the 17th of March, 1877, when 
Sir Robert Phillimore stated that he was satisfied that 
the petitioner perfectly understood that she was about 
to contract a marriage, and that it could not vitiate 
the marriage that she had an erroneous view of its 
consequences, and he refused to set it aside on the 
ground of incapacity of age, or collusion, or fraud, and 
he held that the marriage having been contracted in 
England and being valid by English law, could not be 
declared null on the ground that the parties were in- 
capacitated from entering into it by the law of Portu- 
gal. On appeal this judgment was reversed, and the 
case wasaccordingly remitted in order that the ques- 
tions of fact raised by the Queen’s proctor’s pleas 
might be determined. These pleas alleged — first, col- 
lusion; secondly, that the petitioner and the respond- 
ent were lawfully married; thirdly, that the said mar- 
riage was not procured by fraud; fourthly, that the 
petitioner intended to, and did, contract a lawful 
marriage and was not ignorant of the effect thereof; 
fifthly, that the petitioner and respondent cohabited 
as man and wife; and sixthly, that the petitioner and 
respondent were at the time of the marriage domi- 
ciled in England. It was objected to on behalf of the 
petitioner that the Queen’s proctor could not inter- 
vene on any ground except that of collusion. This 
depends on the construction to be put upon the 23& 
24 Vict., ch. 144, §7, by which it is enacted that, dur- 
ing the period between the decree nisi and the decree 
absolute, any person shall be at liberty to show cause 
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why the decree nisi should not be made absolute by 
reason of the same having been obtained by collusion, 
or by reason of material facts not brought before the 
court. That part of the section is clearly inapplicable, 
because no decree nisi has been pronounced; but the 
section proceeds, ‘“‘and at any time daring the pro- 
gress of the cause or before the decree is made abso- 
lute any person may give information to Her Majesty’s 
proctor of any matter material to the due decision of 
the case who thay thereupon take such steps as the 
attorney-general may deem necessary or expedient; 
and if from any such information or otherwise the 
said proctor shall suspect that any parties to the suit 
are or have been acting in collusion for the purpose of 
obtaining a divorce contrary to the justice of the case, 
he may, under the direction of the attorney-general, 
and by leave of the court, intervene in the suit, al- 
leging such case of collusion, and retain counsel and 
subpoena witnesses to prove it.”’ In this case informa- 
ation was given to the Queen’s proctor of matter ma- 
terial to the due decision of the case, and among other 
things,that facts tending to show that the parties at the 
time of the marriage were not domiciled in Portugal, 
but in England, which were not brought before the 
court, could be proved, and he thereupon took the 
opinion of the attorney-general on the subject, and, 
suspecting that the parties were acting in collusion, he, 
under the direction of the attorney-general, and by 
leave of the court, intervened in the suit. He having 
done so, the question is whether he may plead any 
thing besides collusion. This question was decided in 
the affirmative by Lord Penzance in Dering v. Dering 
and Blakeley, L. R., 1 P. & D. 521. There the interven- 
tion was after decree nisi; but in the case of Drum- 
mond vy. Drummond, L. R., 1 P. D. 23, the same ques- 
tion had arisen before the decree nisi, and Sir Cress- 
well Cresswell beld that the Queen’s proctor was 
entitled to plead other pleas besides collusion, and the 
same course was allowed in Boardman v. Boardman. 
I therefore hold that the Queen’s proctor is entitled 
to set up other defenses as well as collusion, and I pro- 
ceed to give my findings on the several issues raised 
by the Queen’s proctor’s pleadings. The first of these 
is whether the petitioner and respondent are guilty of 
collusion, and Iam of opinion that the charge was not 
established. The second question is whether the par- 
ties were lawfully married. It was not disputed that 
aceremony of marriage was gone through, which was 
valid according to the law of England. Whether it 
was valid according to the law of Portugal, and the 
effect of its validity, will be considered hereafter. The 
third issue is whether the marriage was procured by 
fraud. I think the evidence given before Sir Robert 
Phillimore, as well as that given before me, clearly es- 
tablishes that the marriage was not procured by fraud. 
The fourth issue is whether the petitioner intended to 
contract a lawful marriage. On this point I may refer 
to the evidence of Mr. Miller, a solicitor, who was 
consulted by the father of the respondent with regard 
to the marriage before its celebration, who says that, 
being struck with the youth of the parties, he saw 
them on the subject, both separately and together, and 
ascertained that they both wished it. That they were 
ignorant of the effect of the Portuguese law on the 
ceremony is most probable, but this ignorance cannot 
affect the validity of the marriage. The fifth issue was 
whether or not the petitioner and respondent cohab- 
ited as man and wife. I do not give any opinion on 
this question, as I consider it unimportant for the 
purposes of this case. The sixth issue is the import- 
ant one, on which the arguments have chiefly turned, 
namely, whether or not the petitioner and the respond- 
ent,or either of them,were or was domiciled in England 
at the time of the marriage. With regard to the peti- 


tioner, since she was a minor, her domicile was that of 
His domicile was Portuguese down to his 


her father. 











‘coming to England in 1858, and I am not satisfied that 


he had at that time, or at any time afterward, mental 
capacity to change his domicile. I therefore find that 
the petitioner had a Portuguese domicile at the time 
of the marriage. With regard to the respondent he 
also was a minor, and therefore his domicile was the 
same as his father’s. The latter formerly carried on 
the business of a wine grower and exporter in Portu- 
gal. In 1858 he came to England, bringing all his fam- 
ily with him, and he set up in business as a wine mer- 
chant and importer. In 1860 he took a twenty-one 
years’ lease of a house in Dorset square, London. On 
the dlst of July, 1851, an agreement was entered into 
for a partnership for twenty years between the brother 
of Gonzalo de Barros (the father of the respondent) 
and his sister and sister-in-law, as wine importers 
and merchants, under the style of Caldos Brothers, 
of which partnership Gonzalo de Barros was to be 
manager at an aunual salary of 5001., with the option 
of becoming a partner. The firm of Caldos Brothers 
failed in 1865, but Gonzalo de Barros continued to re- 
side in London, and his son, the respondent, being 
still a minor, set up in the same business. In 1868, in 
the course of some legal proceedings instituted in 
Portugal, Gonzalo de Barros informed his solicitor 
that his domicile was Portuguese, and instructed him 
to collect evidence in support of this assertion, which 
was done. In 1870 Gonzalo de Barros died in London, 
never having quitted it since 1858. Evidence was given 
that during this interval he frequently said that he 
meant to remain in England, while the only evidence, 
besides that of the petitioner and her mother, to rebut 
the inferences to be drawn from the facts above stated, 
was that of one witness that he often said that he 
should return to Portugal as soon as his affairs were 
settled. It is evident, however, that this is not the 
language of a man who has become the manager of 
a business at 500]. a year, and even assuming the cor- 
rectness of the witness’s memory, such declaration 
cannot outweigh the evidence of the facts above stated. 
Doucet v. Geohegan. From these facts I draw the in- 
ference that the father of the respondent, when he 
became the manager of the wine business, had adopted 
England as his place of permanent residence with the 
intention of remaining there for an unlimited time, or 
in other words, that he became domiciled here. It 
follows that the respondent’s domicile was English 
also. There is abundant evidence that the respondent 
himself, after he came of age, continued to look upon 
England as the place of his domicile, and this may 
perhaps have some reflex effect in considering what 
place his father had chosen as his domicile; but as the 
time of marriage is the important point in the case, I 
do not think it necessary to dwell on the evidence of 
the respondent’s subsequent intentions. The question 
remains, what is the law applicable to such a case? It 
is clear that the judgment which has been already 
given by the Court of Appeal is not applicable to such 
a state of facts. The language of the Court of Appeal 
is explicit. ‘It was pressed upon us in argument that 
a decision in favor of the petitioner would lead to many 
difficulties if questions should arise as to the validity of 
amarriage between an English subject and a foreigner 
in consequence of the prohibition imposed by the law of 
the domicile of the latter. Our opinion on this appeal is 
confined to the case where both the contracting parties 
are, at the time of their marriage, domiciled in a coun- 
try the law of which prohibits their marriage.” This 
passage leaves me free to consider the question whether 
the marriage in England of a domiciled Englishman 
with a woman subject by the law of her domicile to a 
personal incapacity not recognized by English law 
must be declared invalid by the tribunals of this coun- 
try. I would here observe that the Lords Justices ap- 
pear to have laid down as a principle of law a proposi- 
tion which is much wider in its terms than was neces- 
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sary for the determination of the case before them. 
It is thus expressed: “ It is a well-recognized principle 
of law that the question of personal incapacity to en- 
ter into any contract is to be decided by the law of 
domicile,” and again, “as in other contracts, so iu that 
of marriage, personal capacity must depend on the law 
of domicile.” It is, of course, competent for the Court 
of Appeal to lay down a principle, which, if it forms 
the basis of the judgment of that court, must be bind- 
ing in all future cases, unless disclaimed by the House 
of Lords. But I trust that I may be permitted, with- 
out disrespect, to say that the doctrine thus laid down 
has not hitherto been “ well recognized.’’ On the con- 
trary, it appears to me to be a novel principle of which 
up to the present time tbere has been no English au- 
thority. What authority there is seems to be dis- 
tinctly the other way. There is the case of Male v. 
Roberts, 3 Esp. 163. The contract there sued upon was 
made in Scotland. The defense was infancy, which 
Lord Eldon held to be bad, saying, “If the law of 
Scotland is that such a contract as the present could 
not be enforced against an infant, it should have been 
given in evidence. The law of the country where the 
contract arose must govern the contract.’’ In Scrim- 
shire v. Scrimshire, Sir H. Simpson says: *‘ These au- 
thorities fully show that all contracts are to be consid- 
ered according to the laws of the country where they 
are made, and the practice of civilized countries has 
been conformable to this doctrine, and by the common 
consent of nations has been so received;’’ and in 
Simonin v. Mallac, 2 Sw. & Tr. 67, Sir Cresswell Cress- 
well says: ‘‘In contracts the personal competency of 
individuals to contract ‘has been held to depend on 
the law of the place where the contract was made.” 
In the American reports numerous authorities support 
Sir Cresswell Cresswell’s view of the law. I, there- 
fore, cannot but think that the learned Lords Justices 
would not desire to base their judgement on so wide 
@ proposition as that which they have laid down 
with reference to the personal capacity to enter into 
all contracts. In truth many serious difficulties arise 
if marriage is regarded only in the light of a contract. 
It is indeed based upon the contract of the parties, 
but it is a status arising out of contract to which each 
country is entitled to attach its own conditions. In 
some countries no other condition is imposed than 
that the parties, being of a certain age and not related 
within certain specified degrees, shall have contracted 
with each other to become man and wife; but that in 
those countries marriage is not regarded merely as a 
contract is clear since the parties are not at liberty to 
rescind it. In some countries certain civil formalities 
are prescribed, in others a religious sanction is re- 
quired. If the subject be regarded from this point of 
view, the effect of the decision of the Court of Appeal 
has only been to define a further condition imposed 
by English law, namely, that the parties must not both 
belong by domicile to a country the laws of which 
prohibit this marriage. But as I have already pointed 
out, the judgment leaves altogether untouched the 
case of the marriage in England of a British subject 
with a person domiciled in a country where the mar- 
riage is prohibited. With regard to such a marriage 
all the arguments which have hitherto been urged in 
support of the larger proposition, that a marriage, 
good by the law of the country where it is solemnized, 
must be deemed by the tribunals of that country to 
be valid irrespective of the law of the domicile of the 
parties, remain with undiminished effect. They can- 
not be stated with greater accuracy and force than 
they were stated by Sir Cresswell Cresswell in Simonin 
v. Mallac; and asI could not express myself so well, 
I shall adopt the language of that learned judge as my 
own, without introducing the qualification which the 
decision of the Court of Appeal has created. The 
Court of Appeal has distinguished this case from 








Simonin v. Mallac, on the ground that there the in- 
capacity arose from the want of consent of parents, 
and that ‘‘the consent of parents required by the law 
of France must be considered a part of the ceremony 
of marriage.” Certainly Sir Cresswell Cresswell did 
not base his judgment on that ground. After observ- 
ing that a distinction might be drawn between an 
absolute and a conditional prohibition, he proceeds: 
“But taking the decree of the French court, in the 
suit there instituted, as evidence that by the law of 
France this marriage was void, we again come to the 
broad question, is it to be judged of here by the law of 
England or by the law of France?’ Then, after review- 
ing the authorities, he says: ‘‘It is very remarkable 
that neither in the writings of jurists, nor the argu- 
ments of counsel, nor in the judgments delivered in 
the courts of justice, is any case quoted or suggestion 
offered to establish the proposition that the tribunals 
of a country where a marriage has been solemnized in 
conformity with the law of that country, should hold 
it void because the parties to the contract were the 
domiciled subjects of another country where such a 
marriage would not be allowed.’’ And later on the 
following passage occurs in his judgment, and is spe- 
cially applicable to the present case: ‘* Every nation 
has a right to impose on its own subjects restrictions 
and prohibitions as to entering into marriage contracts 
either within or without its own territories, and if its 
subjects sustain hardships in consequence of those re- 
strictions their own nation only must bear the blame; 
but what right has one independent nation to call 
upon any other nation equally independent to surren- 
der its own laws in order to give effect to such re- 
strictions and prohibitions? If there be any such 
right, it must be found in the law of nations, that law 
to which all nations have consented, or to which they 
must be presumed to consent for the common benefit and 
advantage. Which would be for the common benefit and 
advantage in such cases as the present, the observance 
of the law of the country where the marriage is cele- 
brated, or of a foreign country? Parties contracting in 
any country are to be assumed to know, or to take the 
responsibility of not knowing, the law of that country. 
Now the law of France is equally stringent whether 
both parties are French or one only. Assume, then, 
that a French subject comes to England and marries, 
without consent, a subject of another foreign country, 
by the laws of which such a marriage would be valid, 
which law is to prevail? To which country is an 
Englisk tribunal bound to pay the compliment of 
adopting its law? As far as the law of nations is con- 
cerned, each must have an equal right to claim respect 
for its laws. Both cannot be observed. Would it 
not, then, be more just, and therefore more for the 
interest of all, that the law of the country should 
prevail, which both are presumed to know and to 
agree to be bound by? Again, assume that one of the 
parties is English, would not an English subject have 
as strong a claim to the benefit of English law asa 
foreigner to the benefit of foreign law? But it may 
be said that in the case now before ‘the court both par- 
ties are French, and therefore no such difficulty can 
arise. That is true; but if once the principle of sur- 
rendering our own law to that of a foreign country is 
recognized, it must be followed out to all its conse- 
quences; the cases put are therefore a fair test to the 
possibility of maintaining, that by any comitas or jus 
gentium, this court is bound to adopt the law of France 
as its guide.”” That was the opinion of Sir Cresswell 
Cresswell, Mr. Baron Channell, and Mr. Justice Keat- 
ing, constituting the full court which was at that time 
in the position of the Court of Appeal, and its decis- 
ions were only subject to review by the House of 
Lords. The Court of Appeal has indeed, without 
alluding to the arguments of these very eminent 
judges, now overruled their opinion; but Lord Justice 
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Cotton has expressed his concurrence in their views so 
far as is necessary for the purposes of the present case. 
He says, “* No country is bound to recognize the laws 
of a foreign State when they work injustice to its own 
subjects, and this principle would prevent the judg- 
ment in the present case being relied on as an author- 
ity for setting aside a marriage between a foreigner 
and an English subject domiciled in England, on the 
ground of any personal incapacity not recognized by 
the law of this country.’’ Numerous examples might 
be suggested of the injustice which might be worked 
to our own subjects if a marriage was declared invalid 
on the ground that it was forbidden by the law of 
the domicile of one of the parties. In his excellent 
treatise on ‘‘ Domicile’? Mr. Dicey says that ‘a mar- 
riage celebrated in England is not invalid on account 
of any incapacity of either of the parties, which, 
though imposed by the law of his or her domicile, is of 
a kind to which our courts refuse recognition.’’ But on 
what principle are our courts to refuse recognition if 
not on the basis of our own laws? If this guide alone 
be not taken, it will be open to every judge to indulge 
his own feelings as to what pronibitions of foreign 
countries on the capacity to contract a marriage are 
reasonable. What have the English tribunals to do 
with what may be thought in other countries on such 
asubject? Of the cases cited in argument, the only 
one which I think it necessary to mention is Mette v. 
Mette, 1S. & T. 416, where Sir Cresswell Cresswell held 
that a domiciled English subject could not marry a 
deceased wife’s sister at the place of her domicile, 
although by the law of that place the marriage would 
be good. Sir Cresswell Cresswell had already pointed 
out in Simonin v. Mallac the distinction between con- 
troversies arising in the country where the marriage 
was celebrated and those arising elsewhere, and his 
judgment in that case showed that he considered that 
the law of the place of celebration was to prevail. 
Before concluding I wish to direct attention to the 
statute law upon this subject of the marriage of first 
cousins. The 32 Hen. 8, ch. 38, after reciting that the 
See of Rome had usurped the power of making that 
unlawful which by God’s word was lawful, and the 
dispensation whereof it always reserved to itself, as in 
kindred or affinity between cousins german, and 
all because it would get money by it and keep a repu- 
tation for its usurped jurisdiction, enacts that ‘all 
and every such marriages as within this Church of 
England shall be contracted as between lawful persons 
(as by this act we declare all persons to be lawful that 
be not prohibited by God’s law to marry) shall be 
valid.’”’ This statute and all the marriage acts which 
have been since enacted are general in their terms, and 
bind all persons within the kingdom. In the weighty 
language of Lord Mansfield, ‘‘the law and legislative 
government of every dominion equally affects all per- 
sons and all property within the limits thereof, and it 
isthe rule of decision for all questions which arise 
there.” Campbell v. ITall, 1 Cowp. 204. Where is the 
enactment or what is the principle of English law 
which engrafts on this statute the exception that it 
shall not apply to the marriage in England of cousins 
german who by the laws of another country are pro- 
hibited from marrying without the dispensation of the 
Pope? And upon what is the distinction founded be- 
tween the prohibition of a marriage unless the con- 
sent of a parent be obtained (as in Simonin v. Mallac), 
and the prohibition of a marriage unless the dispensa- 
tion of the Pope be granted, as in the present case? 
And if there be a distinction, which I am unable to 
perceive, why is greater value to be attached by the 
tribunals of this country to the permission of the 
Pope than to that of the father? For the reasons 
which I have given I hold that the marriage between 
the petitioner and the respondent was valid, and I dis- 
miss the petition. 
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INSURANCE—FIRE POLICY— LIMITATION OF ACTION 
—SUCCESSIVE ACTIONS.—An insurance policy contained 
a condition that action must be brought for a loss of 
the insured property within one year after the claim 
for loss should accrue. An action was commenced 
within the prescribed time to recover foraloss. This 
was defended, and at the trial evidence was objected 
to by the defendant and ruled out. Plaintiff's counsel 
obtained time to make a case in order to have this 
ruling reviewed. He thereafter abandoned the action 
and paid the costs, which were accepted by defendant’s 
attorney. Plaintiff then began a second action, in 
which he asked for a reformation of the application 
for insurance and for a recovery on the policy. This 
action was not commenced until after the year limited 
for action had elapsed. Held, that the action could 
not be maintained. The condition of limitation was 
valid (Ripley v. Atna Ins. Co., 30 N. Y. 156), and al- 
though the condition might be waived or extended by 
such acts of the insurer as should hinder or prevent the 
commencement of the action or induce the insurer to 
believe that-a strict complianco with such condition 
would not be insisted upon, the insured must have 
acted in good faith and been actually misled. In this 
case there was no conduct of defendant which would 
extend the condition. The commencement of the 
former action or its failure did not extend the time. 
Riddlesbarger v. Hartford Ins. Co., 7 Wall. 386. The 
second action was not in aid of the other as was the 
case of Woodbury Sav. Bank v. Charter Oak Ins. Co., 
31 Conn. 517. The latter was a suit in equity brought 
after an action at law had been commenced for the 
loss, but in this State, when the distinction between 
law and equity does not exist, such a course would be 
needless, and the second suit was therefore unneces- 
sary. Judgment reversed and new trial granted. <Ar- 
thur v. Homestead Fire Ins. Co., appellant. Opinion 
by Danforth, J. 

[Decided Nov. 11, 1879.] 


MoRTGAGE—GIVEN BY TRUSTEE OF SAVINGS BANK 
TO BANK—CONSIDERATION—ESTOPPEL.—In an action 
to foreclose a mortgage given by defendant to one H., 
and by H. assigned to a savings bank, it appeared that 
defendant was a trustee of the bank; that there had 
been a deficit in the funds of the bank; that the super- 
intendent of the banking department had informed 
the trustees that they were personally liable for the 
deficit, and that such liability would be enforced; that 
in order to assist in enabling the bank to continue its 
business, defendant executed this mortgage; that the 
mortgage was reported as an asset of the bank, and 
that the bank did go on with its business. The action 
was defended on the ground that the mortgage was 
given in violation of Laws 1875, ch. 371, § 21, which 
prohibits a trustee of such an institution from becom- 
ing a surety for moneys loaned thereby and on that of 
a want of consideration. Held, that neither ground of 
defense was tenable. The defendant did not become 
a surety for money loaned, as no money was 
loaned on the faith of the mortgage. The mortgage 
being under seal, a consideration is presumed. 3 
R. S. (6th ed.) 672, § 124; Gray v. Barton, 55 
N. Y. 68; Torrey v. Black, 58 id. 186. And the 
fact that it was given to discharge a liability claimed 
to exist by the bank superintendent, would importa 
consideration in the absence of a finding that there 
was no such liability. And the defendant was es- 
topped from denying the legal validity of the mort- 
gage, it being given expressly to make up a deficit in 
the assets of the bank and reported as an asset, in con- 
sequence of which and other securities given, deposit- 
ors were induced to make and leave deposits in the 
bank. Farrar v. Walker, 3 Dill. 506. Judgment 
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affirmed. Best, Receiver, v. Thiel, appellant. Opinion | Under the Federal statute (12 Stats. 565; Rev. 
by Earl, J. Stats., § 1547) the Secretary of the Navy is author- 


[Decided Nov. 25, 1879.] 


PRACTICE—APPEALABLE ORDER.—The order of the 
General Term in this case reversed the order confirm- 
ing the report of the referee, and directed that the 
case be referred to the referee to report as to priority 
of liens. Heid, that this was not a final order, and 
inasmuch as upon the report of the referee as to the 
priority of the lien, the court at Special Term might 
hold that the moneys be retained to await the deter- 
mination of a suit to be brought to test the right of 
the parties tu the moneys, the orderis not appealable 
to this court. Appeal dismissed. Bergen v. Snedecker, 
appellant. Opinion per Curiam. 

[Decided Nov. 18, 1879.] 


STATUTE OF DISTRIBUTION—COLLATERALS—REPRE- 
SENTATION.—An intestate left no descendant or parent, 
brother or sister, or descendant of brother or sister, 
nor any uncle or aunt. His nearest of kin were first 
cousins. Held, that the first cousins would take the 
entire personal estate of intestate, and that children of 
a deceased first cousin would not share. The provision 
of our statute (2 R. S. 96, § 75, subd. 11), which is the 
same as that of England in this respect, that no repre- 
sentation shall be allowed among collaterals after 
brother’s and sister’s children, refers to the brothers 
and sisters of the intestate. Carter v. Crawley, 7 
Raym. 496; Doughty v. Stilwell, 1 Bradf. 300. Judg- 
ment affirmed, Adee, appellant, v. Campbell, Opin- 
ion by Rapallo, J. 

[Decided Nov. 25, 1879.] 





UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 

CONSPIRACY — ACT IN RELATION TO, NOT REVENUE 
LAW—LIMITATION.—Section 5440, United States Re- 
vised Statutes, reads as follows: ‘If two or more per- 
sons conspire, either to commit any offense against the 
United States or to defraud the United States in any 
manner or forany purpose, and one or more such parties 
do any act to effect the object of the conspiracy, all the 
parties shall be liable,’’ etc. This section was originally 
section 30 of the act of March 2, 1867 (14 U. S. Stats. 
484), which was a revenue law, but does not, as found 
in the Revised Statutes, or in the original act, make 
any special reference to the revenue or to revenue 
laws. Held, not a revenue law, and a person indicted 
thereunder for defrauding the revenue is entitled to 
plead tholimitation of Revised Statutes, section 1044, of 
three years, and the limitation of section 1046, of five 
years, for ‘ any crime arising under the revenue laws,”’ 
does not apply. Specific acts which are violations of 
the laws made to protect the revenue may be said to be 
crimes arising under the revenue laws, but a conspiracy 
to defraud the government, though it may be directed 
to the revenue as its object, is punishable by the general 
law against all conspiracies, and can hardly be said, in 
any just sense, to arise under the revenue laws. Ona 
certificate of division from Circ. Ct., 8S. D. New York. 
United States v. Hirsch. Opinion by Miller, J. 


CoURTS-MARTIAL— DECISIONS OF, BINDING ON CIVIL 
courTs.—In a proceeding by habeas corpus for the 
purpose of procuring the release of a paymaster’s 
clerk, who had been convicted and sentenced to im- 
prisonment by a naval court-martial, it appeared 
that the court having convicted and sentenced the 
petitioner, the admiral who ordered the court de- 
clined to confirm the sentence, but remitted the 
proceedings back to the court in order that the sen- 
tence might be revised. The court-martial there- 
upon pronounced a new and more severe sentence. 





ized to establish “regulations of the navy.” By 
regulation thus established it is declared that a court- 
martial may be directed by the authority which or- 
dered it to reconsider its proceedings and sentence, 
Held, that the regulations had the force of law (Gratiot 
v. United States, 4 How. 117) and the court-martial had 
jurisdiction over the person and the case. Having 
had such jurisdiction, its proceedings cannot be col- 
laterally impeached for any mere error or irregularity, 
if there were such, committed within the sphere of its 
authority. Its judgments, when approved as required, 
rest on the same basis, and are surrounded by the same 
considerations which give conclusiveness to the judg- 
ments of other legal tribunals, including as well the 
lowest as the highest, under like circumstances. 
Application denied. Ex parte Reed. Opinion by 
Swayne, J. 


STATUTORY CONSTRUCTION —STATE COURTS FOL- 
LOWED IN CONSTRUING STATE LEGISLATION — CON- 
FLICT OF DECISION.—This court, in Town of Concord y. 
Portsmouth Savings Bank, 92 U. 8S. 625, held that 
a provision of the Illinois Constitution which came 
into force July 2, 1870, forbidding municipal cor- 
porations to aid private corporations with certain 
exceptions, forbids donations to railroads by mu- 
nicipalities after July 2, 1870, although the munici- 
pality had previously received legislative authority to 
make such donation. At that time the Supreme Court 
of Illinois had given a different construction to the 
provision in question, but of that construction this 
court was ignorant. Held, that this court would fol- 
low the construction of the Illinois court and not its 
own. Thecourt say: At a very early day it was an- 
nounced that in cases depending upon the Constitu- 
tion or statutes of a State, this court would adopt the 
construction of the statutes or Constitution given by 
the courts of the State, when that construction could 
be ascertained. Polk’s Lessee v. Wendell, 9 Cranch, 
98; Nesmith v. Sheldon, 7 How. 818, where it is de- 
clared to be the ‘‘ established doctrine that this court 
will adopt and follow the decisions of the State courts 
in the construetion of their own Constitution and 
statutes, when that construction has been settled by 
the decisions of its highest tribunal.’’ In Walker v. 
State Harbor Commissioners, 17 Wall. 648, we said: 
“This court follows the adjudications of the highest 
court of the State’ in the construction of its statutes. 
Its interpretation is accepted as the true interpreta- 
tion, whatever may be our opinion of its original 
soundness. See, also, Elmendorf v. Taylor, 10 Wheat. 
159; Green v. Neal, 6 Pet. 295; Leffingwell v. Warren, 
2 Black, 603; Sumner v. Hicks, id. 582; Olcott v. The 
Supervisors, 16 Wall. 689; and State Railroad Tax 
Cases, 2 Otto, 575. Such has been our general rule of 
decision. Undoubtedly some exceptions to it have 
been recognized. One of them is, that when the high- 
est court of a State has given different constructions to 
its Constitution and laws, at different times, and rights 
have been acquired under the former construction, 
we have followed that and disregarded the latter. The 
present case is not within that exception,for there have 
been no conflicting interpretations by the State court 
of the section of the Constitution we are now called 
upon to construe. And we are not constrained to re- 
fuse following the decision of the State court in order 
to save rights acquired on the faith of our ruling in 
Concord vy. The Savings Bank. Groves v. Slaughter, 
15 Pet. 449, is no exception to this rule. Rowan v. Run- 
nels, 5 How. 134, is unlike this case. With much more 
reason may we change our decision construing a State 
Constitution when no rights have been acquired under 
it and when it is made to appear that before the de- 
cision was made the highest tribunal of the State had 
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interpreted the Constitution differently, when that in- 
terpretation within the State fixed a rule of property 
and has never been abandoned. In such a case we 
think it our duty to follow the State courts and adopt 
as the true construction that which those courts have 
declared. Judgment of Circuit Court, Southern Dis- 
trict Illinois, reversed. Fairfield, plaintiff in error, v. 
County of Gallatin. 





IOWA SUPREME COURT ABSTRACT. 
OCTOBER 22, 1879.j 

ASSAULT AND BATTERYj—EVIDENCE — PHOTOGRAPH 
OF WOUNDS—DAMAGES NOT MITIGATED BY CRIMINAL 
PROCEEDINGS. —(!) In an action for assault and battery 
upon the trial, at the instance of the defendant the 
plaintiff's back and shoulders were exhibited to the 
jury, and the plaintiff introduced as evidence against 
the objection of the defendant, a ferreotype showing 
the condition of his back threo days after the battery. 
The person who took the picturo testified it was a cor- 
rect representation of the piaintiff’s back at the time 
it was taken. Held, that the evidence was admissible. 
If it had been possible it would have been competent 
for the jury to have examined the back at the time the 
picture was taken for the purpose of more readily un- 
derstanding the other evidence. The ferreotype was 
therefore admissible. Locke v. 8. C. & P. R., 46 Iowa, 
109; Blair v. Pelham, 118 Mass. 420; Udderzook vy. 
Commonwealth, 76 Penn. St. 340. (2) At the same trial 
it appeared that the defendant was prosecuted crimin- 
ally for the assault. He was fined and he paid the 
fine. The defendant asked the court to instruct the 
jury that the fine paid might be considered in mitiga- 
tion of damages, and in another instruction asked 
that the jury be directed to consider the same in de- 
termining the amount of exemplary damages. Both 
these instructions were refused. Held, not erroneous. 
The cases Cook vy. Ellis, 6 Hill, 466; Cole v. Tucker, 6 
Texas, 266; Wilson v. Middleton, 2 Cal. 54; and Cor- 
win v. Walton, 18 Mo. 71, do not support a contrary 
doctrine. Whatever may be the rule in other States, 
in Iowa it is settled in accord with the instructions. 
Hendrickson v. Kingsbury, 21 Iowa, 379; Guengerich 
v. Smith, 36 id. 587. Redden v. Gates. Opinion by 
Seevers, J. 

BANKRUPTCY—FIDUCIARY DEBT NOT CHANGED BY 
JUDGMENT.—The provision of the late bankrupt law 
that “No debt created by fraud * * * or while 
acting in a fiduciary character, shall be discharged by 
proceedings in bankruptcy,” applies toa judgment ob- 
tained for a debt of that character. The court remark: 
It is contended by the defendant that the debt is dis- 
charged, notwithstanding the provision above quoted. 
His claim is based upon the fact that judgment was 
taken upon the debt. That this would have the effect 
to merge the original cause of action no one would 
deny. That such merger would prevent all inquiry 
into the original cause of action, seems to have been 
held substantially in Rindge vy. Breck, 10 Cush. 43; 
Bangs v. Watson, 9 Gray, 211; Wolcott v. Hodge, 15 
id. 547; Coleman y. Davies, 45 Ga. 489. The latter case 
arose under the act in question. The Federal courts, 
however, sitting in bankruptcy, appear to have given a 
different construction to the act, holding that the 
merger of the original cause of action would not have 
the effect to bring the debt within the operation of the 
discharge. In re Patterson, 1 Nat. Bank. Reg. 307; In 
re Whitehouse, 4 id. 63; Warner v. Cronkite, 13 id. 52; 
Flanagan vy. Pearson, 14 id. 37; In re Seymour, 1 Bene- 
dict, 348; Inve Robinson, 6 Blatchf. 253. Thesame rule 
was held in State courts in Howland v. Carson, 28 Ohio 
St. 625; Horner v. Spelman, 78 Il. 207. Such appears to 
us to be the correct rule. The debt in question was not, 
we think, within the meaniug of the statute, created 





when the judgment was rendered. The most that can 
be said is that that particular form of the debt was 
then created. In our opinion the debt now is the same 
debt, within the meaning of the statute, which was 
created while the defendant was acting in a fiduciary 
character, and is therefore not discharged. Wade v. 
Clark. Opinion by Adams, J. 


RECEIVER— OF RAILROAD, CLAIM FOR PERSONAL 
INJURIES NOT LIEN ON PROPERTY IN HIS HANDS.—A 
claim for personal injuries sustained by the negligent 
operation of a railroad while in the hands of a receiver 
under a mortgage foreclosure, held, not to be a lien on 
the property on the footing of ‘‘claims against the re- 
ceiver for labor and supplies in the operation of the 
road”’ so as to bind such property in the hands of a 
purchaser at the foreclosure sale. The court say that 
if the plaintiff had recovered judgment for his injury 
and the receiver had paid it before his discharge, he 
would have been allowed to deduct the amount from 
the funds in his hands. Cowdrey v. Galveston R. Co., 
93 U. 8. 354. But an action against the purchaser of 
the road to establish the judgment as a lien as against 
the property purchased at the sheriff's sale is a differ- 
ent thing. No doubt the court which appoints and 
controls the receiver has the right to provide for the 
payment of all just claims arising out of the operation 
of the road by the receiver, and wo believe the uni- 
form practice is to allow such claims to be paid out of 
the funds in the receiver’s hands. But no case has 
comejto our notice where it has been held that the pur- 
chaser of the railroad and its franchises takes the 
property charged with claims for personal injuries 
which occurred while it was in the hands of a receiver, 
and before the title passed to the purchaser. On the 
contrary, in Berry v. B., C.R. & N. R., 48 Iowa, 110, it 
is held that the purchaser takes the property free from 
any claims or causes of action of this character. White 
v. Keokuk & Des Moines R. Co. Opinion by Roth- 
rock, J. 


REMOVAL OF CAUSE— WHEN NOT ALLOWED—In an 
action in a State court to foreclose a mortgage only 
two of the defendants appeared. Atthe time of their 
appearance they filed a bond and a petition for re- 
moval to the Federal court on the ground that they 
were residents of Lowa and plaintiff a resident of New 
York. The petition set forth that the controversy 
was entirely and only between plaintiff and petition- 
ers. Held, that a removal was not allowable. Burch 
v. Davenport, etc., R. Co., 46 Lowa, 449. The effect of 
a removal would be to divide the suit into two parts, 
one to be determined in the State court, and the other 
in the Federal court; and further, under the act of 
March 3, 1875, which provides for a removal ‘‘in any 
suit of a civil nature in which there shall be a contro- 
versy between citizens of different States,” it should 
appear that there is a controversy. The defendants in 
this case, who sought a removal, did not answer a peti- 
tion nor demur thereto, and the record does not show 
that there is any controversy between the parties. 
The statute contemplates a controversy in a suit, and 
not amere suit to which there is no defense. Stan- 
brough v. Griffin. Opinion by Rothrock, J. 





CALIFORNIA SUPREME COURT ABSTRACT. 
SEPTEMBER AND OCTOBER, 1879. 


CONFLICT OF LAW—CONTRARY FEDERAL AND STATE 
RULES—STATE COURT WILL FOLLOW FEDERAL RULE 
IN CASE REVIEWABLE IN U. 8S. SUPREME CouRT.— 
Where the doctrine held by a State court conflicts with 
that held by the United States Supreme Court, the 
State court will, in a case that is reviewable by the 
United States Supreme Court, follow the doctrine of 
that court in preference to its own. The Supreme 


Court of California in Hahn v. Kelly, 34 Cal. 891, de- 
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cided that the validity of a judgment of a District 
Court of the State is to be conclusively presumed from 
the existence of the judgment itself, unless it affirma- 
tively appears from the record that the court has not 
jurisdiction; and although the only assertion in re- 
spect to the jurisdictional fact of personal service 
found in the record shows no such service to have been 
had, and the non-residence of the defendant—that the 
judgment conclusively proves the defeudant to have 
been served within the State. The United States Su- 
preme Court in Pennoyer v. Neff, 95 U.S. 714, held, 
that although a State having property of a non-resi- 
dent within her territory, may hold and appropriate it 
to satisfy the claim of her citizen against him, and her 
tribunals may inquire into his obligation to the extent 
necessary to control the disposition of that property, 
yet in the absence of such seizure, a personal judg- 
ment is without validity, if it be rendered by a State 
court in an action upon a money demand against a 
non-resident, who was sued by publication of sum- 
mous, but upon whom no personal service of process 
within the State was made, and who did not appear. 
See also, Galpin v. Page, 18 Wall. 350. It may be urged 
that in respect to the effect to be given to a judgment 
of a court of general jurisdiction and the presumptions 
arising from it, the Supreme Court of the United 
States will follow the ruling of the highest court of 
the State. But it was said in Alcott v. Supervisors, 16 
Wall. 687, “It must be kept in mind, that it is only de- 
cisions upon local questions, those which are peculiar 
to the several States, or adjudications upon the mean- 
ing of the Constitution or Statutes of a State, which 
the Federal courts adopt as rules for their own judg- 
ments.’’ And in the language of Mr. Justice Field in 
the Circuit Court, Galpin v. Page, 3 Sawyer’s R. 107: 
“The ruling of the State court in Hahn vy. Kelly, ex- 
cept so far as it gives a construction to the State stat- 
ute, relates to matters of general law, and not to ques- 
tions of a local character peculiar only to the State. 
If the ruling of the court be correct, it applies not 
merely to judgments of the Superior Courts of general 
jurisdiction existing in California, but to the judg- 
meuts of such courts existing in all other States.’’ See 
also, Chicago City v. Robbins, 2 Black, 429. In Pen- 
noyer v. Neff it was held, that since the adoption of the 
fourteenth amendment to the Federal Coustitution, the 
validity of personal judgments against individuals not 
within the jurisdiction of a State court may be di- 
rectly questioned, and theirenforcement in the State 
resisted, on the ground that proceedings in a court of 
justice, to determine the personal rights and obliga- 
tions of parties over whom that court has no jurisdic- 
tion, do not constitute due process of law. Accord- 
ingly where a judgment was attached tn the State court 
as being in violation of the fourteenth amendment, 
because rendered against a non-resident of the State 
without personal service or appearance, held, that the 
rule in the Federal courts would be followed, and the 
judgment declared void. Belcher v. Chambers. Opin- 
ion by the court (Rhodes, J., dissents). 


PUBLIC OFFICE—QUESTION OF USURPATION OF, NOT 
TO BE TRIED IN PRIVATE ACTION.— The question as 
to whether a judge usurps an office cannot be litigated 
in an action between private parties. The action must 
be brought in the name of the people in a proceeding 
of quo warranto. Fraser v. Frelon. Opinion by the 
court. 


SALE OF PERSONAL PROPERTY—CONDITIONAL SALE 
—FORFEITURE.—A contract recited that J. P., in con- 
sideration of a sum paid, agreed to sell to A. C. cer- 
tain furniture for a specified sum, payable in install- 
ments, and that “she is to have the right to the use 
and possession of the furniture so long as she shall pay 
such installments, but should she fail to meet any one 
of said payments at the time when they respectively 
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fall due and shall not pay the same within ten days 
thereafter,’’ J. P. shall be entitled to ‘tat once re- 
enter into the possession of said furniture.’”” On April 
10, 1875, $43.26 became due, and no payment was made 
until April 30, when $25 was paid and received, the re- 
ceipt being conditional upon the payment of the bal- 
ance the following day, and no further payment was 
made. In an action by the assignee of J. P. against 
the assignee of A. C., held, that plaintiff owning the 
furniture subject only to the right of possession of de- 
fendant upon her failure to pay as agreed, he was enti- 
tled to take possession, and the receipt of the $25, 
after it was due, did not waive his right. The court 
remark that the contract was nota sale of the property, 
and the legal title to the property was not changed. 
The person with whom such a contract is made has 
only such a right to the possession of the property as 
the contract gives; and if the contract provides that 
the right of possession shall cease upon the failure to 
perform a specified condition, the owner may, upon 
the failure of the other party to perform the condition, 
resume the possession. If the condition be the pay- 
ment of the purchase-money at a given time or in 
specified installments, the failure to make such pay- 
ment entitles the owner to the immediate possession 
of the property. The rule of law in this respect is the 
same as in case of a sale on credit, with the agreement 
that if the purchaser fail to pay the purchase-money 
within a specified time, the vendor may retake posses- 
sion of the property sold. 1 Pars. on Cont. 537, note; 
Benj. on Sales, § 320, note; id., § 343; Preston v. Whit- 
ney, 23 Mich. 233. The rules of forfeiture do not have 
any application to the question of the right to the pos- 
session of the property. Forfeiture involves both the 
idea of losing property by a delinquent party, and the 
transfer of it to another, without the consent of the 
delinquent. Here the ownership was not transferred, 
for it remained in the plaintiff and his assignors; nor 


_was the right of possession transferred, for the defend- 


ant had only such right to the possession as the con- 
tract gave, which was merely the right to the use and 
possession until default should be made in the pay- 
ment of installments. The plaintiff's right to the pos- 
session comes from his ownership of the property, and 
this right, while he remains the owner, is merely sus- 
pended by virtue of the contract, until defendant shall 
make default in paying the installments: and there- 
upon his right of possession ceases, but it cannot be 
said to be transferred to the plaintiff. Hegler v. Eddy. 
Opinion by the court. 

——__~ > 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

SEPTEMBER, 1879. 


FIRE INSURANCE—INSURABLE INTEREST OF EQUITA- 
BLE OWNER — MISSTATEMENTS AS TO TITLE.— Plaintiff 
conveyed his dwelling-house to D. to indemnify him 
against liability on a bond given for the appearance of 
a party in a criminal proceeding, D. executing back to 
him an agreement signed and sealed, stating that the 
conveyance was made simply to secure D. from any 
liability as a surety on a recognizance for the appear- 
ance of R. in a criminal suit, and that the land was to 
be re-conveyed to the plaintiff upon D. being held 
harmless. This house plaintiff insured as his dwell- 
ing-house. The poliéy contained no provision requir- 
ing that the interest of the assured, if it be other than 
entire, unconditional, sole ownership, shall be so ex- 
pressed; no provision forbidding a mortgage of the 
property; and no requirement that the interest of the 
assured should be particularly described in the proofs 
of loss. The house was burned, and plaintiff, in the 
proofs of loss, swore that ‘“‘the property belongs ex- 
clusively to me, and no one else has any interest 
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therein.” D. never exercised any acts of ownership 
as to the house, but plaintiff retained possession, and 
after the fire D. re-couveyed it to plaintiff. Held, that 
plaintiff had an insurable interest in the building at 
the time the policy was issued, which continued until 
the property was destroyed by fire. Williams v. Roger 
Williams Ins. Co., 107 Mass. 377. The absence of in- 
quiry by the insurers, or any special stipulation in the 
policy, the interest of the plaintiff as equitable owner, 
upon whom the whole loss by fire must fall, was 
sufficiently disclosed in the policy by the words “his 
dwelling-house.”’ Strong v. Manufacturers’ Ins. Co., 
10 Pick. 40; Fowle v. Springfield Ins. Co., 122 Mass. 
191; Little v. Phoenix Ins. Co., 123 id. 880. The insur- 
ance company, therefore, it appearing that plaintiff 
acted in good faith in procuring the policy in his own 
name, and in his representation in the proofs of loss 
that the property belonged exclusively to him, were 
liable upon the policy. Walsh v. Fire Association. 
Opinion by Colt, J. 

—— STIPULATIONS AS TO EXPLOSIONS.-— There were 
three policies upon plaintiffs stock in trade in differ- 
ent companies. The first policy provided, “tin case 
steam power is used in or about the property insured, 
and the boiler shall burst, or any property insured is 
struck by lightning or damaged by explosion from any 
cause, this company is not liable unless fire ensues, 
and then for the loss or damage by fire only.’’ The 
second provided that the company should not be lia- 
ble ‘‘for any damage caused by the explosion of gun- 
powder on storage, or a steam boiler, except so far as 
the property after the explosion shall be destroyed by 
fire.’ The third provided that the company should 
not be liable “for any loss caused by the explosion of 
gunpowder or any explosive substance, nor by light- 
ning or explosion of any kind, unless fire ensues, and 
then for the loss or damage by fire only, which loss 
shall be determined by the value of the damaged prop- 
erty after the casualty by explosion or lightning;”’ 
and that “if a building shall fall, except as the result 
of a fire, all insurance by this company on it or its 
contents shall immediately cease and determine.’’ The 
building in which the property was stored was de- 
stroyed by an explosion of inflammable gas brought in 
contact with a burning substance causing the building 
to fall, and a fire immediately took place. In an ac- 
tion for the damage caused by the fire that ensued, 
held, that under the first and second policies the insur- 
ers were liable for fire ensuing from an explosion, 
whether caused by the explosion or not, and that the 
provision in the third policy as to insurance ceasing on 
the fall of a building was not applicable to the facts of 
the case. Dows v. Faneuil Hall Ins. Co. Opinion by 
Gray, C. J. 

MUNICIPAL CORPORATION—DEFECT IN HIGHWAY. — 
An iron cover to a cellar hole in a sidewalk had by 
long use become smooth and slippery to travel upon. 
Held, a defect in a highway which would warrant a 
jury in finding against the city in favor of one injured 
by slipping thereon. Cromarty v. City of Boston. Opin- 
ion by Soule, J. 


SALE OF PERSONAL PROPERTY—WHERE TITLE DOFS 
NOT PASS AS TO CREDITORS.— Plaintiff's mother, who 
owned a horse, being indebted to plaintiff, in consider- 
ation of the indebtedness and $15 additional paid her 
at the time, executed to him a billof sale of the horse. 
The horse was kept in the mother’s barn at the time 
of the sale, and continued to be kept there, plaintiff 
exercising no acts of ownership, but merely seeing the 
horse when he visited his mother. There was no evi- 
dence of delivery except the bill of sale. Held, that 


the title in the horse passed as between the parties. 
Pratt v. Parkman, 24 Pick. 42, 46; Morse v. Sherman, 
106 Mass. 430. But by the law as established in this 
Commonwealth, it was necessary, as against subse- 


quent purchasers or attaching creditors, that there 
should be a delivery of the property. No such deliv- 
ery, actual or symbolical, was proved. Therefore 
plaintiff had no title as against a subsequent attaching 
creditor. Carter v. Willard, 19 Pick. 1; Shumway v. 
Rutter, 7 id. 56, 58, and 8 id. 445, 447; Packard v. 
Wood, 4 Gray, 307; Rourke v. Bullens, 8 id. 549; Veazie 
v. Somerby, 5 Allen, 280, 289. Dempsey v, Gardner. 
Opinion by Gray, C. J. 
_—— 


CRIMINAL LAW. 


CONSPIRACY—DEFENDANTS MAY DEMAND SEPARATE 
TRIALS.—Upon an indictment for conspiracy separate 
trials may be had, although the practice may work in- 
convenience and even difficulty. Thody’s Case, 1 
Ventris, 234; S. C.,3 Keb. 111, 117; Rex v. Kinnersley, 
1 Strange, 193; Rex v. Niccolls, 2 id. 1227; S. C., 13 
East, 412; Rex v. Scott, 3 Burr, 1262; The King v. 
Cooke, 5 Barn. & Cres. 538; The Queen vy. Kenrick, 
5 Q. B. 49; Reg. v. Ahearne, 6 Cox’s C. C. 6; Peo- 
ple v. Olcott, 2 Johns. Cas. 301; State v. Buchanan, 5 
Harris & J. 317, 500. The only case which holds other- 
wise is Commonwealth v. Manson, 2 Ashmead, 81. 
The opinion in that case cites no authority against 
separate trials, and, however respectable, cannot over- 
come the uniform rule of decision for some two hun- 
dred years. Wisconsin Sup. Ct., Nov. 6, 1879. Casper 
y. State of Wisconsin. Opinion by Ryan, C. J. 

ForGERY—INCOMPLETE INSTRUMENT.—The defend- 
ant was indicted for forging and uttering an instru- 
ment reading thus: ‘‘ February 25, 1877. Dear Sir— 
Please let the bearer of this have five dollars on my 
charge. John Singleton.” The paper was addressed 
to no person, but was intended by defendant to read 
as an order on one John Leydell, and as made by one 
John T. Singleton. Held, that an indictment would 
lie and would not be demurrable on the ground that 
the payee was not named in the instrument; or that 
the drawee was not named therein. It seems to be 
well settled that to constitute the crime of forgery, in 
falsely making or uttering an order or instrument of 
this character, it is not necessary that either the payee 
or drawee be named in the instrument. Evans v. The 
State, 8 Ohio St. 197; People v. Brigham, 2 Gibbs 
(Mich.), 550; Chidester v. The State, 25 Ohio St. 433; 
Noakes vy. People, 25 N. Y. 380. It is not necessary 
that the order should possess all the requisites of a bill 
of exchange. The false making of any instrument in 
writing, being or purporting to be the act of another, 
by which any pecuniary demand or obligation is or 
purports to be created, is forgery. Iowa Sup. Ct., Oct. 
21,1879. State of Iowa v. Bauman. Opinion by Roth- 
rock, J. 


TRIAL— CHALLENGES TO JURY — EACH DEFENDANT 
ENTITLED TO FULL NUMBER.— Every defendant in a 
criminal action, whether indicted and tried alone or 
with others, is entitled to the statutory number of 
peremptory challenges; and, if indicted with others, 
he does not waive that right by consenting to be tried 
with them. In 2 Hale’s P. C. 262, it is said that if 
twenty men were indicted for the same offense by one 
indictment, yet every prisoner should be allowed his 
peremptory challenge of thirty-five persons; and if 
there were but one venire facias awarded to try them, 
the persons challenged by any one should be with- 
drawn against them all. And in Swan & Jeffreys’ 
Case, Foster, 104, the right of the prisoners, who were 
tried together upon an indictment charging Swan with 
petty treason and Jeffreys with murder, to separate 
peremptory challenges, was expressly recognized. And 
in 1 Chit. Crim. Law, 536, it is said that when the right 
of challenging exists, though several defendants are 
tried by the same inquest, each individual has a right 





to the full number of his challenges; but if they re- 
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fuse to join in their challenges, they must bo tried 
separately, in order to prevent the delay which might 
arise from the whole panel being exhausted. The right 
of peremptory challenges was admitted in favorem vite, 
and was demandable as a legal right, even in clergyable 
felonies. And where prisoners are tried jointly, even 
though they have not the right of separate trials, the 
right of peremptory challenge is one that each is enti- 
tled to and can only be lost or waived by some volun- 
tary act. It is of the same practical importance to 
each as if he were being tried separately; and by 
going to trial jointly they do not waive that right. 
Vermont Sup. Ct., January Term, 1879. State v. 
Stoughton. Opinion by Royce, J. 





FINANCIAL LAW. 


INDORSEMENT—WAIVER OF DEMAND AND NOTICE— 
EVIDENCE.—Oral testimony is admissible to prove that 
the indorser, as between himself and the maker, at 
the time of indorsing a note in blank, waived demand 
and notice. A waiver of demand of payment at the 
maturity of a note is also a waiver of notice of non- 
payment. Ohio Sup. Ct., Nov. 18, 1879. Dye v. Scott. 
Opinion by Gilmore, C. J. 


LUNACY—OF MAKER OF NOTE—BONA FIDE HOLDER.— 
While the purchaser of a promissory note is not bound 
to inquire into its consideration, he is affected by the 
status of the maker, as in the case of a married woman 
oraminor. In neither of these cases can he recover 
against the maker. In the case of a lunatic, however, 
he may recover, provided he had no knowledge of the 
lunacy, and the note was obtained without fraud, and 
upon a proper consideration. But the lunatic or his 
committee may defend upon either of these grounds. 
Pennsylvania Sup. Ct., June 23, 1879. Moore v. 
Hershey. Opinion by Paxson, J. 


PROMISSORY NOTE PAYABLE TO TWO-— INDORSE- 
MENT BY ONE— RIGHT OF HOLDER IN GOOD FAITH.— 
(1) A promissory note containing the words, ‘I prom- 
ise to pay to the order of myself,’’ having been signed 
by two persons and placed by one of them in the hands 
of the other to be by him put in circulation for his 
own benefit, the latter may, before the note is due, by 
indorsing his name thereon, invest a bona fide holder 
with a complete title thereto, although the name of 
the other maker is not so indorsed. (2) In violation 
of an agreement between principal and surety in a 
promissory note, the principal transferred the note, 
before due, as collateral security for an extension for 
ten days in the time of payment of a protested draft 
for a less amount, the person receiving the collateral 
acting in good faith, and having no knowledge of such 
agreement. Held, that the title of such holder to the 
extent of his draft is valid assuming the facts to be as 
stated. Ohio Sup. Ct., Nov. 18, 1879. First National 
Bank of Warren v. Fowler. Opinion by Okey, J. 

a 
MINUTES OF THE MEETING OF THE EX- 
ECUTIVE COMMITTEE OF THE NEW 
YORK STATE BAR ASSOCIATION. 
MEETING HELD AT THE OFFICE OF THE SECRETARY 
IN THE CITY OF ALBANY, ON THE 17TH DAY 
or NOVEMBER, 1879, AT 8 P. M. 
\ ig were present — President Samuel Hand, 
Messrs. Albert Matthews, Chairman of the Execu- 
tive Committee, Elliott F. Shepard, Clifford A. 
Hand, Ist District; Wm. M. Ivins, 2d District; S. W. 
Rosendale, 3d District; Horace E. Smith, 4th District; 
John D. Kernan, 5th District; Martin W. Cooke, 7th 
District — of the Committee, a quorum. 
There were also present Treasurer Peckham, and 





Mr. P. F. Miller, of the Committee of Arrangements 
for the annual meeting of 1879. 

Communications from Messrs. Divens, Glover, and 
Rumsey, of the Committee announcing their inability 
to be present at the meeting, were received ; on motion 
they were excused. 

The minutes of the last meeting of the Committee, 
also of its action had by correspondence, were read 
and approved. 

Mr. Ivins, from the Committee of Arrangements for 
the annual meeting of 1879, reported that the commit- 
tee, as finally organized, was composed of the follow- 
ing members: Tompkins Westervelt, of Richmond, 
Chairman; Wm. M. Ivins, of Kings, Secretary; El- 
bridge T. Gerry, of New York, Clifford A. Hand, of 
New York; Peyton F. Miller, of Albany; Charles FE. 
Patterson, of Rensselaer; 8. D. Halliday, of Tompkins; 
Wm. Rumsey, of Steuben; John S. Morgan, of Mon- 
roe; Wm. Porter, of Onondaga; Josiah Cook, of Erie; 
he presented the order of exercises adopted by the 
committee for the annual meeting, and reported that 
all the arrangements therefor had beeu perfected. 

On motion of Mr. Shepard, the report was received, 
and adopted. 

Mr. Shepard, from the Committee as to any Amend- 
ments to be proposed to the Constitution or By-Laws 
reported: That the following amendment to the Con- 
stitution and By-Laws had been suggested by Mr. 
Elbridge T. Gerry, but no action had been taken 
thereon : 

Proposed Amendments, 

I, Amend Article III of the Constitution (as printed 
in the first annual report), by striking out in the fifth 
and sixth lines of the second paragraph thereof the 
words ‘ Association, on open nomination, after a re- 
port of the Committee on Admissions or of the.” 

II. Amend By-Law II, subdivision 6, so as to read: 
6. Election of ‘honorary members.’ ” 

III. Amend By-Law VII to read: ‘* A vote of the 
Committee when taken upon candidates,”’ etc. 

IV. Amend Constitution, Article XIX, by adding 
thereto as follows: ‘‘ Any member not in arrears may 
commute for life all dues for membership by the pay- 
ment at one time of one hundred dollars. But any 
sum so paid in commutation shall be deemed forfeited 
to the Association upon resignation or expulsion 
therefrom.”’ 

The Committee reported progress, and asked to be 
discharged. 

On motion the report was accepted and Committee 
discharged. 

Mr. Treasurer Peckham reported to the Committee: 
1st. A list of members in good standing (270); 2d, a 
list of members in arrears; some for one and some for 
two years’ dues (170); 3d, a detailed financial state- 
ment, showing receipts during the year: 


SD PI 5 oa dena diceccas teccnavcceced $1,520 50 
Disbursements during the year................ 1,312 83 
Total fund of Association. ........ccccecrcccce 3,351 00 


The following named members of the bar of the 
State having been duly proposed, certified by the Dis- 
trict Committee and approved by the Committee on 
Admissions, were, on motion of Mr. John D. Kernan, 
duly elected members of the New York State Bar As- 
sociation: 

Albany. 

Charles J. Buchanan. 

Buffalo. 

Tracy C. Becker, U. S. Johnson. 

Rochester. 

Walter W. Adams, J. A. Adlington, A. L. Barton, 
John N. Beckley, George A. Benton, W. H. Bowman, 
D. L. Covill, C. C. Davison, George P. Draper, F. L. 
Durand, F. W. Elwood, D. ©. Feely, E. B. Fiske, M. 
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Hirshfield, L. H. Hovey, P. B. Hulett, J. D. Husbands, 
D. C. Hyde, W. Morton Jones, Joseph L. Luckey, 
Horace McGuire, T. C. Montgomery, Herman W. Mor- 
ris, George T. Parker, C. J. Powers, Charles M. Allen, 
H. L. Barker, G. F. Bausum, 8. D. Bentley, Pomeroy 
Dickinson, Paris G. Clark, D. L. Crittenden, John M. 
Davey, J. M. Dunning, J. A. Eastman, J. R. Fanning, 
E. B. Fenner, A. N. Fitch, J. H. Hopkins, W. S. Hub- 
bell, G. H. Humphrey, F. B. Hutchinson, J. H. Jef- 
fres, J. H. Martendale, W. 8. Oliver, Milton Noyes, 
W. H. Olmstead, John 8S. Morgan, John P. Palmer, 
Chauncey Perry, H. G. Pierce, George Raines, John E. 
Roe, Daniel L. Johnston, Wm. H. Shepard, E. Darwin 
Smith, Arthur C. Smith, J. W. Stebbins, Joseph A. 
Stull, D. D. Sully, Henry J. Sullivan, Quincy Van 
Voorhis, H. L. Ward, William W. Webb, J. Welling, 
F. A. Whittlesey, Dewitt C. Ellis, 8S. Wile, T. D. Wil- 
kin, H. H. Woodward, John P. Palmer, 8. R. Robinson, 
William C. Rowley, George F. Yeoman, W. H. Shuart, 
V. M. Smith, M. H. Briggs, 8S. H. Terry, Jacob Spahn, 
Horace L. Bennett, George Truesdale, J. P. Varnum, 
George E. Warren, Edward Webster, R. E. White, S. 
G. Wilcox, Isaac A. Wild, A. J. Wilkin, L. M. Wooden, 
W.H. Yerkes. 
Geneseo. 

James Wood, James B. Adams, Kidder M. Scott, 
Solomon Hubbard, John R. Strang, Henry T. Bra- 
man. 

Dansville. 

Daniel W. Noyes, John A. Vanderlip, Seth N. 
Hedges, Chas. T. Bissell, Lester B. Faulkuer, John 
W. McNain. 

Mount Morris. 

Albert M. Bingham, W. A. Sutherland, Thomas A. 

Sambbe, Z. A. Colburn. 


Nunda. 
E. W. Packard, Fletcher C. Peck, George W. Dag- 
get, E. C. Olney. 
Avon. 
E. G. Nash, Winfield S. Newman. 


Livonia. 
John W. Byam, Wm. F. Gebton. 


Mr. Cook offered the following: 

Resolved, That the time of payment of dues of the 
members reported by the Treasurer to bo in arrears, 
be extended to December 51, 1879, and upon such pay- 
ment the penalty of the By-Law be remitted; and 
the Treasurer is directcd to give the proper notice 
hereof, with request fora reply. 

The following resignations of members of the Asso- 
ciation were received and accepted: James W. Sheehy, 
Port Henry; H. S. Redfield, Rochester; Frederick H. 
Betts, Mortimer Porter, George H. Seaman, New 
York; George W. Cothran, Buffalo; E. F. Warren, 
Fredonia. 

Several bills for printing and clerk hire, etc., were 
presented and ordered paid, 

Mr. C. A. Hand moved that the resolution passed by 
this Committee November 18, 1878, as to employing 
a clerk and clerk-hire be rescinded. Adopted. 

The Secretary reported, that pursuant to the reso- 
lution of the Committee, as to Court of Appeals 
Reports, he had arranged with Messrs. W. C. Little & 
Co., of Albany (after ineffectual efforts to arrange with 
Banks Brothers and others), to furnish members of 
this Association with the current volumes of Court of 
Appeals Reports at 75 cents; being 48 cents contract 
price, 23 cents postage, 4 cents wrapping, etc. That 
the members had been by circular notified of the ar- 
rangement, and from letters received by him, satisfac- 
tion on the part of members with the arrangement had 
been manifested. 

On motion, the meeting adjourned, subject to the 
call of the Chairman. 

8S. W. RosEnDALE, Secretary. 





NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Dec. 2, 1879: 

Motion to dismiss appeal denied with $10 costs-— 
—- v. Branigan.— Motion denied — The People 
ex rel. Watkins and others v. Perley and others. — 
Judgment reversed, new trial granted, costs to abide 
event— Thompson v. Burhans; Stearns, executor, v. 
Gage; The Furst National Bank of Springfield v. Dana. 
Judgment of General Term reversed and judgment on 
report of referee affirmed, with costs—Hull v. Hen- 
rickson. ——Judgment affirmed, with costs — Cornes v. 
Wilkin. —— Judgment of General Term reversed and 
that of the Special Term modified by striking there- 
from $939 and by making the same simply a personal 
judgment in ordinary form for balance, with costs 
prior to appeal in the Supreme Court, and as thus 
modified affirmed without costs of appeal in the Su- 
preme Court and in this court to either party—Brown 
v. Knapp. 

—__>__——_ 


NEW BOOKS AND NEW EDITIONS. 


XII AmeERIcAN DEcIsIons. 

\ volume contains cases from 1 Minor, 1 Dela- 

ware Chancery, 1 Breese, 1 Blackford, 1 Littell’s 
Select Cases, 2 A. K. Marshall, 5, 6, 7 Martin, 1 Walker, 
land 2 Mills, 1D. Chipman. It has an unusual num- 
ber of notes, and they generally seem well constructed. 
We do not, however, exactly see the pertinency of 
including, ina note on Judicial Acts on Sunday, the 
subject of Contracts on Sunday. It would be well if 
the editor would include the notes in the index. We 
are glad to see that the new editor, Mr. Freeman, has 
made such a successful debut, aud we wish him well in 
his great and useful Jabor. 


Missourt CoDE OF PROCEDURE. 

Annotated Pocket Edition of the Revised Statutes of Missouri, 
1879. Reprinted from the revised and corrected text of 
the authorized State Edition, and copiously annotated 
with References to Decisions of tho Supreme Court and 
Court of Appeals. Arranged for publication by Charles 
A. Winslow, of the Jefferson City Bar. St. Louis: F. H. 
Thomas & Co. 1879. Pp. x, 861. 

This volume is like Janus—it has two faces; or 
rather, it has a face and a back, inconsistent with one 
another. We have given them both above. The back 
does not properly describe the contents, which embrace 
not only the subject of procedure, criminal as well as 
civil, but also the codified fundamental law on many 
subjects, such as Administration, Bills and Notes, 
Common Carriers, Dower, Divorce, etc. It seems a 
highly convenient manual. The amount of annotation 
isenormous. In plan and execution it resembles the 
Annotated Pocket Code of Procedure issued in this 
State last year. 


REYNOLDS’ STEPHEN'S EVIDENCE. 

A Digest of the Law of Evidence as established in the United 
States. Adapted from the English Work of Sir James 
Fitz James Stephen, K.C. 8. 1., Judge of Her Majesty’s 
High Court of Justice. With References to the Decis- 
ions of the Federal and State Courts. By William Rey- 
nolds, of the Baltimore Bar. Chicago: Callahan & Co., 
1879. Pp. lxxxv, 261. 

The basis of this work is classic, but was ill-adapted 
to American use by reason of the incorporation of 
much British statutory law, and the omission of refer- 
ence to American authorities. The great learning and 
admirable faculty of expression of its distinguished 
author have rendered the present undertaking highly 
desirable, and it seems to have been thoroughly ex- 
ecuted. The editor has carefully adapted the original 
to the present state of our own law, having altered 
forty-six and entirely re-written twenty-three of 
the original 143 articles, and fortified them with 
references to American decisions. The present 
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edition embraces the admirable original intro- 
duction, and the preface to the third edition, separate 
tables of British and American cases, of abbreviations, 
and of contents, and an index. The editor’s additions 
and alterations are distinguished in the text. In its 
present form the work cannot fail to be useful to stu- 
dents and to practitioners. 


XLVI Wisconstn Reports. 

Reports of Cases Argued and Determined in the Supreme 
Court of the State of Wisconsin, with Tables of the Cases 
and Principal Matters. O. M. Conover, Official Reporter. 
Volume XLVI, containing cases determined at the Jan- 
uary Term, 1879. Chicago: Callahan & Co., 1879. Pp. 
760. 

We note the following decisions in this volume: 
Dodge v. Williams, p. 71.—A bequest for the “ educa- 
tion and tuition of worthy indigent females,” is toa 
charitable use; and when made to a specified existing 
institution of learning, and another to be organized, 
it must be construed to mean such an education as 
such institutions usually give, and is sufficiently cer- 
tain. Cline v. Libby, p. 123.—A provision in a chattel 
mortgage that the mortgagee may take possession and 
sell whenever he deems himself insecure, enables him 
so to do without having reasenable ground for suppos- 
ing himself insecure, and is a valid provision. Whitney 
v. Clifford, p. 138.—X. hired of Y. and operated a mill, 
and by reason of adefect in the chimney, existing at 
the time of hiring, and which Y. was bound to remedy, 
injury accrued to the property of a third person; held, 
that Y. wasliabletherefor. Noyes v. The State, p. 250.— 
A judgment of the Federal Supreme Court against the 
State of Wisconsin, for costs in a criminal action, does 
not constitute a just claim against the State within the 
statute conferring on the State courts jurisdiction of 
actions against the State. Sulton v. McConnell, p. 269.— 
“Wanton or obscene language,’’ addressed by one to 
another, within an ordinance providing a penalty 
therefor, means lewd or lascivious, and not merely 
abusive language. Hazeltine v. Case, p. 391.—In an 
action by a lower against an upper riparian owner on a 
stream, for fouling the stream by means of a hog yard, 
and depriving him of its use for domestic purposes, 
held, that if the stream in its natural state was more 
useful to all the owners for stock purposes than for or- 
dinary domestic uses, the upper owner had a right 
reasonably so to use it, in spite of the injury com- 
plained of. Mamlock v. Fairbanks, p. 415.—In the ab- 
sence of artifice, a sale will not be set aside on the 
ground that it was procured by false and fraudulent 
representations, if tho vendor believed them true, 
and the vendee had equal opportunity and means for 
ascertaining their falsity. Kneeland v. Van Valken- 
burgh, p. 434.—A deed of a city lot, bounded on one 
side by ‘‘the south line”’ of a street, carries to the 
center of the street, in the absence of any language 
showing an intention to exclude the street. Williams 
v. Williams, p. 464.—Cohabitation, originally illicit, is 
presumed so to continue, unless a subsequent actual 
contract of marriage is proved. Steller v. Chicago & 
N. W. Railway Co., p. 497.—Where a servant sustains 
injury by the negligence of his master, a recovery will 
not be defeated by the mere contributory negligence 
of aco-servant. Hincks v. City of Milwaukee, p. 559.— 
A municipal charter, exempting a city from liability 
for injury to persons or property by work on streets or 
sidewalks by contractors with the board of public 
works, in consequence of the condition of such streets 
or sidewalks, and making such contractors liable there- 
for, is invalid. Snyder v. Van Doren, p. 602.—A note 
in blank, signed by one maker for the accommodation 
of another, with a blank for words making it joint or 
several, is not rendered void as to the first maker by 
the joining of other makers without his knowledge or 
consent. Musgat v. Pumpelly, p. 660.—A tender, by 





mortgagor in possession, of the mortgage debt, after 
condition broken, and kept good by payment into 
court, is a good defense in an action by the mortgagee 
for possession. Ready v. Huebner, p. 692.—Usury can- 
not be pleaded by a second mortgagee in an action to 
foreclose a prior mortgage. 

————— 

NOTES. 





HE London Law Journal, speaking of the Novem- 
ber number of the Law Magazine and Review, 
says: ‘‘ Mr. A. P. Sprague, of the New York bar, con- 
tributes an article on ‘ American Codification and the 
English Judicature Acts,’ in which he, with justice, 
claims for Mr. David Dudley Field, the chief author 
of the New York Codes of Civil and Criminal Pro- 
cedure, much of the credit of the Judicature Acts, es- 
pecially the administration of law and equity by the 
same judges. This is an interesting paper; but it must 
be remembered that in the United States they have by 
no means adopted fusion everywhere. In the Federal 
courts, and, we believe, in most of the other States, ex- 
cept New York, law and equity are still as distinct as 
they were in the days of Lord Eldon. New York has 
been a pioneer; butt American lawyers and Legislatures 
are at least as conservative in regard to legal procedure 
as the English courts and Parliament.”’ 

The case of Tanton v. Jarvis, decided a few days 
ago in the Queen’s Bench, is an illustration of the un- 
satisfactory state of the law of trespass in pursuit of 
game. The Kent magistrates convicted, of this offense, 
a gamekeeper who, two days after his waster’s party 
had been out shooting, entered a neighbor’s land and 
picked up some of the pheasants which had dropped 
on the wrong side of the fence. The quarter sessions, 
on appeal, quashed the conviction, but stated a case 
finding, as a fact, that the keeper believed the birds to 
be dead. Two cases have already been decided on this 
subject. In Osbond v. Meadows, 31 L. J. Rep. (M. C.) 
238, it was held by the Common Pleas that a man who, 
from his own side, shot a pheasant which was on the 
ground in his neighbor’s land and crossed the bound- 
ary to pick it up, was guilty of trespassing in pursuit 
of game; while in Kenyon v. Hart, 34 Law J. Rep. 
(M.C.) 87, it was held by the Queen’s Bench that a man 
who shot game flying over his neighbor’s land, and 
crossed to pick it up, was not guilty of the offense. 
These two cases cannot be easily reconciled, but the 
Queen’s Bench now accepts the result of them to be 
that the game pursued must be live game. There ap- 
pears to have been no evidence whether the birds were 
in fact dead or alive; but Mr. Justice Field and Mr. 
Justice Manisty were satisfied to act upon the finding of 
the quarter sessions, that the keeper believed they were 
dead. Justices are thus relieved, in such cases, from 
the difficulty of inquiring whether a bird was or was 
not dead; the question for them is, whether the tres- 
passer believed the bird was dead. He must not cross 
the fence if the bird be only wounded; but, if it seems 
to have fallen dead, he may cross, and expose himself 
only to an action for trespass. The case will be read 
with interest, and some alarm, by game preservers 
whose property is ‘cut into’ by a small holding. Their 
neighbor, who, of course, does not preserve, may not 
only shoot the pheasants which came from their hen 
coops as they fly over and drop on his land, but he may 
shoot across the boundary; and, if the bird falls ap- 
parently dead, he may pick it up, subject only to an 
action of trespass. The unconscionable sportsman, on 
his part, should take care to wait until the birds get 
up, as Osbond v. Meadows is against him if he is guilty 
of shooting sitting. This case has had reflection cast 
upon its authority; but the gunsman who looks to _ his 
neighbors for his bag is so well off that he can afford 
not to run the risk of transgressing it.—London Law 
Journal. 
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CURRENT TOPICS. 


R. LABOUCHERE has been reinstated in the 
Beefsteak Club, by the decision of the Master 
of the Rolls that he was irregularly expelled. Now 
the Beefeaters will probably try it again. Since our 
last, the decision of the same judge, in the case of 
Major Fisher, of the Army and Navy Club, has been 
published.. Fisher v. Keane, 41 L. T. (N. 8.) 335. 
The major had been a member of that club about 
twenty years. One evening, after dining there, he 
joined in a game of pool, one of the players being 
a guest of another member of the club, and also a 
friend of the plaintiff. The guest, finding the game 
did not proceed so rapidly as he desired, said to the 
plaintiff, ‘‘Get on, I want to go home; you are 
drunk.” The plaintiff answered, ‘‘I don’t think I 
would say such a thing to you at your club,” and 
the guest replied, ‘‘ You are drunk.” Thereupon 
the plaintiff said ‘‘ You are a d——d liar,” or ‘It 
isad dlie.” <A rule of the club empowered 
the committee, in the case of conduct by any mem- 
ber, injurious to the character and interests of the 
club, to recommend him to resign, and if the recom- 
mendation should not be observed within a month, 
to call a general meeting which should decide the 
matter by ballot. If the committee are unanimously 
of the opinion that the offense is so grave as to war- 
rant immediate expulsion, they are empowered to 
suspend, which becomes final, unless within twenty- 
one days twenty members demand a general meet- 
ing. The committee consists of twenty-four. The 
major’s offense was reported to them at a meeting at 
which nine were present (three forming a quorum), 
and having examined two members who were pres- 
ent at the incident, they suspended the major. The 
major had no previous notice of this action, but 
meantime had written an apology to the guest, who 
had expressed his satisfaction to the committee. 
He also explained to the committee that he had 
some years before met with a severe fall, which had 
made his head weak, and offered to make any apol- 
ogy deemed requisite. The only answer of the com- 
mittee was to ‘‘ bounce” the major at the end of 
twenty days. This action was subsequently ap- 
proved by a large majority at a general meeting. 
Now the Master of the Rolls says this was all wrong. 
He holds that the unanimous consent of the entire 
committee was necessary to suspension, and that the 
unanimous consent of those present at the meeting 
was not sufficient. He then concludes: 

‘* As to the second ground, in my opinion a com- 
mittee acting under such a rule as this are bound to 
act, as Lord Hatherley said, according to the ordi- 
nary principles of justice, and are not to convict a 
man of a grave offense which shall warrant his ex- 
pulsion from the club without fair, adequate, and 
sufficient notice, and an opportunity of meeting the 
accusations brought against him. They ought not, 








as I understand it, according to the ordinary rules 
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by which justice should be administered by com- 
mittees of clubs, or by any other body of persons, 
who decide upon the conduct of others, to blast a 
man’s reputation forever, perhaps to ruin his pros- 
pects for life, without giving him an opportunity of 
either defending or palliating his conduct. In my 
opinion upon this ground also the committee have 
not acted properly or fairly.” 

The conduct of this club strongly resembles that 
of a ministerial convention or a woman’s sewing 
society. It seems to our blunted perceptions that 
the major ought to have been acquitted, and the 
guest suspended; but we don’t know much about 
clubs. The case of Hopkinson v. Marquis of Exeter 
is reported in L. R., 5 Eq. 63; 17 L. T. (N. 8.) 368. 
See, also, Dean v. Bennett, L. R., 6 Ch. 489; 24 L. 
T. (N. S.) 169; Reg. v. Governors of Darlington 
School, 14 L. J. 67, Q. B. See, also, Angell & Ames 
on Corporations, 10th ed., § 410, note (a). 





The annual report of Attorney-General Devens to 
Congress is an unusually interesting document. It 
appears that in spite of the reprehensible omission 
of the last Congress to make provision for the com- 
pensation and expenses of officials of the Federal 
courts, the public business and private suitors have 
suffered little detriment, as the officers have per- 
formed their services in reliance that the deficiency 
will be made good by the present Congress. The 
attorney-general makes sensible suggestions about 
the need of additional legislation to punish resist-, 
ance to the process and officers of the United States 
courts. On this head he says: ‘United States 
courts should be clothed with proper power over 
such offenses, in order, at least, to punish those who 
murder their officers while discharging their duties, 
or because they have discharged them. A matter 
so vital to the proper execution of the process of 
the United States should not be left alone to the 
administration of justice in the State courts.” 


A large proportion of the report is devoted to an 
account of the work of the Federal courts during 
the year. Notwithstanding the restriction, by the 
act of Congress of 1875, of the right of appeal to 
the ultimate court to cases involving $5,000, there 
are on the docket of the present term 1,090 causes. 
In 195 the attorney-general was required to enter an 
appearance; from which it appears that the govern- 
ment is interested in about one-fifth of the causes in 
that court. The necessity of making some addi- 
tional provision for the transaction of the business 
in the Federal courts is urged, and the attorney- 
general calls the attention of Congress to the recom- 
mendations contained in his report of last year, sug- 
gesting the appointment of an additional judge in 
each circuit, by which means an intermediate Appel- 
late Court could be formed in each circuit, consist- 
ing of two circuit judges and the circuit justice. 
An Appellate Court of such a character could be 
safely invested with a very large jurisdiction, and 
would relieve the Supreme Court and those circuits 
now oppressed with business, besides giving to all 
parties opportunity for speedy trial. The President, 
in his message, makes similar recommendations, 
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Among other important suggestions in the report 
are the following: That the United States District- 
Attorneys should be paid by salaries alone, and not, 
as at present, chiefly by fees; that assistant United 
States attorneys should be provided for in certain 
districts and their salaries fixed; that the number of 
United States Commissioners —now aggregating 
2,000 — is too great, and as the expenses incident to 
their duties are continually increasing, Congress 
should fix the maximum number in a district, and 
if authority was given the judge of the district to 
disallow fees in cases where warrants were carelessly 
issued, much might be done to limit expenses. The 
report concludes with a reference to the courts in 
Utah, in which the attorney-general says: ‘‘ For the 
last four years appropriations have been made for 
the expenses of the territorial courts in Utah. This 
Territory persistently declines to make the appro- 
priations which all other Territories of the United 
States make, and properly should make, for these 
courts. It will be for Congress to consider whether 
some system cannot be adopted by which the Terri- 
tory will be compelled to meet an expenditure 
which the legislation of Congress has treated as a 
proper charge upon it. It would be obviously im- 
possible in the meantime to permit the proper ad- 
ministration of territorial justice to fail.” 


We have read with interest the Address of Mr. 
Justice Strong, of the United States Supreme Court, 
delivered at the opening of the current session of 
the Law Department of the University of Pennsy]l- 
vania, on the Growth and Modifications of Private 
Civil Law. Some of his remarks chime with the 
statistics of the attorney-general. His honor says: 


‘Litigation has immensely increased of late 
years. This might have been reasonably expected 
as a consequence of increasing population and 
wealth, and as following from the unprecedented 
changes that have taken place with so much rapid- 
ity, in the business of life, and in the instruments 
and modes by which business has come to be con- 
ducted. Very much of this litigation is, of course, 
over disputed facts —over issues submitted to the 
determination of juries. But if we look to the 
courts whose peculiar province it is to determine 
finally what are the legal rights and duties of the 
parties litigant, it will be found, I think, there never 
was atime before the present when there were so 
many strictly legal questions for adjudication — so 
many new rules to be applied, and in some cases to 
be devised, as there are now. There need be no 
fear that all legal questions will soon be settled.” 
‘If there had been no changes in the law —if it 
had not grown pari passu with the growth and vari- 
ations of social transactions—if it remained the 
same as it was fifty years ago, almost every import- 
ant legal question must have been settled, and it 
would be impossible to account for the vast increase 
in the number of cases which appear on the records 
of our higher courts.” 

In this connection the learned justice compares 
the appearance docket of the Federal Supreme 
Court from 1847 to 1850, with that from 1875 
to 1878, with the following result: Causes docketed 
in 1847, 65; in 1848, 67; in 1849, 70; in 1850, 93; 





total, 295; in 1875, 390; in 1876, 366; in 1877, 384; 
in 1878, 415; total, 1,555. In the last year of his 
official life, Chief Justice Agnew, of the Pennsyl- 
vania Supreme Court, filed above 330 opinions, and 
for several years last past about 700 causes have an- 
nually been heard and decided. In Indiana, there 
are pending on the docket of the Supreme Court 
1,400 causes. 


The learned justice attributes much of this enor- 
mous increase to two causes: ‘‘ Direct and positive 
legislation, and the moulding and adopting action 
of the courts.” In regard to the former he says: 

‘* The changes wrought by legislative action, un- 
like those effected through the agency of the courts, 
are abrupt and sudden. Its steps always command 
attention. They are visible in our statute books, 
described in the daily press, and constantly before 
the eyes of the community. They derange at once 
the habits and customs of the people, and not un- 
frequently are more far-reaching than they were 
intended to be. It cannot escape observation that 
the private law of the land has, within the last cen- 
tury, undergone more numerous and radical legisla- 
tive changes than in any former equal period. Du- 
ring the present generation they have been intro- 
duced with startling rapidity. Many of these, no 
doubt, have been great improvements. Of others, 
I think it should be confessed, they were incau- 
tiously made. The active and speculative mind of 
the age has been unwilling to await slow processes 
of development, and legislatures have been increas- 
ingly ready to disturb every part of a system hal- 
lowed by the wisdom and experience of ages, and 
to substitute for its rules and principles others un- 
tried, and often merely experimental. The true 
theory of a legislative agency for legal improvement 
is that it should be a deliberative body. That im- 
plies caution, a just estimate of the present, and a 
wise forecast. Such, unhappily, is not always the 
character of our Legislatures. Much modern legis- 
lation is crude, made without careful consideration, 
and sometimes disastrous. There is an absence of 
proper training in our legislators. It seems to be 
thought by many that training is unnecessary; that 
nothing more is needed than honesty and ordinary 
intelligence. Never was there a greater mistake. 
Honesty is needed, and so is general intelligence, 
but these are not all the qualifications required for 
the work of improving the law. It is impossible to 
find any reason why wise preparation for his work 
is not as essential for a law-maker as it is for a 
judge or a legal practitioner.” 

But he concludes that many ameliorations have 
still been effected by recent legislation; that ‘‘it 
has remedied long-standing evils, thrown new guards 
around private rights, abolished usages no longer 
consistent with the public good, created some new 
rights, defined those that were obscure, and in many 
directions made large advances toward the attain- 
ment of perfect justice.” 


In regard to the second cause he remarks, among 
other things: 

‘¢We sometimes hear complaints uttered of what 
is called ‘judge-made law.’ Yet it cannot be denied 
that it has always been a conceded power of English 
judges to adopt rules for decision in certain cases, 
and under certain limitations, when no previous rule 
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existed, or when a previous rule could not be justly 
applied to the novel circumstances of the case. And 
it is remarkable how few have been the departures 


from the limitations attending this power. Courts 
have generally acted with extreme caution. They 


have applied existing rules when they could be ap- 
plied without a clear perversion of justice. They 
have been controlled by former decisions often when 
convinced that the rule asserted in them needed 
change. It is not against the law thus administered 
that the complaint is made. What must be meant 
by ‘judge-made law,’ when used as a term of re- 
proach, is the adoption and enforcement of a regu- 
lation having no warrant in statute or previous de- 
cision, not required by the necessities of the case, 
and not in harmony with natural justice. The oc- 
casions for such a complaint have been exceedingly 
rare. Cases have been much more frequent in which 
relief has been denied to an aggrieved suitor be- 
cause no law could be found to meet his case.” 

It must be conceded that some of the best as well 
as some of the worst law ever made has been made 
by judges, as, for example: Lord Mansfield’s com- 
mercial law, and his law of libel; and that most of 
the worst law ever made has been made by legis- 
lators; for example, see every volume of session 
laws of every State in every year. Among recent 
beneficial legislative changes which have given rise 
to a great mass of litigation, we should class the 
laws concerning married women, evidence, and 
practice and procedure. Mr. Justice Strong instances 
these, but does not commit himself to an approval 


of them. 
—_——_—_—____—— 


NOTES OF CASES. 





HE Court of Appeals of this State have very re- 
cently given a construction of the statute pro- 
hibiting physicians from disclosing information ac- 
quired by them in attending patients in a _profes- 
sional capacity, and necessary to enable them to 
prescribe for such patients. The decision referred 
to is in Edington v. Attna Life Insurance Co., and 
was pronounced at the present term. The physician 
who attended the insured in his last illness, having 
testified that he died from nervous apoplexy, was 
asked, ‘‘state what causes will produce that?” 
Another physician was asked to ‘‘state what the 
disease is?” and by him it was proposed to be 
proved that the disease could only arise from causes 
of long standing. Another physician, who knew 
him well and had long attended him, was asked, 
‘¢was he cured when he left your hands?” ‘In 
the month of May, 1867, in your opinion, was he a 
man in good health and of sound body, and one 
who usually enjoyed good health?” ‘* Excluding 
any knowledge or information that you obtained 
while treating him, and judging from his appear- 
ance from that time until 1867, what is your opinion 
as to whether he was a man in good health, of sound 
body, and a man who usually enjoyed good health ?” 
These offers were made to show a breach of war- 
ranty, and were all excluded under the statute. 
This is now pronounced error. The court deemed 
that the exclusion of the first two questions was er- 
roneous without regard to the statute. As to the 
others they say, by Earl, J., that it must appear not 
only that the information was acquired during pro- 
fessional attendance, but was such as was necessary 
to enable the physician to prescribe. As to the 





third and fourth they say also that it did not appear 
but that the information asked for had been ac- 
quired by reason of intimate and general acquaint- 
ance, rather than professional attendance. ‘‘It is 
not incumbent,” remark the court, ‘‘on the party 
who seeks information from a physician, who has 
been in attendance upon a patient, to show that the 
information was not acquired as specified in the 
statute, but the party objecting must in some way 
make it appear, if it does not otherwise appear, that 
the information is within the statutory exclusion. 
1t will not do to extend the rule of exclusion so far 
as to embarrass the administration of justice. It is 
not even all information which comes within the 
letter of the statute which is to be excluded. The 
exclusion is aimed at confidential communications of 
a patient to his physician, and also such information 
as a physician may acquire of secret ailments by an 
examination of the person of his patient. The pol- 
icy of the statute is to enable a patient without dan- 
ger of exposure, to disclose to his physician all in- 
formation necessary for his treatment. Its purpose 
is to invite confidence and to prevent a breach 
thereof. Suppose a patient has a fever, or a frac- 
tured leg or skull, or is a raving maniac, and these 
ailments are obvious to all about him, may not the 
physician who is called to attend him testify to 
these matters?” ‘‘ Before information sought to be 
obtained from physicians, witnesses, can be ex- 
cluded, the court must know somewhat of the cir- 
cumstances under which it was acquired, and must 
be able to see that it is within both the language 
and the policy of the law.” Earl, J., was also of 
the opinion that certain other evidence of a breach 
of warranty should not have been submitted to the 
jury, but that a nonsuit should have been granted. 
Chureh, C. J., and Rapallo and Miller, JJ., con- 
curred in the result on the ground that the rulings 
on the questions of evidence referred to in the 
opinion were erroneous; by which we understand 
simply that they did not embrace the views of the 
opinion upon the question of nonsuit. The other 
three judges took no part. This of course is not a 
very authoritative decision. The distinctions, if 
any, between this case and that of the Same Plaintiff 
v. Mutual Life Insurance Co., 67 N. Y. 185, are del- 
icate. It was there held that the statute prohibits 
the disclosure not only of information derived from 
statements of the patient, but from statements of 
others present, or from his own observation; and 
consequently the physician was prohibited from 
testifying that prior to the application the in- 
sured was afflicted with certain diseases for which 
the witness treated him, although the testimony was 
expressly limited to what the witness knew inde- 
pendent of information or statements by the in- 
sured. (The language of the question in the pres- 
ent case was ‘‘ excluding knowledge or information 
obtained while treating him, and judging from his 
appearance.”) The court there said: ‘The point 
made that there was no evidence that the informa- 
tion asked for was essential to enable the physician 
to prescribe is not well taken, as it must be assumed 
from the relationship existing that the information 
would not have been imparted except for the pur- 
pose of aiding the physician in prescribing for the 
patient.” It seems rather difficult to reconcile this 
with the language of the opinion in the principal 
case on the same point, namely, that the party ob- 
jecting must make it appear that the information is 
within the statutory exclusion. In the former Ed- 
ington case the court said: ‘‘ The statute in question, 
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being remedial, should receive a liberal interpreta- 
tion.” In the present case they say: ‘‘It should 
not be made broader by construction than the lan- 
guage plainly requires.” But Judge Earl, who 
writes the present opinion, seems to have concurred 
in the former, which was written by Judge Miller. 
In the former, the chief judge concurred only in re- 
sult, and Folger and Rapallo, JJ., took no part. 
The whole matter looks rather misty, but we prefer 
the presumable intentions of the present decision. 








USURY BY AGENT. 
I. 

HE law on the subject of Usury by Agent is in a 
very unsatisfactory condition. The question 
is: if an agent of a lender, withgut the knowledge 
or consent of the principal, and without any benefit 
to him, but for the agent’s own private advantage, 
exacts a bonus from the borrower, is the loan tainted 
with usury? This question has been answered in 
the negative in this State, and this holding is prob- 
ably in harmony with the quantity if not the weight 
of judicial opinion. It is to be noted that in the 
question stated, the agent is the agent of the lender. 
There is a manifest distinction between this case 
and that of an agent of the borrower; at least, the 

adjudged cases raise it. 

The New York authorities were decided by di- 
vided courts, and the later of them were based on 
the doctrine of stare decisis alone, the judges in the 
two cases standing eight against to six in favor of 
the doctrine adopted. As these cases are the basis 
of most if not all of the similar holdings in other 
States, it will be useful to examine them. 

In Condit v. Baldwin, 21 N. Y. 219, an agent was 
intrusted with money to invest at legal interest, and 
exacted a bonus for himself as a condition of mak- 
ing a loan, without the knowledge or authority of 
his principal. Held, not a case of usury. Davies, 
J., in pronouncing the prevailing opinion, said: 

‘*If a master command his servant to do what is 
lawful, and he do an unlawful act, the master shall 
not answer, but the servant for his own misbehavior; 
otherwise it would be in the power of every servant 
to subject his master to what actions or penalties he 
pleased. Bac. Abr., title Mast. & Serv. (L). In 
Middleton v. Fowler, 1 Salk. 282, Holt, C. J., places 
the law upon its proper foundation, when he states 
it as a general position, that no master is chargeable 
with the act of his servant but when he acts in the 
execution of the authority given him. In other 
words, when a servant quits sight of the object for 
which he was employed, and without reference to 
his master’s business or orders, commits from his 
own malice some willful and independent act, he is 
no longer presumed to be acting in pursuance of 
his general authority as a servant, and his master is 
not responsible for the act which he does. The 
rule that when an agent commits a wrong in the 
transaction of the business of his principal, the 
principal is liable for the injury produced by such 
wrong, has no application to the present case. The 
rule cannot apply where the agent, when commit- 
ting the wrong, is bargaining on his own account, 





for his own private advantages exclusively, and this 
is known to the person with whom he is bargaining. 
It could only apply where the person dealt with is 
deceived or wronged, which in no sense is the pres- 
ent case Baldwin’s agent was not misled or de- 
ceived by any act of the plaintiff's agent. He well 
knew that in reference to the $25, Williams was 
acting and contracting on his own behalf and for 
his own benefit exclusively. He did not assume in 
that matter to act for or represent the plaintiff, or 
that what he was dving was in any manner to inure 
to her benefit or advantage. In this case Williams 
availed himself of his position as the plaintiff's 
agent to make a contract on his own account and 
for his own individual benefit. In thus dealing he 
did not act or assume to act as the plaintiff's agent. 
Ile required compensation for a service which he al- 
leged he rendered to Baldwin. It was his individ- 
ual affair, not that of the plaintiff, and if it was a 
shift or device on his part to take and receive usuri- 
ous interest to himself on this loan, he has sub- 
jected himself to the penalties of the statute. 3 
Hawk’s Rep. 28; Com. v. Frost, 5 Mass. 53. It 
was conceded on the argument that the plaintiff had 
not subjected herself to an indictment for misde- 
meanor; that she was not liable eriminaliter for these 
acts of her agent. Does not this concede too much 
on the part of the defendants? Is it not a conces- 
sion that she has not taken and received any usuri- 
ous interest on this loan? If so, how can it be 
contended that she has forfeited her money loaned, 
so far as she is concerned, legally? The agent has 
taken and received the gratuity or usury, and not 
the principal. To render the transaction usurious, 
as to this plaintiff, we have to establish that she 
took and received the unlawful interest, and from 
this fact we infer the corrupt intent. Now in the 
present case it is undeniable that Williams himself 
took and received the $25, paid for alleged services 
rendered by him. If he took it and received it as 
the plaintiff's agent, then he took and received it 
for her and as her money. But on the facts dis- 
closed in this case, can it be for a moment contended 
that the plaintiff could have recovered this money 
from Williams as sv much money paid to him for her 
use ? Clearly not. Again, by the third section of the 
statute (cited supra), it is provided that if any per- 
son shall pay any greater sum for the loan of money 
than is allowed by law, he may recover such excess 
beyond the legal rate of interest in an action against 
the person who shall have taken and received the 
same. Baldwin had an action, therefore, to recover 
this excess; but against whom could he have main- 
tained it? Certainly not against the plaintiff. She 
never took or received it. Her agent was never au- 
thorized to take and receive it. On no principle 
could the action have been maintained against her; 
and it is equally clear that it could have been against 
Williams, if it was a shift to cover usury, for he 
was the person who took and received it, and re- 
tained it and applied it to his own use. We think 
these tests conclusively show that the plaintiff did 
not take or receive, or agree to take or receive, on 
this loan of $400, any greater sum than the legal 
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rate of interest, and that the defense of usury is not 
sustained.” 

Comstock, J., dissenting, observed: ‘‘ The plain- 
tiff loaned her money through her agent, Williams. 
He was wholly and exclusively her agent, because 
he performed no service whatever for the borrower. 
He performed, indeed, no act which is not involved 
in every loan. He formed the mental conclusion to 
accept the note of the borrower and his sureties; he 
accepted the note and advanced the money. There 
was simply a process of the mind or will, and the 
act of lending. Without these circumstances no 
loan was ever made. If $25, or any other sum be- 
yound lawful interest, can be charged to the bor- 
rower in such a case, there is very little left of the 
laws against usury.” 

‘*The contract in question, therefore, had all the 
elements of usury, unless it can be saved from con- 
demnation by the single circumstance that the agent 
had no authority from his principal to lend her 
money at a higher rate of interest than is allowed 
by the law of the State. Upon this precise ground 
the whole argument for the plaintiff rests. There 
is no evidence in the case that she authorized her 
money to be lent in violation of the statute, and I 
admit such an authority ought not to be presumed 
from the mere act of the agent himself. But what 
I have to say on this point is, that the assumed de- 
fect in the agent’s power to make just such a con- 
tract as he did make does not alter the contract it- 
self. Such a circumstance cannot transform that 
into an innocent and valid agreement, which in its 
own essential nature, and judged by its own terms, 
was usurious and void. The agreement was the 
same whether we regard it as made with or without 
due authority. It was a plain contract for more 
than seven per cent interest, and does not become a 
different contract although we admit that the plain- 
tiff did not authorize it to be made just as it was, 
in fact, made. If her agent exceeded his authority 
and thereby subjected -her to loss, she has a plain 
remedy against him. So on the same ground she 
may, Ido not doubt, repudiate the contract alto- 
gether, and demand and recover from the borrower 
her money which went into his hands without her 
consent. This remedy was open to her the moment 
the borrower got possession of the funds in this un- 
authorized manner. It is a remedy open to her 
now. But such is not the theory of her action. 
She sues, not in repudiation of the unlawful con- 
tract, but upon the very contract itself, and she 
claims to hold not only the principal maker of the 
note, but four other persons who were sureties 
merely, and therefore never had any money which 
belonged to her. In short, she asserts the validity 
of the contract. If she fails in that assertion she 
cannot recover. We have shown that it was an ille- 
gal and void contract, judged by its own nature and 
terms, according to every test hitherto known.” 
‘* But again, how can the plaintiff divide an entire 
contract, as this was, into two parts, and so adopt 
one part while she rejects the other? If an agent 
contracts in excess of his authority, the principal is 





not bound at all, and may repudiate the whole. But 


if he adopts a part he adopts the whole.” ‘‘If the 
agent is guilty of fraud or usury, the principal must 
either disavow the dealing or take all the conse- 
quences. He cannot make a different contract by 
excluding the vices which enter into and form a part 
of it. This is the difficulty which has not been over- 
come by argument or authority.” 

Selden, Clark, Wright and Bacon, JJ., concurred 
with Davies, J., and Denio and Welles, JJ., with 
Comstock, C. J 

In Bell v. Day, 32 N. Y. 165, the precise question 
“ame up again, and was decided in the same way, 
on the authority of Condit v. Baldwin. No prevail- 
ing opinion was reported, but elaborate dissenting 
opinions by Davis and Brown, JJ., were reported. 
The latter distinguished the case from Condit v. 
Baldwin, \vut all the other judges agreed that it was 
not distinguishable. Denio, C. J., and Porter, J., 
concurred in the views of Davis, J., but adhered to 
the former decision on the principle of stare decisis, 
Potter, J., concurred with Davis, J., in his views 
and conclusions. So the doctrine was adhered to, 
although five of the eight judges thought it wrong. 

Davis, J., remarked: ‘‘But I am not without 
hope that this court is prepared to revoke its de- 
cision in Condit v. Baldwin.” ‘‘A vital error of 
Condit v. Baldwin lies in assuming that the agent 
can make this contract, so that the bonus will belong 
to him and not inure to the benefit of his principal. 
But that is an impossibility both at law and in 
equity. To hold the contrary is to assert, that an 
agent, by violating his duty, can secure gains to 
himself greater than its performance could give 
him. It is a principle too well settled to be shaken, 
that an agent cannot so deal with the subject-matter 
of his agency, whether within or without the scope 
of his authority, that the profits therefrom shall in- 
ure to himself.” ‘‘ But it is argued that there can be 
no violation of the statute against usury without an 
intent to violate it; and that the intent, in this case, 
pertains solely to the agent, and in no sense affects 
the principal, because of her total ignorance of the 
illegal condition of the contract. This condition is 
undoubtedly sound so far as the question of intent 
affects the plaintiff, criminaliter.” ‘* But in consid- 
ering this question of intent, we must not confound 
the personal intent, which is the essential ingredient 
of crime, with the legal intent, which the law de- 
duces from the acts of the parties, independently of 
any guilty motive on their part.” ‘‘ One fallacy of 
the argument is in supposing an intent to violate the 
statute necessary to avoid a contract which is con- 
trary to its provisions. Usurers never act on such 
an intent; their intent is not to violate, but to evade 
the statute; but whenever they do the act or make 
the contract, which directly or indirectly accom- 
plishes a reservation of the forbidden interest, the 
law adjudges the statute to be violated, and does 
not hear them say they did not mean to break the 
law. It is always enough to design to do the act 


which the law holds to be a violation of the statute. 
So if parties, in total ignorance of the statute, give 
and receive a note bearing on its face ten per cent 
interest, payable in this State, the law declares it to 
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be usurious, notwithstanding their mutual ignorance 
of the statute, because they designed to make the 
note as it was made.” ‘‘The question of the agent’s 
authority is quite independent of the character of 
the agreement. The agreement is as it is in fact made, 
whether made with or without authority; neither 
the ignorance of the principal of its terms, nor the 
want of authority to make them, can change its real 
form and substance. If its form and substance be 
against the statute, the contract is void, no matter 
who makes it, nor how much or how little power he 
possesses to make it. Every part of the contract is 
equally void. It is an entire indivisible thing, 
though one part has been executed by the payment 
of the fifty dollars, and the residue remains evi- 
denced by the note.” 

Brown, J., said: ‘‘I find myself unable to ex- 
tract any general principle from the case of Condit 
v. Baldwin, 21 N. Y. 219, which will aid us in ap- 
plying the statute of usury to contracts for the loan 
of money. We cannot with safety accept it as an 
adjudication that usurious contracts made by an 
agent for his principal, and without special author- 
ity in regard to the rate of interest, are free from 
the consequences denounced by the statute, and may 
be enforced in the courts at the suit of the princi- 
pal. The consequences of such a rule would be to 
deprive the statute of any real validity and living 
power, and reduce it to a mere brutem fulmen. 
There are no legal analogies to sustain it, for where 
the contract sought to be enforced is that made 
by the agent, it is either good or bad, legal or ille- 
gal. If the agent had power to make it, and it 
transgresses no rule of law, it is legal and may be 
enforced; but if he had no power from his princi- 
pal to make such a contract, and especially if it be 
tainted with an element forbidden by law, the prin- 
cipal is not bound to accept it, and 1t cannot be en- 
forced as an obligation against him —if in terms it 
creates an obligation — nor can it be affected or pre- 
judiced by the consequences resulting therefrom. 
This is the most that can be said.” 





OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK. 


I. 


geen rule on which the European powers based their 
several sovereignties and jurisdictions in America 
continues to be intimately associated with the primi- 
tive laws of the various United States. An exposition 
of this rule ought, therefore, to preface any methodi- 
cal investigation of the jurisprudence of an American 
State. As it will, however, be necessary to recur to 
this subject later on, in connection with the dispute 
between England and Holland over New Netherland, 
a brief statement concerning it may answer for the 
present. 

The rule in question grew out of the Roman princi- 
ple of occupatio, which related to the mode of acquir- 
ing title to ownerless, or derelict, property by occu- 
pancy. From the civil law this principle gradually 
crept into the writings of the early publicists. But 
as England had adopted this rule prior to the Gro- 
tian era, it is probable that such adoption was due to 
the well-known Tudor predilection for the civilians, 
rather than to the direct influence of the publicists. 











aac 





However true the latter conjecture may be, it is cer- 
tain that the rule, by which the new world was parti- 
tioned among the European sovereigns, was founded 
directly or indirectly on the Roman law relating to 
property acquired by occupancy, occupatio. (Inst., 
1. ii, t. i.) 

The precise nature of the acts whic conferred a 
valid title to American territory under the rule in ques- 
tion, as well as the extent of the territory acquired by 
this technical finding and possession, long continued 
to be uncertain. This uncertainty furnished to Eng- 
land her excuse for the reduction and conquest of New 
Netherland in 1664. (Sir Travers Twiss, Iut. Law, 
states more modern instances in point.) 

[t is apparent that the ‘“‘ Partition Rule” we are con- 
sidering, as it presupposed the American territory to 
be derelict, is opposed to Blackstone's idea, that the 
Anglo-American colonies were acquired by conquest 
from the Indians, for conquest is founded on a sub- 
verted sovereignty and a prior title, valid among na- 
tions. 

The Dutch, in the case of New Netherland, claimed 
to have complied with the “ Partjtion Rule,” as ob- 
served by the maritime States of Europe. Not only 
had their navigators sailed first to these parts, but be- 
tween the years 1613 and 1664 they had made extensive 
settlements at various points, over which they estab- 
lished an adequate civil government. For fifty years 
they held uninterrupted possession of New Nether- 
land, and adverse possession confers a valid title by 
prescription on nations as on individuals. (Wheaton, p. 
239.) Thus by every principle of that law on which the 
law of nations is more particularly founded did the 
Dutch acquire a title to the territory called by them 
New Netherland. 

The laws, polity and political constitution of New 
Netherland, as they concern the status of the original 
inhabitants of this State, continue, even at this dis- 
tance, to be connected with the title to those portions of 
public and private property which have been of a permua- 
nent or transmissible nature. Therefore, in a survey of 
this kind, it is impossible to ignore a period which is 
not altogether a thing of the past. 

The Dutch dominion over New Netherland lasted 
from 1609 to 1664. During the longer part of this era 
the States General farmed out the colonial govern- 
ment and jurisdiction, which it had acquired in the 
European partition of America, to the Dutch West 
India Company, in order that the remote trade and 
commerce of Americaand the West Indies might be car- 
ried on by a strong organization, and not by weak 
and irresponsible private ventures. Prior to the in- 
corporation of the company, the settlements in New 
Netherland consisted of a few trading factories and 
their attendant forts, the commandants of which 
exercised the necessary civil jurisdiction. After the 
establishment of the West India Company in 1621, and 
until the English invasion of 1664, it exercised in New 
Netherland the local sovereignty, but in subordination 
to the States General of Holland, in whom the ulti- 
mate and paramount sovereiguty continued to reside. 
Under the West India Company the laws of Europe 
were originally introduced into New Netherland. 

The governing body of the Dutch West India Com- 
pany consisted of an assembly or college of nineteen 
delegates, chosen from the various chambers or 
branches established in different parts of the United 
Netherlands. 

In 1628, in order to fulfill that clause of their charter 
requiring them to foster colonization, the assembly of 
the XIX, with the assent of the States General, de- 
termined to subinfeudate in New Netherland cer- 
tain colonies or manors, the masters or patroons of 
which were to be invested with seigneural or feudal 
government within their colonies. This bauble of 
privilege was intended to attract the more ambitious 
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among the aspiring Dutch traders who were, by cir- 
cumstances, unable to acquire manorial estates at 
home. In furtherance of this motive was passed, in 
1629, the **Charier of Freedoms and Exemptions.” It 
provided that any member of the West India Com- 
pany (amended in 1640 tov include any inhabitant of New 
Netherland) who should undertake to plant a “ Colo- 
nie” of fifty persons in New Netherland, out of the 
limits of Manhattan, should within his colonie possess 
certain manorial privileges and exemptions; whoever 
conveyed five emigrants was to be acknowledged a 
master or colonist. 

Under the ** Charter of Freedoms and Exemptions” 
a number of “colonies” or patroonships were at- 
tempted in New Netherland. Those within the limits 
of the present State were the colonies of Melyn, Van 
der Donck, and the partners Van Rensselaer, Godyn 
and Blommuerts. The colonie of the Jatter was the 
only one which attained great dimensions. Owing 
to its isolated and fertile situation, and to the superior 
sagacity of its chief founder, Van Rensselaer, a shrewd 
Holland tradesman, the Colonie Rensselaerswyck 
became an imperium in imperio which long af- 
fected the land tenures of New York. The * Char- 
ter of Freedoms and Exemptions ” (§ 21) did not 
proscribe the occupation of land by individuals who 
might pre-empt it, subject, however, to the approba- 
tion of the Director-General and Council of New 
Netherland. The tenures of most of the landed estates 
in New Netherland were theoretically of the company, 
although the small holdings were more nearly allo- 
dial. 

The superior administration of the local govern- 
ment of New Netherland was vested in a Director- 
General and Council who, under the restrictions im- 
posed by the charter and the instructions and ordi- 
nances of the company, possessed subordinate judicial, 
legislative and executive powers. The exercise of the 
judicial power was subject to an appellate jurisdiction 
vested in the Amsterdam Chamber, or that branch of 
the company having particular charge of New Nether- 
land. After Stuyvesant’s arrival, the judicial office 
was set apart from the executive and legislative fran- 
chises of the Director-General and Council, by the 
establishment of a court of justice. From the new 
tribunal appeals lay to Holland. 

In their ‘“* Colonies”? the patroons, as feudal seign- 
eurs, exercised subordinate legal jurisdiction. In 
person, or by deputy, in the courts Baron, they pro- 
nounced judgments for civil injuries and crimes; but 
by law their judgments were subject to the review of 
the Director-General and Council at Fort Amsterdam, 
the executive residence. 

In a perusal of the law reports of New York, one is 
struck by the important place, even now, accorded 
to the ancient law of New Netherland, and this 
importance seems not to decrease with the lapse of 
time, but to increase with the augmenting value 
of real property. The subtle investigations of counsel 
delve to the very foundations of the property right, 
and constantly present new questions for judicial con- 
struction, the solution of which often demands an ex- 
amination of the origin of our political society. 

For the purpose of ascertaining the ancient laws 
which survived the English occupation of 1664, let us 
recall the situation of New Netherland in that year. 
It then embraced a population of about ten thousand 
souls, exclusive of the aborigines. Its chief town, 
numbering abut 1,500 inhabitants, excepting sailors, of 
whom there were not a few, was New Amsterdam, on 
Manbattan, the seat of the West India Company’s 
local government. Many of its citizens were proprie- 


tors of real estate, as may be seen by reference to the 
New Netherland Doomsday, compiled by the learned 
historian and antiquary, Dr. O’Callaghan. 
of New Netherland, p. 581.) 


(2 History 





The ancient streets and roads of New Netherland, 
now bordered in many instances by property of fabu- 
lous value, have suggested to counsel legal questions 
which differ in their form from those questions pre- 
sented by the public-ways constructed at a later period 
of New York history. (1 Hoffman on the Corp. 302; 
Story v. Elevated R. R., Com. Pleas, A. D. 187 ; Dun- 
ham v. Williams, 37 N.Y. 251; 8. C. 36, Barb. 186.) The 
difference mainly relates to the title to the streets and 
to the doctrine of reverter after their non-user, but 
ancillary questions, touching the measure of the public 
trust over the more ancient ways, suggest themselves. 
By the civil law the title to vie publice was wholly in 
the sovereign, not in trust, but as owner. (Dunham v. 
Williams, id. sup.) The late Judge Hoffman carried 
this distinction so far (1 Hoffman on the Corp. 312), as 
to state thatstreets opened, after the Dutch surrender, 
through lands held under Dutch ground-briefs (trans- 
ports) were also vie publice as the Crown succeeded to 
the public rights of the Dutch proprietary ; at least, such 
the writer understands to be a brief summary of Judge 
Hoffman's view. Without venturing to offer any com- 
ment upon it, it is only suggested that Judge IHoff- 
man’s observations on this point do not seem to regard 
the American doctrine that a government cannot ac- 
quire by purchase (using that word in its largest sense) 
rights which are not embraced in the public trust or 
which are inconsistent with the governmental power 
delegated to it by the people. In other words, if the 
State acquire property from a foreign State. it retains 
such property ona tenure which is bounded by the limits 
of its own sovereignty, and not by that of its predeces- 
sor. And such would seem to be Chancellor Walworth’s 
notion in regard to the Crown right over Dutch prop- 
erty. (5 Wend. 446.) In Louisiana, where the change of 
government has been most frequent, it has been held 
that the municipality of New Orleans did not retain 
its ancient powers after the cession to the United 
States, for the radical change of government required 
the municipal powers to be conformed to the ends and 
objects of tho new sovereign. (Louisiana State Bank 
v. Orleans Nav. Co., 3 La. 294; aud see, also, Guillotte v. 
New Orleans, 12 La. 432.) 

In the city of New York the streets mainly affected 
by the difference suggested were those lying below 
Wall street, the ancient confine of New Amsterdam. 
Within the Wall and bordering it was De cingle ofte 
Stadt Waal, or the walk at the City Wall (Wallstreet) 
and below this, T’Marckvelt, or De Heere Straat, 
(Broadway); Heeren Gracht (Broad street), then a 
canal bordered by a narrow roadway or street of 
houses like the canals in Amsterdam; De Hoogh 
Straat, or De Perel Straat (Pearl street); De Smee 
Straat (William street). Running at an angle with the 
former were De Brouwer Straat (Stone street), De 
Winckel Straat (Shop street), De Brugh Straat (Bridge 
street), Beverr Graft (Beaver street), part of which 
was the Prince straat, Niew Straat (New street); also, 
Beurs Straat (White-Hall street), (Valentine’s Manual, 
1855, 1859, 1863; Valentine’s History; Moulton’s New 
Orange. Memoir Judge Egbert Benson, N. Y. Hist. 
So. Col.) 

The municipality of New Amsterdam, as established 
some years prior to the conquest of 1664, resembled 
that of its more ancient name-city in Holland, being 
vested in Burgomasters and Schepens, who with the 
Schout fiscal* composed the court of magistrates +t as 
well as the executive government of the city. 

In the year 1657, the citizens of New Amsterdam 





*The Schout fiscal was an officer who convened the judges 
and then demanded justice for the litigants. He also acted 
as public prosecutor or attorney-general and vs " civil 
functionary of high rank. 1 O'Callaghan, 101; Butler's 
Treatise, 19; Daly's Treatise. 

+ For an exhaustive and interesting account ef this court, 
see Judge Daly’s Hist. of the Com. Pleas. 
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were, at their own request, allowed the Dutch muni- 
cipal and trading privileges of burgher-recht; and they 
were divided according to quality into great and small 
burghers. The latter class might purchase the higher 
honor for a trifling sum. (Kent's ed. City Charter, p. 
243.) After an abandoned custom of Fatherland, the 
great burghers enjoyed the monopoly of certain muni- 
cipal offices, as well as exemptions from many onerous 
civic duties. Combined, the burghers constituted the 
freemen of the city. Much sentiment has been written 
deprecating the introduction of this invidious and 
aristocratic distinction. In sober point of fact it was 
a mere matter of police and of no great political con- 
sequence. 

Beyond the limits of Manhattan, in 1664, lay many 
thrifty towns and villages, surrounded by well-stocked 
farms or bouweries. Chief among them were 
Beverwyck or the Fuyck (Albany), Breuckelyn, Wilt- 
wyck (Kingston), New Haarlaem, Midwout (Flatbush), 
Middleburgh (Newtown), Boswyck (Bushwick), Rust- 
dorp (Jamaica), Amersfoort (Flatlands), New Utrecht, 
Gravesande and Oostdorp (Westchester). The history 
of New Netherland, by the chevalier Lambrecht, of 
Ritthem, states that before the treaty of Westminster 
(1674) New Netherland consisted of three cities and 
thirty villages. 

The incorporated villages of New Netherland each 
possessed its own court, composed of the Schepenens 
(Van der Linden, p. 377), and the Schout, or bailiff, 
who presided as chairman. Connecting many of the 
villages were public high-roads which, by the decision 
of the Court of Appeals (37 N. Y. 251), and the theory 
of Judge Hoffman (1 Corp., p. 305), are invested with 
a peculiar interest to the legal profession. They may be 
said to be the Roman roads of this ancient State; cer- 
tainly they are associated with much curious legal 
learning in the scholastic attempts to differentiate them 
from the high-roads of the English and sub-English 
periods of New York history. Whether or not the 
distinctions are practical or correct, until more fully 
decided each will judge for himself. The Dutch roads 
were, of course, in the parts of New Netherland settled 
prior to the English occupation of 1664. They con- 
nected the Dutch townships on Long Island and on 
Manhattan, and threaded the present counties of Al- 
bany aud Rensselaer. Itis probable that one connected 
the Ronduit with Esopus, or Kingston (Wiltwyck). 
The Dutch roads are all susceptible of exact location 
by proper reference to the State and county records. 
They are alluded to in various historical works. 
(Styles’ Brooklyn, 47,55; Booth's N. Y.; Valentine’s 
N. Y.: Riker’s Newtown. See, also, Journal of Jas- 
per Dunkers and Peter Sluyter; Dunham v. Williams, 
37 N. Y., p. 251.) 

These details show that the laws of New Netherland, 
as they stood in 1664, concerning police, property, in- 
heritances and status, must have been adapted to a 
complex society. The later adjudications demoustrate 
that the lapse of time has not altogether obliterated 
the importance of those ancient laws. 

The precise law of New Netherland is now in some 
particulars conjectural, many of the statutes and or- 
dinances affecting it beingirretrievably lost. Therefore, 
when the courts of New York have had occasion to 
consider the subject, they have been obliged to con- 
strue the law of New Netherland either as identical 
with the local laws of Holland, wuich are presented in 
the familiar commentaries of Van der Linden 
and Van Leeuwen; or else on the ultimate rule of the 
Roman-Dutch law, that in the absence of positive 
enactments the civil Jaw, “jus scriptum,’”’ furnished 
the judicial criterion. (Van der Linden, L. 1, § 4.) 

It is not now certain that the statutes or laws 
of New Netherland were, in all instances, identical with 
the laws of Holland. Resident in Holland were several 
legislative bodies having supremacy over New Nether- 








land. Chief of these was the States General of the 
United Netherlands which legislated as the sovereign 
or lord paramount of the West India Company, whose 
powers were restricted by the terms of its charter. 
The statutes of the company, relating to New Nether- 
land, were mainly enacted by the Amsterdam Cham- 
ber, or by that branch which had especial charge of 
this Province. The actsof the Chamber at Amsterdam 
are iissing, the originals having been sold for waste 
paper at auction in 1821, by order of the government 
of the Netherlands. (Intd. to Col. Doc. I, p. xxvi; 
Preface to Laws of New Netherlands, p. xvi.) 

In addition to the legislators in Holland, the Director- 
General and Council of New Netherland were empow- 
ered to enact laws which were subject to the revision 
and veto of the Amsterdam Chamber. From certain 
provisos found in the last class of acts, it is probable 
that they were not to be contrary to the laws of 
Fatherland. (Laws and Ordinances of New Nether- 
land, pp. 400, 407; 7 vol. Records of Burgomasters and 
Schepens of New Amsterdam, p. 6.) 

The charter of the West India Company contains 
no express limitations of their law-making powers 
over Colonies planted by them within their terri- 
tories. (Charter, art. 2.) But there are evidences that 
the law of New Netherland conformed to the law of 
Holland. (1 Col. Doe. 111, 120, 123, 161, 359, 384, 405, 551; 
Laws and Ordinances of New Netherland, Weed, 
Parsons & Co., anno 1868, pp. 400, 407: see, also, the 
statements of the historians, 1 O’Callaghan, 90; 1 
Brodhead, 163; Moulton, 369.) 

Assuming that, in the absence of a definitive ordi- 
nance or positive law, the law of Fatherland obtained 
in New Netherland, let us glance for a moment at 
the law of Holland in the seventeenth century. 
The establishment of the University of Leyden, 
in 1575, gave a great impulse tothe study of the corpus 
juris civilis in Holland (Heron's Hist. of Jurispru- 
dence); though at what time, and by whom it was 
first introduced in the Netherlands, is somewhat con- 
jectural. (Van Leeuwen’s Rom. Dutch Law, p. 5.) 
Even after its introduction, the local laws and ordinan- 
ces—inseparably blended with the feudal system—fur- 
nished the paramount judicial rule, and it was only in 
the absence of positive law that the jus scriptum, or Ro- 
man law, controlled the judiciary. The extent to 
which the ancient law of Holland (Roomsch Holland- 
sche Recht) modified the Roman law was irregular, 
for in some places the latter was held in high esteem, 
while in others it was but little observed. (Van 
Leeuwen, p. 3.) As thus composed, the law of Holland 
came to be designated the Roman-Dutch law. It was 
an intricate and cumbersome system, difficult to un- 
derstand or master, except where the civil law ele- 
ment predominated. 

The heterogeneity of the Roman-Dutch law—affixed 
to the law of New Netherland —has not always been 
observed in New York; at least, casual reference 
would seem to indicate that it was identical with the 
civil law (36 Barb., p. 157), whereas, in fact, it was 
quite distinct. (17 Wend. 590.) Chancellor Kent, 
alluding to the law of Holland, happily terms the civil 
law, the ‘*‘common law” of that country. (2 Johns. 
bh, 324.) The expression is apposite for the civil law 
performed for the law of Holland an office similar to 
that which the English common law jurisprudence 
performed here; it supplied the rule for casus omissi. 
(Van der Linden’s Com., p. 58.) 

In a present application of the law of New Nether- 
land to either an actual, or a suppositional case, it is 
necessary to first ascertain whether any positive law 
of New Netherland had prescribed a different rule 
from the law of Fatherland. If not, the Roomsch- 
Hollandsche Recht, as it formerly stood in Holland, 
should control such cases. 

The Roman-Dutch laws concerning inheritances ab 
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intestuto were not alike in all parts of Holland. In 
Friezland and contiguous parts the Aasdomsch Reght* 
or the rule that the next of blood inherited the goods, 
prevailed; while in Zealand and adjacent parts, the 
Schependomsch Reght —or the rule that the goods re- 
verted to the source or stock whence they came — ob- 
tained. In 1580, an attempt was made to conform 
these different rules and a new Schependomsch Reght 
was passed, but in 1599, by a plaacat some of the cities 
and counties were allowed to resume the Aasdom right 
as amended in the plaacat. The latter rule, as i! pr>- 
vailed in Amsterdam, came to determine the course of 
inheritances ab intestato in New Netherland (1 Col. 
Doc., p. 620; Holland Doc. XVI, 26); but if a case arose 
in New Netherland not provided for by the plaacat of 
15¥9, nor explained by the Aasdomsch Reght, then the 
Roman law was authoritative here as in Holland. 

The Roman-Dutch law concerning succession by 
last will was in forve in New Netherland with little or 
no modification. Open wills were made before a no- 
tary and two witnesses (Register of Solomon Lachaire, 
notary public in New Netherland, City Library, City 
Hall, New York), or before five witnesses; or in the 
presence of two members of a court and the secretary. 
There were other modes of executing wills; they are 
described at length in the commentaries of Van Leeu- 
wen and Van der Linden, and may be practically 
seen in the New Netherland records. 

The late case of Vun Giesen v. Bridgford (May, 1879; 
18 Hun, 80) furnishes an interesting example of th» 
present importance of the ancient law of New Neti- 
erland concerning testamentary succession and its 
legal incidents. 

At the present time no portion of the law of New 
Netherland is more often considered than that relat- 
ing to tenures and immovables. The Dutch law on 
this subject was very liberal to aliens. (1 Moore’s P. C. 
C. 175.) There are numerous instances of real prop- 
erty’s being held by the English in NewNetherland; and 
by at least one act (Laws, etc., of New Netherland, p. 
467) many of them were empowered to dispose of their 
property by will, according to pleasure, although the 
laws of New Netherland were to regulate their in- 
heritances ab intestato. 

Ground briefs or transports, which correspond to the 
English deeds, were the common mode of conveying 
title to immovables. In many instances, lands were 
allodial and not holden of any superior; but the ma- 
nors were feudal tenures and partook of the character 
of allfeuds. Transports were passed and executed by 
the cedants before the schepens of the place where the 
realty was situated (Dutch Records, N. Y. City Hall 
and Register’s Office), and thus became judicial acts of 
record. The manors of New Netherland were of that 
peculiar class of fiefs denominated common feudal 
tenures, being held without any lordly title or nobility 
attached to them. By special grant of the supreme 
government the proprietors of the manors acquired 
veniam testandi, or the right to dispose of their fiefs by 
will. 

Connected with the Dutch landed system introduced 
into New Netherland, were a very extensive set of 
real rights termed servitudes, which we find alluded to 
in the New Netherland records. Servitudes of this 
kind were of two varieties, respectively designated, 
urban servitudes and preedial servitudes. The urban 
servitudes, sometimes called house servitudes, corre- 
sponded to the easements of the common law; like 
preedial servitudes (relating to rights of way), they 
were wholly derived from the Romana law, which af- 
fected many other affairs of every day life in New 
Netherland. 

It was said by so distinguished a lawyer as the late 





*The Aasdomsch Reght grew out of the decisions of the 
ancient Aesges or justices who decided in common cases. 





B. F. Butler, that the history of New Netherland was 
essential to a correct understanding of the constitu- 
tional history of this State. (Butler's Outline, ete., p. 
13.) However this may be, it is undoubtedly true, 
that the long and intelligent administration of the 
Dutch has left its imprint on the customs and civiliza- 
tions of this State. Several writers (O’Callaghan and 
Butler) have thought the New York township system 
preferable to the institutions of New Netherland, 
and their opinious entitle the subject to a careful con- 
sideration. 

In one aspect — that relating to the inception of Eng- 
lish laws in New York — it is important that the exact 
situation of New Netherland in 1664 should be borne 
in mind, for it nearly concerns certain great proposi- 
tions of our later jurisprudence. 





WHEN FEDERAL COURT MAY NOT RE- 
STRAIN STATE TAXATION. 


SUPREME COURT OF THE UNITED STATES, OCTO- 
BER TERM, 1879. 


KIRTLAND, Plaintiff in Error, v. HortcHxtss. 


1. The Constitution of the United States does not furnish 
the corrective for every abuse of power which may be 
committed by the State governments. 

. Unless restrained by provisions of the Federal Constitu- 
tion, the power of the State as to the mode, form and 
extent of taxation is unlimited where the subjects to 
which it applies are within her jurisdiction. 

. So long asthe State, by the system of taxation, does not 
entrench upon the legitimate authority of the Union, 
or violate any right recognized or secured to the citizen 
by the Constitution of the United States, this court, as 
between the citizen and his State, can afford no relief 
against State taxation however unjust, oppressive or 
onerous. 

A debt held by a resident of Connecticut upon a resident 
of Illinois, the debt being evidenced by bond and se- 
cured by mortgage upon real estate in Illinois, is prop- 
erty inthe hands of the creditor, and for purposes of 
taxation, may be regarded as situated at his domicile, 
and subject to taxation there. 

5. Whether a State shall measure the contribution which 
persons resident within its jurisdiction shall make, by 
way of taxes, in return for the protection it af- 
fords them, by the value of the credits, choses in ac- 
tion, bonds, or stocks which they may own (other than 
such as are exempted or protected from taxation under 
the Constitution and laws of the United States), is a 
matter which concerns only the people of that State, 
and with which the Federal government cannot right- 
fully interfere. 


N error to the Supreme Court of Errors, Litchfield 
county, State of Connecticat. The opinion states 
the case. 


HARLAN, J. We will not follow the interesting ar- 
gument of counsel by entering upon an extended dis- 
cussion of the principles upon which the power of 
taxation rests under our system of constitutional 
government. Nor is it at all necessary that we should 
now attempt to state all the limitations which exist 
upon the exercise of that power, whether such limita- 
tions arise from the essential principles of free govern- 
ment or from express constitutional provisions, We 
restrict our remarks to a single question, the precise 
import of which will appear from a brief statement of 
the more important facts of this case. 

The plaintiff in error, a citizen of Connecticut, in- 
stituted this action for the purpose of restraining the 
enforcement of certain tax- warrants levied upon bis 
real estate in the town in which he resided, in satisfac- 
tion of certain State taxes, assessed against him for 
the years 1859 and 1870. The assessment was by reason 
of his ownership, during those years, of certain bonds, 
executed in Chicago, and made payable to him, his 
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executors, administrators, or assigns in that city, at 
such place as he or they should, by writing, appoint, 
and in default of such appointment, at the Manufac- 
turers’ National Bank of Chicago. Each bond declared 
that “it is made under, and is, in all respects, to be 
construed by the laws of Lllinois, and is given for an 
actual loan of money, made at the city of Chicago, by 
the said Charles W. Kirtland to the said Edmund A. 
Cummings, on the day of the date hereof.”” They were 
all secured by deeds of trust executed by the obligor to 
one Perkins, of that city, upon real estate there situ- 
ated, the trustee having power, by the terms of the 
deed, to sell and convey the property and apply the 
proceeds in payment of the loan, in case of default on 
the part of the obligor to perform the stipulations of 
the bond. 

The statute of Connecticut, under which the assess- 
ment was made, declares, among other things, that 
personal property in that State ‘or elsewhere,’ should 
be deemed, for purposes of taxation, to include all 
moneys, credits, choses in action, bonds, notes, stocks 
(except United States stocks), chattels or effects, or 
any interest thereon; and that such personal property, 
or interest thereon, being the property of any person 
resident in the State, should be valued and assessed, at 
its just and true value, in the tax list of the town 
where the owner resides. The statute expressly exempts 
from its operation, money or property actually in- 
vested in the business of merchandising or manufac- 
turing when located out of the State. Conn. Revision 
of 1866, p. 709, tit. 64, ch. 1, § 8. 

The highest court of the State held that the assess- 
ments complained of were in conformity to the State 
law, and that the law itself did not infringe any con- 
stitutional right of the plaintiff. 

This writ of error is prosecuted upon the ground, 
as asserted by the plaintiff, that the statute of Connec- 
ticut, thus interpreted and sustained by its highest 
court, is repugnant to the Constitution of the United 
States. 

In McCulloch v. State of Maryland, 4 Wheat. 428, 
this court considered very fully the nature and extent 
of the original right of taxation which remained with 
the States after the adoption of the Federal Constitu- 
tion. It was there said ‘“‘that the power of taxing 
the people and their property is essential to the very 
existence of government and may be legitimately exer- 
cised on the objects to which it is applicable to the 
utmost extent to which the government may choose to 
carry it.”” Tracing the right of taxation to the source 
from which it was derived, it was further said: ‘It is 
obvious that it is an incident of sovereignty, and is co- 
extensive with that to which it is an incident. All 
subjects over which the sovereign power of a State ex- 
tends are objects of taxation, but those over which it 
does not extend are, upon the soundest principles, ex- 
empt from taxation. 

“This vital power,” said this court in Providence 
Bank v. Billings, 4 Pet. 563, ‘‘ may be abused; but the 
Constitution of the United States was not intended to 
furnish the corrective for every abuse of power which 
may be committed by the State governments. The 
interest, wisdom, and justice of the representative 
body, and its relations with its constituents, furnish 
the only security, when there is no express contract, 
against unjust and excessive taxation, as well as 
against unwise legislation.” 

In St. Louis v. Ferry Co., 11 Wall. 422, and in State 
Tax on Foreign-Held Bonds, 15 id. 319, the language of 
the court was equally emphatic. 

In the last-named case we said that, ‘ unless re- 
strained by provisions of the Federal Constitution, 
the power of the State as to the mode, form, and ex- 
tent of taxation is unlimited, where the subjects to 
which it applies are within her jurisdiction.” 








We perceive no reason to modify the principles an- 
nounced in these cases or to question their soundness. 
They are fundamental and vital in the relations, which, 
under the Constitution of the United States, exist be- 
tween the Federal and State governments. Upon 
their strict observance depends, in no small degree, the 
harmonious working of our complex system of govern- 
ment, Federal and State. It may, therefore, be re- 
garded as the established doctrine of this court, that 
so long as the State, by its system of taxation, does 
not entrench upon the legitimate authority of the 
Union, or violate any right recognized or secured to 
the citizen by the Constitution of the United States, 
this court, as between the citizen and his State, can 
afford no relief against State taxation, however unjust, 
oppressive, or onerous. 

Plainly, therefore, our only duty is to inquire whether 
the Federal Constitution prohibits a State from tax- 
ing, in the hands of one of its resident citizens, a debt 
held by that citizen upon a resident of another State, 
such debt being evidenced by the bond of the debtor, 
and the payment of the debt or bond secured by deed 
of trust or mortgage upon real estate situated in the 
State in which the debtor resides. 

The question does not seem to us to be very difficult 
of solution. The creditor, it is conceded, is a perma- 
nent resident within the jurisdiction of the State im- 
posing the tax. The debt which he holds against the 
resident of Illinois is property in his hands. 15 Wall. 
320. It constitutes a portion of his wealth, and from 
that wealth he is under the very highest obligation, in 
common with his fellow-citizens of the same State, to 
contribute forthe support of the government whose 
protection he enjoys. 

The debt in question, although a species of intangible 
property, may, for purposes of taxation, if not for all 
purposes, be regarded as situated at the domicile of the 
creditor. It is none the less property because its 
amount and maturity are set forth inabond. That 
bond, wherever actually held or deposited, is at best 
only evidence of the debt, not the debt itself. The 
bond may be destroyed, but the debt—the right to de- 
mand the repayment of the money loaned, with the 
stipulated interest remains. Nor is the locality of 
the debt, for the purposes of taxation, affected by the 
fact that it is secured by mortgage upon real estate 
situated in Illinois. The mortgage is but a security 
for the debt, and as held by this court in 15 Wall. 323, 
already cited, the right of the creditor “to proceed 
against the property mortgaged, upon a given contin- 
gency, to enforce by its sale the payment of his de- 
mand, * * * has no locality independent of the 
party in whom it resides. [t may undoubtedly be taxed 
by the’ State when held by a resident therein,” ete. 
Cooley on Taxation, 15, 63, 134, and 270. The debt in 
question, then, having its situs at the creditor’s resi- 
dence, and constituting a portion of his estate there, 
both he and the debt are, for purposes of taxation, 
within the jurisdiction of the State. It is, conse- 
quently, for the State to determine, consistent:y with 
its own fundamental law, whether such property 
owned by one of its residents shall contribute, by way 
of taxation, to maintain its government. Its discretion 
in that regard is beyond the power of the Federal gov- 
ernment, in any of its departments, to supervise or 
control, for the reason, too obvious to require argu- 
ment in its support, that such taxation violates no 
provision of the Federal Constitution. Manifestly, it 
does not, as is supposed by counsel, interfere in any 
true sense with the exertion by Congress of the power 
to regulate commerce among the several States. 8 
How. 80; Cooley on Taxation, 62. Nor does it, as is 
further supposed, abridge the privileges or immunities 
of citizens of the United States, or deprive the citi- 
zens Of life, liberty, or property without due process 
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of law, or violate the constitutiona) guaranty that the 
citizens of each State shall be entitled to all privileges 
of citizens in the several States. 

Whether the State of Connecticut shall measure the 
contribution which persons resident within its juris- 
diction shall make by way of taxes in return for the 
protection it affords them, by the value of the credits, 
choses in action, bonds, or stocks which they may own 
(other than such as are exempted or protected from 
taxation under the Constitution and laws of the Uni- 
ted States), is a matter which concerns only the people 
of that State, and with which the Federal government 
cannot rightfully interfere. 

Judgment affirmed. 


——__q____ 


STATUTE OF FRAUDS—MORAL OBLIGATION 
NOT SU" FICIENT CONSIDERATION 
FOR PROMISE TO PAY DEBT 
OF ANOTHER — LIM- 
ITATIONS. 
SUPREME COURT OF MISSISSIPPI, APRIL, 1879. 
Henpricks, Plaintiff in Error, v. Roprnson & 
STEVENS. 


Where goods are sold entirely upon the credit of D., to 
whom also they are charged, but are delivered to H., 
there is no original liability on the part of the latter to 
pay forthem; and the fact that the creditor has been 
defeated in an action upon the account therefor against 
D., affords no reason for him to recover in an action 
upon the same account against H. And the fact that 
the gouds are sold for the benefit of H., who receives 
and uses them, does not make H. liable, though he ac- 
knowledges the correctness of the account and promises 
verbally to pay for the goods, where no considera- 
tion exists for the promise; and the moral obligation of 
H. to pay for the goods does not constitute a sufficient 
consideration. 

In an action by a merchant, upon an open account, for 
goods sold and delivered in the city of Jackson, Missis- 
sippi, the court instructed the jury, that if, by the cus- 
tom of the merchants of Jackson, open accounts become 
due on the Ist of Jauuary succeeding the year in which 
the goods are sold, and there was no understanding be- 
tween plaintiff and defendant to the contrary, then the 
Statute of Limitations would not bar the account sued 
upon until the statutory time of limitation from the Ist 
of January succeeding the year in which the goods 
were sold. Held, that the instruction is correct. 


RROR to the Circuit Court of Hinds county. 

The nature of the action and the effect of the evi- 
dence are sufficiently stated in the opinion of the 
court. Two instructions given for the plaintiffs below, 
and excepted to by the defendant, who is the plaintiff 
in error here, were as follows: 

*1. If the jury believe from the evidence that it was 
the custom of the merchants of Jackson and of the 
plaintiffs, that accounts were to become due and pay- 
able on the first day of January of the year succeed- 
ing that in which the goods were sold, and that there 
was no understanding between plaintiffs and defend- 
ant to the contrary thereof as to the account sued 
upon, then said custom controls, and the goods sold 
and delivered by plaintiffs to defendant in the year 
1873 became due and payable on the first day of Janu- 
ary, 1874, and the Statute of Limitations would not 
bar the account sued on until the lst day of January, 
1877.” 

“4. If the jury believe from the evidence that the 
defendant, on being presented with the account sued 
on, or an exact copy as to dates, items, and amounts, 
within one year before the institution of this suit, ad- 
mitted said account to be correct and unpaid, and 
promised to pay the same; and if they further believe 
from the evidence that though plaintiffs, in the first 





instance, gave credit to Dulaney for the goods charged 
in the account sued upon, yet the goods were for the 
use and benefit of the defendant, and were actually 
used by him, they will find for the plaintiffs.” 


Jenkins & Little, for plaintiff in error. 
T. F. & F. A. R. Wharton, for defendants in error. 


CHALMERS, J. Robinson & Stevens sold goods, dur- 
ing the year, which were delivered to Hendricks, but 
which were charged to one Dulaney, who verbally be- 
came responsible for them before sale, and upon whose 
credit the account was opened. They heretofore in- 
stituted suit for the recovery of their value against 
Dulaney, but were defeated upon the ground that he 
was a mere surety or guarantor, and his undertaking, 
being verbal, was void. They now bring this action 
against Hendricks, the party for whose benefit the ac- 
count was opened, and who received and used the 
goods. It is evident that he is in no manner affected 
by the result of the litigation between plaintiffs and 
Dulaney, and his rights are to be determined without 
regard to that suit. The only questions to be consid- 
ered are, whether he was origivally bound for the 
goods, or has subsequently become so by any act or 
promise of his own. John W. Robinson, the senior 
member of the firm of Robinson & Stevens, testified 
that ‘the goods were sold to Hendricks upon the sole 
credit of Dulaney, and were charged to Dulaney on 
the books of the firm; that at the trial of the said case 
of plaintiffs against Dulaney on said account, in the 
Circuit Court of Madison county, witness was also a 
witness for plaintiffs in that case, and, as such, there 
and then testified that he never regarded Hendricks as 
liable on said account, and that Hendricks was not so 
held liable for the payment of the same, but that 
plaintiffs gave credit solely to Dulaney, and looked 
alone to him for payment.” 

It seems needless to remark that under these cir- 
cumstances there was no original indebtedness from 
Hendricks to plaintiffs. It was just as if a man of 
wealth meeting a beggar in the street should step 
with him into a shop-keeper’s and present him with a 
suit of clothes, which by direction are charged to the 
donor. There would, in such case, be no debt due 
the merchant from the recipient of the charity. The 
testimony of plaintiffs makes out a clear case of 
liability upon the part of Dulaney, but however much 
they may have been wronged in their litigation with 
him, they cannot urge the result of that suit as a rea- 
son why they should be allowed to recover in this. 
But before the institution of this suit, the account was 
presented to Hendricks, who acknowledged its cor- 
rectness and promised to pay it. Does this make him 
liable? It was so ruled by the learned judge below, 
but we are unable to see upon what sound principle. 
If it was wholly and solely the debt of Dulaney, as 
plaintiffs testify that it was, Hendricks could not bind 
himself by parol to pay it, except through an arrange- 
ment by which, on a sufficient consideration, he be- 
came substituted for Dulaney, and the latter was dis- 
charged; and there is no pretense of any such 
arrangement having been made. The legal question 
involved in this class of cases has usually arisen in suits 
where some person other than he who received the 
goods denied liability for them, nor have we found a 
case where the defense was so made by him who re- 
ceived and used them; but we cannot see that this 
affects the principle. 

The parol promise of the beneficiary to pay the debt 
of him, who, by his credit, has procured the goods, is 
as invalid as a like promise by the surety where the 
primary obligation rests upon the beneficiary. The 
object and intent of the statute is to deny the imposi- 
tion of a liability, by parol, upon two persons to pay 
the debt of one. Whenever, therefore, there is a pri- 
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mary liability upon one, there can be no secondary lia- 
bility fastened upon the other, save by writing; and it 
is wholly immaterial whether the person sought to be 
charged is he who got the benefit of the contract, or he 
who procured it to be made for the benefit of an- 
other. 

Neither can the validity of Hendricks’ parol prom- 
ise to pay for the goods be sustained upon the idea 
that having used them, there rested upon him such 
moral obligation to pay for them as will support his 
contract. Whatever may have been the earlier ideas on 
this subject, it is now well settled that a purely moral 
obligation will not ordinarily support an executory con- 
tract. There must be a legal obligation, which is 
either enforceable, or which only fails to be so because 
of the existence of some exceptional circumstances 
which operate to suspend enforcement. The doctrine 
is thus stated in 3 Bos. & Pul. 249: ‘‘An express prom- 
ise can only revive a precedent good consideration 
which might have been enforced at law through the 
medium of an implied promise had it not been sus- 
pended by some positive rule of law, but it can give no 
original right of action if the obligation on which it 
was founded never could have been enforced at law, 
though not barred by any legal maxim or statute pro- 
vision.” To this effect are ali the well-considered 
modern cases, both in England and America. Pars. 
on Cont. (5th ed.) 432 et seq., and cases cited in notes; 
Porterfield v. Butler, 47 Miss. 165. 

The case of Franklin v. Beatty, 27 Miss. 350, which 
held that the invalid contract of a married woman 
would impose such moral obligation as would support 
a subsequent valid promise to pay, is virtually over- 
ruled by the later case of Porterfield v. Butler, supra. 
The first case was rested upon the case of Lee v. Mug- 
geridge, 5 Taunt. 36, which bas been repeatedly repudi- 
ated both in Englandand America. 1 Pars. on Cont., 
supra. 

There being no legal obligation upon defendant in 
the case at bar to pay for the goods, the fact that they 
had been bought for and used by him does not afford 
such moral obligation as will support his parol promise 
to pay for them. 

The instructions of the court below were not in ac- 
cordance with the views announced, and were erron- 
eous. The instruction with reference to the Statute 
of Limitations was correct. 

Judgment reversed and cause remanded. 





REPLEVIN BY STATE COURTS OF PROP- 
ERTY SEIZED UNDER FEDERAL 
PROCESS. 


MICHIGAN SUPREME COURT, OCTOBER lj, 1879. 


CAREW V. MATTHEWS. 


Replevin will lie in a justice’s court to recover property 
wrongfully seized on Federal process by a United States 
marshal, if its value is below the jurisdiction limit of 
the Federal court and within that of the justice. 

The value of property as stated in an affidavit for a writ of 
replevin is presumed to be its true value until otherwise 
shown in subsequent proceedings. 


CTION of replevin. Plaintiff brings error. 
opinion states the facts. 


E. F. Conely and H. A. Chaney, for plaintiff in error. 


The 


Julian G. Dickinson, for defendant in error. 


Cooutey, J. The defendant, who is United States 
marshal for the Eastern District of Michigan, seized 
the property in controversy by virtue of an execution 
issuing out of the Circuit Court of the United States 
for said district against the goods and chattels of John 
H. Carew. The plaintiff, claiming the goods as her own 
property, sued out a writ of replevin before a justice 





of the peace of Wayne county, by virtue of which the 
goods were taken from the custody of the marshal, and 
presumably, though the record does not show the fact, 
were delivered to the plaintiff. 

If we look no further into the case, it appears to be 
manifestly within the case of Freemun v. How, 24 How. 
450, and the justice did not err in sustaining the plea 
in abatement of the writ. In that case as in this the 
marshal had seized by virtue of a writ against one per- 
son property claimed by another, and the latter had 
caused it to be taken from his hands upon process 
issued out of the State court, In an opinion in which 
the authorities were carefully reviewed, Mr. Justice 
Nelson reached the conclusion that the property could 
not be taken from the custody of the marshal on a 
writ of replevin issuing from another jurisdiction; 
and in this the whole court concurred. The reason for 
the conclusion was that if the one officer were suffered 
to take the property from the custody of the other by 
replevin or any other process, it would produce a con- 
flict extremely embarrassing to the administration of 
justice; a conflict which would be avoided by leaving 
the Federal court, under whose process the seizure had 
been made, to determine its validity and the collateral 
questions, without the interference or intermeddling 
of any other court or authority. 

But while this case resembles Freeman v. Howe in 
its most prominent facts, there are some differences 
which cause embarrassment when the principle which 
ruled that case, presents itself for application. It was 
objected there that if the party whose property was 
wrongfully seized on the process of the Federal court 
were not at liberty to proceed for its recovery in the 
State court, he would in many cases be wronged with- 
out remedy. If he were a citizen of the same State 
with the marshal, he could not bring suit against him 
in the Federal court, and if not a party to the suit in 
which the process issued on pretense of which his 
property was taken, he could not in any manner inter- 
vene with his claim in that suit, to have his right deter- 
mined and his property restored to him. The court 
answered this difficulty by saying that ‘* those familiar 
with the practice of the Federal courts have found no 
difficulty in applying a remedy, and one much more 
effectual than the replevin, and more consistent with 
the order and harmony of judicial proceedings,” as 
may be seen by reference to previous decisions of the 
same court which are particularly mentioned. “The 
principle is, that a bill filed on the equity side of the 
court to restrain or regulate judgments or suits at law 
in the same court, and thereby prevent injustice, or an 
inequitable advantage under mesne or final process, is 
not an original suit, but ancillary and dependent, sup- 
plementary merely to the original suit, out of which it 
had arisen, and is maintained without reference to the 
citizenship or residence of the parties.” 

We have been unable to see, however, that this doc- 
trine can be applied in this particular case. This suit, 
as has been stated, was brought in justice’s court, where 
the jurisdiction in replevin is limited to cases where 
the value of the property claimed does not exceed 
$100. Comp. L., §5291. The value of the property in 
controversy here is sworn to be $95, and this is pre- 
sumptively its real value until in subsequent proceed- 
ings the estimate is shown to be erroneous. Hender- 
son v. Desborough, 23 Mich. 170. There is no subse- 
quent showing in this case, and no claim in any form 
that the property is undervalued. Its value must, 
therefore, be assumed to be under $100. The question 
which thereupon arises is this: Could a suit ancillary, 
dependent or supplementary to the proceedings in the 
suit against John H. Carew in the Federal court be in- 
stituted by this plaintiff to determine her right to 
property of a value so insignificant as that of the prop- 
erty here in dispute? And if so, from whence does 
the Federal court derive its jurisdiction? 
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The original jurisdiction of the Circuit Courts of the 
United States is restricted to cases in which the 
amount in controversy exceeds $500. An original suit 
could not, therefore, be instituted by this plaintiff in 
the Federal court. It is not suggested that jurisdic- 
tion in ancillary, dependent or supplementary suits 
would not be in like manner limited, but if it were not, 
and the Federal court might measure its equitable ju- 
risdiction in such cases by that of the State courts, the 
amount in controversy would still be inadequate, since 
it is under $100. Comp. L., § 5059; Gamber v. Holben, 
6 Mich. 331. 

There is no statutory proceeding by means of which 
the rights of the plaintiff could have been tried and 
protected in the Federal court. It might be very 
proper and suitable to provide by statute some method 
in which one whose property has been seized on an 
execution against the property of another might have 
it released immediately on giving a forthcoming bond, 
or might have his claim summarily tried. But nosuch 
method is now provided. If the owner under such 
circumstances would recover his property in specie he 
must resort to replevin. Take away his right to bring 
replevin, and however inadequate it may be in some 
cases, he is limited to the remedy in damages. In 
many cases this would be utterly inadequate. And 
there is not a sentence or a line in Freeman v. Howe 
which affords any countenance to the doctrine that 
the Federal court must hold exclusive jurisdiction 
of such a case when from the circumstances it is in- 
competent to give the same full and effectual redress 
that the process of the State courts may afford. Nei- 
ther is that decision based at all on the impropriety of 
allowing the proceedings in the courts of the one juris- 
diction to be brought into controversy in the courts of 
the other. This is fully shown in Buck v. Colbath, 3 
Wall. 334. 

In this case the plaintiff claimed a particular remedy 
to which I think she was clearly entitled. The Fed- 
eral court could not give it, nor could it give any other 
which would accomplish its essential purpose. She 
had aright, therefore, to sue in the State court. It is 
immaterial that the property here in question was 
such as could not have had to the plaintiff any pecu- 
liar value; that which is involved in the next case 
which arises may be something which, by reason of 
family association or other peculiar circumstances, may 
have to the owner a value which no damages can meas- 
ure. The principle cannot depend upon the facts of 
special cases. 

Iam, therefore, of opinion that the plaintiff was en- 
titled to maintain this suit. The judgment of the court 
below should be vacated and the cause remanded with 
leave to defendant to plead over. The plaintiff will 
recover the costs of this court, and the costs below will 
abide the result. 

Campbell, C. J., and Marston, J., concurred. 

Graves, J., in an opinion, favors reversal on the 
ground that a plea in abatement to an action in re- 
plevin for goods seized on process against a third person 
is insufficient if it merely alleges that defendant seized 
them under a certain described execution without also 
alleging that they were seized as the property of the 
defendant named therein or as liable to seizure for his 
debt. 

Campbell, C. J., concurs with this view, but Cooley, 
J., dissents from it. 





NEW YORK COURT OF APPEALS ABSTRACT. 





APPEAL— DISCRETIONARY ORDER NOT APPEALABLE 
TO THIS couRT.— Defendant took an appeal from a 
Surrogate’s Court to the General Term, which 
made an order which plaintiff claimed reversed the 
decision of the surrogate. Plaintiff thereafter, upon 
affidavits, made a motion before the General Term, 





first, for leave to renew a former motion, and seo- 
ond, for a modification or amendment of the order 
previously made, ‘so as to conform with the evident 
intention of the General Term,” etc. This motion was 
denied. Held, that an appeal would not lie, the matter 
being within the discretion of the General Term, in the 
absence of an abuse of that discretion. Buckingham v. 
Dickinson, 54 N. Y. 682; Depew v. Dewey, 56 id. 657; 
White v. Coulter, 59 id. 629. Appeal dismissed. Bent- 
ley v. Waterman. Opinion by Danforth, J. 

[Decided Nov. 11, 1879.] 


CONSTITUTIONAL LAW — LIMITATION OF JUDICIAL 
OFFICE BY AGE LIMITS TERM.— The provision of the 
Constitution of New York that “no person shall hold 
the office of judge or justice of any court longer than 
until and including the last day of December next 
after he shall be seventy years of age,’’ creates a lim- 
itation or qualification of the term prescribed, and is 
not a merely personal disability creating a vacancy like 
death, removal, etc. Accordingly, where a county 
judge attains the age of seventy years before the last 
year of the full term for which he was chosen, held, 
that an election of a successor to him at the general 
election held during the year when he attained seventy 
years of age, whose term was to commence on the 
succeeding January Ist, was valid. The tendency of 
legislative and judicial construction has been in favor 
of the construction that the provision mentioned 
operates to limit the term of six years prescribed for 
the office of county judge. Laws 1870, chapter 86, pro- 
vides for the filing by a judge of a certificate “in which 
he shall state his age and the time when his official 
term will expire, either by effluxion of a full term or 
by reason of the disability of age prescribed in the 
Constitution.”” See, also, Code of Civil Procedure, 
section 4, which re-enacts the same provision. Con- 
temporary legislation will be given great weight in the 
construction of constitutional provisions. People v. 
Green, 2 Wend. 274; Contant v. People, 11 id. 513; Wil- 
liams v. Dayton, 55 N. Y. 378. See, also, People v. 
Gardner, 45id. 812. Judgment affirmed. People ex rel. 
Joyce v. Brundage. Opinion by Church, C. J. 
(Decided Oct. 14, 1879.] 


EMINENT DOMAIN — RAILROAD CROSSING ANOTHER 
RAILROAD — WAIVER — EXCLUSIVE USE.—(1)In a pro- 
ceeding to acquire lands for railroad purposes, held, 
that the objection that the petition is not properly 
verified cannot be raised for the first time on appeal. 
By answering and going to a hearing without objec- 
tion, the one whose lands are sought to be appropriated 
waives such an informality in the petition. (2) The 
statute authorizing the crossing of one railroad by an- 
other does not limit to a single crossing, aud a new 
road running parallel to the one sought to be crossed 
is not excluded from the operation of the statute. 
(3) The failure of the company owning the first con- 
structed road to object to the location made of the 
new road in the notice of location within fifteen 
days does not deprive such company of the right to 
thereafter object. (4) The general language of the 
statute authorizing the crossing of an existing rail- 
road by another one is not intended to authorize the 
invasion of lands and buildings already appropriated 
to railroad uses, which in their nature require an ex- 
clusive occupation, or which would be materially im- 
paired by subjecting the land to new use. Matter of 
Boston & Alb. R. Co., 53 N. Y. 574; Matter of City of 
Buffalo, 64 id. 547, and 68 id. 171. Order affirmed. 
Matter of Boston, Hoosic Tunnel & Western Railroad 
Co. Opinion by Rapallo, J. 

[Decided Nov. 25, 1879.] 


PRACTICE—ORDER OF DISCOVERY.—An order of the 
court below obtained by plaintiff in an action against 
a corporation, required, first, that several persons not 
parties to the action, but directors of the defendant, | 
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should appear before trial and testify on plaintiff's ex- 
amination; second, that these persons should at the 
same time produce certain books of the defendant for 
plaintiff's inspection; and third, give him sworn copies 
of certain entries. Held, that as the plaintiff's pro- 
ceeding was not against the party, there was no war- 
rant for either direction. People v. Mut. Gas-light 
Co., 74 N. Y. 434. Order of General Term affirmed. 
Boorman vy. Atlantic & Pacific R. Co. Opinion by 
Danforth, J. 
[Decided Nov. 18, 1879.] 
__.—_—_——_—. 
UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERY, 1879. 

CORPORATIONS —STATUTORY LIABILITY OF OFFI- 
CERS OF— STATUTE STRICTLY CONSTRUED.—By the 
statute of Connecticut it is made the duty of the 
president and secretary of every corporation annually 
to make a certificate showing the condition of the af- 
fairs of the corporation, as nearly as the same can be 
ascertained, on the first day of January or of July 
next preceding the time of making such certificate, 
stating the amount of paid capital, the cash value of 
its‘credits, the amount of its debts, and the name and 
number of shares of each stockholder, which certifi- 
cate it is required shall be deposited, on or before the 
fifteenth of February or of August, with the town 
clerk of the town, who shall record the same at full 
length. The president and secretary of a corporation 
had failed to make the proper certificate. The cor- 
poration made an agreement with plaintiff for the 
purchase of an engine at a certain price, to be deliv- 
ered thereafter, and it was thereafter delivered and 
partly paid for. After the agreement was made, and 
befcre the engine was delivered, defendant, who was 
not a stockholder in the corporation, was elected 
president thereof. He caused thereafter, and before 
the fifteenth of August succeeding his election, the 
required certificate to be filed. Defendant for less 
than two months acted as president, though it was 
claimed that he was not legally elected or authorized 
to so act. The corporation became bankrupt, and the 
engine was not paid for. In an action to charge de- 
fendant personally with the debt on account of the 
failure by his predecessor to file the necessary certifi- 
cate, held, (1) that the statuteis penal and must be con- 
strued strictly. Repeated instances have occurred 
where suit was brought in one State to enforce the 
statute liability for the debts of a corporation created 
by the Legislature of another State, in all which it is 
held that the statute is penal and that it can only be 
enforced in the State where the statute was passed. 
Halsey v. McLean, 12 Allen, 438; Derrickson v. Smith, 
8 Dutcher, 166; Sturges v. Burton, 8 Ohio St. 215; 
Bank v. Price, 33 Md. 487; Irwin v. McKeon, 23 Cal. 
472. (2) That defendant would not escape liability by 
the fact that he was not legally elected. Persons act- 
ing publicly as officers of a corporation are ordinarily 
presumed to be rightfully in office. Bank v. Dan- 
dridge, 12 Wheat. 64; Angel & Ames on Corp. (9th ed.), 
§ 139. Individuals elected and serving as such officers 
may incur the statute liability for the corporate debts 
of the company, even though irregularities occurred 
in their election, if in all other respects the evidence 
brings them within the category of legal default. 
Newcomb v. Reed, 12 Allen, 362; Hagner vy. Brown, 36 
N.H. 545, 563. (3) But that as the agreement to purchase 
was made when the defendant was not president, he 
was not in default, and he was not so when the engine 
was delivered for the time within which he could file 
a certificate had not expired. Three things must con- 
cur in order that it can be held that the defendant is 
liable; that he was president of the corporation; that 











he intentionally neglected or refused to deposit the 
described certificate, as required by the statute; that 
the debt was contracted during the period of such 
neglect or refusal. Judgment of U. S. Circ. Court 
Connecticut affirmed. Providence Steam Engine Co., 
plaintiff in error, v. Hubbard. Opinion by Clifford, J, 


MANDAMUS — JUDICIAL ERRORS CANNOT BE COR- 
RECTED BY.— The court cannot by mandamus correct 
the judicial errors committed by an inferior court in 
the progress of a cause. Ex parte Schwab, 98 U. S. 241. 
They can in this way in a proper case compel an infe- 
rior court to act, but cannot controlits decisions while 
acting. In the present case the Circuit Court acted on 
the motion of the petitioner and denied him what he 
asked. The object of this proceeding was to obtain an 
order requiring that court to reverse its former decis- 
ion and grant the relief it has once refused. Held, 
that that was the office of a writ of error or an appeal 
and not of a writ of mandamus. Ez parle Flippin, 94 
U. 8S. 350; Ex parte Loring, id. 418. Neither is the 
case changed because the appropriate remedy may in- 
volve an inconvenient delay. In Ex parie Whitney, 13 
Pet. 408, it was held that a writ of mandamus ought 
not to be used to correct orders made by a judge in 
the exercise of his authority, even though such orders 
‘*may seem to bear harshly or oppressively upon the 
party”? complaining. Petition refused. Ex parte 
Perry. Opinion by Waite, C. J. 

STATUTORY CONSTRUCTION — TAXES ON GAS FUR- 
NISHED FREE.—Section 94 of the Internal Revenue 
Act of 1864 (13 Stat. 264), levying taxes on illuminating 
gas, to be paid by the manufacturer thereof, as 
amended in 1866 (14 Stat. 128), contained the following 
provision: ** All gas companies whose price is fixed by 
law are authorized to add the tax herein imposed to the 
price per thousand feet on gas sold; and all such com- 
panies which have heretofore contracted to furnish 
gas to municipal corporations, areinlike manner * * 
authorized to add such tax to such contract price.” 
Held, that this would not make a muuicipal corpora- 
tion liable for the tax in a case where the gas company, 
for a valuable consideration, contracted to furnish the 
corporation with gas free of charge. Judgment of 
Pennsylvania Supreme Court affirmed. Pittsburgh Gas 
Co., plaintiff in error, v. City of Pittsburgh. Opinion 
by Waite, C. J. 

—_——_>_—_— 


IOWA SUPREME COURT ABSTRACT. 
OCTOBER 238, 1879. 





CARRIER OF PASSENGERS — EJECTION OF PASSENGER 
FROM RAILWAY TRAIN.— Plaintiff, who had entered a 
train of cars without a ticket, tendered the regular 
fare. The conductor required him to pay ten cents 
extra, which is allowed by the Iowa statute to be 
charged to passengers not procuring tickets before en- 
tering the cars. This plaintiff declined to do, where- 
upon the conductor stopped the train for the purpose 
of putting him off. Plaintiff thereupon tendered 
the full fare, including the ten cents, but he was 
ejected from the train. Held, that such ejection was 
justifiable. The court remark: The railroad com- 
pany were entitled to full fare upon demand. The 
moment the plaintiff declined to pay it the com- 
pany were released from all obligation to carry him 
upon that train. Stone v. Chicago & N. W. R. Co., 
47 Iowa, 82; O’Brien v. B. & W. R. Co., 15 Gray, 
20. The rule that a passenger may test the regulations 
of the company and the firmness of the conductor by 
refusing to pay full fare, and still save himself from 
expulsion by tendering full fare after expulsion had 
commenced, is not only uncalled for for the just pro- 
tection of the recusant passenger, but would tend to 
encourage a practice which, if indulged in, would in- 
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terfere with the convenience of the company, and the 
dispatch and quiet to which other passengers are en- 
titled. Hoffbuuer v. D. & N. Ry. Co. Opinion by 
Adams, J. 


CONTRACT—IN RESTAINT OF TRADE—STATUTE OF 
FRAUDS — AGREEMENT NOT TO BE PERFORMED WITHIN 
A YEAR.—(1) An agreement not to practice law in a 
specified town is valid. A contract in restraint of 
trade as to particular places is valid. Hedge, Elliot & 
Co. v. Lawe, 47 Iowa, 137, and cases cited; Jenkins v. 
Temples, 39 Ga. 655; Chappel v. Brockway, 21 Wend. 
157. In Holbrook v. Waters, 9 How. Pr. 335, it was held 
that an agreement upon sufficient consideration not 
to practice medicine, nor in any manner to do business 
as a physician, in the county of Oswego, at any time 
after the lst day of May, 1851, was valid. In Bunn vy. 
Guy, 4 East, 190, a contract entered into by a prac- 
ticing attorney to relinquish his business and recom- 
mend his clients to two other attorneys for a valuable 
consideration, and that he would not himself practice 
in such business within one hundred and fifty miles of 
London, was held to be valid. See, also, Heichew v. 
Hamilton, 3 G. Greene, 596; 8. C.,4 id. 317. (2) The 
provision in the statute of frauds, respecting con- 
tracts not to be performed in a year, applied only to 
contracts not to be performed on either side, and not 
to acontract performed on one side within the year. 
Chery v. Heming, 4 Exch. 631; Donellan v. Read, 3 
B. & Ad. 899; Riddle v. Backus, 38 Iowa, 81; Blair 
Town Lot & Land Co. v. Walker, 39 id. 406. Smalley 
v. Greene. Opinion by Day, J. 

EVIDENCE — DECLARATIONS OF VENDOR AFTER SALE 
DO NOT AFFECT VENDEE.—C. sold property to L., who 
thereafter mortgaged it to H. Held, that declara- 
tions made by C. after such sale, tending to show that 
it was made to defraud creditors, were not admissible 
to impeach the title of L. orof H. Mere declarations 
of a vendor are not admissible to affect the title of the 
vendee, or persons claiming under him, unless made 
while the vendor is in possession. Taylor v. Lusk, 9 
Iowa, 244; Thompson v. Mawhinney, 17 Ala. 362; Mims 
v. Sturdevant, 23 id. 664; Gill v. Strozier, 32 Ga. 688; 
Dunaway v. School Directors, 40 Ill. 247. Benson v. 
Lundy. Opinion by Adams, J. 


MARRIED WOMAN — INCREASE OF PROPERTY OF, NOT 
LIABLE FOR HUSBAND’S DEBTS.— The increase of ani- 
mals belonging to a married woman is not liable for 
the debts of her husband, even though it is shown that 
the husband voluntarily expended his labor and the 
products thereof in the care and keeping of such ani- 
mals. In Webster v. Hildreth, 33 Vt. 457, it is said: 
“ Equity has no jurisdiction to compel men to work 
for their creditors who may perversely prefer to work 
for the benefit of their wives and children, and leave 
their honest debts unpaid.’”’ See Hanson v. Millett, 55 
Me. 184. Russell v. Long. Opinion by Rothrock, J. 





VERMONT SUPREME COURT ABSTRACT. 
JANUARY TERM, 1879.* 


EVIDENCE— OF EXPERTS AS TO PATENTED MA- 
CHINERY.—In assumpsit to recover money paid for an 
interest in a patent right for an improvement in saw- 
frames, which wis alleged to be an infringement on 
another patent right fora like improvement, plaintiff 
called experts to show the operation of the various 
parts of frames of the two kinds and to show that 
there was an infringement, and offered to ask the wit- 
nesses if the principle was the same in both frames. 
Held, admissible. It has been repeatedly held by the 
Federal courts in patent cases that the opinions of ex- 
perts as to whether two mechanical structures or de- 





*To appear in 51 Vermont Reports. 





vices are identical in principle are competent evidence 
upon this question; and it is the almost every day 
practice to permit questions similar to the one ex- 
cluded in the case at bar to be put to and answered by 
experts. See Barrett v. Hall, 1 Mason, 447, 470; Par- 
ker v. Stiles, 5 McLean, 44, 64; Allen v. Blunt, 8 Story, 
742, 747. Such testimony does not differ in principle 
from that of medical experts, which is admitted upon 
the supposition that the questions involve matters 
which are beyond the scope of the observation, knowl- 
edge and experience of men in general, and that con- 
sequently the jury could not be presumed competent 
to arrive at a proper determination by the unaided ex- 
ercise of their judgment onthe facts. Dewittv. Barley, 
9 N. Y. 3875. Tillotson v. Ramsay. Opinion by Dun- 
ton, J. 


FORMER ADJUDICATION — ACTION ON PART OF 
FORMER CLAIM NOT ALLOWABLE.— Plaintiff agreed 
“to construct all the culvert masonry, cattle- passes, 
paving, and excavating foundation pits,’’ on certain 
sections of railroad, for which defendants agreed to 
pay at prescribed rates. Defendants discharged plain- 
tiff from performance before it was completed, and 
plaintiff brought an action for loss of prospective 
profit on that part of the work that he was not per- 
mitted to do, but in alleging the agreement to do the 
work, he omitted to include the paving in the enu- 
meration of the several kinds of work, so that it was 
not alleged that he agreed to do the paving, nor that 
defendants agreed that he might do it, but merely that 
defendants agreed to pay him at acertain rate for what 
he did. On that declaration plaintiff was adjudged 
entitled to recover for loss of profit on culvert ma- 
soury, ete., but not on paving, and for the latter he 
thereupon brought another action. Held, adjudicated. 
The general doctrine that a party cannot divide up an 
entire claim into parts and maintain a separate suit for 
each part, whether the claim arises from contract or 
tort, is well established. Freeman on Judgm., §§ 240, 
241; Bigelow on Estoppel, 127-153; Herman on Estop- 
pel, §77; Adm’r of Whitney v. Clarendon, 18 Vt. 253; 
Secor y. Sturgess, 16 N. Y. 548. The same contract and 
the identical breach of that contract for which recov- 
ery is sought to be had in this suit, was in issue and 
recovered on the former suit. Hence that recovery is 
a bar to a recovery in the present suit. Morey v. King, 
Fuller & Co. Opinion by Ross, J. 


MUNICIPAL CORPORATION—AUTHORITY TO AID 
RAILROADS — STATUTE GRANTING MUST BE STRICTLY 
FOLLOWED.— Express authority is required to enable 
a town to subscribe for stock in, and issue its bonds to, 
a railroad corporation in aid thereof; and all the pre- 
cedent requirements of the statute conferring the au- 
thority must be observed. Thus: on petition for 
mandamus to compel the execution and issue of town 
bonds for such purpose, it appeared that the town of 
which the petitioners were selectmen and treasurer 
was by special statute authorized to aid in the con- 
struction of petitioner’s railroad by subscribing for 
stock thereof. The statute provided that the subscrip- 
tion might be made when the assent thereto of a cer- 
tain majority of the tax payers of the town had been 
obtained by an ‘instrument of assent,’’ setting forth 
the substance of the subscription and the condition on 
which it should be made, and signed and acknowl- 
edged by each person so assenting; that such instru- 
ment should name three commissioners to make the 
subscription in the name of the town, who, when the 
instrument should have been signed and acknowledged 
by the requisite majority, should append thereto a cer- 
tificate, stating that it had been so signed, etc., and 
cause such instrument and certificate to be filed and 
recorded in the town clerk's office, and a copy thereof, 
certified by the town clerk, to be lodged and recorded 
in the county clerk’s office; and that until such rec- 
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ords should be made, such commissioners should not 
proceed to make any subscription on behalf of the 
town. Held, that the commissioners had no authority 
to make such subscription without first causing such 
instrument and certificate to be both filed and recorded 
according to the requirements of the statute; and that 
filing alone would not, as in the case of deeds, have 
the same effect as recording. Held, also, that the bur- 
den was on the petitioner to show that the require- 
ments of the statute had been complied with. 
There is no ambiguity in the language used in the act; 
the legislative will is clearly and sharply defined, and 
there is no occasion to add to or qualify by judicial 
construction the plain and unequivocal language em- 
ployed. Newell v. People, 7 N. Y. 99; McCluskey v. 
Cromwell, 11 id. 593. And when the provision of the 
statute is the essence of the thing required to be done, 
and by which the right to do it is obtained, it is man- 
datory. Merchant v. Langworthy, 6 Hill, 646; Striker 
v. Kelly, 7 id. 9. A want of power, as between a town 
and a corporation that the town has voted to aid, has 
always been allowed as a defense in the Federal and 
the State courts, when the corporation has endeavored 
to enforce the giving of such aid. East Oakland v. Skin- 
ner, 94 U. 8. 255; Ryan v. Lynch, 68 Il. 160; Delaware 
County v. McClintock, 51 Ind. 325; Barnes v. Lacon, 
84 Ill. 461; Jones’ Railroad Securities, $230; Jarvis v. 
Aikens, 25 Vt. 635; Ferris v. Smith, 24 id. 27; Bigelow 
v. Topliff, 25 id. 273, distinguished. Lamoille Valley 
R. Co. v. Fuirfield. Opinion by Royce, J. 


—— 
RECENT ENGLISH DECISIONS. 


CONFLICT OF LAWS — MARRIAGE — ENGLISHMAN 
MARRIED TO FOREIGNER IN ENGLAND — LIABILITY 
FOR ANTE-NUPTIAL DEBTS CONTRACTED ABROAD—LEX 
LOCI CONTRACTUS.—An Englishman, resident in Eng- 
land, and married there, whose wife had, previously to 
her marriage, resided and contracted debts in Jersey, 
is not liable for such debts (in the absence of proof of 
any assets derived from the wife), notwithstanding 
that he would be so liable by the law of Jersey. Com. 
Pl. Div., June 19, 1879. De Grenchy v. Wills. Opin- 
ions by Grove and Lopes, JJ. 


CONSIDERATION — ILLEGAL CONSIDERATION — MAR- 
RIAGE WITH DECEASED WIFE’S SISTER—TRUST UNTIL 
AN EVENT WHICH CANNOT HAPPEN — SEVERANCE OF 
PARTIES CAPABLE AND INCAPABLE OF TAKING.—P., 
being about to go through the ceremony of marriage 
with the sister of his deceased wife, executed a deed, 
whereby, after reciting his intended marriage, he as- 
signed a policy on his life to trustees to hold in trust 
for himself “ until the solemnization”’ of the intended 
marriage, and after the solemnization thereof upon 
trust after his decease to receive the policy moneys, 
and hold them upon certain trusts in favor of his two 
children by his deceased wife and the children of the 
intended marriage. Held, that the “intended mar- 
riage ’’ being an event which could not take place, the 
trusts of the settlement subsequent to that for the 
settler himself never arose, and that the property 
formed part of P.’s general estate at his death. The 
trust could not be severed so as to allow the children 
of the deceased wife to take. Chanc. Div., Nov. 5, 
1879. Pawson v. Brown. Opinion by Malins, V. C. 
41 L. T. Rep. (N. 8.) 339. 


MARINE INSURANCE — PARTIAL LOSS — COST OF RE- 
PAIRS— ALLOWANCE OF ONE-THIRD NEW FOR OLD— 
SUING AND LABORING CLAUSE — SALVAGE EXPENSES. 
A policy of marine insurance is not a perfect contract 
of indemnity, but must be taken with certain well- 
established qualifications, which must be applied even 
if the assured thereby receives more than a perfect in- 
demnity. The appellants insured the respondent for 





1,2001. upon a ship valued at 2,600. The policy con- 
tained the usual suing and laboring clause. The ship 
suffered damage from perils of the sea, and incurred 
salvage expenses. The owner elected to repair, and 
the result of the repairs was to make the ship, which 
was an old one, more valuable than she had been at 
the time of the insurance. Held (affirming the judg- 
ment of the court below), that tho measure of the loss 
was the cost of the repairs, with the usual allowance of 
one-third new for old; and that consequently the as- 
sured was entitled to recover up to the full amount in- 
sured for, though it might be more than the amount 
payable on a total loss with benefit of salvage. Held, 
further (reversing the judgment of the court below), 
that the assured could not recover, under the suing 
and laboring clause, a proportion of the salvage ex- 
penses in addition to the amount for which the policy 
was underwritten. Cases referred to: Nicholson vy. 
Chapman, 2 H. B. 254; Hartfort v. Jones, 1 Ld. Raym. 
393; Irving v. Manning, 1 H. of L. Cas. 287; Moss v. 
Smith, 9 C. B. 94; Le Cheminant v. Pearson, 4 Taunt. 
367; Cary v. King, Cas. Temp. Hardwicke, 304. House 
of Lords, July 31, 1879. Aitchison v. Lohne. Opinion 
by Lord Blackburn, 41 L. T. Rep. (N. 8S.) 323. 


REAL ESTATE —- MINES — MORTGAGE — WASTE —ACTS 
PRESUMED LAWFUL.—(1) A mine or quarry opened by 
the lessee under a lease granted by a mortgagor after 
the date of the mortgage,but while he was stili in pos- 
session of the property,-will inure to the benefit of 
the mortgagee after he has taken possession and fore- 
closed. (2) A tenant for life, or other owner of an es- 
tate impeachable for waste, may work an open mine or 
quarry on the estate, provided such mine or quarry 
has been previously worked for profit, not only for 
some definite and restricted purpose; and in sucha 
case the sinking of a new pit on the same vein, or 
breaking ground in a new place on the same rock, is 
not necessarily the opening of a new mine or a new 
quarry. Clavering v. Clavering, 2 P. Wms. 388; Bagot 
v. Bagot, 9 L. T. Rep. (N. 8S.) 217; 32 Beav. 509; 33 L. 
J. 116, Ch. ; and Lord Cowley v. Wellesley, L. Rep., 1 
Fq. 656; 14 L. T. Rep. (N. 8.) 245; 35 Beav. 635. (3) 
When a court is called upon to say under what power 
or authority certain acts were done, and has before it 
a document which would render those acts lawful, the 
court ought to presume, in the absence of evidence to 
the contrary, that they were done under that authority 
which would render them lawful. Judgment of the 
court below affirmed. 38 L. T. Rep. (N. 8S.) 871. H. of 
L., May 12,1879. Elias v. Snowden Slate Quarries Co. 
Opinions by Lord Chancellor Cairns and Lord Sel- 
borne, 41 L. T. Rep. (N. S.) 289. 


WILL—CONSTRUCTION OF— ORIGINAL AND SUBSTI- 
TUTED GIrT.—A testatrix devised and bequeathed real 
and personal estate to trustees upon trust for the chil- 
dren of her sister who should be living at her sister’s 
death, and declared that if any child of her sister 
should die in her sister’s life-time leaving issue, who 
should be living at her said sister’s death, such issue 
should take the share which their parent would have 
taken if living at the sister's death. If there should 
be no such children or children’s issue, there was a 
gift over. One child of the testatrix’s sister died 
before the date of the will, leaving issue, who 
survived the testatrix. Held, that the gift was orig- 
inal and not substitutional, and that the issue of the 
child who pre-deceased the testatrix took under the 
will. Martin v. Holgate R. R., L. R., 1H. of L. 175; 
Loring v. Thomas, 1 Dr. & Sm.497. The cases of 
Christopherson y. Naylor, 1 Mer. 320; West v. Orr, 38 
L. T. Rep. (N. 8.) 5; Re Potter’s Trusts, 20 L. T. Rep. 
(N. S.) 649; Re Hotchkiss’ Trusts, L. Rep., 8 Eq. 643, 
commented upon and distinguished. Ch. Div., Feb. 
18, 1879. Re Woolrich, Harris v. Harris. Opinion by 
Hall, V. C.,41 L. T. Rep. (N. S.) 309. . 
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FINANCIAL LAW. 


ALTERATION — DISCHARGES SURETY, THOUGH NOT 
INJURIOUS TO HIM.— An erasure of a seal after the 
name of a surety on a promissory note is a material al- 
teration which will discharge the surety, and this not- 
withstanding such alteration, does not prejudice the 
surety, but makes a contract more favorable to him. 
Tennessee Sup. Ct., December Term, 1877. Organ v. 
Allison. Opinion by Deaderick, J. 

NATIONAL BANK—WHEN IT MAY TAKE MORTGAGE. 
—A National bank may take a mortgage of real estate 
executed in good faith, to secure pre-existing indebt 
edness; and it makes no difference that when the 
mortgage is executed the note evidencing the indebt- 
edness is taken up and a new one given for its amount, 
and an agreement made for periodical renewals. The 
debt is the same though it be evidenced from time to 
time by different notes. Semble, that neither the 
mortgagor nor those claiming under him can avoid a 
mortgage given to a National bank to secure a loan, on 
the ground of want of power in the bank to take it. 
Vermont Sup. Ct., January Term, 1879. Howard Na- 
tional Bank of Burlington v. Loomis. Opinion by 
Powers, J. 


NEGOTIABLE INSTRUMENT — BONA FIDE HOLDER— 
FAILURE OF CONSIDERATION.—Defendant subscribed 
for certain corporate stock, to be paid for in install- 
ments. One installment he paid in cash; for the sec- 
oud one he gave his promissory note. After this note 
was due it was transferred for value to plaintiff. 
Thereafter, on default of payment of further install- 
ments, defendant’s stock was declared forfeited. The 
stock was the only consideration for the note. Held, 
that plaintiff was entitled to recover on the note. The 
settled rule is that no equity arising after the transfer 
of an overdue note can affect the holder, and that he 
takes with the transfer all the rights of the indorser. 
2 Parsons on N. & B. 26; Shipman v. Robbins, 10 Iowa, 
208; Wilson v. Savings Bank, 45 Penn. St. 488; Bax- 
ter vy. Little, 6 Metc. 7. Even such equity must grow 
out of and be connected with the note. Long v. 
Rhawn, Ex’r, 75 Penn. St. 128. Iowa Sup. Ct., 
Oct. 28, 1879. Whittaker v. Kuhn. Opinion by 
Seevers, J. 


———_ > 
NEW YORK STATE BAR ASSOCIATION. 


REPORT OF COMMITTEE ON GRIEVANCES. 
HE Committee bn Grievances complain of the 
State Bar Association and for cause of complaint 
state that last year this Committee reported several 
wise suggestions, as follows: 

1. That all laws should be repealed or amended 
which permit surrogates to make allowance to the 
counsel of unsuccessful contestants out of the estates 
of deceased persons. The expectation of such allow- 
ances stimulates speculative contests. 

2. That a special commission should be appointed 
to inquire and report what are the specific fees legally 
allowed to sheriffs and clerks for specific service, and 
whether there are any services which they are obliged 
to perform for which no fee may be legally charged, or 
when charges are of doubtful legality and this commis- 
sion to report the facts and a bill, if it thinks best to 
settle uncertain questions as to the compensation of 
sheriffs and clerks. 

We wish to do away with all constructive fees and 
fees of custom without law and at the same time give 
adequate compensation for all services actually per- 
formed. 

8. That sheriffs ought not to be allowed to make 
money out of the keeping of prisoners. Let them 
have full compensation by salary for their services on 





that behalf, but not what they can save out of what is 
allowed for prisoners’ food. 

4. Calling your attention to the present systems of 
consigning young and petty offenders to the same jail 
(rooms) with old and hardened offenders, and packing 
together those who are awaiting trial and those who 
are convicts, and converting our jails into school- 
houses for the manufacture of criminals and conven- 
ient places for concocting crime. 

5. Recommending that in places of statutory fore- 
closure the law should require that when a sale is to 
take place in any city having a daily newspaper, that 
sale should be advertised in a daily newspaper in that 
city, and then when the rights of minors are sought to 
be thus foreclosed, special guardians shall be appointed 
by a court of record to protect the rights of such mi- 
nors, and upon whom all papers shall be served. 

These suggestions, as reported, were unanimously 
approved by the Association, but no further action 
has been taken thereon, Hence this complaint, and 
we pray that this Association order bills to be framed 
and presented to the coming Legislature for enact- 
ment, which will carry into effect the said suggestions 
with such modifications as to the Association may 
seem best. 

We further report that our attention is called to 
newspaper complaints of excessive latitude allowed to 
and taken by counsel in the examination of witnesses. 
Without undertaking to say to what extent this com- 
plaint is justified by facts, we are agreed that it is un- 
professional and disgraceful to give any occasion for 
such complaints. Itis the right and duty of lawyers 
to test the truth and accuracy of those who take the 
stand in court; but witnesses have ‘rights as well as 
lawyers and clients, and the violation of these rights 
tends ultimately, if not immediately, to the injury of 
both counsel and client. The counsel’s pride in his 
skill in what is termed ‘ breaking down a witness,”’ 
may be gratified at the expense of his client, and the 
injustice done to the victim is unpardonable. 

If courts are permitted to become places of abuse or 
ridicule, or disrespect, witnesses will hide their knowl- 
edge of important facts to avoid being placed on the 
stand. The most powerful and effective cross-examin- 
ation is not weakened by respect for the rights of the 
witness in manner or matter. It is cowardly to attack 
unfairly a person to whom the court allows no reply, 
and it seems to us that the evil complained of arises in 
part from the neglect of our judges to do their duty in 
protecting witnesses from the excessive zeal or vicious- 
ness of counsel. 

It is a source of satisfaction to be able to state that 
the wrong complained of is strongly condemned in our 
law books. In Reed’s Practical Suggestions for the 
Management of Law Suits, on pages 320 and 321, he 
says: ‘ Allof us should recollect that in the court- 
room we are at home, and that parties and witnesses 
are in some sort our guests, frequently ill atease. It 
behooves us that we be not rude and unmannerly in 
our own house. * * * Blustering with witnesses is 
of no advantage. * * * The court should protect 
witnesses from the uncalled-for assaults of coun- 
sel.” 

We believe this treatment of witnesses is not as 
common here as it is in England, if we may judge 
from a book entitled the ‘*‘ Adventures of an Attorney 
in Search of Practice.”’ The author says: ‘‘I have 
often been disgusted, not less with the cowardly li- 
cense assumed by the bar in their comments on third 
parties under the convenient plea of forensic liberty 
of speech than I have with the apathy of the judge 
who heard them, and silently committed the scandal- 
ous abuses which he ought to have checked with solemn 
indignation.” 

The apathy of the bench is no excuse for the mem- 
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bers of the bar who violate the rights of witnesses. 
Lawyers should remember that they are members of 
the court, and should exert their influence to prevent 
the evils complained of. 

We thank the press for every exposure of this of- 
fense. The first object of this Association is the cor- 
rection of our own faults, and if it falls short of that 
it misses the design of its creation. 

Your Committee respectfully submit for the consid- 
eration of the Association, an important communica- 
tion from Mr. Charles H. Adams, of Utica, stating the 
necessity of an increase of the number of judges in 
the State, and also the propriety of some provision 
such as two-thirds pay for the judges who cease to 
hold their office by reason of age, or have lost their 
health in the discharge of official duties; and in con- 
sequence are obliged to retire from the bench. 

Joun F. Seymour, Chairman. 

ALBANY, November 18, 1879. 

The following is Mr. Adams’ communication above 
referred to: 


J. F. Seymour, Esq. : 

I inclose draft of proposed amendments. They will 
give an idea of my notions and very likely they may 
be bettered. 

The idea as to the Court of Appeals is to increase 
the force so that this business may be thoroughly and 
deliberately done, as befits the court of last resort, 
aud also that suitors be not delayed of justice. 

Uniformity of decision is also considered, by making 
the whole court. responsible for each decision, thereby 
preserving the greatest respect for the law. That there 
may be a settled and conservative method of proced- 
ure and practice, all detail is left with the court to 
regulate. The wisdom and experience of the court is 
far safer than legislative tinkering which may interfere. 
The motives of the Legislature may be as good as those 
of the court; but the experience and knowledge of the 
court of the needs in its own department are a surer 
and better guide, I think. As to the Supreme Court, 
the present number of judges was fixed according to 
the wants and needs of thirty years ago. How much 
has the State grown since? How much has the popu- 
lation increased? How greatly has the business of the 
courts multiplied? With the revival of business there 
must necessarily be a great increase of business in the 
courts. Eight more judges in the State is not out of 
proportion to the growth of the thirty years and the 
prospects of the immediate future. 

The present General Term system has proved en- 
tirely inadequate. All the General Terms have fallen 
behind and can never catch up. In the Fourth De- 
partment the ,court is 500 causes behind. It is barely 
able to keep up with the appeals from orders and pre- 
ferred cases. A common case—ordinary parties, ap- 
pellant and respondent — no matter how important or 
how urgent, is not likely to be reached unless by acci- 
dent—an unexpected run on the calendar or some- 
thing of the like. The Fourth Department is com- 
posed of three districts —and has territory, popula- 
tion, cities and interests enough to make a large State. 
Compare it with Illinois. Greater facilities for Gen- 
eral Term business is imperatively demanded. It is 
not the fault of the judges, but of the system. The 
judges do all that men can. There is a limit to human 
capacity. Thoughtful men believe that the district 
general term is the better, and under that system the 
business can be promptly and thoroughly done. Espec- 
ially if another judge is added in each district. 

Attention is called to the subject of a provision for 
superannuated judges. Why is not a judge worn out 
in the public service entitled to as much consideration 
as a worn out soldier or sailor. The loss of a leg or an 
arm produces no more incapacity to earn a livelihood 





than the lossof health. The truth is, an old or disabled 
judge has less resources left him to make his living than 
almost any man in the community. He cannot build 
up a business again, forthe places are filled; his health 
will not permit him to work, he is constantly put aside 
by younger and more vigorous men; he is constantly 
mortified and discouraged, and is finally left behind 
and alone. His best years and his best efforts and his 
vigor and manhood and ability have been given to the 
public service, aud it hasit all; there is nothing more 
for him. 

There are and have been recent instances under this 
head which, if recalled, would excite a train of reflec- 
tions that 1 am not able to call up with any force or 
vividness. Yours, etc., 

Cc. D. ADAMs. 





Utica, November 8, 1879. 


PROPOSED AMENDMENTS. 


Art. VI, Sec. 2. Court of Appeals. There shall 
be a Court of Appeals, composed of a chief judge and 
twelve associate judges, who shall be chosen by the 
electors of the State, and shall each hold their office 
forthe term of fourteen years from and including the 
first day of January after their election. At the first 
election of judges under this provision every elector 
may vote for only four of the associate judges. Any 
nine members of the whole court shall form a quorum, 
and concurrence of eight shall be necessary to a decis- 
ion of the whole court. The court shall have the ap- 
pointment, with power of removal, of its reporter and 
clerk, and of such attendants as may be necessary. 
The court shall have power to order from time to time 
two divisions to be made, each to be composed of not 
less than six judges, over which the chief judge may 
preside, and in case of his inability, shall designate a 
presiding judge for each division, and shall order the 
causes and business to be heard by each division. Five 
judges shall form a quorum of a division, and four 
shall be necessary to a decision. The decision of a di- 
vision shall be certified to the court. The court shall 
meet at least once in each year, and hear such causes 
as shall not be ordered to be heard by a division, and 
such causes as shall be sent back by a division for hear- 
ing by the court, and such causes as shall not be de- 
cided by a concurrence of four judges in a division, 
and such causes as shall be ordered to be reargued, and 
the court shall approve of the decisions of each divis- 
ion, or order a reargument. The court may make such 
rules and orders as may be necessary to carry this pro- 
vision into effect. 

Art. VI, Sec. 6. Supreme Court. There shall be 
the existing Supreme Court with general jurisdiction 
in law and equity, subject to such appellate jurisdic- 
tion of the Court of Appeals as now is or may be pre- 
scribed by law, and it shall be composed of five jus- 
tices residing in each district, which shall include the 
justices now in office, who shall continue their respect- 
ive terms, and their successors in office. There may 
be allowed by law a greater number, not exceeding 
seven, to the district in which is the city of New York. 
The Legislature may alter the districts, without in- 
creasing the number, once after each enumeration, 
under this Constitution, of the inhabitants of the 
State. 

Art. VI, Sec.7. At the first session of the Legisla- 
ture, after the adoption of this article, provision sball 
be made for organizing in the Supreme Court a Gen- 
eral Term in each district, to be composed of a pre- 
siding justice and two associate justices, who shall be 
designated according to law from the whole number 
of justices. Each presiding justice shall be appointed 
to act as such during his term of office, but may resign 
as such presiding justice. Any justice of the Supreme 
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Court may hold Special Terms and Circuit Courts, and 
may preside in Courts of Oyer and Terminer in any 
county. 


Art. VI, Sec. 13. (Add to this section the follow- 
ing): Provision may be made by law for a pension to 
the judges of the Court of Appeals and of the Su- 
preme Court who cease to hold their office by reason 
of age, or who resign, after ten years continuous ser- 
vice, by reason of incapacity caused by impaired 
health, such pension not to exceed two-thirds of the 
annual salary at the time of ceasing to hold such office. 





NEW BOOKS AND NEW EDITIONS. 


Woop’s MAYNE ON DAMAGES. 

Wood’s Mayne on Damages. Third English and first Ameri- 
can Edition. By John D. Mayne, of the Inner Temple, 
Esq., Barrister-at-law, and Lumley Smith, of the Inner 
Temple, Esq., Barrister-at-law, late Fellow of Trinity 
Hall, Cambridge. Adapted tothe American Law, by 
H.G. Wood. Albany: John D. Parsons, Jr., 1879. Pp. 
Ixix, 815. 

MP\HE basis of this work is the accepted authority in 

England, as Sedgwick has heretofore been in this 

country. Until the present edition, however, it was 
of comparatively inferior convenience in this country, 
because it made little reference to American adjudica- 
tions. It seems an excellent project to unite the ex- 
cellencies of tho two works in one, and this we believe 
Mr. Wood, with his customary intelligence and discre- 
tion, has admirably effected in the present. Mayne’s 
arrangement and treatment have always seemed to us 
in some particulars superior to Sedgwick’s. There is, 
however, no rivalry between the two works. They are 
both indispensable to every well-equipped lawyer. 
Mr. Wood's labors on this work have been very great. 
He has apparently added some three hundred pages, 
and his table of cases cited numbers over five thousand 
five hundred. His excellencies as an author and editor 
are evidenced by his works on Nuisance, Insurance, 
Partnership, etc., and we regard him as now at the 
head of American editors of text-books, with a very 
high rank as an author. This volume is a beautiful 
specimen of book-making, and has every convenience 
in the shape of indexes, etc., including a separate in- 
dex to the notes. 





BENJAMIN’S STUDENT'S GUIDE TO ELEMENTARY 
LAw. 

Student's Guide to Elementary Law, consisting of Questions 
on Walker’s American Law and Blackstone’s Commen- 
taries, with references to Illinois Statutes and Decis- 
ions, where the law of the State differs from that laid 
down inthe text. By Reuben M. Benjamin, Professor 
of Lawin the Illinois Wesleyan University. Chicago: 
Chicago Legal News Company. 1879. Pp. xviii, 178; 
xxii, 84. 

This manual makes no pretensions to any thing 
higher than a coaching assistant, and we have no hesi- 
tation in saying to students that if they become able 
to answer all the questions contained in it, they will 
know more law than the learned author or any other 
man. The references to Illinois statutes and decisions 
restrict its usefulness in a considerable degree to that 
State, but there it must prove a useful assistant. 


MANN’S ANCIENT AND MEDIZVAL REPUBLICS. 
Ancient and Medicval Republics: a Review of their Institu- 
tions, and of the Causes of their Decline and Fall. By 
Henry Mann. A.S. Barnes, New York, Chicago. Pp. 
xxvii, 530. 
It requires a good deal of courage, apparently, to es- 
say a new history of republics, a theme upon which so 





many great men have written; but the author disarms 
criticism by the modesty of his preface, in which he 
says: “It was not without well-grounded diffidence 
that I entered a field in which so many men of exten- 
sive knowledge and transcendent abilities had pre- 
ceded me; but I was encouraged by the thought, that 
while I could not emulate their genius, I could imitate 
their industry, and that diligent labor would command 
respect, even when directed by inferior talent.’”’ The 
work is a coherent and intelligent treatise, and is well 
worthy of perusal. The author’s style has merits of 
its own. We quote the following as example: ‘‘ Judged 
by the effects of his work Moses stands in the foremost 
rank of lawgivers. Sparta is blotted from the map of 
Greece, Athens lost its national existence many years 
ago, Rome is absorbed in Italy, and there is no such 
people as the Romans; but the Jews are still a sepa- 
rate race, governed by customs and laws transmitted to 
them from the wilderness, and retaining in almost un- 
adulterated purity the physical peculiarities of their 
Mesopotamian ancestor. Empires have been chiseled 
into fragments, once powerful nations have been anni- 
hilated, and great commercial States, like Tyre and . 
Carthage, have been utterly obliterated, but the sur- 
viving tribes of Israel are yet as distinct from the rest 
of the world as when the hearts of their fathers were 
chilled into awe by the voice of God in the thunder of 
Sinai.’’ The author might have added, in pursuit of 
this thought, that the Jews do much toward ruling the 
Christian world, and that three of the greatest uations 
of Europe, namely, England, France, and Spain, have 
within a few years had Jews for their prime ministers. 
He defends the codes of the early American colonies 
against the charge of inhumanity, saying that they 
were really more humane than that of England, but 
‘““were denounced and reviled, because, like the Mosaic 
statutes, they bore severely upon the vices indulged in 
by the courtly and dissipated cavaliers. If a hundred 
hungry thieves had been strangled on the bleak shores 
of New England for stealing bread to keep them from 
starving, no protest, no groan of horror, would ever 
have been heard from the pleasure-steeped pimps who 
basked in the smiles of Charles II; but the hanging of 
an adulterer aroused their sympathetic indignation.” 
The author who conveys such acute and striking ob- 
servations in such a style as this, ought to find an audi- 
ence. Occasionally slips mar the rhetorical part of the 
work; as for example, ‘‘as justified as,’ on page 54. 
The work is to be cordially recommended to the gen- 
eral reader and student in this most instructive field 
of history. 


en 


CORRESPONDENCE. 


INTEREST AFTER MATURITY. 


To the Editor of the Albany Law Journal: 


In reference to the question as to the proper rate of 
interest after maturity on a contract providing a spe- 
cial rate before maturity, but none after that, we 
would refer you to the following case in addition to 
those mentioned in LAW JOURNAL of this date in an 
article on that subject: 

In Matter of Patterson, 18 Hun, 221, the Troy Savings 
Bank on a deposit in the Merchants and Mechanics’ 
Bank, which had failed, was allowed interest at con- 
tract rate (four per cent) up to the time of the failure, 
when a demand was made, and legal rate (seven per 
cent) after that. This point, though not argued at Gen- 
eral Term, was raised and argued in the Court of Ap- 
peals and the previous decisions were affirmed by that 
court September 17, 1879. 


Yours truly, 
Troy, N. Y., December 6, 1879, 


GALE & ALDEN. 
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ACTION ON ASSIGNED JUSTICE’S JUDGMENT. 
To the Editor of the Albany Law Journal: 


Will you please give an answer to the following: 
“Can an action be brought upon a judgment rendered 
by a justice of the peace, in the same county, within 
five years after its rendition, if the judgment is assigned 
to a third party?” 

There seems to be no decision touching this question 
to be found in the books, all the decisions being in re- 
lation to other than ‘justices’ courts,” etc. I refer 
you to all the authorities I can find, as follows: 1 Wait’s 
Law and Practice, 598-9, and cases there cited ; 4 Wait’s 
Actions and Defenses, 187; Abbott’s Legal Remem- 
brancer, 100; 2 E.D. Smith, 18, 427. 

Respectfully yours, 

WATERLOO, N. Y., December 3, 1879. 


———_¢—__ 


NEW YORK COURT OF APPEALS DECISIONS. 


E. W. P. 


‘HE following decisions were handed down Tuesday, 
Dec. 9, 1879: 


Judgment affirmed, with costs—Cowing v. Altman; 
Childs v. The Williamsburgh Fire Ins. Co. ; Metzger v. 
The Attica & Arcade Ruilroad Co.; The Globe Mutual 
Life Ins. Co. v. Reals; Boots v. Washburn; Tuthill v. 
Bogart.——Judgment of General Term reversed and 
judgment on report of referee affirmed, with costs— 
People ex rel. Sage v. Schuyler (auditor).—Judgment 
reversed and new trial granted, costs to abide event— 
Stephens v. The Board of Education of the City of 
Brooklyn.—Judgment of General Term affirmed, 
without costs to either party in this court—The Mer- 
chants’ Bank of Canada vy. Livingston. ——Order af- 
firmed and judgment absolute for defendant on stipula- 
tion, with costs—Bruce and ors. (executors) v.. The Fulton 
National Bank of New York v. Schramm. Appeal 
dismissed, with costs—Inre Ebbets; Platz v. The City of 
Cohoes; Gordon v. Hertmann.——Order affirmed, with 
costs—Stanton v. Miller.——Order, so far as appealed 
from by the defendant, affirmed, without costs to 
either party upon appeal to this court, and so far as 
appealed from by the plaintiff, reversed, and the fourth, 
sixth and eighth interrogatories must be allowed and 
annexed to the commission, and upon her appeal the 
plaintiff to recover costs of the defendant—Uline v. 
The N. Y. C. & H. R. R. R. Co. Motion for reargu- 
ment granted, and order of General Term reversed and 
that of Special Term affirmed, with costs of both par- 
ties upon appeal to be paid out of the fund—Bergen v. 
Snedicor.—Motion denied, but remittitur amended 
by adding after the words “* with costs ” the words “in 
this court,” and the motion that the court below be 
requested to return the remittitur for amendment 
granted, unless the parties stipulate that it may be 
amended as above. The question of costs in the court 
below not considered by this court—Smith v. Frank- 
field. 








——_— o> —-- — 


NOTES. 


AMES SCHOULER, of the Boston bar, author of 

works on Domestic Relations and Personal Prop- 
erty, is preparing a “‘ History of the United States un- 
der the Constitution,” which will be issued by Morri- 
son, of Washington. In the compilation of the work 
Mr. Schouler has had all the advantages of the Con- 
gressional Library, the libraries of Boston and else- 
where, with access to the public archives and fresh 
private materials. The work is designed in some sense 
as a sequel to Mr. Bancroft’s history. 








Mr. Robert Ludlow Fowler’s discussion of the par- 
ticular jurisprudence of New York, in the columns of 
our excellent cotemporary, THE ALBANY LAW Jour- 
NAL, will serve to clear up in the minds of many of the 
profession the cloud of obscurity and confusion which 
rests upon the earlier sources of our law. He points 
out that in the space of two hundred years, the terri- 
tory and growing population now known as the State 
of New York, has been governed by three separate 
powers, and by four distinct species of governments. 
First by the States General of Holland, then as a pro- 
prietary or county palatine under the Duke of York, 
next as a royal province of England, and lastly as one 
of the United States. All of these successive govern- 
ments have contributed to the body of law which now 
constitutes our jurisprudence. The subject involves 
the much discussed question of the nature of law— 
whether it is to be regarded as founded in a social 
compact ; whether it is acommand or behest; whether 
colonization transplants the law of origin. It is sin- 
gular that a number of questions of not unfrequent 
importance depend upon the question, What parts of 
the common law were in force in this country at the 
date of the revolution? and equally singular how un- 
satisfactory are the means of determining that ques- 
tion. The influence of the Dutch law is still more un- 
certain. The researches which Mr. Fowler is making 
into original sources, not generally accessible, for the 
purpose of throwing light upon the history of our ju- 
risprudence, already demonstrate their interest and 
value; and itis to be hoped that he will be encouraged 
to continue and complete a labor so excellently begun. 
—-New York Daily Register. 


In asermon on last Thanksgiving day, the Rev. Dr. 
Upson, of this city, remarked: “ From our great me- 
tropolis, asa center, the moneyed capital of New York 
has diffused everywhere. And to an almost equal de- 
gree, the influence of New York has been felt in the 
courts of law throughout the land. We have been 
told that ‘when Jumes Kent took his seat in the Su- 
preme Court of New York, in 1798, a single volume 
contained the only reported decision of any court in 
America.’ Our courts were altogether controlled by 
English precedents, which were adapted to another 
people, and had been the outgrowth of an altogether 
different state of society. But largely through the in- 
fluence of our own great lawyers and judges and chan- 
cellors, the English commun law and its equity system 
were almost reconstructed, with new adaptations to 
the wants of our people. In almost every State of the 
Union the decisions of the courts have been decisive, 
next to their own. And in legislation, the Revised 
Statutes of New York have exercised a controlling in- 
fluence throughout the land. And in this connection, 
it is to me an interesting fact that two sons of New 
York, Robert and Edward Livingston, should have 
done so much for their country through their relations 
to the State of Louisiana. For Robert Livingston was 
our remarkable skillful and successful diplomatic 
agent at the court of France, when that great tract of 
country then called Louisiana was purchased ; a tract 
embracing all the territory now belonging to the United 
States west of the Mississippi, excepting Oregon and 
the region south acquired from Mexico. And Edward 
Livingston framed the code of laws by which the State 
of Louisiana is still governed. It was acode so natural 
that ‘Jeremy Bentham proposed to Parliament to print 
it for the benefit of the English people, and Victor 
Hugo declared that such a code of law would place its 
author among the men who deserved most and best of 
mankind.’ Thus two brothers, sons of New York, 
have been instrumental in giving to the Union an or- 
ganized State, and have enstamped their genius upon 
its records, forever.” 
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CURRENT TOPICS. 





\ E wish gratefully to acknowledge the many 

kind words recently written of us by our ex- 
changes, and communicated to us by our patrons. 
These expressions are exceedingly pleasant to the 
editorial sense, and its receptive capacity for the 
like is quite astonishing. Like applause to the actor 
and wide-awake attention to the preacher, they en- 
courage and stimulate the journalist in his agreea- 
ble but arduous task, and at the same time make 
him anxious to deserve their continuance. We will 
refrain from saying that our motto shall be ‘‘ excel- 
sior,” or that ‘‘ our errors will be of the head and 
not of the heart,” etc., etc., but we will promise to 
keep doing our best, and if our readers take half 
the pleasure in contemplating the result that we feel 
in the work, they will be recompensed. 


This promises to be the most monotonous number 
we have issued in a good while. It seems that the 
profession, in considering their private pecuniary 
investments, have been agitated by the problem of 
interest after maturity, where the conventional rate 
differs from the legal rate. But this is a very im- 
portant question to a profession which includes so 
many capitalists, and so we do not scruple to give 
space to the discussion in a leading article and two 
communications. 


The Civil and Penal Codes and the Code of Crim- 
inal Procedure, which were passed by both Houses, 
with almost entire unanimity at the last session, 
and were defeated only by the ill-judged and petu- 
lant veto of the governor, will undoubtedly be 
brought again before the Legislature at the coming 
session. It is extremely desirable that all members 
of the profession should become acquainted with 
them, that they may not only form an intelligent 
opinion themselves, but make their views known 
to the members of the Legislature. The codes are 
to be had of Weed, Parsons & Co., and any one of 
them will be sent to any part of the State free of 
postage for one dollar. We wish every lawyer 
would get them and examine them with attention. 
If they do not then form of them the high opinion 
that we ourselves entertain, we shall be greatly mis- 
taken. 


The New York city bar do not seem pleased with 
Mr. Commissioner Curtis’ report to the governor in 
regard to the charge of extortion laid against the 
sheriff of that county. Ata recent meeting of the 
Bar Association the committee on extortions, having 
in charge the proceedings against the county officers 
for extortion, sharply criticised the report, declaring 
that its findings were not justified, either by the 
powers confided to the commissioner, or by the char- 
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acter of the evidence presented at the examinations 
into the charges. Commissioner Curtis had reported 
that the charges were not proved, although he had 
not been instructed to give any opinion upon the 
evidence; yet the committee felt that if they had 
been given a hearing by the governor upon Mr. Cur- 
tis’ report they would have satisfied him that the 
evidence did prove the truth of the charges. The 
committee closed their report as follows: ‘‘In con- 
clusion, the committee feel bound to say that, if all 
future sheriffs could feel that future governors would 
be guided by the doctrines of the learned commis- 
sioner’s report in dealing with them when their offi- 
cial actions were assailed by indignant citizens, all 
attempts at reform in connection with their offices 
would be hopeless, and it would no longer be neces- 
sary that a sheriff should be honest and efficient — 
for it would quite suffice if he could be blind.” A 
very lively discussion arose at the same meeting upon 
the propriety of compensating members of the com- 
mittee for their services in this behalf, and particu- 
larly upon the propriety of the action of the chair- 
man, who having been active as a committeeman in 
ousting the old county clerk, accepted a profes- 
sional retainer from his successor to aid him in hold- 
ing his position. ‘*Cesar’s wife” — verb, sap. 


The reversal of a conviction on a plea of guilty is 
probably rather a rare occurrence, but it has just 
taken place in New Jersey, where the Court of Er- 
rors have reversed the conviction of Speer, the Hud- 
son county freeholder, who pleaded guilty to voting 
for expenditures in excess of prospective appropria- 
tions. The court decide that no man can foresee 
what the appropriations for the next year will be, 
and that the plea was therefore absurd. —— In Ken- 
tucky, the special Court of Appeals have reversed 
the conviction of Buford, who murdered Judge 
Elliott. The decision is put on the following 
grounds: First. The lower court erred in overrul- 
ing the motion for continuance by the appellant, on 
account of the absence of a large number of wit- 
nesses at the July term. Second. The testimony of 
experts was improperly excluded. Third. The giv- 
ing of certain instructions, especially those requir- 
ing the jury to be satisfied from the evidence of the 
insanity of the accused before they could acquit, 
and that requiring the defendant to prove to the 
jury his insanity to their satisfaction. Judge Hus- 
bands dissents.-—— It is a singular circumstance 
that while one Hayden is being tried in Connecticut 
for murdering his alleged paramour, another man of 
the same name should be on trial in Massachusetts 
for poisoning his sister; and stranger still, in the 
forthcoming 51st Vermont Reports is the case of a 
third Hayden, accused of murdering his wife to 
make way for a paramour. 


It takes Massachusetts to stand up for a principle 
without regard to expense. Here now is Mr. John 
Brown Smith, who has been languishing in jail at 
Northampton for ten months, at an expense to the 
town of $1.75 a week, or upward of $70 so far, and 








482 


THE ALBANY LAW JOURNAL. 











—_— 


all on account of a principle. It does not turn out 
that the prisoner is suffering for a sacrilegious ap- 
propriation of the revered name of John Brown, 
and the impudent attachment of it to the hackneyed 
name of Smith; although Massachusetts is doubt- 
less mad enough to jail him for that if she could. 
Why then these tears? The prisoner would not pay 
his poll tax. There is a double hardship in this 
case. In the first place he maintains that he is not 
an American citizen, but an English subject; and in 
the second place he has nothing to pay with except 
a manuscript of his own composition. Why don’t 
the Commonwealth publish the work, and take the 
tax out of the profits? It would probably sell well 
on account of the author’s name. Meantime the 
citizens of Northampton have held an indignation 
meeting, and denounced the authorities, not on 
account of the apparent injustice of the pro- 
ceeding, but on account of their false economy. 
This looking at the pecuniary side of the mat- 
ter to the exclusion of the shameful side of it, re- 
minds one of the man down south, who twenty 
years ago went to his lawyer and told him how he 
had been defrauded in marriage by a woman who 
in four months after he took her to wife had given 
birth to a ‘“‘colored” infant. His lawyer told him 
he thought he could get a divorce; but the man 
said that was not what he was inquiring about; 
‘what I want to know,” said he, ‘‘is, who owns 
the baby ?” 


At last we have an opportunity to say something 
about the Shakespeare ‘‘ question.” Our opportun- 
ity grows out of a misapprehension. We recently 
wrote: ‘‘ We know, of course, that Bacon wrote 
Shakespeare’s plays, but we never heard until now 
that he has ever been in a situation to sentence peo- 
ple to death. Really he seems to have had a uni- 
versal genius.” Whereupon a western gentleman 
sends us a pamphlet, written by himself, to prove 
that Bacon really did write the plays of Shakes- 
peare, apparently regarding us asa disciple. Now 
we rise to explain that what we said was in jest; 
but it is so rare that these Baconians get a convert 
that we were taken seriously, we suppose, and this 
tract is sent to confirm us in well-doing. The pam- 
phlet is an ingenious argument, showing how plaus- 
ible a theory can be made out of nothing. The 
matter comes fairly within our jurisdiction, because 
in one sense it is a question of evidence; because 
Bacon was a lawyer; and because Judge Holmes of 
Missouri — no judge of Shakespeare, we fear — once 
uttered a book on the Baconian side. As to the evi- 
dence, the arguments adduced to support the theory 
are of the flimsiest, most baseless, far-fetched, and 
laughably puerile description—such as a sensible 
man might dream of using, but only such stuff as 
dreams are made of. To these credulous persons 
trifles light as air prove confirmation strong as holy 
writ. The whole contention rests on the assump- 
tion that it is impossible that a man of such slender 
attainments as Shakespeare is known to have been, 
could have written these wise, profound, brilliant, 
and altogether unparallelled dramas. But just as it 





requires more credulity to disbelieve than to believe 
Christianity, so it is much more difficult to disbe- 
lieve than to believe Shakespeare’s authorship. No 
theory resting in mere skepticism and denial can 
win its way or carry conviction. As for Bacon, he 
never claimed the plays in his life, nor by any of 
his remains; no contemporary can be shown ever to 
have suspected him as the author; all contemporaries 
who speak assign them to Shakespeare; and Bacon 
is the last man to whom they can be attributed, be- 
cause they are entirely foreign to his style, as well 
in their glaring faults as in their magnificent beau- 
ties, and because to assign them to him in addition 
to his acknowledged works, would argue him a 
more superhuman genius than Shakespeare and 
vastly greater than any who has ever lived. If Ba- 
con had written plays would he have stolen his 
plots, plagiarized some of his best lines and ideas, 
and committed gross anachronisms? Bacon left his 
reputation to the vindication of posterity. Does 
any sane man suppose he would not have left behind 
him a declaration of his authorship of these immor- 
tal works, if it had been his? This Baconian the- 
ory is a ridiculous piece of modern iconoclasm. It 
is just as easy to prove that Shakespeare never lived, 
as that he did not write these plays. James Free- 
man Clark has demonstrated this in a piece of writ- 
ing equal to Whateley’s demonstration of the non- 
existence of Napoleon. And as the humorist of the 
New York Times says: ‘‘It is as easy to show the 
falsity of the delusion as to the existence of the 
Chinese language as it was to demonstrate the 
mythical character of the legends upon which the 
Christian religion was founded.” 


—_>+—_—_— 


NOTES OF CASES. 





N Wilson v. Northern Pacific Railroad Co., decided 
by the Supreme Court of Minnesota, Nov. 26, 
1879, 3 Northw. Rep. 189, the plaintiff was injured 
while travelling as a passenger on a train run by de- 
fendant from Fargo to Casselton. The accident 
occurred in the night, as the train was passing a 
switch, going at the rate of about twenty miles an 
hour. At this place the rear car, a sleeping car, was 
thrown from the track, and after being dragged 
some distance was overturned and separated from 
the train. The plaintiff was sitting in the rear seat 
of the car next in front of the sleeping car, and was 
either thrown out upon the platform, and from the 
platform to the ground, and so injured by the vio- 
lent jerking and swaying motion imparted to the 
car he was in, as he himself testifies, or he jumped 
from the car and was thereby injured, as testified 
by the conductor, a witness sworn for defendant. 
The court held, first: that the defendant was prima 
Jacie negligent; second: that under the circum- 
stances the contributory negligence of the plaintiff 
was matter of defense; third: that the conduct of 
the plaintiff, even if he jumped off, was not negli- 
gent as matter of law. The court said that where 
a passenger is placed, by the negligence of the car- 
rier, in a situation of great peril, his attempt to es- 

















THE ALBANY LAW JOURNAL. 


483 

















cape the danger, even by doing an act also danger- 
ous, and from which injury results, is not contribu- 
tory negligence, such as will prevent him recovering 
for the injury sustained, if the attempt was one 
wiich a person acting with ordinary prudence might 
under the same circumstances make. This is to be 
determined from the circumstances as they appear 
to the passenger at the time. That his attempt to 
escape resulted in injury to him, and that if he had 
not made the attempt he would not have been in- 
jured, may be considered by the jury in determin- 
ing whether the attempt was one which a person 
acting with ordinary prudence would make; but 
these facts do not necessarily prove the act an im- 
prudent one. On the last point, see note, 25 Am. 
Rep. 164. 


Quite similar was the case of Cotrill v. Chicago, 
Milwaukee and St. Paul Railway Company, Wiscon- 
sin Supreme Court, November 28, 1879, 3 Northw. 
Rep. 644. The plaintiff intestate was a locomotive 
engineer in the employ of the defendant, who came 
to his death by staying at his post instead of jump- 
ing off, as it was proved the fireman did, in safety, 
and as the jury found the deceased might have 
done. The court said: ‘‘ According to the common 
appreciation of human conduct and character, this 
evidence presents an example of heroic bravery and 
fidelity to duty, at the post of danger, most praise- 
worthy and commendable, and an occurrence worthy 
of lasting record in the book of heroic deeds. The 
very employment of the locomotive engineer, with 
its manifold and sudden and unexpected dangers, 
requires the highest type and best qualities of true 
manhood, invincible bravery and greatest integrity, 
and it is but just to say, that as a rule, those who 
are selected for and engaged in this responsible em- 
ployment, possess the full measure of these qual- 
ities, and the exceptions are very rare.” ‘‘ Their 
standard of ordinary care and prudence must be 
fixed and measured by the dangers and responsibil- 
ities of such an employment, and not by the com- 
mon accidents of less responsible service. The 
question which should determine their reasonable 
care, or want of common care, is, how would care- 
ful and prudent locomotive engineers ordinarily 
and commonly act at such a time, in such a place, 
and under such circumstances, and not how firemen 
or other employees would or should.” ‘Can it be 
said in this case that the deceased had reason to 
know, or the means of knowing, that by remaining 
at his post he would be injured, and that by jump- 
ing off he would not? Who shall sit in judgment 
upon this brave engineer to coolly determine the 
alternative risks and chances which he is com- 
pelled to take instantly, with scarcely a moment 
of time for deliberation in such a terrible emer- 
gency? It will not do to establish a rule by 


which the duty of an engineer in such an emer- 
gency may be measured and dictated by coward- 
ice and timidity, and by which his standing at 
his post and facing danger will be carelessness and 
negligence.” 











In Holden v. Freedman Savings and Trust Co., de- 
cided a few days ago by the United States Supreme 
Court, the question of interest after maturity on 
contracts reserving a rate of interest different from 
the statutory rate, is discussed. We published a 
communication on this subject last week, and shall 
give another soon. This case arose in the District 
of Columbia, where the statutory rate is six per 
cent, but parties are permitted to stipulate for a dif- 
ferent rate not exceeding ten per cent, and the note 
was at ten per cent, saying nothing about interest 
after maturity. The court said: 

‘*The rule heretofore applied by this court, under 
the circumstances of this case, has been to give the 
contract rate up to the maturity of the contract and 
thereafter the rate prescribed for cases where the 
parties themselves have fixed no rate. Brewster v. 
Wakefield, 22 How. 118; Bernhizel v. Furman, 22 
Wall. 170. Where a different rule has been estab- 
lished it governs, of course, in that locality. The 
question is always one of local law. This subject 
was fully examined in the recent case in this court 
of Cromwell v. County of Sac, 94 U. 8. 351. We 
need not go over the same ground again. Here the 
agreement of the parties extends no further than 
to the time fixed for the payment of the principal. 
As to every thing beyond that it is silent. If pay- 
ment be not made when the money becomes due, 
there is a breach of the contract and the creditor is 
entitled to damages. Where none is agreed upon, 
the law fixes the amount according to the standard 
applied in all such cases. It is the legal rate of in- 
terest where the parties have agreed upon none. If 
the parties meant that the contract rate should con- 
tinue, it would have been easy to say so. In the 
absence of a stipulation such an intendment cannot 
be inferred. The analogies relied upon to support 
a different view are obviously distinguishable from 
the case in hand.” 

The case of Perigo v. Chicago, etc., Railroad Co., 
October 27, 1879, 3 Northwestern Rep. 663, in- 
volving the doctrine of contributory negligence, 
decided by the Iowa Supreme Court, is worthy of 
special note. The evidence showed that the de- 
fendant erected a coal platform between two of its 
tracks at Winterset, and for convenience in unload- 
ing and taking on coal placed it so near one of the 
tracks that a passenger car moving along the track 
passed within seven inches of the platform at one 
end, and within four and one-half inches of it at 
the other end. At the time of the accident the 
platform had been erected and in the same position 
for two or three years. The deceased was a bag- 
gage man on the defendant’s passenger train, and it 
was his duty to assist in making up the trains. He 
had been in this employment more than two years, 
and had assisted in making up the train nearly 
every day during that time. In making up the 
passenger trains the cars were moved along the 
track past the coal platform. The evidence showed 
that the deceased, in making up the train, was 
knocked off the car by the coal platform, and in- 
jured to an extent resulting in his death. The only 
negligence complained of on the part of the de- 
fendant was the erection of the coal platform so 
close to its tracks. Held, that the employee had 
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waived the defect by remaining in the employment 
without protest or promise of amendment. The 
court say: ‘‘ This waiver cannot be affected by the 
particular situation in which the employee may be 
placed, or the rapidity and promptness with which 
he may be required to act at the time of the acci- 
dent. Those questions may very properly bear upon 
the question of the contributory negligence of the 
employee, but they can have no bearing upon the 
question whether the defendant has been guilty of 
negligence about which the employee has a legal 
right to complain.” 


—_—————. 


USURY BY AGENT. 


IL. 


In Algur v. Gardner, 54 N. Y. 360, where the facts 
were as in the two preceding cases, as to the agency, 
the court charged that if the agent was authorized 
to make the loan at lawful interest, and did so make 
it, defendant knowing of the agency, the loan was 
not usurious, although at the same time the agent 
made a separate agreement with the defendant that 
he should pay for the agent’s benefit $10 over and 
above the lawful interest, provided plaintiff did not 
know or sanction such agreement. Held, error, as 
there was no error of such separate agreement. The 
Commission of Appeals remarked of Condit v. Bald- 
win: ‘* Although that case, as can be readily shown, 
has no application to the one we have now to con- 
sider, its authority for any principle was seriously 
questioned and impaired by the same court in which 
it was decided, in Bell v. Day, 32 N. Y. 165. But 
we think Condit v. Baldwin is not decisive of the 
present case. There, the agent, Williams, being a 
lawyer, with the knowledge and concurrence of the 
borrower, loaned the money of his principal upon 
the independent agreement that he should be paid 
a given sum as a sort of imaginary fee for services 
rendered the borrower. This was entirely outside 
of his agency, and his principal had no knowledge 
of the transaction, and was in no respect bound by 
it, as the court, we think properly, decides. In the 
case before us, there is not, so far as I can discover, 
the slightest evidence going to show that any sepa- 
rate arrangement was made between Gardner and 
Mrs. Childs, as to the application of the extra ten 
dollars paid her; and it was obviously a part of the 
contract of loan; and if the case had been properly 
submitted to the jury, they must have found for the 
defendants.” One of the commissioners agreeing 
in this opinion was Earl. 

In Estevez v. Purdy, 66 N. Y. 446, the facts were 
as in the preceding cases as to the agency, and the 
doctrine of Condit v. Baldwin, and Bell v. Day, was 
reiterated. It was held that the case was not dis- 
tinguishable from those because the agent professed 
to take the bonus for his principal, nor because the 
principals knew of the agent’s exactions before suit. 
Algur v. Gardner is distinguished. As to the reason 
of the cases, the court, per Earl, J., formerly com- 
missioner, said: ‘‘It is not important to consider 
whether the construction of the usury laws of this 





State, given in the cases above cited, is the wisest 
or soundest, or whether there is not much that can 
be said against it. It has been followed in many 
cases, and has doubtless furnished a rule of action 
in many transactions between lenders and borrow- 
ers, and these authorities must be respected upon 
the piinciple of stare decisis.” 

In Baxter v. Buck, 10 Vt. 548, it was held that 
where an agent, authorized to settle a debt due an 
estate, takes a note to the administrator for the 
principal sum due, and one to himself for usurious 
interest, the first note is not void unless the admin- 
istrator knew of and assented tothe usury. This 
was without citations or discussion, and is perhaps 
obiter, for the court said it appeared extremely 
doubtful that more than lawful interest was reserved, 
‘but if it was otherwise,” then as above expressed. 
In Austin v. Harrington, 28 id. 130, the defendant 
borrowed of the complainants, through the latter’s 
general agent, a sum of money and gave his note for 
it; at the same time, but without the knowledge of 
the complainant, he purchased a span of horses be- 
longing to the agent, worth only $225, for $400, and 
gave his note therefor, which he subsequently paid; 
this purchase was on the agreement with the agent 
to give $175 more than the horses were worth for 
the purpose of procuring the loan. Held, usurious. 
The court distinguished Baxter v. Buck on the ground 
that the agent there was only a special agent for one 
transaction. The court say: ‘‘ This is not a case in 
which it can be said that Mrs. Austin is not bound 
by his contract, or in which she can claim exemp- 
tion for the legal consequences of his acts because 
she had not actual knowledge of them at the time, 
for he was acting within the general scope of his 
business which she had intrusted to him. In such 
case she is bound by his acts, though done without 
her knowledge, and contrary even to her instruc- 
tions.” 

Muir v. Newark Savings Institution, 16 N. J. Eq. 
537, was exactly like Baxter v. Buck in decision, the 
court saying they were not satisfied that usury was 
proved, but if it was, then it could not affect the 
principal without his knowledge and participancy in 
the benefit. No citations nor discussion. Conover 
v. Van Mater, 18 id. 481, appears to be a case where 
the agent was the borrower’s agent, who procured 
the loan and received payment out of it of his own 
claim against the borrower. The court hold that 
this would not furnish any basis of usury, the lender 
not receiving or agreeing to receive any part of the 
usurious interest, and they further say: ‘‘ There is 
no evidence, even, that he knew of it, though if he 
had known that his brother, Sidney, had received 
this or any other amount of illegal brokerage for 
effecting this loan, it could in no wise have tainted 
this loan with usury.” No citations. 

The doctrine of the New York cases is supported 
by Rogers v. Buckingham, 33 Conn. 81, the court 
taking the distinction raised in Austin v. Harring- 
ton, between a general and a special agency. Here 
the agency was general, but it not being found as a 
fact that the agent was authorized to take the usuri- 
ous excess, it was held that it would not affect the 
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principal unless he knew of or ratified it. The 
point is not discussed, and no cases are cited. 

The New York and Connecticut cases were cited 
and followed in Gokey v. Knapp, 44 Iowa, 82. The 
court say: ‘‘ Although Danforth may have been the 
agent of Knapp for the purpose of loaning the 
money, and may have contracted for more than ten 
per cent interest, yet the loan was not necessarily 
usurious. An authority to loan money at a legal 
rate of interest does not include by implication the 
authority to loan it at an illegal rate. An authority 
to violate the law will never be presumed. When 
Danforth exacted, in addition to the ten per cent 
interest, which was embraced in the note, something 
for the benefit of himself, he went outside of the 
legitimate purposes of his agency; and as Knapp did 
not authorize it, either expressly or by implication, 
he should not be affected thereby.” 

In Philo v. Butterfield and Butterfield, 3 Neb. 256, 
it was said: ‘‘ Now the question presented for our 
consideration on the facts of this case is: Will the 
lender of money at a lawful rate of interest be af- 
fected with the vice of usury, when, without his 
knowledge or consent, the agent of the borrower 
applies for and negotiates a loan, and receives from 
the borrower a sum of money which the borrower 
previously contracted with him to secure the loan ? 

“Tt is a settled rule of law which will not be 
questioned, that in all cases where a person employs 
another as his agent to loan money for him, and 
places the funds in the hands of the agent for such 
purpose, the principal is bound by the acts of his 
agent; and if the agent charges the borrower of 
such money unlawful interest, or even demands and 
receives from the borrower a bonus for such loan, 
and appropriates it to his own individual use, either 
with or without the knowledge of his principal, the 
principal is affected by the act of his agent. 

‘*TIn contemplation of law, the acts of the agent 
in such transactions are the acts of the principal, 
because the nature of the business which he has 
placed in charge of his agent furnishes the means of 
violating the law. In such business transaction by 
agency, there cannot be an agreement between the 
lender through his agent and the borrower, and a 
separate, distinct contract between the agent and 
the borrower, because it is in consideration of the 
loan that the unlawful interest or bonus is paid, and 
hence the whole transaction must be a single indi- 
vidual proposition, it is but one contract only. 

‘‘Tt is said that, ‘in all cases in which the frauds 
and injuries of servants have been held to affect 
their employers, it appears that the employment af- 
forded the means of committing the injury.’ Dun- 
lap’s Paley’s Agency, 306. 

‘¢ But I apprehend, that when the person who ne- 
gotiates the loan acts only as the agent of the bor- 
rower, who has employed him and contracted with 
him to pay him a stipulated price to secure the loan, 
the rule is different, and the lender, if he loans the 
money in good faith, at a lawful rate of interest, is 
not affected by the vice of usury. I think, that in 
such a case, as between the borrower and his agent, 








there is a substantive, independent contract, entirely 
different from any unlawful contract for money; 
and to connect such contract with that of the loan, 
would be to connect distinct and independent trans- 
actions with each other, and thereby make two con- 
tracts, each one of which may be fair and legal in 
itself, into one which is prohibited by law. It is 
not the purpose of the law to inflict a loss or pun- 
ishment upon an innocent person, who has not, by 
himself or his agent, participated in any transaction 
prohibited by law, nor by any employment on his 
part afforded the means of infringing the law. 
Hence, in accordance with these rules of law, and 
in their application to the facts of this case, as they 
appear from the record, I think that the question 
above propounded must be answered in the nega- 
tive; and that the judgment must be reversed, and 
the cause remanded for a new trial.” 

In Cheney v. White, 5 Neb. 261; 8. C., 25 Am. 
Rep. 487, it was held, on the authority of Philo v. 
Butterfield, without much discussion, that where 
one intrusts his money to another to loan, and the 
agent, without the knowledge of his principal, re- 
ceives unlawful interest or a bonus, which he appro- 
priates to himself, the transaction is usurious. The 
court pronounce it a ‘‘ wholesome rule.” To the 
same effect is Cheney v. Woodruff, 6 Neb. 151. 

Mr. Tyler (Usury, 170) observes, after comment- 
ing on the first two of the New York cases: ‘‘ From 
the strength of the dissenting members, and the able 
and well-fortified opinions delivered in opposition to 
the conclusions arrived at in the cases, it is doubt- 
ful whether they will be readily acquiesced in by the 
courts of other States.” In our opinion, nothing 
but the prejudice against the plea of usury would 
ever have caused them to be uttered, and nothing 
but a natural tendency to follow where others have 
led would ever have caused an acquiescence in 
them. 





—_ > 
INTEREST ON MATURED CONTRACTS. 
VERY important question that has been some- 
what discussed, but not to the extent that its im- 
portance demands, is what will be the rate of interest 
to be collected after the Ist day of January next on all 
matured and overdue obligations? Can the holder 
demand seven per cent according to the tenor of the 
original contract, or must he be content with six per 
cent, the rate then to be allowed by law? 

In Cook v. Fowler, L. R., 7 H. L. 27, decided in 1874, 
where an action was brought on a warrant of attorney 
given to secure the payment of £1,330 ‘‘ on the 2d of 
June next, with interest at five per cent per month,” 
judgment to be entered up forthwith,the House of Lords 
held that the legal rate governed after maturity. Lord 
Chancellor Cairns, Lord Chelmsford and Lord Hather- 
ley, seriatim, delivered opinions. Following them Lord 
Selborue said: ‘‘ Unless it can be laid down as a gen- 
eral rule of law that upon a contract for the payment 
of money borrowed for a fixed period, on a day cer- 
tain, with interest at a certain rate down to that day, 
a further contract for the continuance of the same 
rate of interest after that day until actual payment, is 
to be implied, the decision of the Vice-Chancellor is 
not erroneous. I entirely agree with those of your 
lordships who have preceded me, that no such contract 
is to be implied, unless there is something to justify it 
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upon the construction of the words of the particular 
instrument.” 

In accordance with this decision, Byles on Bills, 6th 
London edition, 240, original paging, lays down the 
law thus: “ Iuterest when not made payable on the face 
of the instrument is in the nature of damages for the 
retention of the principal. But in an action of debt, 
if the instrument be payable by the terms of the in- 
strument, it is recoverable, not as damages, butas debt.” 

The same doctrine has been aunounced by the Su- 
preme Court of the United States. In Brewster v. 
Wakefield, 22 How. 118, a note was payable at a future 
day with interest at two per cent a month, nothing was 
said about the rate of interest after maturity; the 
court held that after maturity the note drew only the 
statutory rate. Mr. Chief Justice Taney delivering 
the opinion of the court, says that when the note is 
entirely silent as to the-rate of interest thereafter, if 
it is not paid at maturity the creditor is entitled to 
interest after that time by operation of law and not by 
virtue of any promise that the debtor has made; that 
if the right to interest depended upon the contract, 
the holder would be entitled to no interest whatever 
after the date of payment. See, also, Burnhisel v. Fir- 
man, 22 Wall. 170. 

In Maine the same question arose on a note payable 
at a future day with interest at eight per cent. In 
Eaton v. Boissonault, 67 Me. 640; 24 Am. Rep. 52, the 
court held that such obligations after maturity draw 
interest only at the statutory rate, unless the special 
rate is expressly agreed to be paid after maturity. 

In Rhode Island, in Pearce v. Hennessy, 10 R. L. 223, 
this rule has been followed. The court say that if the 
parties to the note or other contract for the payment 
of money intend that it shall carry the stipulated rate 
of interest till paid, they can easily entitle themselves 
to it by saying so in so many words. 

In Connecticut, in 1872, it was ‘‘ lawful to contract 


for payment or receipt of any rate of interest,’’ pro- J 


viding that only six per cent should be recovered, un- 
less a greater rate should be agreed upon. In 1873 it 
was enacted that no greater rate of interest than seven 
per cent per annum should be recovered or allowed for 
the time after the money loaned became due. In Suf- 
field Eccl. Soc. v. Loomis, 42 Conn. 570, the note was 
payable in three years after date, with no contract for 
interest after maturity. The contract rate was above 
the legal rate after the note felldue. The court held 
that the plaintiff could recover, after maturity, only 
the legal rate of interest. 

In Pennsylvania a case arose where the agreed inter- 
est was less than the statutory interest. A note was 
made payable at a future day with interest at the rate 
of three per cent per annum, and nothing was said 
about the rate of interest thereafter. It was held in 
Ludwick v. Huntzinger, 5 Watts & Serg. 61, that if such 
an obligation was not paid at maturity, it will draw 
the interest named till maturity, and after that the 
usual or statutory rate. 

In South Carolina a legacy was made payable at a 
certain date with five per cent interest, and the court 
held in accordance with Pennsylvania decision, that it 
bore legal rate after maturity. Henderson v. Lau- 
rens, 2 Dess, (8S. C.) 170. 

In Alabama the decisions have accorded with the 
foregoing. See Henry v. Thompson, 1 Minor (Ala.), 209; 
Kitchen v. Branch Bank of Mobile, 14 Ala. 233. 

On the other hand, in Massachusetts, in a recent 
case, the court held that when a recovery is had upon 
a note bearing ten per cent interest, the plaimtiff is en- 
titled to interest at the same rate till the time of ver- 
dict. Brannon v. Hursell, 112 Mass. 63. The reason 


given is that ‘* the plaintiff recovers interest both before 
and after the note matures, by virtue of the contract, 
as an incident or part of the debt, and is entitled to 
the rate fixed by contract.” Judge Walton delivering 








the opinion in the Maine case above cited, commenting 
on this decision, says: ** This reasoning is at variance 
with the reasoning of the House of Lords, with the 
reasoning of the Supreme Court of the United States, 
and with the reasoning of the Massachusetts court it- 
self in Ayer v. Tilden, 15 Gray, 178.” 

In Virginia, a sealed note payable at a future day 
with twelve per cent interest was lawfully made. Sub- 
sequently the general rate was fixed by legislation at 
six per cent. The court held in Cecil v. Hicks, 29 Gratt. 
1; 26 Am. Rep. 391, that the ‘‘contract ought to be 
construed precisely as if the words ‘ till paid’ had been 
inserted therein after the words ‘ from date,’ and that 
such was their obvious meaning,’’ aud gave judgment 
for the rate agreed upon. In the opinion no case out- 
side of the Virginia reports is cited. 

In Mississippi the law provided: ‘*No greater rate 
of interest than six per cent shall be received on any 
contract or obligation, unless ’’ otherwise agreed upon. 
Code, 1944. In Overton v. Bolton, 9 Heisk. (Tenn.) 762; 
24 Am. Rep. 367, this statute was under consideration 
in an action on a note payable at a future date with 
twelve per cent interest, and the court held that the 
note bore the conventional and not the statutory rate 
both before and after maturity. After reviewing sev- 
eral of the cases holding the contrary view, the court 
say that the views they hold are based ‘“‘upon much 
stronger and better reasons; and reasons too which 
approximate more nearly and more naturally the obvi- 
ous intention of the parties contracting.” 

In Texas, in the case of Pridgen v. Andrews, 7 Tex. 
461, it was held that a note payable on or before a fu- 
ture date with interest at ten per cent, carried conven- 
tional interest until judgment. This doctrine was ex- 
tended to the time of payment in Hopkins v. Critten- 
den, 10 Tex. 189, on the construction of its interest 
law fixing the rate ‘‘ when no specific premium or rate 
of interest is expressed.’’ Dig., art. 1607, a rate being 
expressed in the note. 

In Wisconsin, in Spencer v. Maxfield, 16 Wis. 178, it 
was held that ‘‘ where a party has given his obliga- 
tion for the payment of a sum of money by a certain 
day with interest at a higher rate than that allowed by 
law; in the absence of any agreement on that subject 
such higher rate of interest will continue not only un- 
til the money is due, but so long as it is held or de- 
tained by the debtor, though such obligation is eutirely 
silent as to the rate of interest after its maturity.” 
This decision was approved and followed in Pruyn v. 
City of Milwaukee, 18 Wis. 367. 

In Illinois, Judge Breese, in Etnyre v. McDaniel, 28 
Ill. 201, reviews the authorities and holds that ‘ conven- 
tional, not legal interest, was the contract to attach to 
the debt until it should be fully paid, and so long as 
it remains a note.” 

In Iowa two cases came before the Supreme Court, 
in each of which the court below had allowed statutory 
interest only from maturity of the obligation sued 
upon, and the judgments were reversed. Hand v. 
Armstrong, 18 Iowa, 324; Thompson v. Pickel, 20 id. 
490. In the first cited case the court expressly disap- 
prove of the decision in 22 How. (U. S.) 118. 

In California the same doctrine has been announced, 
but the case decided, Kohler v. Smith, 2 Cal. 597, turns 
entirely upon the language of the statute, and does 
not aid in any general construction of the question. 

In Nevada, in Cox v. Smith, 1 Nev. 161, and McLane 
v. Abrams, 2 id. 199, the same result is reached for the 
sume reason, although the court hold, ‘‘ after breach, 
in the absence of a continuing contract as to interest, 
the statute fixes the damages to be recovered.’’ Chief 
Justice Lewis delivering the opinion, after citing 22 
How. (U. 8.) 118, and other authorities on the same 
side, says: ‘*To the correctness of these decisions un- 
der the statutes upon which they were made we give 
our ready assent.”’ 
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It will, therefore, be observed that England, the 
United States courts, Maine, Rhode Island, Connecti- 
cut, Pennsylvania, South Carolina and Alabama have 
decided iu favor of the statutory rate. Massachusetts, 
Virginia, Mississippi, Texas, Illinois, Wisconsin and 
Iowa have decided in favor of the contract rate. Cali- 
fornia and Nevada do not count. 

The question has been before our own courts, but 
we imagine not in a manner to make the decision one 
that will bind the Court of Appeals as stare decisis. 

In Miller v. Burroughs, 4 Johns. Ch. 436, where the 
contract allowed six per cent, ina per curiam opinion 
the court held that ‘interest must be decreed accord- 
ing to the contract of the parties until the contract 
ceases to operate by being merged in the decree.”’ This 
decision is cited approved in Van Beurenv. Van Gaas- 
beck, 4 Cow. 496. 

An action was brought by The United States Bank v. 
Chapin upon two promissory notes, the clerk of the 
court in assessing damages computed the rate of in- 
terest at seven per cent after maturity. A motion was 
thereupon made to set aside the assessment of the 
clerk, and the motion was denied, * the court holding 
that the clause in the charter of the bank limiting the 
rate of interest to six per cent referred only to dis- 
counts in the ordinary course of business; that the 
contract with the bank having been broken, the de- 
fendant was liable to pay the rate of interest fixed by 
the lex loci from the time that the debt became due.” 9 
Wend. 471. And see, also, the decision on a motion 
made to correct the judgment for an error in omitting 
part of the interest where the question was raised 
whether the interest should be six or seven per cent, 
in Mechanics’ Bank v. Minthorne, 19 Johns. 244. To 
the same effect is Macomber v. Dunham, 8 Wend. 550. 

This question has been before the Court of Appeals 
in a case where it was not necessary to make any de- 
termination, and Folger, J., delivering the opinion in 
Ritter v. Phillips, 53 N. Y. 590, after citing the con- 
trary decisions on the subject in this State, says: ‘It 
is not necessary now to determine which of these sets 
of cases declares the law correctly.” 

So it remains with us an open question. 

Wm. Henry ARNOUX. 


CONDITIONS IN DEEDS FORBIDDING SALE 
OF INTOXICATING LIQUORS—RIGHTS 
OF CORPORATIONS. 








SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


CowE tt, Plaintiff in Error, v. THE CoLORADO SPRINGS 
COMPANY. 


1. A condition in a deed conveying land, that intoxicating 
\ liquors shall never he manufactured, sold, or otherwise 

disposed of as a beverage in any place of public resort 
on the premises; and that if this condition be broken 
by the grantee, his assigns, or legal representatives, the 
deed shall become null and yoid, and the title to the 
premises shall revert to the grantor, is not repugnant to 
the estate granted, nor is it unlawful or against public 
policy. 

. Upon breach of the condition the grantor had a right 
to treat the estate as having reverted and bring eject- 
ment for the premises, without previous entry upon 
them or demand for their possession, such entry or de- 
mand being unnecessary under the statute of Colorado, 
where the premises are situated. 

3. When a patent for land, issued by the United States, adds 
to the name of the patentee the word ‘‘ trustee’’ with- 
out mention of any trusts upon which he is to hold the 
property, such addition does not prevent the legal title 
from passing by the patentee’s conveyance. If any 
trust be in fact created, it is for the cestué que trust, and 
no one else, to complain of the patentee’s action. 


no 





4, By the general comity which, in the absence of positive 
direction to the contrary, obtains through the States 
and Territories of the United States, corporations cre- 
ated in one State or Territory are permitted to carry on 
any lawful business in another State and Territory, and 
to acquire, hold, and transfer property there equally as 
individuals. 

5. When acorporation is authorized by statute to hold real 
property necessary to enable it to carry on its business, 
the inquiry whether any particular real property is nec- 
essary for that business is a matter between the govern- 
ment of the State and the corporation, and is no con- 
cern of third parties. 

6. When a grantee of land from acorporation by a deed, 
which contains a condition that if he manufactures or 
sells intoxicating liquors, to be used as a beverage, at 
any place of public resort on the premises, the title 
shall revert to his grantor, goes into possession of the 
land under the deed, he is estopped, when sued by the 
grantor for the premises, upon breach of the condition, 
from denying the corporate existence of his grantor, or 
the validity of the title conveyed by his deed. 

N error to the Supreme Court of the Territory of 


Colorado. The facts appear in the opinion. 


Mr. Justice FrewLp delivered the opinion of the 
court. 


In May, 1873, the plaintiff in the court below, the 
Colorado Springs Company, sold and conveyed to the 
defendant, Cowell, two parcels of land, situated in the 
town of Colorado Springs, in the then Territory of 
Colorado. The deed of conveyance stated that the 
consideration of its execution was two hundred and 
fifty dollars, and an agreement between the parties 
that intoxicating liquors should never be manufac- 
tured, sold, or otherwise disposed of asa beverage in 
any place of public resort on the premises. And it was 
expressly declared that in case this condition was 
broken by the grantee, his assigns, or legal representa- 
tives, the deed should become null and void, and the 
title to the premises conveyed should revert to the 
grantor; and that the grantee in accepting the deed 
agreed to this condition. The defendant went into 
possession of the premises under the deed, and soon 
afterward opened a billiard saloon in a_ building 
thereon, which became a place of public resort, where 
he sold and disposed of intoxicating liquors as a bever- 
age. The grantor thereupon brought the present ac- 
tion of ejectment for the possession of the premises, 
the title to which it claimed had reverted to it upon 
breach of the condition contained in its deed; and it 
recovered judgment. It does not appear that the 
company had made any previous entry upon the prem- 
ises or any demand for their possession. 

The principal questions, therefore, for our determin- 
ation are the validity of the condition, and on its 
breach, the right of the plaintiff to maintain the ac- 
tion without previous entry or demand of posses- 
sion. 

The validity of the condition is assailed by the de- 
fendant as repugnant to the estate conveyed. His 
contention is, that as the granting words of the deed 
purport to transfer the land, and the entire interests 
of the company therein, he took the property in abso- 
lute ownership, with liberty to use it in any lawful 
manner which he might choose. With such use the 
condition is inconsistent, and he, therefore, insists 
that it is repugnant to the estate granted. But the 
answer is, that the owner of property has a right to 
dispose of it with a limited restriction on its use, how- 
ever much the restriction may effect the value or the 
nature of the estate. Repugnant conditions are those 
which tend to the utter subversion of the estate, such 
as prohibit entirely the alienation or use of the prop- 
erty. Conditions which prohibit its alienation to par- 
ticular persons, or for a limited period, or its subjec- 
tion to particular uses, are not subversive of the estate; 
they do not destroy or limit its alienable or inheritable 
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character. Sheppard’s Touchstone, 129, 131. The reports 
are full of cases where conditions imposing restrictions 
upon the uses to which property conveyed in fee may 
be subjected have been upheld. In this way slaugh- 
ter-houses, soap-factories, distilleries, livery-stables, 
tanneries, and machine-shops have, in a multitude of 
instances, been excluded from particular localities, 
which thus freed from unpleasant sights, noxious va- 
pors, or disturbing noises, have become desirable as 
places for residences of families. To hold that condi- 
tions for their exclusion from premises conveyed are 
inoperative, would defeat numerous arrangements in 
our large cities for the health and comfort of whole 
neighborhoods. 

The condition in the deed of the plaintiffagainst the 
manufacture or the sale of intoxicating liquors, as a 
beverage, at any place of public resort on the premises, 
was not subversive of the estate conveyed. It left the 
estate alienable and inheritable, and free to be sub- 
jected to other uses. It was not uvlawful nor against 
public policy, but on the contrary, it was imposed in 
the interest of public health and morality. 

A condition in a deed, not materially different from 
that under consideration here, was held valid and not 
repugnant to the grant by the Court of Appeals of 
New York in Plumb v. Tubbs, 41 N. Y. 442. And a 
similar condition was held by the Supreme Court of 
Kansas to be a valid condition subsequent, upon the 
continued observance of which the estate conveyed 
depended. 14 Kansas, 61. See, also, Doe v. Keeling, 1 
Maule & Selwyn, 9%, and Gray v. Blanchard, 8 Pick. 
284. 
We have no doubt that the condition in the deed to 
defendant here is valid and not repugnant to the estate 
conveyed. Itis a condition subsequent, and upon its 
breach the company had a right to treat the estate as 
having reverted to it and bring ejectment for the 
premises. A previous entry upon the premises, ora 
demand for their possession, was not necessary. By 
statute in Colorado it is sufficient for the plaintiff in 
ejectment to show aright of the possession of the de- 
manded premises at the commencement of the action 
as heir, devisee, purchaser, or otherwise. The com- 
mencement of the action there stands in lieu of entry 
and demand of possession. See, also, Austin v. Cam- 
bridgeport Parish, 21 Pick. 215; Cornelius vy. Ivins, 2 
Dutcher, 376; and Ruch v. Rock Island, 97 U. 8. 
693. 
The other objections urged to the title of the plain- 
tiff are equally untenable. It seems that its title is 
derived through mesne conveyances from one Lam- 
born, to whom, in September, 1870, a patent of the 
United States was issued embracing the demanded 
premises. This patent adds to Lamborn’s name the 
word “trustee,’’ without mention of any trust upon 
which he is to hold the property. It is, therefore, con- 
tended that he must be considered as holding it for 
some undeclared use of the grantor, and that conse- 

uently he could not convey it without the consent or 

irection of the latter, in this case the government. 
But the answer to this position is given in the patent 
itself by the recital that the land was purchased by the 
patentee of the government, thus negativing the in- 
ference that the latter retained any interest in the 
property or advanced the purchase-money. And be- 
sides, if any trust was in fact created, it was for the 
cestui que trust, and no one else, to complain of the 
action of the patentee and enforce the trust; it did 
not prevent the legal title from passing by his convey- 
ance. Perry on Trusts, § 334. 

In March, 1872, the patentee conveyed the premises 
to the National Land Improvement Company of El 
Paso county, Colorado, a corporation created under 
the laws of Pennsylvania, with power to receive, hold, 
and grant real and personal property; explore, locate, 
and improve lands; transport emigrants and merchan- 





dise; construct houses and buildings; manufacture, 
trade, and traffic; colonize, organize, and form settle- 
ments; operate mineral and other lands, and improve 
and work the same, provided such lands be located in 
Utah, Arizona, or adjoining States and Territories 
lying west of the Mississippi, and to do such acts as 
should be necessary to promote the success of the cor- 
poration and the public good. The defendant con- 
tends that this corporation, invested with these exten- 
sive powers to settle up the country and advance its 
own interests and the public welfare, had not the 
capacity to act in the Territory of Colorado, and to 
hold and convey real property there. By the law of 
March 2d, 1867, then in force, the Legislatures of the 
several Territories of the country were prohibited 
from granting private charters, and were only author- 
ized to create by general law corporations for mining, 
manufacturing and other industrial pursuits. 14 Stats. 
426. This position is that Congress intended to prevent 
the creation of corporations like this one of Pennsyl- 
vania, as the extensive powers granted to it tended to 
monopolize landed estates for purposes of speculation, 
and thereby injure the agricultural, mining, and man- 
ufacturing interests of the country; and if a do- 
mestic corporation could not be created with such 
powers, for reasons of public policy, a foreign corpora- 
tion could not for like reasons be permitted to exercise 
them in the Territory. The answer to this position is 
found in the general comity, which in the absence of 
positive direction to the contrary, obtains through the 
States and Territories of the United States, by which 
corporations created in one State or Territory are per- 
mitted to carry on any lawful business in another 
State and Territory, and to acquire, hold, and transfer 
property there equally as individuals. If the policy of 
the State or Territory does not permit the business of 
the foreign corporation in its limits, or allow the cor- 
poration to acquire or hold real property, it must be 
expressed in some affirmative way; it cannot be in- 
ferred from the fact that its Legislature has made no 
provision for the formation of similar corporations, or 
allows corporations to be formed only by general law. 
Telegraph companies did business in several States 
before their Legislatures had created or authorized the 
creation of similar corporations; and numerous cor- 
porations existing by special charter in one State are 
now engaged, without question, in business in States 
where the creation of corporations by special enact- 
ment is forbidden. 

The National Land and Improvement Company, the 
day following the receipt of the deed of Lombard, 
conveyed the premises to the plaintiff, the Colorado 
Springs Company. This company was incorporated in 
1871 for the purpose of aiding, encouraging, and invit- 
ing immigration to the Territory, and to purchase, 
hold, and dispose of lands, town lots, mineral springs, 
and other property; also to construct and operate 
ditches, wagon roads, and railroads, and mills for 
manufacturing lumber, and generally to do all things 
authorized by the laws of the Territory which might 
tend to accomplish the purposes stated. At that time 
the Legislature was restricted, as already mentioned, 
in its power to create by general law corporations. It 
was not empowered to authorize the formation of 
companies to aid and encourage immigration, and for 
that purpose to take, possess, and convey real property 
in the Territory. Therefore the defendant contends 
that the company could not acquire a right to the 
premises in controversy. But the answer to this posi- 
tion is, that for some of the purposes designated in the 
articles of incorporation, the law in existence author- 
ized the incorporation of companies; therefore the in- 
corporation here was not wholly illegal; a corporate 
body competent to exercise some of the powers men- 
tioned was created; and under the statute of the Ter- 
ritory could acquire and hold or convey, by deed or 
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otherwise, any real or personal estate whatever, neces- 
sary to enable it to carry on its business. Whether 
the particular premises in controversy are necessary 
for that business is not important; that is a matter be- 
tween the government of the State, succeeding that of 
the Territory, and the corporation, and is no concern 
of the defendant. It would create great inconveni- 
ences and embarrassments if, in actions by corpora- 
tions to recover the possession of their real property, an 
investigation was permitted into the necessity of such 
property for the purposes of their incorporation, and 
the title made to rest upon the proof of that neces- 
sity. Natoma Water and Mining Co. v. Clarkin, 14 
Cal. 552. 

But there is another and general answer to this ob- 
jection. The defendant, as already stated, went into 
possession of the premises in controversy under the 
deed of the plaintiff. He took his title from the com- 
pany with a condition that if he manufactured or sold 
intoxicating liquors, to be used as a beverage, at any 
place of public resort on the premises, the title should 
revert to his grantor; and he is, therefore, estopped, 
when sued by the grantor for the premises, upon 
breach of the condition, from denying the corporate 
existence of the plaintiff, or the validity of the title 
conveyed by its deed. Upon obvious principles he 
cannot be permitted. to retain the property which he 
received upon condition that it should be restored to 
his grantor on a certain contingency, by denying, when 
the contingency has happened, that his grantor ever 
had any right to it. Gill v. Fuwntleroy, 8 B. Monr. 
185; Miller v. Shackleford, 4 Dana, 287-8; Fitch v. 
Baldwin, 17 Johus. 161. 

Judgment affirmed. 
> 


MERCANTILE AGENCIES— LIABILITY OF, 
FOR DEFAULTS OF ATTORNEYS. 


WISCONSIN SUPREME COURT, NOVEMBER 238, 1879. 


SANGER V. DUN, appellant. 


Defendants having a “ mercantile agency,” with a “ collec- 
tion department,” in Wisconsin, plaintiffs left with 
them aclaim for collection, and took from them a re- 
ceipt, stating the amount of such claim, and that it was 
to be transmitted by mail for collection or adjustment 
to an attorney, at the risk and on account of plaintiffs, 
and the proceeds to be paid over or accounted for to 
them, when received, by defendants’ attorney. Plain- 
tiffs also signed a receipt in defendants’ books, which 
stated the nature and amount of their said claim, and 
that the receipt first above mentioned had been given 
them, reciting its terms. Held, (1) that in the absence 
of any proof of fraud, these receipts fix the rights and 
liabilities of the parties in regard to said claim, even if 
accepted or subscribed by plaintiffs without reading 
them. (2) That under such receipts defendants were not 
liable for the acts or the default of attorney employed 
by them to collect the claim, unless they were guilty of 
gross negligence in the selection of such attorney. 
(Lyon and Taylor, JJ., dissent as to the second point.) 


PPEAL from Milwaukee county court. Action 

to recover amount of claim left by plaintiffs with 
defendants for collection, brought by Casper M. San- 
ger and others against Robert G. Dun and others. 
The facts sufficiently appear in the opinion and head- 
note. 

Finches, Lynde & Miller, for appellants. 

H. H. & G. C. Markham and £. P. Smith, for re- 
spondents. 

Coxz, J. We are all clear in the opinion that this 
case must be decided upon the receipts offered in evi- 
dence, which constitute the contract, and fix the rights 
and liabilities of the parties. These receipts are plain 


and distinct in their language, aud no good reason was 





suggested on the argument why they are not valid and 
binding upon the parties executing them. True, it was 
said by the learned counsel for the plaintiffs that the 
proof shows that Mr. Rockwell did not read the re- 
ceipts, or know or understand that they contained a 
clause restricting the liability of the defendants. To 
this remark we answer in the words used by this and 
other courts when considering a similar question. It 
is not claimed that he was overreached or deceived 
otherwise than in the fact that he did not read or un- 
derstand the contract which he signed; but that was 
his own negligence. It will not do for a man to enter 
into a contract, and when called upon to abide by its 
conditions, say that he did not read it when he signed 
it, or did not know what it contained. Fuller v. Madi- 
son Mutual Ins. Co., 36 Wis. 599; Upton v. Tribilvock, 
91 U.S. 45; Wheaton v. Fay, 62 N. Y. 275; Germania 
Fire Ins. Co. v. M. & C. Ry., 72 id. 90; Hill v. Syr., 
Bing. & N. Y. Ry., 73 id. 351. 

Of course we are considering a case relieved from all 
pretense of fraud or imposition, for nothing of the 
kind was used in procuring the contract. The only 
reason for claiming that the plaintiffs are not bound 
by the restrictive clause in the receipts is that Rock- 
well did not read or understand that they contained 
such a restrictive clause when the papers were exe- 
cuted. But if he failed to read or understand the 
contract it was his own fault, and the plaintiffs alone 
are responsible for the omission. Therefore, under 
the circumstances we all think that the contract is 
binding upon the parties, and it must be conclusively 
presumed that they understood its terms and assented 
to them. This being so, the question is, what was the 
extent or degree of responsibility assumed by the de- 
fendants in the transaction? A majority of the court 
are of the opinion that the defendants were only liable, 
under the contract, for gross negligence in the selection 
of the attorney to whom the plaintiffs’ account was 
sent for collection. 

On the delivery of the account to the defendants 
they gave the plaintiffs a receipt to the effect that the 
account was to be transmitted by mail for collection 
or adjustment to an attorney, at the risk and on the 
account of the plaintiffs — the proceeds to be paid over 
or accounted for to the plaintiffs when received by de- 
fendants from the attorney. At the same time a re- 
ceipt was signed by the plaintiffs, in the books of the 
defendants, stating the amount of the account, and 
that the claim was to be transmitted by mail to an at- 
torney, at the risk and for the account of the plaintiffs. 
Such are the conditions of the receipts which consti- 
tute the contract between the parties, and the ques- 
tion therefore is, what liability did the defendants 
assume in the matter? On the part of the plaintiffs it 
is insisted that as the defendants held themselves out 
to the world as a collecting agency, when they re- 
ceived the account of the plaintiffs, they undertook 
either to collect it themselves, or remit the same to 
some suitable attorney in that part of the country 
where the debtors lived to make the collection, and 
that they became responsible for the negligence or 
misconduct of the attorney whom they employed for 
that purpose. 

It well may be that such would be the responsibility 
of the defendants, were it not for the restrictive clause 
in the receipts. But that clause, if any effect is given 
to it, clearly limits that liability, for it provides that 
the account is to be transmitted to an attorney for col- 
lection at the risk of the plaintiffs. Such being the 
case, we think the defendants are not liable for the 
acts or default of the attorney employed by them, un- 
less in the selection of such attorney they were guilty 
of gross negligence; for it seems to us it was compe- 
tent for the parties, by express contract, to limit the 
liability which the law would otherwise impose upon 
the defendants for the acts of the attorney employed 
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by them to make the collection. 
any principle of law or public policy which condemns 
such a contract. In respect to the employment of sub- 
agents or substitutes, when provided for in the letter 
of attorney, Mr. Justice Story lays down the general 
rule to be: ‘In such cases it is clear that the original 
attorney or agent will not be liable for the acts or 
omissions of the substitute appointed or employed by 
him, unless, in the appointment or substitution, he is 
guilty of fraud or gross negligence, or improperly co- 
operates in the acts or omissions.’’ Story on Agency, 
§ 201. Notwithstanding the clause in the receipts, it is 
sought to render the defendants responsible for the 
loss of the money collected by the attorney; in other 
words, virtually to make the defendants guarantors of 
the fidelity and integrity of such attorney, although 
there is not a particle of proof which tends to show 
that they were guilty of gross negligence in selecting 
him. We have not been referred to any case which 
carries the liability of an attorney or collecting agency 
to such an extént, under a contract like the one be- 
fore us. 

The case of Bradstreet v. Everson, 72 Penn. St. 
12; 8S. C., 13 Am. Rep. 665, was much commented 
on by counsel on both sides as sustaining their re- 
spective positions; but as we understand that case, 
it does not sustain the views of plaintiffs’ coun- 
sel. Thecourt there decidesin effect that a collect- 
ing ageucy which invites customers on the ground 
that it has facilities for making distant collections, 
and selects agents to do its business, is liable for 
collections made by its agents, when it undertakes the 
collection, by the express terms of its receipt. But the 
court expressly say if the agency does not intend to 
assume such a liability, it has it in its power to limit 
its responsibility by its receipt; and, as the receipt in 
that case contained no such restriction, the defend- 
ants were held liable for the collection made by one of 
its attorneys to whom it had sent a claim belonging to 
the plaintiff. 

The majority rest the decision expressly upon the 
restrictive clause in the receipt. Perhaps a greater 
liability might arise in the absence of such clause; but 
this is a point we need not consider, as we all agree 
that the restriction is legal and effectual. The ma- 
jority think that the defendants are only responsible 
for gross negligence in selecting the attorney to whom 
the claim was sent for collection. That view is so in 
conflict with portions of the charge of the court be- 
low, which were excepted to, in regard to the rule of 
diligence imposed by the contract upon the defend- 
ants, that it must work areversal of the judgment. 

Therefore, without considering any other point, the 
judgment of the county court is reversed, and a new 
trial ordered. 

Lyon and Taylor, JJ., dissent from the opinion of 
the court. 





STOCKHOLDERS IN NATIONAL BANKS AND 
THEIR LIABILITY. 
UNITED STATES CIRCUIT COURT, 8S. D. NEW YORK, 
NOVEMBER 65, 1879. 


Davis, Receiver, v. STEVENS. 


8. bought shares in a National bank and caused them to be 
transferred to E., who was in his employ, 8S. remaining 
the realowner. Held, that 8S. was liable as stockholder 
upon the failure of the bank. (See ante, p. 344.) 
CTION by Theodore M. Davis, Receiver of the 

Ocean National Bank of the city of New York, 
against Calvin A. Stevens, executor of Calvin Stevens, 
deceased, to enforce the liability of defendant’s testa- 
tor as stockholder inthe banknamed. The opinion 
states the facts. 


We are not aware of 








Waite, C. J. This was a suit at law by the receiver 
of an insolvent National bank to enforce the individ- 
ual liability of an alleged stockholder under section 
5151 of the Revised Statutes. The bank failed Decem- 
ber 12, 1871, and it is conceded that Calvin Stevens, 
the decedent, did not then appear on the books as a 
shareholder, and had not appeared as stich since Octo- 
ber 29, 1870. On that day one hundred and seventeen 
shares stood in his name, which he caused to be trans- 
ferred to one Elston, an irresponsible person, and a 
porter in the office of his New York broker. At the 
time of this transfer, so far as appears from the evi- 
dence, there was no suspicion of the insolvency of the 
bank, and it remained in good credit for more than a 
year afterward. Subsequently Stevens made other 
purchases of the stock of the bank, and sometimes 
made sales. His purchases were put to the credit of 
Elston on the stock books, and to meet his sales, he, 
acting as the agent of Elston under a power of attor- 
ney for that purpose, caused the necessary transfers to 
be made from the same account. On the 22d of No- 
vember, 1871, there stood to the credit of Elston on the 
books one hundred and sixty-one shares, for which a 
formal certificate was issued in his name, and delivered 
to Stevens as his agent. It did not appear from the 
testimony that any of the shares which once stood in 
Stevens’ name were included in this certificate. The 
account on the books remained unchanged from that 
time until the failure. 

Upon this state of facts the court below directed a 
verdict in favor of the defendant, and the single ques- 
tion now presented is, whether that was right. For 
all the purposes of this inquiry it must be assumed 
that as between Stevens and Elston, Stevens was the 
real owner of the stock. Clearly the evidence tended 
to prove that fact, and there was enough to make it 
wrong to take the question from the jury. There is no 
pretense that Elston did not give his assent to the 
transfer to him on the books. This made him liable as 
a shareholder. Upton v. Tribilcock, 91 U.S. 45; Web- 
ster v. Upton, id. 65; Pullman v. Upton, 96 id. 328. 
The point to be decided now is whether, in an action 
at law by a receiver of the bank, the real owner of 
stock in a National bank standing by his procurement 
in the name of another, and never having been in his 
own name on the books, can be charged as a share- 
holder with the statutory liability for debts. 

The Banking Act (13 Stat. 99, § 1, Rev. Stat., § 5134), 
provides that the certificate of organization shall spec- 
ify among other things, ‘‘ the names and places of resi- 
dence of the shareholders, and the number of shares 
held by each of them. Section 12 of the original act is 
as follows: ‘* That the capital stock of any association 
formed under the act shall be divided into shares of 
one hundred dollars each, and be deemed personal 
property, and transferable on the books of the associa- 
tion, in such manner as may be prescribed in the by- 
laws or articles of association; and every person 
becoming a shareholder by such transfer shall, in 
proportion to his shares, succeed to all the rights and 
liabilities of the prior holder of such shares, and no 
change shall be made in the articles of association by 
which the rights, remedies or securities of the existing 
creditors of the association shall be impaired. The 
shareholders of each association formed under the 
provisions of thisact, * * * shall be held individ- 
ually responsible, equally and ratably, and not one for 
another, for all contracts, debts, and engagements of 
such association, tothe extent of the amount of their 
stock therein at the par value thereof, in addition to 
the amount invested in such shares. * * * In the 
Revised Statutes these provisions are separated and 
reproduced as sections 5139 and 5151, but for the pur- 
poses of construction they are to be considered to- 
gether. Rev. Stats., § 5600. Section 63 of the original 
act, Rev. Stat., § 5152, provides “‘ that persons holding 
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stock as executors, administrators, guardians and 
trustees, shal] not be personally subject to any liabili- 
ties as stockholders; but the estates and funds in their 
hands shall be liable in like manner and to the same 
extent as the testator, intestate, ward, or person inter- 
ested in such trust funds would be, if they were re- 
spectively living and competent to act and hold the 
stock in their own names.”’ Section 40, Rev. Stats., 
§ 5240, requires that a full and correct list of the 
names and residences of all the shareholders shall be 
at all times kept in the office where the business of 
the association is transacted, subject to the inspection 
of shareholders and creditors, and that a verified copy 
of this list must be transmitted to the Comptroller of 
the Currency. 

Under these provisions of the law it is contended 
that the registered shareholders alone can be charged 
with the statutory liability, and that an assignee of 
stock does not make himself responsible unless he ac- 
cepts an actual transfer in his own name on the books. 
As has just been seen, the registered holder is liable. 
By holding himself out to the world as owner, as he 
does when he permits his name to appear to that effect 
on the books kept for the information of shareholders 
and creditors, he estops himself from denying that he 
is in fact what he represented himself to be. The 
question still remains, however, whether the per- 
son for whom the registered owner holds the stock, if 
actually the owner, may not also be liable. 

The Supreme Court, at its last term, held in Ger- 
mania Bank v. Case, 99 U. S., that if a registered 
owner transferred his stock in a failing corporation to 
an irresponsible person for the mere purpose of escap- 
ing liability, or if his transfer was colorable only, the 
transaction was void as against creditors. At the 
same term in Case v. Marchand, 99 U. S., an effort was 
made to charge Marchand with liability as the real 
owner of stock standing in the name of one Lubie, the 
allegation being that Marchand, having bought the 
stock from one Keenan, caused it to be transferred to 
Lubie for the purpose of concealing his ownership and 
avoiding liability under the act of Congress. The court 
decided the case on the ground that the evidence was 
not sufficient to show the actual ownership of Mar- 
chand, but there is nowhere an intimation that if 
the facts had been as alleged the action might not be 
sustained. 

The present case shows that Stevens bought the 
stock from registered owners, and both assignments 
of their certificates with authority to complete the 
transfers on the books. As between Stevens and the 
vendors this made Stevens the owner. At that time 
the vendors could have registered their transfers, 
and thus, while relieving themselves from liability, 
charged Stevens. Webster v. Upton, 91 U. S.71. If 
Stevens had omitted to register the transfer, and on 
that account his vendors had been compelled, as regis- 
tered owners, to respond to their statutory liabilities for 
debts, I cannot think there would be a doubt of their 
right to call upon him to reimburse them for the money 
so paid. The reason is obvious. While the vendors 
were the registered owners, Stevens was the actual 
‘shareholder,’ and the money paid by the vendors 
would have been for his use, and recoverable from him 
as such. 

Stevens, by his transfers on the books, undoubtedly 
released his vendors from all future liability, because, 
as to them, the transfers were ‘out and out,” in the 
language of the English cases, and not colorable only. 
They retained no interest whatever, and Elston, the 
registered transferee, although pecuniarily irrespon- 
sible, was capable in law of assuming the obligations 
of a shareholder. As between Stevens and Elston, 


however, Stevens was the real owner, and Elston his 
authorized representative in the bank. As such repre- 
sentative, Elston could vote the stock at elections and 





receive and receipt for dividends. So, too, he could 
sell and transfer the stock on the books, and such sale 
and transfer to a bona fide purchaser would pass the 
title free from any claims of Stevens. Neither would 
the bank, under ordinary circumstances, be liable to 
Stevens for permitting the transfer to be made. So 
far as Elston was concerned, the transfer to him was 
colorable only, and it is apparent that the only object 
Stevens had in causing it to be made was to conceal 
his ownership, and thus, if possible, escape all statu- 
tory liability. Such being the case, I am unable to see 
how he can occupy any different position from what 
he would if the stock had been taken directly from 
his own name on the books and put in that of Elston. 
He is still the real owner, with Elston as his agent 
specially authorized to hold for him the legal title. 
Every principal is responsible for the obligations of his 
agency. The debt of the agent is the debt of the prin- 
cipal, and always recoverable from the principal. By 
the rules of law which govern the relation of principal 
and agent, the registry on the books in the name of 
Elston was, as between Stevens and Elston, in legal 
effect the same as a registry in the name of Stevens. 
The obligations which Elston assumed by reason of 
such registry were the obligations of Stevens. 

Assuming then, as I must for the purposes of this 
case, that the facts were as they are claimed by the 
plaintiff to have been, I cannot reach any other con- 
clusion than that Stevens, the decedent, was in lawa 
‘*shareholder”’ of the bank at the time of its failure, 
and as such, liable in this action. It was error, there- 
fore, to direct a verdict for the defendant. 

The judgment of the District Court is reversed, and 
the cause remanded fora new trial. 

a 


LIFE INSURANCE AND SUICIDE. 
MISSOURI SUPREME COURT, NOVEMBER 17, 1879. 


ADKINS V. COLUMBIA LIFE Ins. Co., appellanc. 

A life insurance policy contained a condition that the com- 
pany should not be liable for the full amount of the 
policy *‘ in case of the death of said insured by his own 
act and intention, whether sane or insane.” The insured 
committed suicide while insane. Held, that if the mind 
of the insured at that time was only so far impaired 
that he did not understand the moral quality and con- 
sequences of his act, the company would not be liable 
for the full amount of the policy.* 

PPEAL from the Circuit Court of Henry county. 


Waldo P. Johnson, for appellant. 
F. E. Savage and W. L. Stewart, for respondents. 


Hoven, J., delivered the opinion of the court: 

This was an action on a policy of insurance issued to 
the plaintiff on the life of her husband, Henry G. 
Adkins. It appears from the agreed statement on 
which this cause has been submitted, that said Adkins 
committed suicide; ‘‘that at the time he committed 
suicide he was insane; that his mind was so far im- 
paired that he did not understand the moral character, 
the general nature and consequences of the act; that 
the act of self-destruction was the result of his insane 
condition of mind.”’ 

The policy sued on contains the following clause and 
exception, to wit: ‘‘ Provided always and it is hereby 
declared to be the true intent and meaning of this pol- 
icy, and the same is accepted by the assured upon these 
express conditions: That in case of the death of said 
insured by his own act and intention, whether sane or 
insane, or by the use of intoxicating drinks, opiates, or 
narcotics, it is expressly stipulated and agreed by all 
parties in interest that the company shall not be liable 





* See Phadenhauer v. Germania Life Ins. Co. (7 Heisk. 567%), 
19 Am. Rep. 623, and note, 628; also, note, 3Am. Rep. 454; 
rit. Mutual Life Ins. Co. vy. Groom (86 Penn, Rit. 92), 
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for the sum insured by the said policy, but the com- 
pany will pay, and the parties in interest will accept 
in full discharge and satisfaction of said policy, a sum 
equal to the net value of this policy at the time of 
death of said insured, computed on the American ta- 
ble of mortality with interest at six percent.’’ The 
defendant admitted it was liable for the net value of 
the policy at the time of the death of the insured, and 
tendered the same in court with costs, which was re- 
fused. The plaintiff recovered judgment for the full 
amount of the policy, and the defendant has ap- 
pealed. 

The rights of the parties depend upon the meaning 
to be attached to the words ‘‘in case of the death of 
said insured by his own act and intention, whether 
sane or insane,”’ contained iu the clause of the policy 
above quoted. 

In the leading case of Borradaile v. Hunter, 5 Man. 
& Gr. 639, the words avoiding the policy were, ‘‘ in case 
the assured shall die by his own hands.”’ The court 
declared these words to be equivalent to the words 
“shall die by his own act,” and held that as the as- 
sured had intentionally destroyed himself, though he 
was at the time incapable of distinguishing between 
right and wrong, the policy was void. It appeared 
from the evidence in that case that Mr. Borradaile 
threw himself from the parapet of Vauxhall bridge 
into the river Thames and was drowned. Erskine, J., 
said the words of avoidance ‘‘ were large enough to 
include all intentional acts of self-destruction, whether 
criminal or not; if the deceased was laboring under no 
delusion as to the physical consequences of the act he 
was committing—if he knew that it was water into 
which he was about to throw himself and that the con- 
sequence of his leaping from the bridge would be his 
death; and if he voluntarily threw himself from the 
bridge into the river, intending by so doing to drown 
himself —the question whether he had thereby been 
guilty of acrime, as felo de se, or whether if he had at 
that time destroyed the life of another instead of his 
own he was in a state of mind to be morally and le- 
gally responsible for his acts, was irrelevant to the 
question before the jury; that the state of mind of the 
assured was only material for the purpose of ascertain- 
ing whether the act of self-destruction was a volun- 
tary and willful act for the purpose of destroying his 
life.”” This decision was afterward followed in Clift v. 
Schwabe, 3 Man. Gr. & Scott, 438, and in Dufaur v. 
Professional Life Ins. Co., 25 Beav. 599. The rule thas 
established in England has been adopted in this coun- 
try in the following cases: Dean v. Mutual Life Ins. 
Co., 4 Allen, 96; Cooper v. Mass. Mutual Life Ins. Co., 
102 Mass. 227; 8S. C.,3 Am. Rep. 451; Nimick v. Mu- 
tual Benefit Life Ins. Co., 1 Big. Cas. 689; Gay v. 
Union Mutual Life Ins. Co., 2 id. 4, and Van Zandt 
v. Mutual Benefit Ins. Co.,55 N. Y. 169; 8S. C., 14 Am. 
Rep. 251. The case of American Life Ins Co. v. Isett, 
74 Penn. St. 176, virtually supports the rule, but the 
case of Hartman v. Keystone Ins. Co., 21 id. 466, 
merely decides that if the insured committed sui- 
cide by swallowing poison, he died by his own hand. 
The rule is denied in Eastabrook v. Union Ins. Co., 54 
Me. 224, and in Life Ins. Co. v. Terry, 15 Wall. 580. 

The case of Breasted v. Farmers’ Loan and Trust 
Co,, 4 Seld. 299, has been cited by Mr. Justice Hunt in 
Life Ins. Co. v. Terry, as being in opposition to the 
rule laid down in Borradaile v. Hunter, but it has been 
satisfactorily shown by the Court of Appeals of New 
York in Van Zandt v. Mutual Benefit Life Ins Co., that 
there is no real conflict between the cases. In the case 
of Life Ins. Co. v. Terry, the words of avoidance were, 
“shall die by his own hand,” and the court held that 
these words referred to an act of criminal self-destruc- 
tion only, and not to the voluntary death of one who 
did not realize or understand the moral quality of his 
act. The court said: ‘‘If the death is caused by the 














voluntary act of the assured, he knowing and intend- 
ing that his death shall be the result of his act, but 
when his reasoning faculties are so far impaired that 
he is not able to understand the moral character, the 
general nature, consequences and effect of the act he is 
about to commit, or when he is impelled thereto by 
an insane impulse which he has not the power to re- 
sist, such death is not within the contemplation of the 
parties to the contract, and the insurer is liable.”’ 

The words “ by his own act and intention,” used in 
the policy before us, are equivalent to the words “ by 
his own hand,” and as to the meaning to be given to 
these words when standing by themselves, there is, as 
an examination of the cases cited will show, an irre- 
concilable conflict of opinion; those on one side 
maintaining that the policy would be avoided if the 
assured at the time of causing his own death was con- 
scious of the physical nature and consequence of his 
act, and intended thereby to put an end to his own 
life, and those on the other side maintaining that the 
policy would not be avoided unless the insured were 
also conscious of the moral quality or criminality of 
such act. The policy before us, however, goes further 
than any of those considered in the foregoing cases, 
and provides that it shall be void if the assured shall 
die ‘‘by his own act and intention, sane or insane.” 
And if it be permissible for life insurance companies 
to insert such a stipulation in their policies, it is mani- 
fest that the only question which can arise thereon in 
the event of the suicide of the insured, is whether the 
act of self-destruction was intentional, or in the words 
of Erskine, J., whether it was ‘‘the voluntary and 
willful act of a man having at the time sufficient pow- 
ers of mind and reason to understand the physical na- 
ture and consequences of such act, and having at the 
time a purpose and intention to cause his own death 
by that act; and that the question whether he was at 
the time capable of understanding and appreciating 
the moral nature and quality of his purpose is not rele- 
vant to the inquiry, further than as it might help to 
illustrate the extent of his capacity to understand the 
physical character of the act itself.” 

The words “by his own act and intention” are, as 
has already been said, equivalent to the words of avoid- 
ance construed by the Supreme Court of the United 
States in the case of Life Insurance Co. v. Terry, and the 
addition thereto of the words “‘ sane or insane”’ in the 
policy before us conclusively shows that it was the 
purpose of the defendant in this case to avoid the risk 
of intentional self-destruction by an insane man, and 
we are of the opinion that the addition of the words is 
adequate to the accomplishment of that purpose. It 
has been expressly so decided by the Supreme Court of 
the United States in a very lucid opinion by Mr. Jus- 
tice Davis in the case of Bigelow v. Berkshire Life Ins. 
Co., 3 Otto, 284. To the same effect also are Pierce v. 
Travelers’ Life Ins. Co., 34 Wis. 389, and Chapman v. 
Republic Life Ins. Co., 5 Big. Cas. 110. The Commis. 
sion of Appeals of New York in the case of De Gogorza 
v. Knickerbocker Life Ins. Co., 65 N. Y. 232, go farther 
than the Supreme Court of the United States in the 
Bigelow case, and hold that a policy which provides 
that the insurer shall not be liable if the assured 
“shall die by his own hand or act, sane or insane,”’ is 
avoided ‘‘if death inures from any physical movement 
of the hand or body of the assured proceeding froma 
partial or total eclipse of the mind.” 

The rule laid down by the Supreme Court of the 
United States in the Bigelow case 1s the rule which we 
think is properly applicable to the policy now under 
consideration, while the words “his own act and in- 
tention,’’ have been construed to mean no more than 
the words “ his own act,’’ on the ground that the word 
“‘act’’ necessarily implies intention. Chapman v. Re- 
public Life Ins. Co., supra. Yet the addition of the 
word ‘intention’ shows that the parties were solicit- 
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ous to avoid all questions as to whether the policy was 
to be avoided by the physical act simply of the assured 
when unaccompanied by any corresponding intellect- 
ual purpose or act of the mind. Nor do we see any 
reason why a life insurance company may not stipulate 
against voluntary and intentional self-destruction. 
The courts have repeatedly recognized their right to 
stipulate against numerous kindred risks, and we see 
no difference in principle between stipulating against 
a voluntary death by poison or by violence, and volun- 
tary death by opium or habitual drunkenness. In 
either case the avoidance of the policy proceeds upon 
the theory that it was within the power of the assured 
to avoid death by such instrumentalities and therefore 
his duty to do so. 

There is some difficulty, however, in applying to the 
admitted facts of this case the construction which we 
have given to the language of the policy here sued on 
in consequence of a want of perspicuity in the lan- 
guage of Mr. Justice Hunt in Terry v. Life Ins. Co. 
heretofore quoted, a portion of which has been adopted 
by the parties to this suit as descriptive of the state of 
mind of the insured at the time of his death. We 
think with Rapallo, J.,in Van Zandt v. Mutual Benefit 
Life Ins. Co., supra, that the passage literally construed 
includes several conditions which cannot co-exist. We 
copy his comment: ‘It can be conceived that the act 
might have been voluntary and the self-destruction 
intentional, though the assured failed to appreciate its 
moral character. But it is difficult to conceive how the 
act could have been voluntary and intentional when the 
faculties of the deceased were so impaired that he was 
not able to understand the general nature, conse- 
quences and effect of the act he was about to commit, 
or when he was impelled thereto by an insane impulse 
which he had not the power to resist.’’ In order to 
make the extract from the opinion of Mr. Justice Hunt 
consistent with itself the words, ‘ general nature, con- 
sequences and effect of the act’ must be taken to be 
an amplification of the words, ‘moral character’ im- 
mediately preceding and to refer to the moral nature, 
moral consequences and effect of the act; and the last 
alternative must be regarded as an independent state- 
ment of manner of the death of the assured because it 
isimpossible that the death could be ‘ caused by the vol- 
uutary act of the assured’ when he was ‘impelled 
thereto by an insane impulse which he had not the 
power to resist.’’’ Besides this is evidently the con- 
struction put upon this passage by the Supreme Court 
of the United States in the subsequent case of Bigelow 
v. Berkshire Life Ins. Co., supra. 

The language of the agreed statement denoting the 
state of mind of the assured having been adopted from 
the opinion in Terry v. Insurance Co. must be regarded 
as having been used by the parties in the sense in 
which it was employed in that opinion, and as it ap- 
pears from such statement so construed that the mind 
of the assured was only so far impaired that he did 
not understand the moral quality and consequences of 
his act, it follows from the views we have expressed 
that the defendant is not liable for the full amount of 
the policy. 

The judgment will therefore be reversed and the 
cause remanded, with directions to the Circuit Court 
to enter a judgment against the defendant for the net 
value of the policy at the time of the death of the in- 


sured. All concur. 
—_———@——_____. 


NEW YORK COURT OF APPEALS ABSTRACT. 


AGENCY :— AGENT CONTRACTING IN HIS OWN NAME — 
NOT UNDER SEAL.—A lease for one year, purported to 
have been made by the lessors named therein, who 
were stated to be “‘ agents as landlords’”’ with the de- 
fendant in 1873, and renewals for one year were in- 





dorsed thereon up to 1876. Neither lease nor renewals, 
which were signed by the lessee, were under seal, and 
the name of the principal did not appear. Held, that 
the principal could maintain an action in his own 
name for rent on the lease and renewals, and the re- 
newals could be introduced in evidence. The princi- 
ple is well settled that if an agent possesses due au- 
thority to make a written contract, not under seal, and 
he makes it in his own name, whether he describes 
himself as agent or not, or whether the principal be 
known or unknown, his principal will be made liable 
and will be entitled to sue thereon in all cases, and the 
instrument may be resorted to for the purpose of as- 
certaining the terms of the agreement. Briggs v. 
Partridge, 64 N. Y. 357. A different rule prevails as 
to sealed instruments. Nicoll et al., executors, v. Burke, 
appellant. Opinion by Miller, J. 

[Decided Noy. 18, 1879.] 


APPEAL—ORDER GRANTING RESALE DISCRETIONARY 
AND NOT APPEALABLE. — Although cases can be sup- 
posed in which an order granting a resale can be reviewed 
in this court, such orders are usually discretionary 
and no appeal to this court lies. But an order refus- 
ing a resale has been held appealable where the con- 
ceded and established facts constituted a fraud in law, 
which, upon established principles, gave to the com- 
plaining party a legal right to have the original sale 
vacated. Howell v. Mills, 53 N. Y. 332. But it does 
not follow that where a resale has been granted on al- 
legations of fraud, the order is necessarily reviewable 
in this court, and must be reversed if it appears that 
the proofs fall short of establishing such a fraud as 
rendered the granting of the resale a matter of legal 
right. Accordingly when a resale was ordered where 
it was claimed that no actual fraud was established, but 
there were very suspicious circumstances, the evidence 
tended to show that plaintiff, by an artifice on the part 
of one of the defendants, was led to believe that one 
W. would buy the property offered for sale from him 
at a high price, and on that account himself bid a high 
price, held, that the order was not reviewable by this 
court. Appeal dismissed. Fisher v. Hersey et al., ap- 
pellants. Opinion by Rapallo, J. 

[Decided Oct. 14, 1879.] 


EMINENT DOMAIN — RAILROAD CROSSING RAILROAD 
—PRACTICE.—In proceedings by a company building a 
railroad to acquire the right to cross an existing rail- 
road, it appeared that the latter road was owned by 
the A company, but was by it leased to the B company 
by a perpetual lease; the petition did not show that 
any attempt had been made to agree with the A com- 
pany as to the points or manner of crossing its road, 
or the compensation to be paid therefor, but stated 
this fact as to the B company. Held, that the court 
below had no jurisdiction to appoint commissioners as 
to the A company, but had as tothe Bcompany. The 
attempt and failure to agree is a condition precedent 
to the authority of the court to appoint commissioners, 
and unless this is averred in the petition there is no 
jurisdiction. But the A company was not a necessary 
party to the proceeding. There is nothing in the stat- 
ute which requires that the proceeding in such a case 
as this should embrace all the parties who either as 
lessees or reversioners have an interest in the railroad 
which may be crossed by a new line. The proceeding 
will only affect the parties brought in, and when the 
lessee is made a party alone the estate in reversion will 
not be affected. Matter of Boston, Hoosac Tunnel & 
Western Railroad Co. Opinion by Andrews, J. 
[Decided Nov. 25, 1879.] 


EVIDENCE—PAROL TO VARY WRITTEN CONTRACT.— 
Parol evidence is admissible to show a mistake or mis- 
apprehension in one drawing a deed contrary to the 
design of the parties, butit is to be received with great 
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caution. It is said in Graham v. Child, 1 Bro. C. C. 
93, that it “‘should be proved as much to the satisfac- 
tion of the court as if it was admitted,”’ and such is the 
rule now. Gillespie v. Moore, 2 Johns. Ch. 597; Mead 
v. Westchester F. Ins. Co., 64 N. Y. 453. Accordingly 
where evidence fell short of this and there was none 
at all indicating that one of the parties to the instru- 
ment had any intention other than that expressed in 
it, held, that the finding of a referee that there was 
mistake or misapprehension should not be sustained. 
Judgment reversed and new trial granted. Ford and 
ano., ex'rs, appellants, v. Joyce. Opinion by Dan- 
forth, J. 

(Decided Nov. 11, 1879.] 


———_¢—____ 
UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 





CONTRACT — CONSTRUCTION OF PAROL CONTRACT TO 
VARY CONTRACT UNDER SEAL.—A canal company leased 
water-power to defendant, who owned a mill near its 
canal, by a lease under seal. The lease provided for 
the location of a water gauge and aperture at or near 
the bank of the canal, and they were located there. 
The lease provided that such alterations should be 
made from time to time in the forebay or trunks, 
cover, or bridge aperture, and sliding gate or gates as 
might be considered necessary by the company or their 
officers, to prevent or lessen the inconvenience to the 
navigation of the canal and the use of its towing-path, 
which might be found to arise from said use of the 
water, or that might be thought necessary by the com- 
pany for the greater security of the canal or of its 
works. Subsequently at the request of other millers 
the board of directors of the company passed a reso- 
lution providing that the location of the water gauges 
of the various mills taking water from the canal might 
be altered and the superintendent of the company was 
directed to place them “at such points as may be 
deemed most advisable to effect the objects of the re- 
spective water grants, and to limit the flow of water to 
the quantity to which the lessees are severally entitled. 
Provided, that the board may, at any time during their 
pleasure, if they shall deem it necessary, alter or 
change the position of such gauge or gauges, or any of 
them, as contemplated by the lease, and that this reso- 
lution shall not in any manner change or impair the 
provisions or requirements of the respective leases 
granted to said parties.’’ This resolution was con- 
sented to in writing by defendant, who subjected him- 
self to certain obligations contained therein and the 
alteration was made. In 1865, thirteen years after this 
was done, the company required defendant to again 
change the location of the water gauge. There was no 
cause which under the terms of the lease would justify 
a demand for change. Held, that the resolution and 
acceptance thereof by defendant constituted an alter- 
ation of the original lease; that the company obtained 
thereby no greater right to require a change in the 
location of the water gauge than it had under the lease, 
and that the last demand for change could not be en- 
forced. Notwithstanding what was said in some of 
the old cases, it is now recognized doctrine that the 
terms of a contract under seal may be varied by a sub- 
sequent parol agreement. Certainly, whatever may 
have been the rule at law, such is the rule in equity. 
Dearborn v. Cross, 7 Cow. 48; Le Fevre v. Le Fevre, 
4 Serg. & Rawle, 241; Fleming v. Gilbert, 3 Johns. 528. 
These are cases at law. Numerous others might be 
cited. The rule in equity is undoubted. Decree of 
District of Columbia Supreme Court affirmed. Chesa- 
peake & Ohio Canal Co., appellant, v. Ray. Opinion by 
Strong, J. 











DAMAGE—FOR NEGLIGENCE—MENTAL SUFFERING.— 
This was a suit to recover damages for the careless and 
negligent shooting and wounding of Giblin, the plain- 
tiff below, by McIntyre, the defendant. On the trial 
the court charged the jury that in computing the dam- 
ages they might take into consideration “a fair com- 
pensation for the physical and mental suffering caused 
by the injury.’’ Held, that the effect of this instruc- 
tion was no more than to allow the jury to give 
compensation for the personal suffering of the 
plaintiff caused by the injury, and that the charge was 
not erroneous because the words ‘* and mental’’ were 
included. Judgment of Utah Supreme Court affirmed, 
MeIntyre, plaintiff in error, v. Giblin. Opinion by 
Waite, C. J. 

FORECLOSURE —SETTING ASIDE SALE UNDER TRUST 
DEED.—The fact alone, that the price received at a sale 
under a trust deed was grossly inadequate, if the pre- 
ponderance of testimony shows that the sale was duly 
advertised, and was fairly and properly conducted, and 
it appears that the inadequacy was not such as to shock 
the conscience, or raise a presumption of fraud or un- 
fairness, does not constitute a sufficient reason to im- 
peach the genuineness or validity of the sale. Hill on 
Trustees, 152, note. 3 Wash. C. C. 546; 23 Md. 66. De- 
cree of District of Columbia Supreme Court affirmed. 
Clark, Trustee, appellant, v. Commissioners of Freed- 
mans’ Savings & Trust Co. Opinion by Harlan, J. 


PRACTICE— LEGAL AND EQUITABLE CAUSE OF AC- 
TION CANNOT BE UNITED.—In the Federal courts the 
union of equitable and legal causes of action in one 
suit is not permissible under the process act of 1792, 
substantially re-enacted in the Revised Statutes, de- 
claring that in suits in equity, in the Circuit and Dis- 
trict Courts of the United States, the forms and modes 
of proceeding shall be according to the principles, 
rules, and usages which belong to courts of equity. So 
held in a case transferred to the Federal court froma 
court of Texas, in which State the union of equitable 
and legal causes of action in one suit is permitted. 
The court remark in regard to the requirement men- 
tioned (1 Stat. 276,82, U.S. R.S., $913), that it has 
always been held obligatory upon parties and the court 
whenever the question has been raised. Thompson v. 
Railroad Companies, 6 Wall. 134. A party who claims 
a legal title must, therefore, proceed at law, and a party 
whose title or claim is an equitable one must follow 
the forms and rules of equity proceedings as prescribed 
by this court under the authority of the act of August 
25d, 1842. 5 Stat. 518,36. The case of Hornbuckle v. 
Tombs, 18 Wall. 648, does not conflict with this view; it 
only decides that the process act of 1792 does not ex- 
tend to proceedings in the courts of the several Terri- 
tories, which may be regulated by their respective 
Legislatures. Judgment of U.S. Cire. Ct. E. D. Texas 
reversed. Hurt, plaintiff in error, v. Hollingsworth. 
Opinion by Field, J. 


STATUTORY CONSTRUCTION—GRANTS TO RAILROADS 
BY CONGRESS SUBJECT TO PRIOR ACQUIRED RIGHTS— 
Pacrric RAILROAD GRANTS.— Defendant, a mining 
company, in 1853, constructed a canal for the purpose 
of furnishing water for mining operations over lands 
in California belonging to the United States, and ex- 
pended a large sum of money in so doing. This canal 
was necessary for mining purposes of defendant. In 
1862 and in 1864, acts were passed by Congress grant- 
ing lands including a portion of those over which this 
canal passed, to the Pacific railroad companies. The 
last-named act contained this: ‘* Any lands granted by 
this act, or the act to which this is an amendment, 
shall not defeat orimpair any pre-emption, homestead, 
swamp-land, or other claim, nor include any govern- 
ment reservation or mineral lands, or the improve- 
ments of any bona fide settler, or any lands returned 
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or denominated as minera) lands, and the timber nec- 
essary to support his said improvements as a miner or 
agriculturist.”” In July, 1876, Congress passed this act, 
the purpose of which was to deal with the rights of 
miners who had theretofore, without objection, and 
with the tacit encouragement of the United States, 
discovered, developed, and mined the public lands. 
The 9th section of that act contains this declaration: 
“That wherever, by priority of possession, rights to 
the use of water for mining, agricultural, manufactur- 
ing, or other purposes, have vested and accrued, and 
the same are recognized and acknowledged by the 
local customs, laws, and decisions of the courts, the 
possessors and owners of such vested rights shall be 
maintained and protected in the same; and the right 
of way for the construction of ditches and canals, for 
the purposes aforesaid, is hereby acknowledged.”’ The 
canal has since its construction been uniformly ac- 
knowledged and recognized by the local customs, laws, 
and decisions of the courts of the State of California, 
in which it lies, and that the land covered by the canal 
and its branches is indispensable to its use. In Au- 
gust, 1866, plaintiffs pre-empted lands through which 
the canal ran, and also purchased other lands through 
which it ran from the Pacific railroad companies. 
Held, that the defendant was entitled to maintain its 
canal, and the title of plaintiff in the lands pre-empted 
and purchased was subject to defendant's right of 
way. It is the established doctrine of this court that 
rights of miners, who had taken possession of mines 
and worked and developed them, and the rights of 
persons who had constructed canals and ditches to be 
used in mining operations, and for purposes of agri- 
cultural frrigation, in the region where such artificial 
use of the water was an absolute necessity, are rights 
which the government had, by its conduct, recognized 
and encouraged and was bound to protect, before 
the passage of the act of 1866. And the section of 
the act quoted was rather a voluntary recognition 
of a pre-existing right of possession, constituting 
a valid claim to its continued use, than the establish- 
ment of a new one. Atchison v. Peterson, 20 Wall. 
507; Basey v. Gallaher, id. 670; Forbes v. Gracy, 94 U. 
S. 762; Jennison v. Kirk, 98 id. 453. And in 
making donations in aid of railroads Congress could 
not be supposed to exercise its liberality at the expense 
of pre-existing rights, which, though imperfect, were 
still meritorious, and had just claims to legislative 
protection. See Wolcott v. Des Moines Navigation 
Co., 5 Wall. 681; Williams v. Baker, 17 id. 144; Leav- 
enworth, L. & G. R. R. Co. v. U. 8., 92 U. 8. 738. 
Judgment of Supreme Court of California affirmed. 
Broder, plaintiff in error, v. Natoma Water and Mining 
Co. Opinion by Miller, J. 


ILLINOIS SUPREME COURT ABSTRACT. 
NOVEMBER, 1879. 





CONSTITUTIONAL LAW —LAW RELATIVE TO TEXAS 
CATTLE INVALID.— The statute of Illinois relating to 
Texas and Cherokee cattle, and making a party having 
them liable for disease communicated by them is un- 
constitutional, and no action can be maintained under 
its provisions. Jarvis v. Riggin. 


SCHOOLS — TEMPORARY USE OF SCHOOL-HOUSE FOR 
RELIGIOUS WORSHIP NOT FORBIDDEN BY THE CON- 
STITUTION.—The provisions of the statute that school 
directors may grant the temporary use of school- 
houses, when not occupied by schools, for religious 
meetings and Sunday schools, for evening schools, for 
literary societies and such other meetings as they may 
deem proper, is not repugnant to any constitutional 
provision, and the use of a school-house for temporary 
religious meetings, which do not interfere with the 





schools, will not be enjoined as illegal. An incidental 
use of a school-house for the holding of religious meet- 
ings not interfering with school purposes is not in any 
reasonable sense inconsistent with its faithful applica- 
tion to the object of a gift or donation for school pur- 
poses, and such an use of the same is not an appropria- 
tion or payment from any public fund in aid of any 
church, etc. Religion and religious worship are not so 
placed under the ban of the Constitution that they 
may not be allowed to become the recipient of any 
incidental benefit whatever from the public bodies or 
authorities of the State. Nichols v. School Directors. 


TAXATION — PROPERTY OF UNITED STATES EXEMPT 
FROM, THOUGH LEASED — LESSEE MAY OBJECT TO TAX. 
The power of taxation by a State, however broad and 
comprehensive it is, is not so extensive as to embrace 
property regarded as the means or instruments of con- 
ducting the Federal government in pursuance of the 
Constitution, nor to subjects over which the sovereign 
power of the State does not extend. Such property is 
exempt from State taxation. The power of a State to 
tax, ample as it is, does not reach the means and in- 
struments of the Federal government, nor to the ad- 
ministration of justice in the Federal courts, nor the 
collection of the public revenue, nor so as to interfere 
with any constitutional regulation of Congress. Prop- 
erty, while the title to it is in the United States, no 
matter for what purpose it is acquired or held, is ex- 
empt from State taxation. Where taxes are levied 
upon property while owned by the United States, and 
are sought to be collected by judgment and sale after a 
lease of the property to a private citizen, it is not a 
matter of any consequence who files objections to the 
taxes, whether it is done by the lessee or by the United 
States through its proper officer, and the district attor- 
ney of the United States, resident in the district where 
the property is situate, is a proper person to interpose 
objections on behalf of the United States. People ex 
rel. McCrea v. United States. ’ 

——_>—__—_- 


MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER, 1879. 


CONTRACT—IMPLIED PROMISE—COVENANT AGAINST 
INCUMBRANCES.—Defendant agreed to convey land to 
plaintiff and to pay certain incumbrances thereon. 
Defendant, at plaintiff's request, conveyed the land to 
plaintiff's wife, but did not pay off the incumbrances, 
and plaintiff was compelled to pay them in order to 
save the land. In an action to recover the amount so 
paid, held, that as the defendant was charged with the 
duty of making payment, but neglected to do so, and 
plaintiff was compelled to pay for the protection of his 
own interest, the law will imply a promise to repay. 
Hales v. Freeman, B. & B. 391; Fosler v. Ley, 2 Bing. 
N. C. 269; Dawson y. Linton, 5 B. & Ald. 521; Brown 
v. Hodgson, 4 Saund. 187; Hale v. Huse, 10 Gray, 99. 
It was decided in Hunt v. Amidon, 4 Hill, 345, fol- 
lowed in Sargent v. Currier, 49 N. H. 310, that a ven- 
dor of incumbered property was liable in a count for 
money paid to the purchaser who had been compelled 
to discharge the incumbrance in order to retain the 
property. Such a payment is a compulsory discharge 
by the vendee of a duty incumbent on the vendor; it 
is inno sense a voluntary payment. Held, also, that 
the defendant would not be relieved from liability, 
even if the deed from him to plaintiff's wife contained 
a covenant against incumbrances. The defendant 
would be liable on it for nominal damages only, unless 
the wife herself paid off the incumbrances. Delavergne 
v. Norris, 7 Johns. 858; Stanard v. Eldridge, 16 id. 
254; Porter v. Bradley, 7 R. I. 588; Willetts v. Burges, 
34 Ill. 494; Linder v. Lake, 6 Iowa, 164. Norton vy. 
Colegrove. Opinion by Cooley, J. 
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STATUTE OF LIMITATIONS — PAYMENT REVIVING 
DEBT BY JOINT DEBTORS.—A principal and surety on 
a note went together to the holder of the note to make 
a payment thereon. Both principal and surety partic- 
ipated in the transaction, but the money was paid by 
the principal and belonged to him. Held, sufficient to 
avoid the statute of limitations as to both. At the 
common law a payment made by one of the debtors 
would have kept the demand alive as to both, and 
would have been equivalent to a new promise by both. 
Wyatt v. Hodson, 8 Bing. 309. But it was by the stat- 
ute provided that one joint debtor should not have it 
in his power to keep alive or revive a debt against an- 
other by a payment in which the other did not partici- 
pate. A payment under this statute is equivalent toa 
new promise, and as one cannot make the express 
promise for the other, neither can he make for him 
the indirect promise which a payment implies. Mari- 
enthal v. Mosler, 16 Ohio St. 566. In Quimby v. Putnam, 
28 Me. 419, it was decided that a payment made by one 
of two joint debtors on the debt could not be consid- 
ered the payment of both, merely because of the other 
being present when the payment was made. The rul- 
ing seems entirely correct. This case is quite different. 
Not only were both present here, but both came for 
the express purpose of making the payment and for no 
other. Both were co-operating in it, and the mere 
fact that the manual delivery of the money was made 
by one only was not only an unimportant circumstance 
in itself, but it is what would be expected in any case 
of a joint payment. Mainzinger v. Mohr, Opinion by 
Cooley, J. 

ey ee 
WISCONSIN SUPREME COURT ABSTRACT. 
NOVEMBER 23, 1879. 

LIBEL— CHARGE OF OFFICIAL DISHONESTY LIBEL- 
LOUS PER SE—PRIVILEGE.—A_ publication which 
charges that a person, while formerly holding the office 
of sealer of weights and measures and inspector of 
scales for a certain city, ‘‘tampered with”’ or “‘ doc- 
tored ’’ such weights, measures and scales, for the pur- 
pose of increasing the fees of his office, is prima facie 
libellous, as tending to bring the accused into public 
hatred or contempt. On demurrer to a complaint in 
libel which alleges that defendant made such charges 
against plaintiff ‘‘ falsely, wickedly and maliciously,” 
the question whether the publication was privileged 
does not arise; as privilege does not extend to false 
charges made with improper motives or express malice. 
Folkard’s Starkie on Slander, ch. 11; White v. Nicholls, 
3 How. (U. 8.) 266; Klinck v. Colby, 46 N. Y. 427; 
Noonan v. Orton, 82 Wis. 106; Cottrill v. Cramer, 43 
id. 242. Eviston v. Cramer. Opinion by Cole, J. 


MARITIME LAW—ARREST OF VESSEL BY MASTER 
TERMINATES HIS EMPLOYMENT.—A vessel, of which 
plaintiff was master, was arrested by process in ad- 
miralty issued at the suit of himself and another, and 
her voyage or employment interrupted until she was 
released by her owners. Held, that plaintiff by his act 
terminated his employment at the option of the owners 
of the vessel. The court say that it is the master’s 
duty to protect, as far as it may lawfully be done, his 
vessel and the interest of his owners init. In case of 
arrest, or threatened arrest, it is his duty to do all that 
he may properly do, on behalf of the vessel and her 
owners, to free her from arrest, so that she may prose- 
cute her voyage or employment; and in the perform- 
ance of these duties the master is held toa high de- 
gree of care and integrity. Abbott's Shipping, 167; 1 
Parsons’ Shipping, 140; 2 id. 3; The Aurora, 1 Wheat. 
96; Smith v. Gould, 1 Moore’s Pr. C. 21; The Gaunt- 
let, 3 W. Robinson, 82. Plaintiff took a course incon- 
sistent with his employment and duties as master, 
stopping the employment of the vessel with which he 





wns charged, and terminating his own employment as 


master at the election of the owners. He could not 
by his own act, in his own behalf, stop the navigation 
of the vessel, and at the same time be entitled to wages 
for navigating her. As far as it lay with him he re- 
scinded his contract of employment as master by 
putting it out of his own power to perform it. Budge 
v. Mott. Opinion by Ryan, C. J. 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


OCTOBER, 1879. 

BANKING—TITLE TO DEPOSITS—APPLICATION UPON 
LIABILITY OF DEPOSITOR.— Where a depositor had 
money in a bank and the bank held a promissory note 
upon which such depositor was liable, held, that the 
application of the amount of deposit toward the pay- 
ment of the note was proper. Money deposited in a 
bank does not remain the property of the depositor, 
upon which the bank has a lien; but it becomes the 
absolute property of the bank, and the bank is merely 
a debtor to the depositor in an equalamount. Foley 
v. Hill, 1 Phil. 399, and 2 H. L. Cas. 28. So long as the 
balance of account to the credit of the depositor ex- 
ceeds the amount of any debts due and payable by 
him to the bank, the bank is bound to honor his 
checks, and liable to an action by him if it does not. 
When he owes the bank independent debts, already 
due and payable, the bank has the right to apply the 
balance of his general account to the satisfaction of 
any such debts. And where by express agreement, or 
by a course of dealing between the depositor and the 
banker, a note or bond of the depositor is not included 
in the general account, any balance due from the 
banker to the depositor is not to be applied in satisfac- 
tion of such note or bond, even for the benefit of a 
surety thereon, except at the election of the-banker. 
Clayton’s case, 3 Meriy. 572, 610; Bodenham vy. Pur- 
chas, 2 B. & Ald. 39, 45; Simpson v. Ingraham, 2 B. 
& C. 65; Pemberton v. Oakes, 4 Russ. 154, 168. Ac- 
cordingly when a bank held a note which was upon an 
individual transaction of the depositor and for his 
benefit, and one which was an official matter, and the 
consideration of which never went to the account of 
the depositor individually, held, that the bank might 
apply the amount of the deposit upon the first-men- 
tioned note and refuse to apply it on the second. Na- 
tional Mahaiwe Bank v. Peck. Opinion by Gray, 
C. J. 

CONTRACT—FOR PERSONAL SERVICE — REPRESENTA- 
TIONS —‘‘ FIRST RATE SALESMAN.’ — Defendants em- 
ployed plaintiff to work for them for a year at a stipu- 
lated rate and commissions. At theend of ten months 
they discharged him. In an action fora breach of the 
contract defendants offered, for the purpose of proving 
misrepresentation and fraud on the part of the plain- 
tiff in procuring the contract,to show that plaintiff 
represented to them when he was hired that he was a 
first-rate salesman, and to prove that he was not a 
first-rate salesman and knew that he was not, and that 
such representation was an inducing cause for the de- 
fendants entering into the contract; but the question 
and offer of proof were excluded as immaterial. Held, 
not error. Such a general statement, by way of self- 
commendation, unaccompanied by affirmation of any 
specific fact, and without evidence that the words used 
had acquired a precise and definite meaning among 
business men, was not a representation of fact on 
which defendants had aright to rely. Blair v. Laflin. 
Opinion by Gray, C. J. 

MERGER— WHEN MORTGAGE DEBT NOT EXTIN- 
GUISHED By.—The holder of a mortgage, with the as- 
sent of the mortgagors who had previously conveyed 
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the equity of redemption, took a deed of quitclaim 
and special warranty from the holder of the equity 
without assuming any obligation as to mortgage or 
mortgage debt. Held, that this did not extinguish 
the mortgage or debt, and that the holder of the mort- 
gage could recover upon the notes secured thereby. 
Loud v. Loud, 8 Metc. 519. It is undoubtedly true 
that in general, when a greater and lesser estate, 
which together constitutes the entire fee, unite in one 
person, @ merger results by operation of law. But it 
is equally true that in equity such merger is not al- 
lowed except to promote the intention of the party. 
And the doctrine of equity is adopted at law where 
the peculiar circumstances of the case require it as an 
alternative to sending the parties to a court of equity 
for relief. Accordingly it is established that when the 
owner of an equity of redemption purchases the mort- 
gage on the premises, such purchase shall or shall not 
work a merger as it may be for his interest; and that 
the strict rule of law will not be permitted to work a 
manifest injustice. Gibson v. Crehore, 3 Pick. 475; 
Hunt v. Hunt, l4id. 374; Swett v. Sherman, 109 Mass. 
281, distinguished. Tucker v. Crowley. Opinion by 
Soule, J. 








VERMONT SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1879.* 


HUSBAND AND WIFE—LIABILITY OF HUSBAND FOR 
NECESSARIES.— To recover of a husband who lives 
apart from his wife for necessaries furnished to the 
wife, it must be shown that they live apart either by 
mutual éonsent or by reason of the fault of the hus- 
band. Thus, where plaintiffs sought to recover for 
medicine furnished to a wife on a physician’s pre- 
scription, while she was living apart from her husband 
under circumstances gq. v., showing that she had de- 
serted him without apparent fault on his part, it was 
held that the wife could not pledge the husband’s 
credit, and that the plaintiffs could not recover. 
Thorne & Co. v. Kathan. Opinion by Redfield, J. 


LIBEL— PROCEEDINGS OF CHURCH ORGANIZATION 
PRIVILEGED .— When a defamatory communication is 
fairly made in the discharge of some public duty, 
moral or social, the occasion prevents the inference of 
malice that the law ordinarily draws from such a com- 
munication, and affords a qualified defense, depend- 
ing on the absence of actual malice. Thus, in case for 
libel it appeared that the Windham County Associa- 
tion, of which plaintiff and defendant were members, 
was un association of Congregational ministers, organ- 
ized in accordance with Congregational usage, and 
having an association covenant and by-laws, to which 
any Congregational minister residing in the county 
and of good standing might, by vote of the association, 
be admitted, and from which, on removal from the 
county, he might be dismissed by a letter commend- 
ing him to other like associations in other counties; 
and that such associations were recognized by Con- 
gregational churches, and membership thereof was 
considered among the churches as evidence of good 
ministerial standing. At one of its regular meetings 
the association, being actively incited thereto by the 
defendant, adopted by a unanimous vote the following 
preamble and resolutions: ‘‘ Whereas, charges of un- 
truthfulness, deception and creating disturbance 
among the churches, have been made against Rev. 
David Shurtleff [the plaintiff], a member of this body, 
therefore: Resolved, that we hereby withdraw fellow- 
ship from him till the 7th day of August next, at 
which time he is invited to appear before our body, at 
Wilmington, and show reason why he should not be 
finally dismissed without papers. Resolved, that the 





* To appear in 51 Vermont Reports. 





scribe be instructed to send a copy of this minute to 
the brother, and also to The Congregationalist and The 
Vermont Chronicle.’’ Agreeably to the vote and reso- 
lutions the scribe sent copies thereof, showing the 
votes, including the defendant’s, to the newspapers re- 
ferred to, and they were therein published. It appeared 
that the former of those newspapers was a denomina- 
tional paper published at Boston, Mass., and circulated 
among Congregationalists throughout New England; 
that the latter was a like paper published at Montpe- 
lier, Vt., and circulated among Congregationalists in 
Vermont; and that both were at the time of the pub- 
lication organs of Congregational churches, and of or- 
ganizations and institutions connected therewith. For 
several years prior to the publication complained of, 
reports of difficulties between plaintiff and his parish- 
ioners were in circulation, and defendant had received 
letters in relation thereto from time to time from min- 
isters and parish committees in various places where 
plaintiff was preaching, giving unfavorable accounts of 
his career, and some of them speaking of him as unfit 
for the office and work of the ministry, and asking de- 
fendant to do what he could to restrain him. Held, 
that defendant’s action before, and as a member of, 
the association, and the publication of the preamble 
and resolutions which were the result of that action, 
were privileged. Held, also, that the burden of proof 
as to whether defendant was actuated by actual malice 
was on plaintiff. Shurtleff v. Stevens. Opinion by 
Powers, J. 

SALE OF PERSONAL PROPERTY — CONCURRENCE OF 
DELIVERY AND PAYMENT.—Plaintiff sold defendant cer- 
tain tobacco in three lots at three different prices, to be 
delivered on plaintiffs premises, but to be taken to the 
railroad depot by plaintiff free of charge. Plaintiff, 
assisted by defendant, packed two lots of the tobacco, 
and defendant went away, after directing plaintiff to 
pack the other lot. The tobacco so packed was for- 
warded to defendant and duly received, and defend- 
ant paid part of the purchase-money. Plaintiff packed 
the third lot as directed and made it ready for delivery 
on his premises, and requested payment, which de- 
fendant refused, insisting that the tobacco was to be 
delivered at the depot and paid for there. Plaintiff, 
in the exercise of reasonable diligence, afterward sold 
the third lot for its full value, but for less than defend- 
ant had agreed to pay forit. Held, that as plaintiff 
was required only to be ready to deliver the tobacco at 
the time and place agreed on, and as he had done that, 
and as defendant had neither paid nor offered to pay, 
defendant had broken the contract; that the contract 
was entire; that plaintiff had a right to resell tho to- 
bacco, and might recover of defendant the difference 
between the most that he could get on resale and the 
agreed price, and in addition, the unpaid balance of the 
agreed price of what was delivered, and that as the cause 
was referred, andthe damages sought to be recovered 
such as might have been recovered on declaration such 
as the court might have allowed in amendment of a 
declaration in common counts in assumpsit, plaintiff 
might recover on such counts. Chitty on Cont. 431; 
Parsons on Cont. 484; Jones v. Marsh, 22 Vt. 144. 
Phelps v. Hubbard. Opinion by Dunton, J. 


WARRANTY—GOODS SOLD FOR A PARTICULAR USE.— 
Goods ordered of a manufacturer for a particular pur- 
pose, are impliedly warranted fit for that purpose. But 
the manufacturer is not bound to furnish the best 
goods of the kind that are or can be made, but only 
such as are usually made and used—such as are reason- 
ably fit for the purpose. Thus, where it appeared that 
gas-meters furnished by manufacturers on a general 
order worked as accurately and well, and lasted as 
long as the meters of other reputable makers, but did 
not work as accurately and well, nor last as long as the 
meters of certain English, and perhaps certain other 
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American, makers, it was held, that the meters were 
of the kind and quality required by the order. Harris 
Brothers v. Waite. Opinion by Royce, J. 








RECENT ENGLISH DECISIONS. 

CARRIER OF PASSENGERS—-STIPULATIONS IN TICKET. 
— Plaintiff took a return ticket, issued by the defend- 
ants, for the journey from London to Paris and back; 
and whilst he was being carried on the French rail- 
way, he sustained an injury, in respect of which he 
brought the present action. The defendants relied on 
a notice printed on their ticket, stating that the com- 
pany incurred “no responsibility of any kind, beyond 
what arises in connection with its own trains and 
boats, in consequence of passengers being booked to 
travel over the railways of other companies.” The 
ticket issued was in the form of a little book, with the 
words on the outside, ‘‘Cheap return ticket, London 
to Paris and back, second class; available for night 
services only.’’ In the inside of the cover were printed 
various matters relating to luggage, and to keeping the 
cover with the coupons, and the above notice on which 
the defendants now relied. There then followed, sewn 
up in the cover, the different coupons for the different 
stages of the journey. At the trial, the jury found 
the defendants had not done what was reasonably suf- 
ficient to bring this notice to the knowledge of the 
plaintiff; and that the plaintiff, in fact, had not seen 
it; and a verdict was found for the plaintiff for 250/. 
On motion to enter judgment for the plaintiff, held, 
that the only contract under which the defendants 
agreed to carry the plaintiff was contained in this 
ticket which they issued, the terms of which were to 
be found in the whole of the book which formed the 
ticket, and were not limited to what appeared on the 
outer cover. The case of Henderson v. Stevenson, L. 
R.,2 Scotch App. 470, therefore, did not apply; and the 
defendants, notwithstanding the findings of the jury, 
wore entitled to have judgment entered for them. 
Com. Pl. Div., Nov. 26, 1879. Burke v. South-eastern 
Railway Co. 

CONTEMPT—NOTICE OF INJUNCTION BY TELEGRAPH. 
—A sheriff, having an execution against one Bishop, 
had advertised certain property belonging to him at 
Deal for sale. Bishop went up to London from Deal 
on the morning of the day for which the sale had been 
advertised, with the expressed intention of returning 
to Deal by noon with the money to repay the debt for 
which the execution had been issued. He, however, 
filed a liquidation petition at 11.55, and his solicitors 
sent a telegram as follows: “From Learoyd & Co., 
solicitors, London, to the sheriff's officer in possession, 
Walmer Castle Hotel, Deal: Take notice, that the 
London Court of Bankruptcy has made an order re- 
straining you from selling or taking any further pro- 
ceedings in the action against Bishop.” When the 
telegram arrived, the sale— which had been postponed 
till twelve in order to give Bishop time to return—had 
commenced. The telegram was shown to the sheriff's 
deputy (the sheriff having gone to Canterbury), and by 
him to Langley. The sale was again postponed till the 
afternoon, to enable the auctioneer to communicate 
with the sheriff. The deputy then telegraphed to the 
sheriff for instructions, saying that a telegram had 
been received to stop the sale, but not mentioning the 
injunction. The sheriff telegraphed in reply: “If 
telegram from London does not state that Bishop has 
filed a petition, or that the debt has been paid, the sale 
is to proceed.’’ The sale was therefore continued and 


terminated. The auctioneer swore that he believed 
the telegram to be a mere ruse on the part of Bishop 
to procure a postponement of the sale; and that he had 
no belief or suspicion that any bankruptcy proceed- 
ings had been taken, or that any order had been made 








by that court. The debtor or his friends had pre- 
viously made representations that the debt would be 
paid, and there were other causes which the court 
thought went some way to justify the auctioneer’s sus- 
picious. Held (reversing the order of the court below), 
that the sheriff and auctioneer were not liable for con- 
tempt. Under certain circumstances, a notice by tele- 
graph of an injunction would be sufficient so as to 
make a person disobeying the injunction liable for 
contempt, actual notice must be proved and the bur- 
den of proving such notice was on those maintaining 
the fact. Court of Appeal, Nov. 12, 1879. Ex parte 
Smith & Langley, In re Bishop. 
ssitinemiecianliaminieai 


NEW BOOKS AND NEW EDITIONS. 





EWELL’s EvANs’ PRINCIPAL AND AGENT. 

A Treatise upon the Law of Principal and Agent in Contract 
and Tort. By William Evans, B. A., Oxon., and of the 
Inner Temple, Esq., Barrister-at-law, Edited and An- 
notated by Marshall D. Ewell, LL.D., Professor in 
Union College of Law, Chicago, and author of “‘A Treat- 
ise on the Law of Fixtures,’ “ Leading Cases on Disa- 
bilities,” etc. Chicago: Callahan & Company, 1879. Pp. 
i, 720. 

\ E have recently expressed our estimate of Mr. 

Evans’ work. See 19 Alb. L. J. 203. There is 
no necessity for repeating it, and no occasion to mod- 
ify it. His excellent work has certainly received great 
additional value for our market by the labors of the 
learned and judicious editor, who appears to have ac- 
complished the purpose announced in his preface, 
namely: * To present in the form of notes a summary 
of the American laws upon the topics discussed in the 
text, and to cite with considerable fullness the Ameri- 
can cases upon the subjects treated, and thus render 
the work useful to American students and practition- 
ers investigating this branch of the law.’’ The table of 
added American cases covers twenty-five pages, 
double-columns, and the editor has also added about 
one hundred English cases. The volume is astonish- 
ingly well printed, for a Chicago book, but this is ex- 
plained by the circumstance that the printing was done 
at Madison, Wisconsin. The treatise as it stands is 
extremely useful: perhaps we may say, indispensable; 
but the American work on Agency, as we said before, 
is still to be written. 


Hutcurnson’s LAw or CARRIERS. 


A Treatise on the Law of Carriers as administered in the 
Courts of the United States and England. By Robert 
Hutchinson, late of the Memphis Bar. Chicago: Calla- 
han & Company, 1879. Pp. xxix, 767. 

This treatise was completed by the author in 1877, in 
which year he was carried off by the yellow fever. The 
task of revision, and preparation of table of contents 
and cases, and of the index, and the reading of proofs 
and verification of citations, was generously under- 
taken, for the benefit of the author’s children, by the 
Hon. James O. Pierce and the Hon. Irving Halsey, 
circuit judges of the Supreme Court of Tennessee. It 
is not for us to pronounce whether so soon after the 
works by Angell and by Redfield on the same subject, 
there was a real demand for the present. Some highly 
important and very recent cases, however, appear in 
this which do not find a place in the others. From an 
examination of several subjects to which we have 
lately given particular consideration, we find that the 
investigation of the author has been exhaustive and 
his deductions are accurate and intelligent. For ex- 
ample, in regard to the burden of proof as to contribu- 
tory negligence, he takes the view which we had 
advanced, that ‘‘ by far the greater weight of author- 
ity, especially among the more recent cases, is in favor 
of the position’’ that ‘‘the plaintiff need only show 
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the negligence of the carrier and the injury resulting 
therefrom, and will not be required to go further and 
show, in order to make out his case, that he himself 
was free from contributory negligence;” and in sup- 
port of this doctrine he ranks New York. See ante, 
304, 359. In regard to the carriage of living animals, 
and imputable contributory negligence, which subjects 
have received considerable authoritative adjudication 
within a few years, the author has apparently missed 
nothing, and his conclusions accord with our own, 
which is as much as to say that we think him sound. 
The charitable work of the editors has been well done. 
There is an excellent analysis of contents, as well as 
an index and table of cases. In the latter, there isa 
convenient explanation at the top of every page that 
the numbers refer to the sections; but in the index 
we have to turn back to the beginning to ascertain the 
same fact. This, by the way, is a very common and 
annoying defect in law books. The book is printed 
by the same printer as the last above, but not so well 
done, but still noticeably better than they seem able to 
do in Chicago. 


GarRy’s CouRTS OF PROBATE. 

The Law and Practice in Courts of Probate under the Statutes 
and Decisions of the Supreme Courts of Wisconsin and 
Minnesota. With References to the Decisions in Mich- 
igan, Massachusetts, and other States where a similar 
system prevails, and many other references upon spec- 
ial subjects; with over Two Hundred Forms, prepared 
under the Revised Statutes of Wisconsin of 1878. By 
George Gary, county judge of Winnebago county, Wis- 
=o Chicago: Callahan & Company, 1879. Pp. xxvi, 

It is apparent from the title that this work is espec- 
ially adapted to the two Western States mentioned in 
it, and that it is not intended to supersede the works 
of Dayton, Redfield, Willard, and McClellan, which 
have acquired popularity in the East. Indeed, the 
author says, in his preface, ‘‘The divergencies of the 
legislation in the several States have rendered local 
works on probate law and practice a necessity.’’ So 
far as we can judge from a limited acquaintance with 

the peculiar legislation of those States, and from a 

cursory examination, the work seems intelligently 

performed, and the arrangement is certainly good, and 
all the conveniences of reference are furnished. The 
index is free from the fault pointed out in the last 
above work. As the author is a Wisconsin man, he 
naturally had his book printed somewhere else — Chi- 
cago, in this instance — and it is pretty fairly done for 
Chicago. 


CoNNECTICUT PRACTICE ACT. 


The Practice Act of the State of Connecticut, with the Orders, 
Rules, and Forms under the same prepared by the 
Judges of the Superior Court ; and the General Rules of 
Practice of the Supreme Court of Errors, and the Su- 
perior Court, as revised in June, 1879, Published by au- 
thority. Hartford: 1879. Pp. viii, 319. 

We are indebted to the courtesy of the Hon. Lafay- 
ette S. Foster for a copy of the above-entitled volume. 
The Practice Act covers only eight pages, and its pur- 
pose is *‘ to simplify procedure in civil causes, and to 
unite legal and equitable remedies in the same action.” 
Pleadings are complaint, plea in abatement or to juris- 
diction, demurrer, answer, reply. The rule as to 
joinder of causes of action is like ourown. Soas to 
the construction of pleadings, and joinder of parties. 
Process is not issued by the attorney. The rules clothe 
the skeleton of the act with a good many necessaries, 
such as regulations for amendment, etc. The forms 
are delightfully and audaciously concise—as much 
more brief than ours as ours are shorter than those of 
old time. The following, for example, is enough to 
stir the bones of old Judge Barculo, who butted his 





judicial brains out against our Code: ‘$100 is due to 
the plaintiff from the defendant on an instrument of 
which a copy is hereunto annexed, marked ‘ Exhibit 
A.’ The plaintiff claims $125 damages.’’ Verification 
of pleadings, however, is not required, which seems to 
us a defect, for occasionally that requirement prevents 
a vexatious and fictitious action or defense. The 
forms are 468 in number, and cover most of the con- 
tingencies of human life, from the bite of a “large 
dog,” to an architect’s claim for services. It must be 
a great comfort to the bar to know that demurrers 
will be scarce. They are a great humbug, anyway. 
——_—__>___——- 


CORRESPONDENCE. 


Rate OF INTEREST AFTER MATURITY. 


To the Editor of the Albany Law Journal: 

The excellent contribution on the above subject in 
your last issue overlooks the latest decision of the 
United States Supreme Court, which somewhat modi- 
fies the position of that tribunal as stated by your con- 
tributor. In Cromwell v. County of Sac, 96 U. 8. (6 
Otto) 51, at page 61, Mr. Justice Field, after citing a 
number of decisions in the State courts, remarks that 
**the preponderance of opinion is in favor of the doc- 
trine that the stipulated rate of interest attends the 
contract until it is merged in the judgment.”’ 

This statement is entirely obiter, for the decision of 
the point is clearly placed on the ground that the rule 
is so established in Iowa (from which State the case 
came), and ** being one of local law under a statute of a 
State, the constructiongiven by its tribunals should con- 
clude us.’’ Id. 62. The case is most valuable for the light 
which it throws on Brewster v. Wakefield, 22 How. 118, 
in which decision the court appeared to have laid down 
a broad rule on the subject. But Mr. Justice Field 
says: ‘“*That case came from a territorial court, and 
arose under ua statute which allowed parties to agree 
upon any rate of interest, however exorbitant, and 
only prescribed seven per cent in the absence of such 
agreement. This court, bound by no adjudication of 
territorial court, and looking with disfavor on the de- 
vouring character of the interest stipulated in that case 
(25 per cent), gave a strict construction to the contract 
of the parties.’’ But the learned justice cannot mean 
to say that the court will construe such contracts dif- 
ferently according as it approves or disapproves of the 
terms of the contract, nor does the decision in Brew- 
ster v. Wakefield lend itself to such a doctrine. The 
fundamental proposition in that case is this (see 18 
How. 127): ‘The contract being entirely silent as to 
interest if the notes should not be punctually paid, the 
creditor is entitled to interest after that time by 
operation of law, and not by any provision in the con- 
tract;’’ while the exorbitant rate of interest stipulated 
in the contract is merely alluded to, in the opinion, 
as having no tendency to raise a presumption that the 
parties intended that rate to rule after maturity. The 
general doctrine which was thus promulgated in 
Brewster v. Wakefield (and followed, without comment, 
in Burnhisel v. Firman, 22 Wall. 170, at p. 176), cannot 
be said to be overruled by the dictwm in Cromwell v. 
County of Sac, but the last decision does leave room 
for doubt as to what the final position of the court 
will be. 

But one thing appears to be clear—that whatever 
general rule may be laid down, the question is ulti- 
mately one of statutory construction, which the courts 
of each State must decide for themselves. The decis- 


ions in any State can hardly be used over the border, 
unless the statute is identical, which is rarely the case. 
In New York, where we have not merely a law fixing 
the rate of interest in the absence of contract, but a 
usury law, whose benighted severity puts to shame the 
legislation of the middle ages; in New York, if any- 
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where, it will probably be held that after maturity the 
creditor can ouly demand the statutory interest. 
Respectfully yours, 
ANSLEY WILCOX. 
Burra1o, December 8, 1879. 


To the Editor of the Albany Law Journal: 

In an article which appeared in the last number of 
the Law JouRNAL, entitled ‘‘ Rate of Interest after 
Maturity,” it is stated that “‘the rule in * * * the 
Supreme Court of the United States is in favor of the 
doctrine of damages,” and Brewster v. Wakefield, 22 
How. 118, and Burnhisel v. Firman, 22 Wall. 170, are 
cited in authority. Is the statement warranted? Crom- 
well v. County of Sac, 17 A. L. J. 264. Mr. Justice Field, 
in delivering the opinion of the court in the case last 
cited, says: ‘“*There are conflicting decisions in some 
of the States, though the preponderance of opinion is in 
favor of the doctrine that the stipulated rate of inter- 
est attends the contract until it is merged in the judg- 
ment;’’ and the context shows that Brewster v. Wake- 
field, supra, was not overlooked. It may be added that 
at the last General Term of our Supreme Court, Fourth 
Department, in Andrews v. Keeler, the true rule was 
held to be that ‘interest is to be computed according 
to the rate prescribed by the contract until it ceases 
to operate by being merged in the judgment,”’ the con- 
ventional rate in that case being six per cent. * 

December 8, 1879. 
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NEW YORK COURT OF APPEALS DECISIONS. 





HE following decisions were handed down Tuesday, 
Dec. 16, 1879: 

Judgment affirmed, with costs—Beebe v. Eastbrook; 
Kirkpatrick v. The N. Y. C. & H. R. R. R. Co. ; Sweet 
v. The Buffalo, New York & Philadelphia R. Co. (two 
cases); Wilkes v. The Mayor, etc., of New York; Fox 
v. The Globe Mutual Life Ins. Co. ; Stevens v. Brennan. 
— Judgment affirmed, without costs—Martin v. Pren- 
tice (two cases).—Judgment reversed and new trial 
granted, costs to abide event—Sickels v. Flanagan. — 
Order of General Term reversed and judgment for 
plaintiff on verdict affirmed, with costs—Richmond 
v. The Niagara Fire Ins. Co.— Order affirmed, with 
costs—Sucia v. O’Connor.—Motion denied—People 
ex rel. Smith v. The Village of Nelleton. 


——————_».__—_—- 
NOTES. 
HE President has sent to the Senate the nomination 
of Hon. George W. McCrary to the circuit judge- 
ship vacated by Judge Dillon. The selection has just 
been approved by a large meeting of the bar at Mr. 
McCrary’s home, and is indorsed by the press of both 
parties in the State.-—— In the United States Supreme 
Court, Mr. Chief Justice Waite has announced the fol- 
lowing rule, as Rule No. 31: All records and argu- 
ments printed for the use of the court must be in such 
form and size that they can be conveniently cut and 
bound so as to make an ordinary octavo volume. After 
the first day of October, 1880, the clerk will not receive 
or file records or arguments intended for distribution 
to the judges that do not conform to the requirements 
of this rule. 

The story given below is in circulation on the author- 
ity of the Troy Press: Everybody knows that Judge 
Bockes, of Saratoga Springs, is one of the ablest jurists 
now upon the bench of our Supreme Court; but very 
few are aware that the’musical powers of the judge are 
of a high order. It is doubtless owing to his honor’s 
modesty that this accomplishment has been concealed 
to a great degree from an appreciating public. Sacred 
music appears to be his favorite, and we are assured 
that few amateurs can sing a hymn with finer effect 
than the judge. Indeed, the following incident which 





occurred recently on the cars, near Utica, proves the 
truth of the assertion, and also discloses other charac- 
teristics of the judge: his gallantry, his kindness, and 
his habit of always using language, even in song, which 
is exactly fitted to the occasion. A lady was on the 
train, unattended, save by a fretful, crying baby. The 
poor woman’s strength was nearly exhausted from the 
long-continued strain, and she cast an appealing look 
around. It was too much for the soft heart of the 
chivalric judge. He arose, asked permission to take 
charge of the squaller, which was gratefully accorded, 
and then resumed his seat. The baby was at first as- 
tonished at this judicial interference with its rights 
through the audacious habeas corpus, became quiet, 
with his great round eyes staring up at the judge. 
Having satisfied his curiosity, his indignation began to 
boil over. Whereupon the judge, tossing the child 
gently in his arms, threw back his stately head, and in 
his best voice broke out with: “A charge to keep I 
have.”’ It was not until aloud roar of applause came 
from the delighted audience that the judge was re- 
minded how appropriate to the occasion was the hymn. 
[We have heard the learned judge give a good many 
charges, but we did not know until now that he had 
one to keep. Ep. A. L. J. 





The first annual meeting of the Alabama State Bar 
Association was announced to be held at Montgomery 
on December 4, 1879. The meeting was to be opened 
by the annual address of tho President, Walter L. 
Bragg, Esq., of Montgomery. Papers were to be read 
by Edmund W. Pettus, Esq., of Dallas, on ‘* The Mar- 
ried Woman’s Law ;”’ by George F. Moore, Esq., of 
Montgomery, on “Code Pleading and Practice in 
Alabama;”’ and Reports of the Committee on Legal 
Kducation and Admission to the Bar, by the Chair- 
man, John M. Martin, Esq., of Tuscaloosa; of the 
Committee on Jurisprudence and Law Reform, by 
the Chairman, Thomas H. Watts, Esq., of Montgom- 
ery; of the Committee on Judicial Administration 
and Remedial Procedure, by the Chairman, Hon. 
Henry D. Clayton, of Barbour, were expected. — 
The sudden death is announced in England of Edward 
William Cox, Sergeant at Law, in his 70th year. He 
was called to the bar in 1843, and in 1857 became re- 
corder of an English town. But he was more distin- 
guished as a journalist than as a lawyer. Sergeant Cox 
was the proprietor of the Law Times, and of The Field 
and Queen newspapers. The Law Times was under his 
editorial supervision. He was also the author of ‘* The 
Advocate,”’ published in 1852, and other popular works 
relating to legal subjects. 


The annual meeting of the International Code Com- 
mittee of America was held inthe city of New York, 
Dec. 11th. An executive committee was elected, in- 
cluding David Dudley Field, president; A. P. Sprague, 
secretary and treasurer; Theodore D. Woolsey, 8. 
TIrenzus Prime, F. A. P. Barnard, Samuel Osgood, 
Lafayette 8. Foster, John F. Dillon, Herschel V. 
Johnson, Erastus C. Benedict, Amasa J. Parker. It 
was resolved that the frequency of shipwrecks and col- 
lisions at sea imposes upon the government the neces- 
sity of legislation and treaty to provide better reme- 
dies against such catastrophes, and more effective 
means of redress than now exist. —— On motion of 
the secretary, Mr. Sprague, it was resolved that this 
committee view with satisfaction the general approval 
by European countries of he rule of general average, 
known as the “* York-Antwerp Rules,” but regret the 
action of the New York Chamber of Commerce in de- 
clining to join with other organizations in their uni- 
versal adoption. It is for the interest of the monetary 
and commercial classes of this country to aid in the 
procurement of international uniformity, not only in 
respect to the rules of general average, but as regards 
the laws of bills of exchange, coinage, and kindred 
matters. 
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CURRENT TOPICS. 





OME of the newspapers are very hard upon Mr. 
Waller on account of a question which he ad- 
dressed to Mrs. Hayden on her cross-examination on 
the pending trial of her husband for murder. Her 
testimony having been favorable to the accused, the 
counsel put this question: ‘‘ As this accused is your 
husband and the father of your children and as you 
have confidence in his innocence, let me ask you if 
your mind is in that condition that if you believed 
it necessary to save his life, you would hesitate to 
make an incorrect statement to serve that end?” 
The court ruled that the question was improper; 
why, we think it will puzzle the profession to con- 
jecture, except that the witness was a woman, and 
it seemed to be putting her in a hard place. It 
seems to us that the question was a perfectly proper 
one, and that the effusion of the daily newspapers 
is quite uncalled for. There is no ‘‘refinement of 
cruelty”? in it. Nor do we see any thing so terribly 
wrong in the remarks of Mr. Waller on the argu- 
ment for its admission as some of our contemporaries 
do. Perhaps counsel used too strong language in 
saying that a wife would tell an absolute falsehood 
to protect the man she loves; and perhaps his zeal 
took the bits in its mouth when he said that if his 
own wife would not perjure herself in his behalf, he 
would never love her again as now. Our contem- 
porary, the New York Daily Register, says: ‘‘ The 
man who, to escape the penalty of the law, should 
press his wife to violate her conscience, and should 
use the tenderest and strongest motives that move 
a woman’s heart in order to raise a conflict of affec- 
tion against legal duty, and to induce her to commit 
a crime to shield him, would not present himself in 
a very honorable light. For a prosecuting officer 
to avow this as the proper course, and to repudiate 
thus openly the legal sanction of an oath, is show- 
ing a zeal for conviction and a contempt for jus- 
tice.” We assent to this; but this is not what Mr. 
Waller argued for. He simply argued that nature 
would assert herself without any prompting, and 
that a loving wife must necessarily testify with a 
tremendous bias in favor of her husband. Every- 
body knows this to be true, and there is no justifi- 
cation for suffering theory to blind our eyes to the 
fact. 


In the Report of the Committee on Public Health 
relative to lunatic asylums, transmitted to the Leg- 
islature May 22, 1879, there is some very lively 
reading. Apparently the investigation was brought 
about by a dirty intrigue of a few physicians, who 
wanted the place of State Commissioner in Lunacy, 
and who instigated an unfounded attack upon the 
present commissioner, the Hon. John Ordronaux, 
To the petition for the investigation some ghly 
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respectable names, such as those of President Barn- 
ard, of Columbia College, and Prof. Draper, were 
obtained by fraud. The three principal promoters 
of the assault were physicians, Messrs. Hammond, 
Spitzka, and Kiernan. The former is a physician 
of good repute, but apt to get into trouble. The 
two latter had been in practice some four or five 
years each! Dr. Spitzka’s testimony before the 
committee leads us to think that the great medicine 
man is of the ‘‘ heathen Chinee” order. These emi- 
nent gentlemen thought Dr. Gray, of the Utica 
Asylum, decidedly incompetent, notwithstanding 
Dr. Bucknill speaks of his ‘‘ genius and enterprise ” 
which have made that institution ‘a brilliant school 
of psychology and of mental pathology.” But these 
three medical wizards get around that by saying 
that they do not think much of Bucknill as a pa- 
thologist !_ This is refreshingly cool. By the way, 
Spitzka tried once to get a position in one of the asy- 
lums, and failed. And Hammond was in the Utica 
Asylum but once in his life, and that twelve years 
ago. As might have been expected, the investiga- 
tion resulted in the triumphant vindication of Dr. 
Ordronaux and the conduct of the asylums. (See 
19 A. L. J. 205, 385.) 


We have received from Mr. James Joseph Hen- 
derson, of Shanghai, China, formerly United States 
Consul at Amoy, an interesting plea for the estab- 
lishment of an International Court for China. The au- 
thor apologizes, unnecessarily, for his work, stating 
that his ‘‘profession calls for the study of fourteen dif- 
ferent systems of laws, written in as many languages 
and administered by as many courts.” Among 
other things the writer notes the curious fact ‘‘ that 
a knowledge of the language of the people is re- 
garded by the Chinese themselves as an unnecessary 
qualification for a judicial officer to possess may be 
inferred from the fact that although different lan- 
guages are spoken in every province in the empire, 
by the law of China no one can be appointed to a 
judicial office in his native province, and that 
Chinese judges invariably employ local interpreters 
to translate the evidence of witnesses in court.” 
We agree with the writer that ‘it is encouraging to 
hear that the President of the United States has de- 
termined to appoint no man to a judicial consulate 
hereafter who has not been bred to the law.” The 
pamphlet concludes with the interesting account of 
the origin, jurisdiction and procedure of the Inter- 
national Court of Egypt, from the pen of the Hon. 
George D. Batchelder, late of Saratoga Springs, N. 
Y., one of the judges of that court, contributed to 
this JourNAL (19 A. L. J. 289). 


There is one advantage in the English separation 
of attorneys and solicitors from barristers, which 
seems to make up for the inability of the latter to 
maintain an action for services. The former are 
bound to provide for them, even as the inferior 
beasts were fabled to hunt for the monarch of the 
ammal kingdom. There is something comfortable 
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many guineas, and the guineas accompanying the 
same, i. ¢., if one can only find purveyors ready to 
pay tribute. Then there is another comfortable in- 
stitution therewith connected, namely, ‘‘refresh- 
ers.” ‘*Refreshing” consists in doing so some 
more. Hence the barristers’ favorite hymn is, ‘‘ oh, 
re-fresh us,” etc. Now in Harrison v. Wearing, 41 
L. T. (N. 8.) 376, Jessel, M. R., has held that in 
the Chancery Division refreshers should be allowed 
to counsel for every day occupied by the trial be- 
yond one entire day, where the evidence is oral. 
The origin of refreshers, he says, is in the fact that 
no one can tell beforehand how many witnesses are 
going to be called. He remarks: ‘The length of 
time cannot be the test, because one counsel may be 
very long on a very small point of law, and another 
very short on a great point of law. The suitor 
would in that case pay more for a bad counsel, who 
wasted much time in irrelevant argument, than if 
his counsel could put into a small compass all that 
was to be said. Such arule would be a premium 
on long and unnecessary arguments.” We wonder 
if they do not have refreshers in Connecticut. We 
know not how else to account for the undiminished 
liveliness of Messrs. Waller and Watrous on the 
Hayden trial, after some two monthis. 


In a review of von Ihering’s ‘‘ Struggle for Law,” 
we adverted to his defense of Shylock. It is curious 
enough to reproduce. He says: 

‘***T crave the law.’ In these four words the poet 
has described the relation of law in the subjective 
to law in the objective sense of the term, and the 
meaning of the struggle for law, in a manner better 
than any gyre age of the law could have done it. 
These four words change Shylock’s claim into a 
question of the law of Venice. To what mighty 
giant dimensions does not the weak man grow when 
he speaks these words! It is no longer the Jew de- 
manding his pound of flesh; it is the law of Venice 
itself knocking at the door of justice; for his rights 
and the law of Venice are one and the same; they 
both stand or fall together. And when he finally 
succumbs under the weight of the judge’s decision, 
who wipes out his rights by a shocking piece of 
pleasantry, when we see him pursued by bitter scorn, 
bowed, broken, tottering on his way, who can help 
feeling that in him the law of Venice is humbled; 
that it is not the Jew, Shylock, who moves pain- 
fully away, but the typical figure of the Jew in 
the middle ages, that pariah of society who cried 
in vain for justice ? His fate is eminently tragic, not 
because his rights are denied him, but because he, a 
Jew of the middle ages, has faith in the law — we 
might say, just as if he were a Christian —a faith in 
the law, firm as a rock which nothing can shake, 
and which the judge himself feels until the catas- 
trophe breaks upon him like a thunder clap, dispels 
the illusion, and teaches him that he is only the 
despised medieval Jew, to whom justice is done by 
defrauding him.” ‘‘The jurist can only say that 
the bond was in itself null and void, because its pro- 
visions were contrary to good morals.” But failing 
to take this ground, ‘‘it was wretched subterfuge, 
a miserable piece of pettifoggery” to deny the right 
to shed blood in cutting the pound of flesh.” Just 
as well might the judge deny to the person whose 
right to an easement he acknowledged, the right to 





leave foot-marks on the land, because this was not 
expressly stipulated for in the grant.” 


Contemporaneously, an English dramatic critic 
says, on the same topic: 

‘*There is something grandly pathetic in the fixed 
claim of the Jew, as he stands in the judgment hall, 
a figure of Fate inexorably persistent, demanding 
the penalty of his bond; he is no mere usurer pun- 
ishing a bankrupt debtor; if he avenges private in- 
juries he also represents a nation seeking atonement 
for centuries of wrong. By what a technical quib- 
ble is he denied justice and tricked out of both pen- 
alty and principal. What a pitiful cur is Gratiano 
to yelp at his heels! One’s sympathies follow the 
baffled and persecuted Jew as he slowly withdraws 
from the court; it is impossible to feel much inter- 
est in the release from peril of that very dull person- 
age, Antonio.” 

Now both these learned gentlemen have evidently 
been reading up the early volumes of this JourNnat. 
The same legal view of the situation was taken in 
‘** Shylock v. Antonio,” 5 A. L. J. 193, where the 
writer said, first, the bond was unreasonable and 
absurd; second, it was void as against good morals; 
and third, it was extinguished by the tender of the 
amount of the loan which it was given to secure. 
He also takes the same view as to the incident of 
bloodshed. We should not have recurred to this 
article, unless Prof. von Ihering had stolen his 
thunder, and got much applause for it. Therefore, 
it is but just to the author of that article to disclose 
his name, hitherto a profound secret. Let Prof. 
von Ihering put himself in communication with Mr. 
Esek Cowen, of Troy, N. Y., and he will learn 
some more about Shakespeare and law, too. 


The legality of the cumulative sentences of the 
Tichborne claimant is about to be tested. As we 
understand it, the prisoner, having served out one 
component term of the aggregate sentence, intends 
to apply for his discharge on the ground that the 
remainder of his sentence is illegal, there being but 
one indictment with a general verdict of guilty. 
This course is consented to by the attorney-general, 
who, it is said, was influenced by the decision of our 
Court of Appealsin the Tweed case. The Tichborne 
case was relied on by the people in that case as an 
authority for the cumulative sentence. See 60 N. 
Y. 559. The court then said of it: ‘‘ The decision 
cannot be regarded as authoritative evidence of the 
law with us. It is enough to say that no question 
appears to have been made to the judgment, and 
whetherit is as authorized by some statute, we do not 
know. Be that as it may, the judgment has not re- 
ceived the sanction of any court in bane, and has 
not ripened into a precedent, even in England. It 
is, at most, but evidence of what the common ‘aw 
is, as now administered in that country, but no evi- 
dence of what it was on the 19th of April, 1775.” 
It is to be hoped that the English court will not inter- 
fere with the claimant’s sentence, for if they should 
happen to concur with our court, it would be the 
death of the venerable Mr. O’Conor. 
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NOTES OF CASES. 


HE case of Johnson v. Humboldt Ins. Co., Supreme 
Court of Illinois, June 25, 1879, 8 Rep. 680, 
was upon an insurance policy. The policy contained 
this provision: ‘‘The amount of loss or damages to 
be estimated according to the actual cash value of 
the property at the time of the loss, and to be paid 
sixty days after due notice and proof of the same 
made by the assured, and received at this office, in 
accordance with the terms and conditions of this 
policy, unless the property be replaced, or the com- 
pany have given notice of their intention to rebuild 
or repair the damaged premises;” and there was 
annexed to the policy this condition: ‘It is fur- 
thermore hereby expressly provided and mutually 
agreed, that no suit or action against this company 
for the recovery of any claim, by virtue of this pol- 
icy, shall be sustainable in any court of law or 
chancery, until after an award shall have been ob- 
tained fixing the amount of such claim in the man- 
ner above provided, nor unless such suit or action 
shall be commenced within twelve months next after 
the loss shall occur; and should any suit or action 
be commenced against this company after the ex- 
piration of the aforesaid twelve months, the lapse 
of time shall be taken and deemed as conclusive 
evidence against the validity of the claim, any stat- 
ute of limitation to the contrary notwithstanding.” 
The action was not brought within twelve months 
after the loss occurred, but within twelve months 
after the expiration of sixty days after the loss. 
The court said: ‘‘It is agreed that the only question 
presented by the record is, whether, under the above 
condition, the suit was brought in time. Appel- 
lants contend that the twelve months did not begin 
to run until the expiration of sixty days after the 
occurrence of the fire. It all depends on the mean- 
ing of the language the parties have employed to 
express their intention when the contract was exe- 
cuted by them. As they expressed and must have 
understood it, we must carry it into effect. The 
two clauses, considered together, obviously provide 
that the company shall have sixty days within which 
to make payment, after notice and proof of loss; 
but in no event should a suit or action be com- 
menced after the expiration of twelve months from 
the date of the fire producing the loss. Any other 
meaning attached to the language, it seems to us, 
would be strained, unreasonable, and in direct vio- 
lation of the plain intention of the parties, clearly 
expressed.” This is in conflict with Hy v. Star 
Ins. Co., New York Court of Appeals, May 20, 1879, 
19 A. L. J. 477, 506. In Chandler v. St. Paul, ete., 
Ins. Co., 21 Minn. 85; 18 Am. Rep. 385, the lan- 
guage was, ‘‘ within the term of one year after any 
claim shall occur,” and the time was held not to 
commence running until a year from the furnish- 
ing of proofs, if not from the time when the loss 
became payable. 


An interesting question of municipal power over 
contracts was decided in Zurner v. Dougherty, Su- 
preme Court of California, October 6, 1879, 8 Rep. 





746, in which an earlier decision is effectually over- 
ruled. A contract was entered into for the grad- 
ing of a street, and the time mentioned in the con- 
tract for the performance of the work having ex- 
pired, the contractor applied for an extension of 
time, which was refused by the board of supervis- 
ors. The board thereafter granted the extension. 
The court said: ‘‘The question here presented is a 
question of power. After the expiration of the 
time fixed in the contract, and after having refused 
to extend the time, has the board the power to grant 
an extension of the time for the completion of the 
work under the contract ? The language of the act 
is: ‘And said superintendent shall fix the time for 
the commencement and completion of the work un- 
der all contracts entered into by him, and may ex- 
tend the time so fixed from time to time under the 
direction of the board of. supervisors.’ Were there 
no provision of this character in the statute, the 
power to extend the time could only be claimed as 
arising by necessary implication, and it might be 
extremely difficult to uphold the power; and were 
the question now for the first time presented to this 
court, whether a valid extension of time could be 
gvanted after the expiration of the time fixed in the 
contract, we would feel great hesitation in holding, 
as was done in Zaylor v. Palmer, 31 Cal. 246, that an 
extension granted after the expiration of the time 
mentioned in the contract was valid. But no case, 
so far as we are aware, has gone to the length of 
holding that when the time mentioned in the con- 
tract has expired, and the board has thereafter re- 
fused to extend the time, it can grant a valid exten- 
sion of time for the completion of the contract, nor 
do we know of any principle upon which such an 
exercise of power can be upheld. It would virtually 
be the making of a new contract. Before the ex- 
tension of the time it is obvious that the contractor 
could claim nothing under the contract, and it 
would be as impossible for him to attempt to do so 
as it would be if he had abandoned the contract, or 
rescinded it, as far as he had power so todo, If 
the board possesses that power, it would seem diffi- 
cult to assign any limits to its exercise; and the 
board might, by that process, infuse life into con- 
tracts, under which nothing had been done, for an 
indefinite number of years— and perhaps contracts, 
as well, which had formally been abandoned, or 
from which the contractor had been released.” 


In Jiouston and Texas R. R. Co. v. Nixon, Texas 
Supreme Court, Oct. 21, 1879, 3 Tex. L. J. 177, 
the following was held: The statute requiring that 
while railroad trains are passing through towns, etc., 
the bell shall be kept ringing, superadds a duty 
upon the railroad company, the disregard of which 
would impose no other liability than would follow 
from a common-law duty in respect to care in run- 
ning a train. If by reason of the failure to ring 
the bell, a party injured by the train was not aware 
of its approach and the injury resulted from the 
negligence in not ringing the bell as the proximate 
cause, then the company would be liable under the 
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statute. If a party injured by the train had notice 
of its approach, then the mere failure to ring the 
bell would not render the company liable for the 
injury caused by the train. The court cite: Steves 
v. R. R. Co., 18 N. Y. 422; Galena and Chicago 
Union Railroad Co. v. Loomis, 13 Ill. 548; Artz v. 
Railroad Co., 34 Iowa, 153; Holman v. R. R. Co., 62 
Mo. 562; Stoneman v. R. R. Co., 58 id. 504-5; Chi- 
cago and Rock Island R. R. Co. v. McKean, 40 Tl. 
218. For a collection of the authorities on this 
subject, see note to Louisville, etc., R. R. Co. v. 
Commonwealth, 13 Bush, 388; 26 Am. Rep. 207. 


——______—— 


THE DARTMOUTH COLLEGE CAUSES.* 


HE contents of the present volume were origin- 
ally published in the Southern Law Review, and 

at the time attracted considerable attention by their 
boldness, vigor, and acuteness. The author is fa- 
vorably known as the former reporter of the Supreme 
Court of New Hampshire. He has the professional 
learning, experience, and sagacity which qualify him 
to criticise the decisions in question, and has evi- 
dently expended a vast amount of time and pains 
in minute investigations and research. The result 
is that we have a microscopic account of the origin, 
progress, and event of these famous litigations; 
some interesting views of their secret history; un- 
sparing criticisms of the conduct and motives of 
the great judges who have hitherto been considered 
too awful to be criticised; and some acute and 
lawyer-like discussions of the basis of the doctrine 
which these decisions have been supposed to estab- 
lish. It is well to state at the outset, that the au- 
thor believes that doctrine to be erroneous; a belief 
which is shared by many influential lawyers and 
judges of late years. His argument on this ques- 
tion cannot but command universal respect for its 
research, intelligence, and logical virility, if it does 
not obtain common acceptance. He certainly makes 
a very strong case for his position, based on histori- 
cal investigation, that the framers of the Constitu- 
tion intended the ‘‘ obligation clause ” to apply only 
to private executory contracts, and that they never 
dreamed that it would be strained to cover legisla- 
tive grants. To those who have paid any atten- 
tion to this grave question, it is familiar that the 
courts of this country, even the Federal Supreme 
Court, have been fighting shy of the logical results 
of the decision in 7rustees v. Woodward. Mr. Shir- 
ley states the progress of the doctrine in the Fed- 
eral court as follows: ‘‘In Pletcher v. Peck the court 
decided that the States were prohibited by the obli- 
gation clause from impairing any contract, includ- 
ing legislative grants; in Trustees v. Woodward, that 
the clause referred only to contracts in respect to 
property; in the Bridge case that presumptively it 
did not refer to royal or legislative grants; in Ogden 
v. Saunders, that it had no reference to prospective 





*The Dartmouth College Causes and the Supreme Court 
of the United States. By John M. Shirley. St. Louis: G. I. 





Jones and Company. 1879. Pp. 469. 


contracts; in the Granger cases, that the Legislature 
was only prohibited from interfering witi the formal 
title and nominal use of the grantees under those 
charters; and in the Beer case, if we are correctly 
advised as to its import, that the Legislature may 
extinguish the charter and the rights of the grantees 
by prohibiting or destroying that use, if deemed 
detrimental to the public morals. This zigzag line 
is the natural result of pushing the interpretation of 
the clause at first beyond its normal meaning, in 
disregard of the principles of legal gravitation.” 

Mr. Shirley makes the most of the very peculiar, 
not to say suspicious, circumstances attending the 
decision of this great cause. If the reader derives 
the strong impression that the final agreement of 
the court was brought about by exterior influences, 
his conclusion will not be very different from our 
own. The cause came on for argument March 10th, 
1818, and on the morning of March 13th, the chief 
justice announced as the result of a conference that 
the court could not agree. The chief and Washing- 
ton were for the plaintiffs; Duvall and Todd were 
for the defendants; the other three, Story, Livings- 
ton, and Johnson, were undecided, but Story had 
not recanted his expressed opinion against the plaint- 
iffs. The decision was not rendered until February 
2d, 1819. The predictions of Webster as to the 
eventual conclusions of the three non-committal 
judges; the account of the political back-door in- 
fluences brought to bear on them, especially through 
Kent, whose original opinion was hostile to the 
plaintiffs, and who himself had first to be converted ; 
the history of Story’s remarkable judicial somersault 
during the recess; the narrative of the peculiar clev- 
erness with which the chief justice evaded Pink- 
ney’s well-understood intention to move for a re-ar- 
gument; and the disclosure of the very extraordi- 
nary aversion of the judges to the introduction of 
any new facts into the case, which was presented 
upon an agreed statement; all fill the most child- 
like and unsuspecting mind with an unpleasant sus- 
picion that the decision was the result of manage- 
ment and intrigue. ‘‘Can such things be, and 
overcome us like a summer cloud, without our spe- 
cial wonder ?” 

Mr. Shirley’s style is generally very good. Occa- 
sionally his enthusiasm is rather too much for his 
rhetoric, as in the closing sentence of the book: 
‘*The Supreme Court may, for the time being, hesi- 
tate and fluctuate as in the South Ottawa Bond case, 
but these rules must govern until, as it has already 
done in relation to admiralty jurisdiction, it turns 
its eye to the pole-star of legal truth, and in spite 
of adverse winds and baffling currents, sails out 
into deep water and ignores the pernicious principles 
supposed to have been established in Trustees v. 
Woodward.” We submit, that it is asking too much 
of a ship to have a knowledge of good and evil. 
The worst fault of the book however is its want of 
method and coherent arrangement. It contains ex- 
cellent pictures of the judges and lawyers connected 
with the litigation, but they are scattered, and 
break up the orderly course of the narrative. The 
same is true of the history of the other constitu- 
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tional cases involving similar principles. So of the 
narrative of the intrigue in the recess. No one sub- 
ject is treated continuously and completely in any 
one place. This is a very vexatious fault, but easily 
remedied, and we hope that Mr. Shirley will re-ar- 
range the materials of his excellent book. To give 
an idea of the author's powers we subjoin portions 
of his portraits of Marshall and Story, which are 
not unworthy of Motley or Macaulay. They are 
delightful reading, but in regard to Story we cannot 
avoid the feeling that the critic is not altogether 
without prejudice. Of Marshall he says: 


‘¢Mind and body harmonized with each other, but 
in both Marshall was unlike other men—an extra- 
ordinary and peculiar being. He was tall — six feet 
in height —thin, slender, angular, meager, and 
emaciated, but erect and agile, while his muscles 
were so relaxed, and joints so loose, as to destroy 
all harmony in his movements and grace in his ac- 
tions. His complexion was swarthy; his head was 
small, covered with shocks of thick, stout, wiry 
hair, raven black; his forehead was rather low, but 
upright, and full in the temples; his face was small, 
making nearly a circle in its outline; his eyes were 
small, twinkling, piercing, and dark as midnight; 
his voice was dry and hard; his attitudes, at best, 
extremely awkward, and his only gesture in speak- 
ing was a perpendicular swing of the right arm.” 
‘* He was simple and unpretentious, and as modest, 
sensible, and averse to every form of notoriety as he 
was courageous; he had an ardent, social nature, a 
seductive, personal magnetism; he was a delightful 
companion, fluent and facile in conversation, and 
aside from Andrew Johnson, the most eloquent list- 
ener in the Union; he was full of sly, waggish hu- 
mor, genial and convivial; his temper was serene and 
imperturbable, his patience almost inexhaustible, 
and his judgment clear, cool, wary, and calculating. 
In youth and early manhood he delighted in foot- 
races and the rough sports of the country; and was 
as full of poetic longings, aspirations, day-dreams, 
and romances as a school-girl. Naturally indolent 
and seldom studious, from boyhood to the ‘ yellow 
leaf’ of old age, his soul revelled in quoit-pitching 
by day and novel-reading by night. Like Webster 
he loved a plain home and a sumptuous board, loved 
solid power and the luxury of ease; and like Ever- 
ett, loved the old home, old scenes, old friends and 
old wine. He never sought office; cared little for 
place, nothing for titles. He was a born diplomat- 
ist, and showed himself an overmatch for Talley- 
rand, with all the latter's training. He was a nat- 
ural politician, and in general knew thoroughly the 
public men of Virginia and Maryland, with whom 
he was brought in personal contact, and but little of 
those in the rest of the Union. His powers of analy- 
sis, like those of Fox, were singularly acute; no 
man could be clearer, if he chose, in statement and 
in reasoning; but when hard pressed, his subtlety 
in both, equalled only by that of Aaron Burr in 
practice, enabled him to ascend into the clouds, be- 
yond the reach of ordinary minds. He cared little 
for authority, but relied mainly on his own reflec- 
tions.” “Without imagination, his mind was essen- 
tially mathematical and legislative. He loved not 
Coke, the stern old framer of the Petition of Right, 
but the courtly Blackstone. He lacked the attain- 
ments of Jay, the great legal learning and the superb 
organizing genius of Rutledge. Great opportuni- 
ties were afforded him during his long judicial life, 





which Ellsworth never had; but the kingly dignity, 
the exalted conscience, the immutability of will, 
and the slow but ponderous intellect of the latter 
were wanting.” 

Story’s ‘‘mental and physical constitution were 
both of the most elastic character. Without a stain 
of impurity, he had an ardent social. nature; was 
open, lavish in his kindness to those he liked, and 
was a most delightful companion, even when, in later 
years, he sometimes wearied with his egotism, as he 
warmed with the recital of his early combats, 
‘shouldered his crutch, and showed how fields were 
won.’ From childhood he was ambitious beyond 
measure, and determined to be ‘the captain or noth- 
ing;’ he was as proud of his plwnage as any bird or 
woman, and as sensitive and sore as either, when 
it appeared to him that any attempt had been made 
to mar or despoil it. If such attempt were in any 
degree successful, though he sometimes forgave, he 
seldom tolerated the presence of their authors, and 
never forgot them, or ceased to feel the smart. 
Swift of apprehension, he read every thing, remem- 
bered it, put it away in order, and held it at all 
times at his command. In orderly industry and 
power of application he had no rival at the bar or 
on the bench. His power for the acquisition of 
knowledge bordered upon the marvellous; he was 
as busy as the ‘ fatal sisters;’ he laid all under con- 
tribution; he was the Amazon which made tributary 
every rill of personal anecdote or political gossip. 
As a law lecturer there never was his like; he was a 
full reservoir; ready, fluent, and never hesitating for 
a word, the flood poured at command, as zesty and 
sparkling as a river of champagne. He had all that 
New England shrewdness and practical judgment 
in business matters and the common affairs of life 
which Marshall so much lacked. No sane man was 
likely to tell the ‘sapling story’ at his expense. [We 
confess not to understand this allusion.— Ep.] He 
was a born politician and manager of men; he knew 
every phase of human nature, and how to deal with 
it.. When the occasion required, he had the cour- 
age of his opinions as but few men have. His la- 
bors were almost incredible. Besides other duties, 
which were enough to crush most men, he framed 
many of the most important acts ever adopted by 
Congress or pressed upon its addition —the credit 
of which was usually taken by others—and for 
thirty-three years turned out opinions, decisions, 
volumes of reports, and huge treatises upon legal 
topics, with the velocity of a patent machine. He 
was the great source of legal and political ae 
from which Webster, and others scarcely less noted, 
drew, in their debates in Congress and elsewhere. 
His opinions will probably stand higher, in the here- 
after, than liis text-books, except his works on the 
Conflict of Laws and the Constitution.” 


We cannot forbear giving in conclusion the fol- 
lowing estimate of Webster: 


‘‘ Webster was not a learned man, much less a 
learned lawyer; but he was a great man. A sort of 
half justice has been done to his purely intellectual 
gifts; a century hence ample justice may be done 
them. Few gave him credit for tact and manage- 
ment; but no American equalled him in his knowl- 
edge of men, and his power to overawe and per- 
suade judges as well as others, No skilled performer 
ever handled the keys of his instrument with any 
thing like the consummate skill and art with which 
Webster, when hard pressed, played upon the pre- 
judices, passions, and sympathies, as well as the 
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understanding of men. He turned his knowledge 
of genealogy into a system of philosophy. He 
knew Judge Marshall, his court, their prejudices, 
and their antecedents.” ‘‘And Webster, what can 
we say of him! In his simple and unaffected in- 
tellectual greatness, he towered as much above the 
mass of mankind as Mount Hood above the smiling 
valley of the Willamette, the foot-hills, and the 
snowy peaks which encircle it. He was one of those 
great men who are, as it were, the landmarks of 
ages; he was endowed with a majestic presence; 
those great, deep, black eyes, with their intense 
coal-fire glow, which had come down to him on the 
stream of generations from Stephen Bachiler, seemed 
as if they searched alike the seen and the unseen 
world; his wonderful voice, which has thrilled the 
very marrow in our bones even when the end of the 
mighty old man was nigh, was the attribute of one 
born to convince and conquer.” 
—_——__¢___. 


CHATTEL MORTGAGES UPON STOCKS IN 
TRADE. 

UESTIONS of the fraudulency as to creditors or 
() purchasers of the mortgagor, of chattel mort- 
gages upon stock in trade have been, and continue to 
be, frequent subjects of contention before the courts in 
this country and in England. The decisions of our 
courts upon this subject in several different States 
seem, as they read, entirely irreconcilable, but when 
the various statutes of those States concerning chattel 
mortgages are examined, and their points of differences 
noted, the decisions are found to be, as a rule, in bhar- 
mony. 

I purpose, in this article, to examine the law on this 
subject, only as it seems to be fixed by the decisions of 
the Court of Appeals of this State. From a careful ex- 
amination of these decisions, I think they establish the 
following rules: 

1. If a chattel mortgage upon a stock in trade in 
express terms permits the mortgagor to sell the same 
in the course of business, and appropriate the proceeds 
to his own use, it is fraudulent and void as to bona fide 
creditors or purchasers of the mortgagor. 

2. If such a chattel mortgage does not, in express 
terms, permit the mortgagor to sell the stock in the 
course of business, and appropriate the proceeds to his 
own use, but there is a concurrent agreement, oral or 
written, between the mortgagor and mortgagee, per- 
mitting such sales, and appropriation of the proceeds, 
the mortgage is fraudulent and void as to bona fide 
creditors or purchasers of the mortgagor. 

And in each of the above cases, the question of the 
fraudulency of the mortgage, notwithstanding the 
terms of the statute, is not forthe jury, but it is for 
the court to declare the mortgage fraudulent and void 
as to such purchasers and creditors, as matter of law. 

38. If such a chattel mortgage does not itself contain 
an agreement, and there is noconcurrent agreement, 
permitting the mortgagor to sell the stock in the course 
of business, and appropriate the proceeds, mere proof 
of knowledge of such sales on the part of the mortga- 
gee is not sufficient to warrant the court in declaring 
the mortgage fraudulent and void as matter of law as 
to bona fide purchasers and creditors of the mortgagor, 
but the question is one for the jury. 

In using the terms bona fide purchasers, or creditors, 
l of course intend to include the executors, adminis- 
trators, assignees, etc., of the mortgagor who stand in 
the place of and represent creditors of the mortgagor. 
R. S., 6th ed., vol. 3, p. 146, $1; p. 143, $5. 

The case of Griswold v. Sheldon, 4 N. Y. 581, was an 
action in trover by the mortgagee ina chattel mort- 
gage, against execution creditors of the mortgagor who 




















had caused the property described in the mortgage to 
be levied on and sold. The chattel mortgage was upon 
a stock of groceries, and showed on its face that the 
mortgagor was to retain possession of, and sell the 
same as hisown. The trial justice refused to nonsuit 
the plaintiff, and held that the question of the fraudu- 
lency of the mortgage was for the jury. This ruling 
the Court of Appeals reversed, holding the mortgage 
void as to creditors as matter of law. 

Edgell v. Hart, 9 N. Y. 213, is a case where a chattel 
mortgage, upon a stock in a retail store, in terms pro- 
vided that it should be a lien upon all articles of a like 
nature to those mentioned in the mortgage, which 
might be in the store at the time of default in the con- 
dition; and that the mortgagor should remain in pos- 
session of the chattels, but forbidding him to sell any 
of them on credit. It was held fraudulent and void as 
to creditors as matter of law, on its face, as showing an 
agreement that the mortgagor might sell the goods as 
his own for cash. 

In Ford vy. Williams, 13 N. Y. 577, the mortgage con- 
tained no provision allowing the mortgagor to sell the 
stock, but there was evidence tending to show that the 
mortgagor did dispose of the same in the course of 
trade, and that it was done with the knowledge of the 
mortgagee. The trial justice ruled that the question 
of fraud was one for the jury, and the ruling was 
affirmed. 

Gardner v. McEwen, 19 N. Y. 123, holds that where 
there is no agreement proven between the mortgagor 
and the mortgagee, allowing the sale by the mortgagor 
of the stock mortgaged, but there is evidence tending 
to show that such sales did take place with the know!- 
edge and assent of the mortgagee, the question of the 
fraudulency of the mortgage as to creditors is for the 
jury. 

In Ford vy. Williams, 24 N. Y. 359, it was held that 
an agreement that the mortgagor was to keep posses- 
sion of the goods covered by the chattel mortgage, 
retail the same, and pay over the proceeds to the mort- 
gagee, did not render the mortgage fraudulent in law, 
but presented a question of good faith for the jury; 
and the same is held in Miller v. Lockwood, 32 N. Y. 
293. 

The opinions of Grover and Woodruff, JJ., in 
Russell v. Winne, 37 N. Y. 591, contains expositions 
of the subject in general harmony with all the cases 
here cited. 

In Mittnacht v. Kelly, 5 Abb. (N. 8S.) 442, which is a 
decision by the Court of Appeals, this case was pre- 
sented: A chattel mortgage was given upon a certain 
retail stock in trade, ** with the increase and decrease 
thereof,’ the mortgagor to remain in the possession of 
“the goods and chattels, and the full and free enjoy- 
ment of the same.’’ Held void upon its face as against 
creditors. 

In Frost v. Warren, 42 N. Y. 204, the following rule 
waslaid down: The fact that the mortgagor contin- 
ues to sell the mortgaged property with the knowledge 
of the mortgagee does not render’the mortgage fraudu- 
lent in law as against creditors, in the absence of proof 
that such selling was in pursuance of an agreement be- 
tween the mortgagor and the mortgagee. The question 
of fraud is for the jury. 

The recent case of Southard v. Benner, 72 N. Y. 424, 
presents an explicit decision of the questions under 
discussion in this article. A chattel mortgage was 
given upon astock of lumber. There was no express 
written or oral agreement proved, allowing the mort- 
gagor to goon and sell; but there was evidence that 
such sales had been made by the mortgagor right along 
from the time of the making of the mortgage, and also 
evidence tending to show that such sales had been 
made with the knowledge and assent of the mortgagee. 
The Court of Appeals affirmed the rule laid down by 
the trial justice in charging the jury, to wit, that if, at 
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the time of the execution of a chattel mortgage, it is 
agreed between the mortgagor and the mortgagee, 
either in the mortgage itself or outside of it, that the 
mortgagee may go on and sell the stock and use the 
proceeds, the mortgage is fraudulent and void as 
against creditors. It was further held that such an 
agreement might be inferred by the jury from proof 
that the mortgagee had permitted such sales to be 
made. 

These are the principal decisions of the Court of Ap- 
peals on the subject under discussion; and it will be 
observed that it seems fairly deducible from them, that 
where there is an agreement outside of the mortgage 
itself between the mortgagor and mortgagee, permit- 
ting the mortgagor to sell the stock in trade mortgaged, 
and appropriate the proceeds, such agrcement, or an 
understanding that there was to be such an agreement, 
must have been contemporaneous with the making of 
the mortgage, to enable the court to take the case away 
from the jury, and rule, as matter of law, that the 
mortgage is fraudulent and void as to creditors. In 
other words, if the mortgage was executed and deliv- 
ered in good faith, it cannot be adjudged fraudulent 
in law as against creditors; and it would follow that if 
the question of the fraudulency of the mortgage is 
submitted to the jury, they must find from the evi- 
dence showing sales by the mortgagor, and appropria- 
tion of the proceeds by him with the knowledge of the 
mortgagee, and from all the evidence, that the mort- 
gage was executed and delivered with the fraudulent 
understanding that the mortgagor might dispose 
of the goods, and the proceeds thereof, as his own, in 
order to find that the mortgage is fraudulent and void 
as to creditors. 

If a chattel mortgage on a stock in trade should be 
executed in good faith for a sufficient consideration, 
and at some subsequent time the mortgagee should 
agree with the mortgagor, that the latter might go on 
and sell the goods, and use the proceeds as his own, a 
question would be presented which is not touched by 
any of the cases cited herein. Would the lien of the 
mortgage, which was bona fide in its origin, be dis- 
charged by such an agreement? How could it by this 
subsequent agreement be made fraudulent? 

It may be useful to note in conclusion, so that it 
be not overlooked, that though the term * creditors,” 
within the meaning of the statute, includes all the 
creditors of the mortgagor at any time whilst the goods 
described in the mortgage remain in the mortgagor's 
possession, yet no creditor is ina position to test the 
validity of the mortgage, until he has a judgment and 
alien, ora right toalien, upon the specific property 
mentioned therein. Southard vy. Benner, supra. 

I have purposely omitted to make any citations from 
the riff-raff which goes to make up the heavy bulk of 
our lesser reports; but it may not be amiss in closing 
to refer to the case of The Bank v. O’ Brien, 6 Hun, 231, 
as aspecimen of blind reporting. For aught that ap- 
pears in the report, the parties to that action were the 
mortgagor and the mortgagee, which renders the rul- 
ing of the trial justice apparently « rd. 

g justice apparently absurd w.3.G. 
Brookuyn, December 12, 1879. 
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IMPLIED EASEMENTS IN VENDOR AND 
VENDEE ON SALE OF PART OF TENEMENT. 





ENGLISH COURT OF APPEAL, JUNE 20, 1879. 
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On the grant by the owner of atenement of part of that 
tenement as it is then used and enjoyed, there will pass 
to the grantee all those continuous and apparent ease- 
ments over the other part of the tenemeuts which are 
necessary to the reasonable enjoyment of the part 





granted and have been hitherto used for tne benefit 
thereof; but except in the case of easements of necessity, 
there is no similar implication in favor of the grantor, 
who must expressly reserve in the grant any right he 
intends to reserve over the part granted 
Decision of Bacon, V. C., affirmed. Pyer v. Carter, 1 H. & 
N. 916, questioned. Suffield v. Brown, 9 L. T. Rep. (N. 8.) 
627; 4 De G. J. & 8. 185, approved. 
‘HIS was an appeal from a decision of Bacon, V. C., 
reported 39 L. T. Rep. (N. 8.) 558. The facts suffi- 
ciently appear in the opinion. 

THEsIGER, L. J. The facts of this case are short 
and simple. Prior to the month of November, 1875, a 
person of the name of Samuel Tetley was owner of 
certain property in Derby, which included a piece of 
vacant land having a frontage to the street, and a silk 
manufactory and certain workshops at the rear of and 
abutting upon that vacant land, having in one of the 
workshops certain windows, which opened upon that 
land. Owning this property, Tetley was minded to 
sell it, and appears to have put it up in several lots for 
sale by auction; and in respect of some of the lots, 
including a lot which was afterward sold to the defend- 
ant, the sale by auction was abortive. However, an 
agreement was made at auction to sell one of the lots 
to the plaintiff s husband, and that lot was conveyed 
to him upon the 6th January, 1876, with these general 
words, *‘ together with all walls, fences, sewers, gutters, 
drains, ways, passages, lights, water-courses,”’ and the 
other general words, ‘‘easements and appurtenances 
whatsoever to the said piece of land and hereditaments 
belonging or in anywise appertaining.” The convey- 
ance contains no reservation in express terms of any 
right to the grantor in respect of his other land. On 
the 18th February, 1876, a contract was made by which 
Tetley contracted to sell to the defendant the silk 
manufactory and the workshop which had the windows 
opening upon the land previously sold and conveyed 
to the plaintiff's husband. This action arises froma 
claim on the part of the defendant to have as of right 
the light enter into those windows, or, to put it in 
another way, to prevent the plaintiff from obstructing 
these windows by building on her land. Upon the 
matter coming before the Vice-Chancellor, he held that 
no right in respect of the windows was reserved, either 
impliedly or expressly, under the conveyance of Janu- 
ary, 1876; and consequently that the defendant, as 
privy in estate with the grantor of the land which was 
the subject of the conveyance, was entitled to no right 
of light through those windows; in other words, he 
decided that the plaintiff was entitled to build upon 
her land, although the result of that building might 
be to obstruct these lights. I am of opinion, both 
upon principle and upon authority, that the Vice- 
Chancellor decided rightly. We have had a considera- 
ble number of cases cited to us, and out of them I 
think that two propositions may be stated as what I 
may call the general rules governing cases of this kind. 
The first of these rules is, that on the grant by the 
owner of a tenement of part of that tenement as it is 
then used and enjoyed, there will pass to the grantee 
all those continuous and apparent easements (by which, 
of course, I mean quasi easements), or, in other words, 
all those easements which are necessary to the reasona- 
ble enjoyment of the property granted, and which 
have been and are at the time of the grant used by the 
owners of the entirety for the benefit of the part 
granted. The second proposition is that, if the grantor 
intends to reserve any right over the tenement granted, 
it is his duty to reserve it expressly in the grant. 
Those are the general rules governing cases of this 
kind, but the second of those rules is subject to certain 
exceptions. One of those exceptions is the well-known 
exception which attaches to cases of what are called 
ways of necessity; and Ido not disphte for a moment 
that there may be, and probably are, certain other 
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exceptions, to which I shall refer before I close my 
observations upon this case. Both of the general rules 
which I have mentioned are founded upon a maxim 
which is as well established by authority as it is con- 
sonant to reason and common sense—uamely, that a 
grantor shall not derogate from his grant. It has been 
argued before us that there is no distinction between 
what has been called an implied grant and what is 
attempted to be established under the name of an 
implied reservation; and that such a distinction 
between the implied grant and the implied reservation 
isa mere modern invention and one which runs con- 
trary, not only to the general practice upon which 
land has been bought and sold for a considerable time, 
but also to authorities which are said to be clear and 
distinct upon the matter. So far, however, from that 
distinction being one which was laid down for the first 
time by, and which is to be attributed to, Lord West- 
bury in Suffield v. Brown, 9 L. T. Rep. (N. 8.) 627; 4 
De G. J. & S. 185, it appears to me that it has existed 
almost as far back as we can trace the law upon the 
subject; and I think it right as the case is one of con- 
siderable importance, not merely as regards the parties, 
bat as regards vendors, and purchasers of land gener- 
ally, that I should go with sonie little particularity 
into what I may term the leading cases upon the sub- 
ject. The first case to which I refer is Palmer v. 
Fletcher, 1 Lev. 122, where the first proposition which 
I have stated as a general rule was laid down or decided. 
The other proposition was mooted, but there was a 
difference of opinion among the members of the court 
upon it, and it was not decided. [His Lordship read 
the report of the case, and continued:] It appears, 
therefore, that upon the proposition that if a man 
wishes to derogate from his grant or to reserve any 
right to himself, he should state so in the grant itself, 
there was a difference of opinion in the court, and that 
point was not decided. The next case of importance 
is Nicholas v. Chamberlain, Cro. Jac. 121. [His Lord- 
ship read the report and continued:] The ground of 
the decision is stated to be because the conduit was 
**necessary, and quasi appendant thereto.”’ Now, if 
that determination is held to mean that in all cases this 
doctrine of implied reservation stands upon exactly the 
same footing as the doctrine of implied grant, [ think 
it will be found that over and over again that has been 
overruled. But it is clear, as I have already suggested, 
that to the second rule under which a man is prevented 
from derogating from his grant there are certain excep- 
tions, one of those being in regard to easements which 
have been called of necessity; and if Nicholas v. 
Chamberlain only decides that point it appears to me 
to be quite right. That it was not meant to decide 
more than what I have suggested is, I think, shown by 
the next case, Tenant v. Goldwin, 2 Lord Raym. 1089, 
1093. There Lord Holt, in delivering the judgment of 
the court, deals with that very point which had been 
mooted in Palmer v. Fletcher, 1 Lev. 122; and he says: 
“As to the case of Palmer v. Fletcher, if, indeed, the 
builder of the house sells the house with the lights and 
appurtenances, he cannot build on the remainder of 
the ground so near as to stop the lights of the house; 
and as he cannot do it, so neither can his vendee. 
But if he had sold the vacant piece of ground, and 
kept the house without reserving the benefit of the 
lights, the vendee might build against his house. But 
in the other case, where he sells the house, the vacant 
piece of ground is by that grant charged with the 
lights.” I think it will be found that putting aside 
the case of Pyer v. Carter,1 H.& N. 916, there has 
been no distinct decision which in any way affects the 
principle laid down in those clear and distinct terms 
by Lord Holt. The next case to which I will refer is 
Swansborough v. Coventry, 9 Bing. 305, which has been 
cited on both branches of the argument addressed to us 
by Sir Heury Jackson. That was acase of a sale by 








auction of different lots to different persons at the 
same time, and it was argued (and I[ particularly direct 
attention to this) that such a case must stand upon 
exactly the same footing as if the land in respect of 
which the easement was claimed had been conveyed 
first; consequently the case would be one in whicha 
grant of the easement would be implied. Now observe 
what that admits. It admits that priority in time of 
the conveyance was a material point for consideration, 
because, if it had not been admitted, then the court 
might have gone to the general question, not whether 
the conveyances were at the same time, not whether 
the one preceded the other by a few minutes, or a few 
days, or a few years, but whether upon the severance 
of the property there was this (if I may use the 
expression) continuous and apparent easement in 
respect of which a reservation might be claimed, or an 
implication of a grant might be made. Tindal, L. C. 
J., deals with the matter, as it appears to me, upon the 
supposition that the general maxim is that a man who 
conveys property cannot derogate from his grant by 
reserving to himself impliedly any continuous appar- 
ent easements; he says, 9 Bing. 309: ‘It is well estab- 
lished by the decided cases that where the same person 
possesses a house, having the actual use and enjoyment 
of certain lights, and also possesses the adjoining land, 
and sells the house to another person, although the 
lights be new, he cannot, nor can any one who claims 
under him, build upon the adjoining land so as to 
obstruct or interrupt the enjoyment of those lights. 
The principle is laid down by Twisden and Wyndham, 
JJ., in the case of Palmer v. Fletcher, ‘that no man 
shall derogate from his own grant.’ The same law was 
adhered to in the case of Cox v. Matthews, 1 Vent. 237; 
by Holt, C. J., in Roswell v. Pryor, 6 Mod. 116; and, 
lastly, in the later case of Crompton v. Richards, 1 
Price, 27. And in the present case, the sales to the 
plaintiff and defendant being sales by the same vendor 
and taking place at one and the same time, we think 
the rights of the parties are brought within the appli- 
cation of this general rule of law.’’ It appears to me, 
therefore, that this is a decision which fortifies the 
previous decision of Lord Holt. I now come to Pyer 
v. Carter, 1 H. & N. 916, which seems to break the 
hitherto unbroken current of authority on this point, 
and there can be no doubt that Sir Henry Jackson is 
justified in saying that if that case is right, this appeal 
ought to be allowed. That was a case of a somewhat 
special character. A house was conveyed to the 
defendant by a person who was the owner of that 
house, and also of the house which was subsequently 
conveyed to the plaintiff; and there had been during 
the unity of the ownership the enjoyment of the ease- 
ment of a spout which extended from the defendant’s 
premises over the plaintiff's premises, and by which 
water was conveyed on to the latter. But it is material 
to observe that the water, when it came on to what 
were subsequently the plaintiff's premises, was con- 
veyed into adrain on the plaintiff's premises, which 
drain passed through the defendant’s premises, and in 
that way went out into the common sewer. Subse- 
quently the house over which this easement existed 
was conveyed to the plaintiff, and upon an obstruction 
of the drains in the defendant's house, which, be it 
observed, immediately caused a flooding of the plaint- 
iffs house by the very water coming from the defend- 
ant’s house, the plaintiff brought his action, and it was 
held there that the plaintiff was entitled to maintain 
his action, and that upon the original conveyance to 
the defendant there was a reservation to the grantor 
of the right to carry away this water which came from 
the defendant’s premises by the medium of the drain 
which also went through his premises. Though those 


circumstances were special in their character, there is 
no doubt that the principles laid down by the Court of 
The 


Exchequer were as wide as possibly could be. 
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court laid down that there was no distinction between 
implied reservation and implied grant; and this, as it 
appears to me, broke the hitherto unbroken current of 
authority upon this subject. Now, although it is pos- 
sible that the actual decision in Pyer v. Carter was not 
exactly overruled, the principles there laid down were 
clearly and distinctly overruled by the same court in 
White v. Bass, 7 H. & N. 722; the facts of which case 
were these: A man was the owner of certain land 
and of a certain house which had windows through 
which the light, not as an easement but as a matter of 
enjoyment, had come for some time. He let the land 
(reserving the house) to trustees, subject to certain 
covenants by which they were to build in a particular 
manner upon the land, and if those covenants had 
been complied with, and they had built in the specific 
manner, there would have been no obstruction to the 
lights of the house which the grantor or the lessor 
reserved. Therefore, if we were entitled in these cases 
to go back to matters which existed before the time of 
the conveyance, we should have found here, as clearly 
as could be shown, an intimation on the part of the 
lessor that if building was to be permitted on the 
adjoining land, it was only to be permitted under such 
conditions as would prevent the lights of the house 
being obstructed. But that being originally the posi- 
tion of matters it was followed by a conveyance of the 
reversion in the land to the trustees, and subsequently 
to that conveyance the house was conveyed to another 
person, and buildings having been put upon the land 
occupied by the trustees contrary to the terms of the 
original covenant, and of such a kind as obstructed 
the lights of the house, an action was brought by the 
person to whom the house was conveyed. In that 
action it was decided that the defendant held his land 
unfettered by the original covenant, and unfettered 
by any implied reservation, and that he was entitled to 
build in such a way as he thought proper on his land, 
although the effect of what he did might be to obstruct 
the lights of the plaintiff. In giving judgment, Pollock, 
C. B., says this, 7 H. & N. 730: **My brother Peters - 
dorff has cited no authority for the precise matter 
which he has urged before us, and I think that in con- 
struing a conveyance of land we must collect what the 
parties intended from the language they have used. It 
seems to me that we cannot look into the lease of the 
2d of October, 1855, for it is merged in the fee, a con- 
veyance of the reversion having been made to the les- 
sees, and we must look to that conveyance alone in 
order to ascertain the rights of the parties. In that 
conveyance there is no covenant by the purchasers not 
to build on the land so as to obstruct the light and air 
coming to the windows of the plaintiff's house, nor in- 
deed any limitation of the right to use the land.”” Now 
no case can be more clear and distinct upon the point 
which we have to decide to-day, and the case is admit- 
ted by Sir Henry Jackson to be such, but he suggested 
that we ought to overrule it as being an exception to 
the general current of authority. So far from that 
being the case, Pyer v. Carter appears to me to have 
been the exception, and not White v. Bass. The latter 
case was followed by Suffield v. Brown, 9 L. T. Rep. 
(N. S.) 627; 4 De G. J. & 8. 185. A good deal has been 
said about that case; and the principles upon which 
this court ought to act in dealing with decisions of 
courts of co-ordinate authority have been also dis- 
cussed. I think I may say for myself (and I believe I 
am expressing the views of the other members of the 
court) that we ought not to lay down as an absolute 
tule, that decisions of lord chancellors, at all events 
sitting alone, are to be taken as decisions of the Court 
of Appeal, and absolutely binding on this court so as 
to prevent us from even looking into the grounds or 
considering the case which was before the particular 
lord chancellor. But no doubt the greatest weight 
ought to be given to such decisions, and unless they 





are shown to be manifestly wrong or manifestly con- 
trary to the general current of authorities on the point 
decided, it appears to me that we ought not to take 
upon ourselves to overrule them. That being so, let 
us look a little more narrowly into that case. First, 
we have to see what was decided, and by that I do not 
mean what was absolutely necessary to be decided, but 
what really the lord chancellor took upon himself to 
decide, and although he might have decided the case 
upon other grounds, put as his ratio decedendi. Upon 
that point there can be no doubt. We have only to 
read the close of his judgment to see that he put it en- 
tirely upon this principle, which I have stated as the 
second of the general rules applicable to cases of this 
kind, that a man cannot derogate from his own grant, 
and that as a general rule no implication can be made 
of a reservation of an easement to the grantor, al- 
though there may be an implication of a grant to the 
grantee. The Jord chancellor closes his judgment by 
saying (having dealt with some of the authorities as 
to continuous and apparent easements): ‘ But this is 
irrelevant to my decision, which is founded on the 
plain and simple rule that the grantor, or any person 
claiming under him, shall not derogate from the abso- 
lute sale and grant which he has made.’’ Although, 
therefore, it is perfectly true that looking to the spec- 
ial circumstance of that case, it might have been de- 
cided upon those special circumstances so as even to 
admit the proposition for which Sir Henry Jackson 
contends, it is equally clear that the lord chancellor 
did not so decide the case, but decided it upon a dis- 
tinct negative of that proposition. If we were to stop 
here, it seems to me that looking to the fact that this 
was not a case in which the point in question was mooted 
for the first time, but that the point had been mooted 
and decided as early as the third year of the reign of 
Queen Anne, we should not be justified in doing any 
thing but follow the principles enunciated by Lord 
Westbury. But Suffield v. Brown has been confirmed 
by an equally high authority, for in Crossley and Sons 
v. Lightowler, 16 L. T. Rep. (N. 8.) 488; L. Rep., 2 Ch. 
478, Lord Chelmsford, as lord chancellor, had to deal 
with a similar question, and he there says: ‘Lord 
Westbury, however, in the case of Suffield v. Brown, 
refused to accept the case of Pyer v. Carter as an au- 
thority, and said, ‘It seems to be more reasonable and 
just to hold that if the grantor intends to reserve any 
right over the property granted it is his duty to reserve 
it expressly in the grant rather than to limit and cut 
down the operation of a plain grant (which is not pre- 
tended to be otherwise than in conformity with the 
contract between the parties) by the fiction of an im- 
plied reservation.’ I entirely agree with this view. It 
appears to me to be an immaterial circumstance that 
the easement should be apparent and continuous, for 
non constat that the grantor does not intend to relin- 
quish it unless he shows the contrary by expressly re- 
serving it. The argument of the defendants would 
make, in every case of this kind, an implied reserva- 
tion by law; and yet the law will not reserve any thing 
out of a grant in favor of a grantor, except in case of 
necessity.”’ Now tbe only case in the Court of Ap- 
peal which is suggested as being contrary to this high 
authority of two lord chancellors is Watts v. Kelson, 
24L. T. Rep. (N. 8.) 209; L. Rep., 6 Ch. 166, 174, where 
no doubt there are observations of Mellish, L. J., to 
the effect that the order of conveyance in point of date 
is immaterial, that Pyer v. Carter is good sense and 
good law, and that most of the common-law judges 
have not approved of Lord Westbury’s observations 
upon that case. But putting aside for the moment 
the fact that this was a mere dictum of the lord jus- 
tice during the arguments, I must observe that this is 
not exactly so, as in White v. Bass, 7 H. & N. 722, the 
judges of the Court of Exchequer had distinctly, as 
regards the reasoning of Pyer v. Carter, overruled that 
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ease. No doubt, alsu, James, L. J., says, ‘“‘ I am satis- 
fied with the decision in Pyer v. Carter.”” But in the 
considered judgment of the court, where, if it had 
been intended to say that Suffield v. Brown was not 
law,one would have thought there would have been 
something distinct upon the point, there is not one 
word to the effect of that which had been said by the 
lords justices during the argument. All that is said 
about it is this: Mellish, L. J.. who delivered the judg- 
ment, after referring to Nicholas v. Chamberlain, Cro. 
Jac. 121, suid: ‘* This case has always been cited with 
approval, and is identical, not only in principle, but in 
its actual facts, with the case now before us. It was 
expressly approved of by Lord Westbury in Suffield v. 
Brown, where, though he objected to the decision in 
Pyer v. Carter, in which it was held that a right to an 
existent continuous apparent easement was impliedly 
reserved in the conveyance by the owner of two houses 
of the alleged servient houses, yet he seems to agree 
that the right to such an easement would pass by im- 
plied grant where the dominant tenement is conveyed 
first ;"’ and that is what the Court of Appeal had to 
decide in Watts v. Kelson. Therefore Watts v. Kelson 
is no authority to justify us in overruling Suffield v. 
Brown, still less for overruling it, supported as it is by 
the case of Crossley and Sons v. Lightowler. Thus, then, 
as it appears to me, stand the principal authorities on 
the general rules of law which I stated at the com- 
mencement of this judgment. Other cases which have 
been cited during the argument illustrate the excep- 
tions to the second of those general rules. As I have 
already said, there is an undoubted exception in cases 
where the easement is what is called a way of necessity. 
Thus in Pinnington v. Galland, 9 Ex. 1, which was a case 
of disturbance of a right of way, there were five closes, 
two of them called the Holme Closes, which were sep- 
arated from the others by the only available highway, 
and which were conveyed subsequently in point of 
time to the conveyance of the remaining closes through 
which this way de facto ran. In deciding that the way 
still existed, Martin, B., appears to me to have put the 
case entirely upon the exception to which [I am refer- 
ring. He says this: ‘‘ Secondly, assume that the con- 
veyance to Mr. Dearle was executed the first. In this 
case the Rye Holme Closes were for a short period of 
time the property of Mr. Dickinson, after the property 
in the land conveyed to Mr. Dearle had passed out of 
him. There is no doubt apparently a greater difficulty 
in holding the right of way to exist in this case than 
in the other; but according to the same very great au- 
thority, the law is the same for the note (1 Wm. Saund. 
823, n.), proceeds thus: ‘So it is when he grants the 
land and reserves the close to himself;’ and he cites 
several authorities which fully bear him out: Clark v. 
Cogge, Cro. Jac. 170; Staple v. Heydon, 6 Mod. 1; Chi- 
chester v. Lethbridge, Willes, 72, n. It no doubt seems 
extraordinary that a man should have a right which 
certainly derogates from his own grant; but the law is 
distinctly laid down to be so, and probably for the 
reason given in Dutton v. Taylor, Lutw, 1487, that it 
was for the public good, as otherwise the close sur- 
rounded would not be capable of cultivation.” Now 
those last words clearly show that the whole founda- 
tion of the judgment in the case of Pinnington v. Gal- 
land was that the way claimed in the case was a way 
of necessity, and it is equally clear, as it seems to me, 
that Martin, B., and the court whose judgment he de- 
livered, in no way disputed the general maxims to 
which I have referred. The case of Davies v. Sear, 20 
L. T. Rep. (N. 8.) 56; L. Rep., 7 Eq. 427, 431, also ap- 
pears to me to have been decided on the same basis. 
There a man, a builder, had got a lease of land for the 
purpose of building upon that land, and he proposed 
to build upon it in such a way that through an arch- 
way which was at all events standing to such an extent 
as to show that it was intended to be used for a pas- 





sage — that through that archway should be the only 


means of communication with certain stables which 
were to be erected. That being the position of things, 
a portion of the land was sold to a third person, 
and the question arose whether it was open to that 
person to build upon his land in such a way as to ob- 
struct this one only way into the stables. The master 
of the rolls (Lord Romilly) held that it was not. And 
why? He founded his opinion upon the basis of this 
exception to which I am referring. He says: **The 
question is, whether the defendant has a right to shut 
up the archway, and to intercept all access to Erskine 
Mews through this passage. This depends upon 
whether this easement is reserved by implication on 
the assignment of the house to the defendant; and 
this depends upon whether the easement is apparent, 
and also is a way of necessity.’’ These cases in no way 
support the proposition for which the appellant in this 
case contends; but on the contrary, support the prop- 
osition that in the case of a grant you may imply a 
grant of such continuous and apparent easements or 
such easements as are necessary to the reasonable en- 
joyment of the property conveyed, and have in fact 
been enjoyed during the unity of ownership, but that, 
with the exception to which I have referred of ease- 
ments of necessity, you cannot imply a similar reser- 
vation in favor of the grantor of land. Upon the 
question whether there is any other exception, I must 
refer both to Pyer v. Carter and to Richards v. Rose, 
9 Ex. 218; and although it is quite unnecessary for 
us to decide the point, it seems to me that there 
is a possible way in which these cases can be supported 
without in any way departing from the general max- 
ims upon which we base our judgment in this case. I 
have already pointed out to the special circumstances 
in Pyer v.,Carter, and I cannot see that there is any 
thing unreasonable in supposing that in such a case, 
where the defendant under his grant is to take this 
easement, which had been enjoyed during the unity of 
ownership, of pouring his water upon the grantor’s 
land, he should also be held to take it subject to the 
reciprocal and mutual easement by which that very 
same water was carried into the drain on that land, 
and then back through the land of the person from 
whose land the water came. It seems to me to be con- 
sistent with reason and common sense that these re- 
ciprocal easements should be implied; and altbough it 
is not necessary to decide the point, it seems to me 
worthy of consideration in any after case, if the ques- 
tion whether Pyer v. Carter is right or wrong arises 
for discussion, to consider that point. Richards v. 
Rose, although not identically open to exactly the same 
reasoning as would apply to Pyer v. Carter, still ap- 
pears to me to be open to analogous reasoning. Two 
houses had existed for some time, each supporting the 
other. Is there any thing unreasonable — is there not, 
on the contrary, something very reasonable, in sup- 
posing in that case that the man who takes a grant of 
the house first and takes it with the right of support 
from the adjoining house, should also give to that ad- 
joining house a reciprocal right of support from his 
own? Qne other point remains, and that I shall dis- 
pose of in a very few words. It is said that even sup- 
posing the maxims which I have stated to be correct, 
this case is an exception which comes within the rule 
laid down in Swansbury v. Coventry, 9 Bing. 305, and 
Crompton v. Richards, 1 Price, 27, namely, that al- 
though the land and houses were not, in fact, conveyed 
at the same time, they were conveyances made as part 
and parcel of one intended sale by auction. It seems 
to me that that proposition cannot be supported for 
one moment. We start here with an absolute convey- 
ance in January, 1876. What right have we to look 
back to any previous contract or to any previous ar- 
rangement between the parties? If it had been the 
case of an ordinary contract, and there had been parol 
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negotiations, it is well-established law that you cannot 
look to those parol negotiations in order to put any 
construction upon the doctrine which the parties en- 
tered into for the purpose of avoiding any dispute as 
to what might be their intentions in the bargain made 
between them. The same rule of law applies, and even 
more strongly, in the case of a conveyance, which alone 
must regulate the rights of the parties. In the cases 
which have been cited the conveyances were founded 
upon transactions which in equity were equivalent to 
conveyances between the parties at the time when the 
transactions were entered into and those transac- 
tions were entered into at the same moment of 
time, and as part and parcel of one transaction. There 
may be, and according to Swansborough v. Coventry, 
there is, another exception to the rule which I have 
mentioned; but here the sale by auction was abortive 
as regards the defendant’s property. There was a con- 
veyance in January of the plaintiff's property without 
any reservation, and there was no contract of purchase 
on the part of the defendant until more than a month 
after that conveyance had been complete. I believe I 
am expressing the view of the other members of the 
court when I say that it appears to the court that under 
such circumstances there is no exception to the gen- 
eral rule. For these reasons, therefore, the appeal 
must be dismissed. 


James, L. J. The lord justice has been kind enough 
to express the judgment of the court. I only want to 
say something in addition, that in the case of Nicholas 
v. Chamberlain, Cro. Jac. 121, the court seems to 
have really proceeded on the ground that it was notan 
incorporeal easement, but that the whole of the conduit 
through which the water ran was a corporeal part of 
the house, just as in any old city there are cellars pro- 
jecting under other houses. They thought it was not 
merely the right to the passage of water, but that the 
conduit itself passed as part of the house, just as a 
flue passing through another man’s house. The appeal 
is dismissed with costs. 

Baggallay, L. J., concurred. 





CONTROL OF ECCLESIASTICAL ACTION BY 
CIVIL COURTS. 


PENNSYLVANIA SUPREME COURT, OCTOBER 6, 1879. 


O’HARA Vv. STACK. 


A Roman Catholic bishop forbade a priest in his diocese to 
exercise any priestly function, and removed him from 
the church over which he ministered withcut assigning 
him any other. This was done without any accusation, 
hearing ortrial. The priest received no specified salary, 
but derived an income from the rent of the pews in the 
church. Held, that the act of the bishop was unlawful, 
and a court of equity would interferein behalf of the 

riest. 

In mee of faith and doctrine churches speak for them- 
selves, but when property rights are in question, courts 
will interfere. The profession of a priest is his prop- 
erty, and a prohibition of the exercise of that profes- 
sion by his bishop without accusation or hearing is con- 
trary to the law of the !and. 


PPEAL by the defendant below from a decree by 
the Court of Common Pleas of Lycoming county. 
The action was one in equity, brought by the Rev. 
M. P. Stack, pastor, and eight members of the con- 
gregation and pew-holders of the Roman Catholic 
Church of the Annunciation, in Williamsport, against 
the Right Reverend W. O’Hara, Ruman Catholic 
Bishop of Scranton, for the purpose of obtaining a 
decree restraining said bishop from denying to the 
said pastor the privilege of exercising priestly func- 
tions and restoring said pastor to the rights and emolu- 
ments previously enjoyed by him in said church. The 





court below held that a decree of restoration would be 
inexpedient, under existing circumstances, and en- 
tered the following decree: 

1. That the removal by the defendant of the plaint- 
iff as pastor of the Church of the Annunciation, in 
Williamsport, for an alleged offense, as ordered by the 
letter of the defendant to the plaintiff, dated the 5th 
day of November, 1871, without regular accusation, 
hearing or trial, was unlawful. 2. That the prohibi- 
tion and disfranchisement of the plaintiff by the de- 
fendant, as ordered in his letter to the plaintiff, dated 
the 5th day of November, 1871, forbidding the plaintiff 
to exercise any priestly function in Williamsport, 
founded upon and as punishment for said alleged of- 
fense, was unlawful. 3. The exceptions by the plaint- 
iff to the report of the master are sustained, so far as 
they are consistent with this decree, and so far as they 
are inconsistent therewith, they are overruled. 4. 
That the defendant do pay the costs accrued in this 
cause, including the examiner’s and the master’s 
charges, and the expense of the printing of the evi- 
dence, but not to include a plaintiff's bill. Other neces- 
sary facts appear in the opinion. 

Mercor, J. This bill was filed by the pastor and 
eight members of the congregation and pew-holders of 
the Church of the Annunciation, in Williamsport. It 
prayed, substantially, that the bishop be restrained by 
injunction from removing, or attempting to remove, the 
appellee, as pastor of said church, and also against pro- 
hibiting him from exercising priestly functions in Wil- 
liamsport ; and further asked that he be restored to his 
rights and emoluments as they had previously ex- 
isted, and been enjoyed by him. Upon their own peti- 
tion, and by leave of the court, all the complainants, 
except the appellee, withdrew before answer was filed. 
When the learned judge came to enter a decree he 
found the relations and attachments of the congrega- 
tion toward the appellee had so changed, and the wise 
and prudent conduct of its present pastor had so se- 
cured its confidence and regard, that he thought it un- 
wise to disturb the existing relations. He, therefore, 
refused restoration. He decreed that the removal of 
the appellee as pastor of the church, and also the pro- 
hibition and disfranchisement forbidding him to exer- 
cise any priestly functions in Williamsport, were un- 
lawful; yet in a spirit of conciliation and compromise, 
he restricted the liability of the bishop to pay costs, so 
far as to exempt him from the payment of any bill of 
the appellee. From that decree, thus imposing a part of 
the costs on him, the bishop has taken this appeal. The 
practical question before us is so narrow that we deem 
it unnecessary to discuss the numerous matters in- 
volved in the bill and answer. The single question we 
will consider is, whether the appellant has just ground 
to complain of the decree? The rules and discipline 
of the church, the cause of religion, and the good order 
of society, justly authorize the bishop to remove a priest 
from his charge for cause, and to transfer him from one 
parish to another, as he may deem proper. In this 
case the appellee was not transferred to another par- 
ish. Whether, without any specific accusation against 
a pastor, and without giving him any opportunity for 
hearing or trial, the bishop can remove him from his 
charge without assigning him to any other, and pro- 
hibit him from exercising all priestly functions, is a 
grave question. The appellee is a regularly ordained 
priest of the Roman Catholic Church. In 1866 he was 
duly appointed by the bishop of the diocese to the 
charge of this congregation of non-German Catholics. 
He continued its pastor until the 5th of November, 
1871. By letter of that date, Bishop O’ Hara, the appel- 
lant, wrote the appellee, saying: ‘* Rev. Sir — Your ad- 
ministration of the affairs connected with the Church 
of the Annunciation has been such that I feel myself 
compelled to remove you, and leave the church vacant. 
And I now forbid you to exercise any priestly func- 
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tions in Williamsport, even to say mass. This prohi- 
bition binds sub gravi. You may call on me at Scran- 
ton, and I will inform you of my further intention in 
your regard.”’ On the same day the bishop also wrote 
to the Rev. J. Koeper, pastor of the Church of St. 
Bonifacius, in Williamsport, informing him that the 
sheriff had an execution against the Church of the 
Annunciation, so that it was liable to be sold, and in- 
closed him money to pay the execution. He further 
proceeded to say: ‘‘ You will also take charge of all 
things connected with that church, such as vestments, 
furniture, books, etc., and keep them under your cus- 
tody. They can remain in the house and church, but 
you will keep the key. You may baptize and attend 
the sick, but nothing else. I am much pained to adopt 
this severe course, but the state of things in that con- 
gregation is such that I would consider myself want- 
ing in duty to allow it to continue any longer.” 

In pursuance of this direction, Mr. Koeper took pos- 
session of the registers of baptism and of marriage 
and a sacred vessel of the church, and also of the set 
of keys that were in the possession of the sexton, but 
not of the set of keys in the possession of the appellee. 
Afterward the latter opened the church, addressed 
the congregation, and stated his purpose to contest the 
legality of the bishop’s action. About one week there- 
after he filed this bill. The letter of the 5th of No- 
vember complains, in general terms, of his adminis- 
tration of affairs connected with the church; but 
charges no specific act, either of omission or of com- 
mission, showing in what particular it was not satis- 
factory. He is not informed whether the complaint 
refers to spiritual or to temporal affairs. It gives no 
information sufficient to enable him to answer and re- 
fute the complaint. It neither gives nor indicatesany 
intention of giving him permission to inquire the rea- 
sons for his summary removal. At one and the same 
moment a vague charge is made, the edict issued, and 
the sentence pronounced. The answer of the appel- 
lant avers no specific cause for the removal, and the 
evidence fails to disclose any. In pursuance of the 
bishop’s permission to call on him at Scranton, the 
appellee did so. The uncontradicted testimony of 
the latter, in regard to that interview, is: “I saw 
Bishop O’Hara in his residence on or about the 9th 
of November, 1871; but he neither made definite his 
charge, nor gave any trial, nor revoked his letter; but 
wished me to resign my parish at Williamsport, mak- 
ing vague promises, and stating general conditions of 
a better one if I would resign.” 

It is a maxim of fundamental law, that no man shall 
be condemned without a hearing. A hearing assumes 
notice of a specific ground of complaint, and a reason- 
able opportunity for answering it. In all matters of faith 
and of doctrine, churches are left to speak for them- 
selves. When rights of property are in question, civil 
courts will inquire whether the organic rules and 
forms of procedure prescribed by the ecclesiastical 
body have been followed. Nopp et al. v. St. Mark's 
Lutheran Church of Butler; Kerr's Appeal — cases not 
yet reported, and if followed, whether they are in 
conflict with the law of the land. Any rule or pro- 
ceeding, whereby a man’s property is swept away from 
him without a hearing, trial or judgment, or the op- 
portunity of making known his rights therein, is not, 
according to the law of the land, within the meaning 
of the 9th section of the Declaration of Rights. Brown 
v. Hummel, 3 Barr, 86; McAuley’s Appeal, 27 P. F. 
Smith, 397. 

Had the appellee such a right of property in the 
revenues of his church and in his profession as to au- 
thorize a court of equity to inquire into the matter of 
his removal? He had no specific salary. His income 
was derived from rent of the pews, Sunday collec- 
tiom:c, subscriptions and offerings. ‘he Roman Catho- 
lic Church makes the support of its pastors one of the 





commandments of the church. Its precept requires 
the members of the congregation to contribute to the 
support of their pastor. It is declared to be asin of 
omission, to omit-any thing willingly, which is com- 
manded by God or his church. While the precise sum 
the appellee might receive could not be ascertained in 
advance, yet the sum of which he was in the actual 
receipt was so large that it is not alleged to have been 
inadequate to his proper support. A man’s profession 
is his property. The appellee was not only deprived 
of his right of property as pastor of that particular 
church, but he was also prohibited from exercising any 
priestly functions, as a means of support, elsewhere. 
The literal reading of the order forbade the exercise 
of such functions in Williamsport. Inasmuch, how- 
ever, as he had been assigned to no other parish, the 
effect was to close the doors of every parish against 
him. The strong arm of the church was laid upon 
him. All means of support were denied him, and a 
stigma was cast on his reputation. The sub gravi of 
the prohibition was a reminder that his administration 
was of so grave a character, that any disobedience to 
the order of prohibition would be a grievous sin. The 
harshness of the bishop’s conduct was well designated 
in his letter to Mr. Koeper as * this severe course.”’ 

The act of 16th of June, 1837, and its supplement of 
the 14th of February, 1857, expressly gives Courts of 
Common Pleas of the several counties of the Common- 
wealth the supervision and control of unincorporated 
societies or associations. In granting injunctions, not 
only acts contrary to law may be enjoined, but also 
those contrary to equity. Stockdale v. Ullery, 1 Wright, 
486. 

Then, without reviewing the conflicting opinions as 
to the ecclesiastical power given to the bishop to deny 
to a priest the exercise of all priestly functions, with- 
out assigning any cause, we cannot assent to the doc- 
trine that the pastor's right of property may thus be 
stricken down and he be prohibited from following his 
profession, without accusation and opportunity for a 
hearing and trial. If it is not contrary to the laws of 
the church, which we are not prepared to admit, it is 
contrary to the supreme law of the land. The appel- 
lant has no just cause to complain of the decree. 

Decree affirmed and appeal dismissed, at the costs of 
the appellant. 

Trunkey and Sterrett, JJ., dissented. 





ESTOPPEL BY CERTIFICATE OF NO DE- 
FENSE— ALTERATIONS IN 
MORTGAGES. 


PENNSYLVANIA SUPREME COURT, OCTOBER 27, 1879. 


ROBERTSON, plaintiff in error, v. Hay. 


A written certificate of a mortgagor executed after the 

mortgage has been executed, stating that he has no 

_ defense to the same, will estop the mortgagor from 
setting up a fraudulent and unauthorized negotiation 
of such mortgage against a purchaser for value, who 
acquired the mortgage upon the faith of such certifl- 
cate, 

A material alteration of a mortgage by a stranger will not 
avoid the mortgage. An immaterial one, such as the 
insertion of a clause waiving the benefit of a statute 
that has been repealed, will not avoid the mortgage. 

— upon a mortgage executed by the defendant 

below, Robertson, to defendant Hay, and placed 
in the hands of one Gill, to be kept by him until 

Robertson should require to raise money upon it, and 

subject to Robertson's orders. Robertson also exe- 

cuted a certificate of no defense. The mortgage was 
negotiated by Gill without the authority of Robertson. 

Au assignment being made by Hay to McCandless, to 

whose use the action was brought. McCandless knew 
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nothing of the circumstances under which the mort- 
gage was placed in the hands of Gill, and relied on the 
certificate of no defense in purchasing the mortgage. 
The mortgage was, after the purchase, left with Gill. 
who retained possession as the agent of McCandless. 
After the assignment, Gill inserted a clause in the 
mortgage waiving the right of exemption provided by 
an act of the Legislature of Pennsylvania, which act 
at the time had been repealed. He also inserted a 
clause in the certificate of defense, which purported to 
be an extension of the mortgage for one year by the 
mortgagor. Such other facts as are essential appear 
in the opinion. 


John Dalzell, John Hampton and A. N. Sutton, for 
plaintiff in error. 


M.W. Acheson and Miller & McBride, for defendant 
in error. 


MercorR, J. This is a case of scire facias on a mort- 
gage. It is conceded that the plaintiff in error executed 
the mortgage described in the writ of scire facias. He 
also executed the bond recited in the mortgage. They 
both bear date the 18th of June, 1875, and the mortgage 
was acknowledged on the 24th of the same month. On 
the 18th July following, he executed “a certificate of 
no defense.’ It distinctly referred to the bond and 
mortgage, stating where the latter was recorded, and 
declared that it, together with the bond accompanying 
the same, “is justly, fully and entirely owing, and 
payable according to the terms and conditions thereof. 
And I hereby also certify to any person or persons who 
may desire to purchase the same, that I have no draw- 
back, claim, set-off, or other defense of any kind what- 
ever, to the payment of any part of said mortgage, 
either principal, interest or commissions, when due, 
and payable or collectible, by the terms and conditions 
therein recited, as aforesaid.’”’ On the day after its 
date he duly acknowledged this certificate. He placed 
these three written instruments in the hands of Mr. 
Gill, in anticipation of needing money, and with the 
view of a subsequent negotiation of the mortgage. 
Hay, to whom the mortgage was executed and the 
bond payable, was the law partner of Gill. 

The jury has found, and on evidence amply sufficient 
to justify the finding, that in July following, McCand- 
less, the equitable defendant in error, purchased the 
mortgage of Gill in good faith and fer a valuable 
consideration, and took an assignment thereof from 
Hay. 

It matters not that Gill may have sold the mortgage, 
and caused it to be transferred before he was author- 
ized so to do under the private instructions given him 
by the mortgagor; nor that he failed to account to the 
latter for the money received therefor, These facts are 
insufficient to defeat a recovery by the assignee. The 
papers which the mortgagor executed and placed in 
the hands of Gill, not only impliedly authorized a sale 
of the bond and mortgage, but invited purchasers by 
expressly declaring that he had “no defense of any 
kind whatever.” <Ashton’s Appeal, 23 P. F. Smith, 
153; Gill v. Hutchison, decided at the present term (re- 
ported ante, 545). This written declaration fresh from 
the mortgagor having been shown to the assignee when 
he was about to purchase, itis idle to say he should 
have gone to the mortgagor personally and inquired if 
there was any defense. This certificate was addressed 
“to all whom it may concern.”’ It could not have been 
more effective and conclusive notice to one about to 
purchase, that the mortgagor had no defense, if it had 
been addressed to the purchaser by name. The main 
purpose of the execution and delivery of such a certi- 
ficate is to dispense with personal inquiry. At the 
same time it gives certainty to the declaration and per- 
petuates the evidence thereof. It isa well-settled rule 
that where one of two innocent persons must suffer 





from the tortious act of a third, he who gave the wrong- 
doer the means of perpetrating the wrong must bear 
the consequences of the act. By placing the papers in 
the hands of his agents and attorney, the mortgagor 
gave bim the means of making sale of the mortgage, 
and of obtaining the money of the assignee. The fraud 
which Gill may thereby have practiced on the mort- 
gagor cannot operate to the prejudice of the innocent 
and good faith purchaser. 

It was further contended that the alterations made 
in the mortgage and in the certificate, after their exe- 
cution, were sufficient to avoid the instruments. In 
determining the legal effect of the alteration it is im- 
portant to consider by whom the alteration was made, 
and the materiality of the alteration. 

1. The assignee was no party to the alterations. He 
was in no manner privy to their making. They were 
made by Gill. He was either the agent of the mortga- 
gor, intrusted by him with the papers, and authorized 
to sell the mortgage, so that the act of the agent be- 
came the act of his principal; or he was not such 
agent, and not interested and not authorized to act for 
the mortgagor, in which case the alteration was the 
act of astranger. Then, although material, the altera- 
tion will not affect the validity of the instrument. 
Greenl. Ev., §8 566, 568; Lewis v. Payn, 8 Cowan, 71; 
Jackson v. Malin, 15 Johns. 297; Withers v. Atkinson, 
1 Watts, 236; Neff v. Horner, 13 P. F. Smith, 327. 

2. The alteration in the mortgage was by adding a 
clause waiving the benefit of a specific act of assem- 
bly which in fact had been repealed prior to the execu- 
tion of the mortgage. As then the act mentioned 
had no validity whereby the mortgage could be af- 
fected, an attempt to waive its provisions had no 
effect. It was simply an immaterial act, which in no 
manner prejudiced the mortgagor. As therefore the 
legal effect of the mortgage remained the same, the 
alteration did not avoid it. Hunt v. Adams, 6 Mass. 
519; Nevins v. De Grand, 15 id. 4386; Gardinier v. Sisk, 
3 Barr, 326; Miller v. Gilleland, 7 Harris, 119; Miller v. 
Reed, 3 Casey, 244; Burkholder v. Lapp’s Ezars., 7 id. 
322. 

The substance of the alteration in the certificate is a 
recital that the mortgage was renewed and extended 
another year. It was the declaration of a fact in- 
tended for the benefit of the mortgagor. It was made 
by Gilllong after the purchase by the assignee. It did 
not destroy the title which the latter had previously 
acquired. 

It may be further observed that after this altera- 
tion appears to have been made, the mortgagor ob- 
tained policies of insurance on the building covered 
by the mortgage, in which was inserted the clause 
“loss, if any, first payable to Jas. McCandless, mort- 
gagee.’’ The plaintiff in error thereby clearly evinced 
knowledge, and implied ratification of the assignment. 
It is unnecessary to consider all the assignments sep- 
arately. We discover no error in the answers and 
charge of the learned judge. 

Judgment affirmed. 





UNITED STATES SUPREME COURT 
ABSTRACT. 


EVIDENCE —PAROL,TO CONTRADICT CONTRACT UNDER 
SEAL NOT ADMISSIBLE.— A contract under seal between 
plaintiff in error and defendant, a bank in Pennsylva- 
nia, was to the effect that the bank should not before 
the maturity of certain notes named thereon take 
measures to collect a judgment assigned therein with- 
out the consent of plaintiff. Held, that a contempora- 
neous parol agreement that it should take such meas- 
ures could not be shown. The courtsays: No princi- 
ple of evidence is better settled at the common law 
than that when persons put their contracts in writing, 
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it is,in the absence of fraud, accident, or mistake, 
“conclusively presumed that the whole engagement, 
and the extent and manner of their undertaking, was 
reduced to writing.”” 1Greenl. Ev., § 275. In Penn- 
sylvania the stringency of this rule has been very con- 
siderably relaxed, but we have been referred to no case 
where, in the absence of fraud or mistake, parol evi- 
dence has been admitted to alter the plain and unequiv- 
ocal terms of a written instrument. In Martin vy. 
Berens, 67 Penn. St. 463, the court says: ‘‘ Where 
parties, without any fraud or mistake, have deliber- 
ately put their engagements in writing, the law declares 
the writing to be not only the best, but the only evi- 
dence of their agreement, and we are not disposed to 
relax the rule. It has been found to be a wholesome 
one, and now that parties are allowed to testify in 
their own behalf, the necessity of adhering strictly to 
it is all the more imperative.’’ In this case the Penn- 
sylvania decisions are extensively reviewed, and the 
exceptions to the rule of the common law which they 
recognize carefully stated, but the conclusion is that 
“asa general rule, it (parol evidence) is inadmissible 
to contradict or vary the terms of a written instru- 
ment.’’ Again, in Barnhart v. Riddle, 29 Penn. St. 
96, this language is used: ‘‘ Where parties have delib- 
erately put their engagements in writing, and no am- 
biguity arises out of the terms employed, you shall not 
add to, contradict, or vary the language wutually 
chosen as most fit to express the intention of their 
minds. What if parol evidence prove, never so clearly, 
that they used such and such words in making their 
bargain; the writing signed, if it contain not those 
words, is final and conclusive evidence that they were 
set aside in favor of the other expressions that are 
found in the written instrument. And hence this rule 
of law is only a couclusion or reason, that that medium 
of proof is most trustworthy which is most precise, 
deliberate, and unchangeable.”’ This is the rule, it was 
said, which prevails in reference ‘‘to the terms in 
which the writing is couched,’’ and that * evidence to 
explain the subject-matter of an agreement is essentially 
different from that which varies the terms in whicha 
contract is conceived.” It is not always easy to deter- 
mine when in Pennsylvania parol evidence is admissi- 
ble to explain a written instrument, but in Anspach vy. 
Bast, 52 Penn. St. 358, it is expressly declared that 
‘no case goes the length of ruling that such evidence 
is admitted to change the promise itself, without proof 
or even allegation of fraud or mistake. The contrary 
has been repeatedly decided.’’ To the same effect is 
the case of Hacker v. National Oil Refining Co., 73 
Penn. St. 96, as well asmany others that might be 
cited. Judgment U. S. Cire. Ct., E. D. Pennsylvania, 
affirmed. Bust, plaintiff in error, v. First National 
Bank of Ashland. Opinion by Waite, C. J. 


PRACTICE — ADMISSION OF NEWLY-DISCOVERED EVI- 
DENCE UNDER BILL OF REVIEW.—There is no universal 
or absolute rule which prohibits the courts from allow- 
ing the introduction of pnewly-discovered evidence 
under a bill of review to prove facts which were in 
issue on the former hearing. But the allowance of it 
is not a matter of right in the party, but of sound dis- 
cretion in the court, to be exercised cautiously and 
sparingly, and only under circumstances which demon- 
strate it to be indispensable to the merits and justice 
of the cause. Wood vy. Mann, 2 Sumn. 334. Decree of 
U. 8S. Cire. Ct., Kansas, affirmed. Craig, appellant, v. 
Smith and another. Opinion by Waite, C. J. 


STATUTORY CONSTRUCTION—STATUTES OF ALABAMA 
— NEGOTIABLE INSTRUMENTS — BILLS OF EXCHANGE — 
FEDERAL CONSTRUCTION OF COMMERCIAL LAW — BONA 
FIDE HOLDER — ILLEGAL CONSIDERATION — USURY — 
NATIONAL BANK.—(1) The statutes of Alabama exam- 
ined, and held to place bills of exchange and promis- 
sory notes payable in money, at “a certain place of 








payment designated therein,’’ upon the same basis as to 
immunity from set-off, discount, or equities, as bills 
and notes payable at a bank or private banking- house. 
Such declared to be the intention and effect of the act 
of April 8, 1873, amending § 1833 0f Revised Code of 
Alabama. (2) The intention of the Legislature, clearly 
expressed in a constitutional enactment, should not be 
defeated by too rigid adherence to the letter of the 
statute, or by technical rules of construction. Any 
construction should be disregarded which leads to ab- 
surd consequences. Wilkinson yv. Leland, 2 Pet. 662. 
The courts ought, rather, adopting the language of 
Lord Hale, to be * curious and subtle to invent reasons 
and means” to carry ont the clear intent of the law- 
making power when thus expressed. The judiciary 
must respect the latest expression of the legislative 
will, and not permit it to be eluded by mere construc- 
tion. ‘A thing which is within the intention of the 
makers of a statute is as much within the statute as if 
it were within the letter; and a thing which is within 
the letter of the statute is not within the statute unless 
it be within the meaning of the makers.” 15 Johns. 
338, 380. (3) The Federal courts are not bound by 
decisions of State courts upon questions of general 
commercial law. Such is the established doctrine of 
this court. Swift v. Tyson, 16 Pet. 1; Watson v. Tar- 
pley, 18 How. 520; Carpenter v. Proy. Ins. Co., 16 Pet. 
511. (4) A creditor who takes a negotiable note, before 
maturity, so indorsed that he becomes a party to the 
instrument, as collateral security for a pre-existing 
debt, in consideration of an extension of time to the 
debtor, actually granted, is, according to the law-mer- 
chant, a holder for value, and his rights as such are not 
affected by equities between antecedent parties of 
which he had no notice. Goodman v. Simonds, 20 How. 
343; 1 Pars. on Notes, etc., 221-228; Story on Prom. 
Notes, § 195, notes (7th ed.), by Thorndike; 1 Daniel on 
Neg. Inst. (2d ed.), §$ 820, 832, and notes; Red. & Big. 
Lead. Cas. on Bills and Notes, 186-217, and notes. (5) A 
National bank, at the request of its debtor,gave further 
time in consideration of the transfer, before maturity, 
of a negotiable note, as collateral security, and in con- 
sideration also of the payment, in advance, of usurious 
interest, for the period of extension. The note was 
so indorsed as to make the bank a party to the instru- 
ment, responsible for its due presentation, and for due 
notice of non-payment. The consideration was in 
part legal, in part vicious. The former was itself 
sufficient to sustain the contract of extension and 
transfer, and to constitute the bank a holder for value. 
While the bank was subject to the penalties denounced 
by law for taking usurious interest, the statute under 
which it was organized had not declared the contract 
of indorsement void. No such penalty being pre- 
scribed, the courts could not superadd it. DeWolf v. 
Johnson, 10 Wheat. 367; Barnet vy. National Bank, 98 
U. 8. 558; 91id. 29. Judgment of U.S. Cire. Ct., M. 
D. Alabama, affirmed. Oates, plaintiff in error, v. First 
National Bank of Montgomery. Opinion by Harlan, J. 
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MaSSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


OCTOBER, 1879. 

DEED—GRANT OF PRESCRIPTIVE RIGHTS BY—FLOW- 
AGE—REFERENCE TO ANCIENT DEEDS.—A deed con- 
veyed a mill with the water-power and all the rights, 
privileges and appurtenances thereunto belonging. The 
owners of the mill, including the grantor, had acquired 
a prescriptive right to flow plaintiff's land to a certain 
height. Reference was made in the deed, for a de- 
scription of the rights and privileges intended to be 
conveyed, to ancient deeds, which restricted the flow- 
age of plaintiff's land to a much less height than that 
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which had been acquired by prescription. Held, that 
the grantee took under his deed the prescriptive right 
to flow, and was not limited to the height of flow men- 
tioned in the ancient deeds. The granting clause of 
the deed conveyed to the grantee all the water-rights 
and privileges which the grantor had, whether acquired 
by deed or by prescription. And such grant is not im- 
paired or cut down by the subsequent reference to the 
ancient deeds under which the grantor acquired his 
record title to the premises. A prior grant will not be 
restricted by a subsequent reference to other deeds, 
unless the language used, construed in connection 
with the surrounding circumstances, clearly shows 
that the intention of the parties was that the reference 
should operate as a restriction of the grant. Melvinv. 
Proprietors of Locks and Canals, 5 Mete. 15; Hastings 
v. Hastings, 110 Mass. 280; Ray v. Fletcher, 12 Cush. 
202. Daniels v. Citizens’ Savings Institution. Opinion 
by Morton, J. 

FIXTURES — BOTLER IN SECTIONS NOT ATTACHED TO 
BUILDING — MORTGAGOR AND MORTGAGEE— NOTICE.— 
A boiler in a factory was inclosed in a brick casing 
built for the purpose. It consisted of eighteen sec- 
tions, which rested of their own weight on an iron 
plate, without screws or attachments, and nowhere 
touched the sides or ends of the brick casing or iron 
plates which were above. Water pipes or nipples, con- 
necting said sections with a drum on the outside of 
the casing, passed through holes cut in the sides of the 
casing, and by unscrewing these pipes they might be 
removed singly or all together with the drum. Steam 
pipes connected said sections and a drum on the out- 
side of the casing above the water pipes and were re- 
moved in the same manner. Thesections of the boiler 
could be removed without disturbing the brick work 
by which it was supported and encased. The boiler, 
in connection with the steam engine, shafting, pulleys, 
belts and machiney, was used and operated by the 
owner of the factory in his business as a machinist. 
The boiler was connected with the engine by pipes 
such as are commonly used for that purpose, and was 
relied upon to furnish the only motive power to oper- 
ate the machinery in said factory. This boiler had been 
placed in the factory by the defendant under an agree- 
ment between the defendant and the owner of the fac- 
tory, that it was to remain the personal property of 
defendant until paid for. Such owner afterward 
mortgaged the factory, the mortgage in terms includ- 
ing the boiler to plaintiff, which had no knowledge of 
the agreement mentioned. Held, that as to plaintiff 
the boiler became a part of the realty and passed to 
the plaintiff by its mortgage. McLaughlin v. Nash, 14 
Allen, 136; Pierce v. George, 108 Mass. 78; McConnell 
v. Blood, 123 id. 47. The fact that the sections of the 
boiler could be removed without disturbing the brick- 
work by which it was supported and encased was im- 
material. The boiler as a whole had become a part of 
the realty. The agreement would not bind or affect a 
vendee or mortgagee without notice. Notwithstand- 
ing such agreement, the property would pass to such 
vendee or mortgagee as a part of the realty. Hunt v. 
Bay State Iron Co., 97 Mass. 279; Thompson v. Vinton, 

21 id. 139. Southbridge Savings Bank vy. Exeter Ma- 
chine Works. Opinion by Morton, J. 


PROMISSORY NOTE — WHAT IS—NOTE PAYABLE IN 
THE ALTERNATIVE.—An unnegotiable instrument for 
the payment of money was made payable to ‘the 
trustees of the Methodist Episcopal Church or their 
collector.’”’ This instrument was given by defendant 


to the trustees of the Methodist Episcopal Church of 
Great Barrington, of which church he was a member. 
Held, that the instrument was a promissory note. 
Though it purported to be payable to the trustees of 
the Methodist Episcopal Church or their collector, the 
payee was not, therefore, uncertain, and the instru- 





ment did not come within the class of cases in which 
instruments otherwise in the form of promissory notes 
are held not to be promissory notes because made pay- 
able in the alternative to either of two persons named. 
Osgood v. Pearsons, 4 Gray, 455. In the case at bar, it 
is evident that *‘their collector’? was merely a person 
authorized by the payee to receive the money in its 
behalf. Nowon v. Smith. Opinion by Soule, J. 





IOWA SUPREME COURT ABSTRACT. 
DECEMBER, 1879. 


CIVIL DAMAGE LAW — DEFENDANT NOT LIABLE FOR 
INTOXICATION NOT CAUSED BY HIM.—In an action 
under the civil damage law the injury to plaintiff 
was claimed to be caused by a series of sales of in- 
toxicating liquor by defendant to her husband, ex- 
tending through a considerable period of time. The 
court charged the jury thus: “If you find from the 
evidence that the plaintiff has been damaged by the 
intoxication of her husband within the time stated in 
the petition; that such intoxication was on some occa- 
sions caused or contributed to by defendant, and on 
other occasions his intoxication was not caused or con- 
tributed to by the defendant, then, if you can do so 
from the evidence, you should apportion her entire 
damages so as to find only against the defendant for 
damages sustained by her, which were caused or con- 
tributed to by him; but if you cannot, from the evi- 
dence, separate the damages sustained by the plaintiff, 
caused or contributed to by defendant, then she will 
be entitled to recover for all damages that the evidence 
shows that she has sustained.’’ Held, error. The de- 
fendant was not liable for damages to plaintiff not 
contributed to byhim. Huggins v. Kavanagh. Opin- 
ion by Seevers, J. 


DAMAGES— BREACH OF CONTRACT FOR CONSTRUC- 
TION OF ARTICLE.— Defendant ordered from plaintiff 
a certain scale which was to be built at a specified price. 
Before any act had been done under the order, he 
countermanded it. Held, that plaintiff could not by 
partly building the scale thereafter and shipping it to 
defendant recover the contract price, even though de- 
fendant prevented the completion of the scales. The 
rule in such cases is that where every thing has been 
done by the vendor which he is required by his con- 
tract to do, and the manufactured property in its com- 
pleted condition is tendered to the purchaser and he 
refuses to receive it, and it is held by the vendor for 
the purchaser, the vendor may recover the con- 
tract price. The result of the judgment in such cases 
would be to vest in the purchaser the title to the prop- 
erty. But where, as in the case of manufactured arti- 
cles, something remains to be done by the vendor which 
requires the co-operation of the purchaser, and the 
purchaser refuses to perform, the contract price cannot 
be recovered. Moline Scale Co. v. Beed. Opinion by 
Rothrock, J. 


SURETYSHIP — SURETY SIGNING ON CONDITION NOT 
COMPLIED WITH, NOT LIABLE.—Three sureties signed 
a non-negotiable note on condition that a fourth person 
who was named to them should also sign. The person 
named did not sign, but another person did, he know- 
ing nothing of the condition. Held, that the condition 
not being fulfilled as to the three sureties, they were 
released from liability, and the last surety having signed 
under the belief that the others were liable, was also 
released from liability. Where a negotiable note is 
delivered by the principal, it is, to say the least, doubt- 
ful whether the payees are bound to take notice of his 
authority. Passumpsic Bank v. Goss, 31 Vt. 315; 
Farmers, etc., v. Humphrey, 36 id. 554; Smith v. Mo- 
berly, 10 B. Monr. 269; Bank of Missouri v. Phillips, 
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17 Mo. 30. But if they are, this doctrine is not appli- 
cable to a case where the note is not negotiable. There 
has been a long line of decisions to the effect that 
where the obligee in an official bond receives it from 
one of the obligors he has no right to assume that the 
co-obligors signed it without conditions. See Pepper 
v. State, 22 Ind. 411, and cases cited. While cases 
arising upon official bonds may not be regarded as 
strictly in point, the principle involved is very nearly 
the same. Besides, cases are not wanting which have 
arisen upon non-negotiable instruments for the repay- 
ment of money. People v. Bostwick, 82 N. Y. 445; 
Ayres v. Milroy, 53 Mo. 516. In the latter case the 
court, while recognizing the rule that sureties who 
sign a negotiable instrument and leave it in the hands 
of the principal, who delivers it, cannot be heard to 
say that they signed it upon conditions which were not 
fulfilled, held that it had no application to instruments 
that were not negotiable. They say that ‘in making 
this line of defense there is a clear distinction recog- 
nized between bonds or other instruments that are not 
negotiable and those which are negotiable,””’ Daniels 


v. Gower, Opinion by Adams, J. 
a 
MINNESOTA SUPREME COURT ABSTRACT. 


NOVEMBER 26, 1879. 

CONSIDERATION — LICENSE TO SELL UNPROFITABLE 
PATENTED ARTICLE.— A license to sell a patented arti- 
cle, if the patent is valid, is a sufficient consideration for 
& promise to pay for such license even though the 
patented article may not be of such superior utility as 
to make the sale profitable. Where it is sought to 
impeach a contract as without consideration on the 
ground that the consideration was the grant of a right 
to sell a patented article, and that the article is useless, 
it must be shown that it is useless in the sense that 
will avoid the patent. Rowe v. Blanchard, 18 Wis. 441; 
Lester v. Palmer, 4 Allen, 145; Dickinson v. Hall, 14 
Pick. 217. The patent act allows a patent to issue only 
for a “new and useful art, * * * machine,” ete. 
Judge Story, in Bedford v. Hunt, 1 Mason, 302, says: 
“ By useful invention in the statutes is meant sucha 
one as may be applied to some beneficial use in society, 
in contradistinction to one which is injurious to the 
morals, the health, or the good order of society. It is 
not necessary to establish that the invention is of such 
general utility as to supersede all other inventions now 
in practice to accomplish the same purpose. It is suffi- 
cient that it has no mischievous or noxious tendency ; 
that it may be applied to practical uses, and that so far 
as it is applied it is salutary. If its practical utility be 
very limited it will follow that it will be of little or no 
profit to the inventor, and if it be trifling it will sink 
into utter neglect. The law, however, does not look to 
the degree of utility; it simply requires that it should 
be capable of use, and that the use be such as sound 
morals do not discountenance or prohibit.” See also 
Lowell v. Lewis, 1 Mason, 182; Rowe v. Blanchard, 
ante. Wilson, Van Sann & Co. v. Hentges. Opinion 
by Gilfillan, C. J. 


RAILROADS — STATUTORY REQUIREMENTS AS TO 
FENCING — LIABILITY FOR KILLING CATTLE TRESPASS- 
ING.— Statutes, requiring railroad companies to fence 
their roads, are police regulations designed for the pro- 
tection of all, and not merely rules for constructing 
division fences between adjoining owners, for neglect 
of which only an adjoining owner may complain. 
Accordingly, where a cow strayed on to the lands of 
one not her owner, adjoining a railroad which was not 
fenced, and from there on to the railroad track where 
she was killed, held, that the fact that the cow was a 
trespasser when she passed to the track was no defense 
in an action by her owner against the railroad company 











for her loss. See Corwin v. N. Y. & E. R. Co., 13N. 
Y. 42; Shepard v. B., N. ¥. & E. BR. Co., 85 id. 641; 
Browne v. P. H.& F. R. Co., 12 Gray, 55; Ind. & Cin. R. 
Co. v. Townsend, 10 Ind. 38; Spence v. C. & N. W. R. 
Co., 25 Iowa, 139; Stewart v. B. & M. R. Co., 32 id. 561. 
Any person sustaining damage in consequence of a 
violation by the company of the statute may recover. 
Gillam v. Sioux City & St. Paul R. Co. Opinion by 
Gilfillan, J 





CRIMINAL LAW. 





BASTARDY — EVIDENCE IN, NEED NOT BE BEYOND A 
REASONABLE DOUBT.— In a bastardy case the court be- 
low denied a request to charge the jury that they 
should not find against respondent below unless the 
testimony satisfied them beyond a reasonable doubt of 
his guilt, and did charge them that they might be satis- 
fied by a clear preponderance of evidence. Held, no 
error. The nature of these proceedings was explained 
in Cross v. People, 8 Mich. 113, as not criminal in the 
proper sense of the term, but special and peculiar. The 
judgment, if it can be properly called a judgment, in- 
volves none but civil consequences. The rule holding 
it necessary to establish misconduct beyond a reason- 
able doubt is not one which needs any extension. It is 
very proper when a person is subjected to criminal 
punishment, and is well rooted in criminal jurispru- 
dence. But it is the nature of the prosecution, and 
not the character of the act, which authorizes its ap- 
plication. It was held in Elliott v. Van Buren, 33 
Mich. 49, that where a criminal act came in contro- 
versy in acivil cause the rule did not apply. Michi- 
gan Supreme Court, October 30, 1879. Seman v. Peo- 
ple. Opinion by Campbell, C. J. 


BURGLARY — PROOF OF LARCENY WHEN WARRANT- 
ING GENERAL VERDICT.— On trial on indictment 
charging the respondents with breaking and entering 
“the store-house and depot”’ of a railroad company in 
the night-time, with intent to steal, and with then and 
there stealing, etc., the jury found a general verdict of 
guilty, and respondents moved in arrest, for that to 
break and entera railroad depot as charged was not 
burglary; but the motion was overruled and respond- 
ents sentenced. Held, that as the indictment was suffi- 
cient for the crime of larceny, and the sentence such 
as is prescribed by statute for that offense, the motion 
was properly overruled. The court remarked: In 
State v. Wheeler, 35 Vt. 261, the Supreme Court, Peck, 
J., decided that when there was ageneral conviction on 
four counts, and the fourth count for another and dis- 
tinct offense, and no proper evidence to warrant a 
conviction on that count, the court would not set 
aside the conviction when it was obvious ‘that the 
respondent was not in danger of a more severe sen- 
tence than he would have been exposed to if he had 
been acquitted”? on the counts not sustained by the 
evidence; and of like import are the cases of State v. 
Bugbee, 22 Vt. 32; State v. Butler, 17 id. 145; and State 
vy. Roe, 12 id. 93. Vermont Supreme Court, October, 
1878. Stute v. Bishop and St. Clair. Opinion by Red- 
field, J. (To appear in 51 Vt. Rep.) 


FORMER ACQUITTAL—WHAT DOES NOT CONSTITUTE. 
—Defendant had been tried and acquitted on a charge 
of “killing swine with intent to injure the owner.” 
He was thereafter indicted for ‘‘ wantonly killing”’ the 
same swine. Held, that he could not plead his former 
acquittal in bar of the second proceeding. The court 
say: In autrefois acquit it is necessary that the prisoner 
could have been convicted on the first indictment of the 
offense charged in the second. The Supreme Court of 
Mississippi say: ‘*‘ When the verdict of a jury amounts 
to an acquittal from the offense specially charged in 
the indictment it will bar another prosecution for the 
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same offense.’’ Mormon v. State, 24 Miss. 54. In the 
case of State v. Revels, Busbee (N. C.) 200, ‘‘a person 
was indicted for stealing a sheep, the property of A, 
and. acquitted on the ground that the owner was un- 
known. He was then again indicted for the same 
offense, the sheep being charged to be the property of 
some one to the jurors unknown. Held, the former 
acquittal was not a bar to a conviction upon the sec- 
ond indictment.’’? The rule seems to be settled thata 
former trial is not a bar unless the first indictment was 
such that the prisoner might have been convicted 
upon proof of the facts set forth in the second indict- 
ment. Burns v. People, 1 Park. 182; Price v. State, 
19 Ohio, 423; Cone v. Wade, 17 Pick. 395; Cone v. 
Roby, 12 id. 496; State v. Birmingham, Busbee’s L. 
(N. C.) 120: Roberts v. State, 18 Ga. 8; Whart., §$ 563, 
565, 566. The same doctrine is declared in Thomas y. 
State, 40 Tex. 36, and Vestal v. State, 3 Tex. Ct. App. 
648. Texas Court of Appeals, November 5, 1879. Ir- 
win v. State of Texas. Opinion by Ector, P. J. 


TRIAL—OPPRESSIVE ACTION OF COURT GROUND FOR 
REVERSING VERDICT.—In a trial for adultery the jury 
rendered a verdict of guilty and recommended the 
defendant tothe mercy of the court. The trial judge 
then gave the defendant to understand that he must 
submit to a severe sentence or withdraw his plea of 
not guilty; enter a plea of guilty and immediately pay 
$400, and estop himself from bringing error. He ac- 
cepted the last alternative, and went through the form 
of withdrawing the plea on which he had been tried 
and convicted, and of pleading guilty, and paid in the 
$400. Held, that this proceeding was error, for which 
the judgment should be reversed. The court thus 
comment upon it: When a convicted person is brought 
up for sentence he has rights still, and it is specially 
incumbent on the judge to take care that they are 
fully observed and protected. No sort of pressure can 
be permitted to bring the party to forego any right or 
advantage, however slight. The law will not suffer the 
least weight to be put in the scale against him, and 
any attempt cannot fail to be reprobated. Standing 
at the bar to receive judgment, the law surrounds him 
with its protecting principles, and intends that his 
sentence shall be the reflection of its justice, and as 
far as possible, free from all taint of human frailty. 
Michigan Supreme Court, October 14, 1879. O’Hara v. 
People. Opinion by Graves, J. 








FINANCIAL LAW. 

BILL OF EXCHANGE —WHEN IT DOES NOT OPERATE 
AS ASSIGNMENT OF FUND DRAWN ON. — Defendant, a 
railroad company, was indebted to the firm R. G. B. 
& Co. for coal. On the 2lst of February, 1877, the 
firm made their order on defendant and directed to it, 
reading thus: ‘“‘ March 5th, after date, pay to the order 
of D. Williams & Son twelve hundred dollars, value 
received, and charge the same to account of, with ex- 
change. R. G. Brock & Co.”’ The indebtedness of 
defendant at the time for coal delivered was $653.76. 
Subsequently coal to the amount of $546.24 was deliv- 
ered. This order came into the hands of plaintiff for 
value and on the 5th of March defendant was notified 
that plaintiff owned the same. Held, that the order 
did not operate as an assignment of the account of the 
firm after it was made, but was at most proof tending 
but insufficient in itself to show such assignment. The 
court lay down these principles: (1) That a bill of ex- 
change drawn upon a general or particular fund oper- 
ates as an assignment to the payee of a debt due from 
the drawee to the drawer when the bill has been ac- 
cepted by the drawee; (2) that a bill of exchange 
drawn upon a general fund, but not accepted by the 
drawee, does not operate as an assignment of the fund, 





but is mere evidence of an assignment, and, with other 
circumstances showing that such was the intention, 
will vest in the holder an exclusive claim to the fund, 
and bind it in the hands of the drawee after notice; 
(3) that an order upon the whole of a particular fund, 
though not accepted, will operate as an equitable as- 
signment of the fund, and bind it in the hands of the 
drawee after notice, but that such order does not pos- 
sess the property of negotiability. Citing Sands v. 
Matthews, 27 Ala. 399; Harrison v. Williamson, 2 Edw. 
430; Wheeler v. Stone, 4 Gill, 38; Peyton v. Hallett, 1 
Cai. 363; McMenomy v. Ferrers, 3 Johns. 72; Cowper- 
thwaite v. Sheffield, 1 Sandf. 416; Walker v. Mauro, 18 
Mo. 564; Robbins v. Bacon, 3 Me. 346; Mandeville v. 
Welch, 5 Wheat. 286; Bank of Commerce v. Bogy, 44 
Mo.1. Iowa Sup. Ct., December 2, 1879. First Nat. 
Bank of Canton v. Dubuque S. W. Railway Co. Opin- 
ion by Day, J. 

CONSIDERATION — NOTES ON RENEWAL OF NOTES 
GIVEN TO COMPOUND A FELONY.— A note and mort- 
gage given in lieu of notes and mortgage that were 
given in part to suppress a prosecution for forgery; are 
not enforceable by an assignee of the payee who took 
for value, but with notice of the illegality of the con- 
sideration. The court say: The consideration for the 
original notes being in part illegal, it cannot be ques- 
tioned but that the notes themselves were invalid 
while in the hands of the original payees. See Streit 
& Co. v. Sanborn, 47 Vt. 702; Hinesburgh v. Sumner, 
9 id. 23; Bowen v. Buck, 28 id. 308; Smith v. Pinney, 
32 id. 282; Converse v. Foster, id. 828. Contracts 
made in the composition of felony are void, and courts 
will neither aid in enforcing them, nor in the recovery 
of money paid in the performance of them. Says 
Ames, J., in Atwood vy. Fisk, 101 Mass. 363: ‘The 
meaning of the familiar maxim, ‘ In pari delicto potior 
est conditio defendentis,’ is simply that the law leaves 
the parties exactly where they stood; not that it pre- 
fers the defendant to the plaintiff, but that it will not 
recognize a right of action founded on the illegal con- 
tract in favor of either party against the other. They 
must settle their own questions, in such cases, without 
the aid of the courts.’’ Also, Laing v. McCall, 50 Vt. 657. 
It has been held by repeated decisions that a note 
given as asubstitute for, or in renewal of, a note that 
was illegal, is also invalid between the original parties. 
Preston v. Jackson, 2 Stark. 212; Hay v. Ayling, 16 Q. 
B. 423; Holden y. Cosgrove, 12 Gray, 216; Chenery v. 
Barker, 12 id. 345; 1 Daniel Negot. Insts. 163. It was 
claimed that the holders of the notes did not have ac- 
tual knowledge of the illegality of the notes, but the 
facts disclosed in the evidence were sufficient to have 
put them on inquiry. The court remark that this was 
equivalent to actual notice of such facts as they might 
be presumed to have learned on reasonable inquiry, 
and therefore sufficient to charge them with actual 
notice of the illegality of the notes. Roth v. Colvin, 
32 Vt. 125; Gould vy. Stevens, 43 id. 125; McDaniels v. 
Flower Brook Mfg. Co., 22 id. 274; Sanford v. Norton, 
14id. 234. Vermont Supreme Court, February Term, 
1879. Pierce v. Kibbe. Opinion by Dunton, J. (To 
appear in 51 Vermont Reports.) 


INDORSEMENT—NOTICE OF DISHONOR NEGLIGENTLY 
SENT SUFFICIENT IF RECEIVED SEASONABLY.—Notice 
of dishonor of a promissory note, however directed 
and posted, is seasonable to charge an indorser, if 
sent so as to be received by the same mail by which it 
would have been received if properly directed and 
posted. Thus, where the notice was posted on the day 
of maturity, addressed to E., where the indorser had 
formerly resided, and thence forwarded on the follow- 
ing day by the mail of the same hour to C., where the 
indorser then resided, and where he received it, it was 
held that the note was seasonable. The court say: 
Where the law requires notice to be delivered to the 











518 











THE ALBANY LAW JOURNAL. 











indorser at his residence or place of business, and 
there is a misdelivery of the notice through lack of 
diligence by the holder in ascertaiving the proper place 
of delivery, the indorser is discharged. But if the in- 
dorser receives the notice seasonably, though misde- 
livered through lack of diligence, his liability remains. 
The holder of the note may fix the liability of the in- 
dorser by showing that he used due diligence to give 
notice, although notice never in fact reached the in- 
dorser, or by showing that notice was in fact received 
»y the indorser in due season. Bank of the United 
States v. Corcoran, 2 Pet. 121; Dickins v. Beal, 10 Pet. 
572; Bradley v. Davis, 26 Me. 45; Story on Prom. Notes, 
§§ 322, 347; Pars. on Notes and Bills, 483; Cabot Bank v. 
Warner, 10 Allen, 522; Manchester Bank vy. Fellows, 8 
Fost. 302. The purpose of the law in requiring notice 
to be given is, that the indorser may be informed of 
the presentation and non-payment of the note, and 
that the holder is looking to him for payment, that he 
may be able to secure himself against those who may 
be liable over to him. All the rules requiring the 
holder to use diligence are made and enforced that the 
indorser may be informed that his liability on the note 
has not been discharged by the party whose duty it 
was to pay the note at maturity. When, therefore, 
the indorser in fact receives notice in due season that 
the note has been duly presented for payment and 
protested, the purpose of the law has been accom- 
plished, although the holder of the note has not com- 
plied with one of the established rules in regard to the 
use of diligence in giving notice. Vermont Supreme 
Court, February Term, 1879. First National Bank of 
North Bennington v. Wood. Opinion by Ross, J. 


—_——_»—_—_ 


RECENT ENGLISH DECISIONS. 





CARRIER OF PASSENGER — TICKET TAKEN FIXES CON- 
TRACT AS TO DISTANCE TO BE TRAVELLED — TRAVEL- 
LING BEYOND TERMINAL STATION ON TICKET. — A 
passenger with a return ticket between any two 
stations on a line of a railway cannot travel on, upon 
that ticket, toastation beyond the terminal station 
mentioned therein, and from and to which the ticket 
was taken, without paying the extra fare for the farther 
distance so travelled, notwithstanding that the charge 
for a return ticket for the entire distance is the same 
as that paigl by him for the ticket which he had taken. 
The respondent took, at the Westbourne Park station 
of the appellant company, a return ticket from that 
station to West Drayton, for which he paid the author- 
ized fare of 2s. 6d. On his return journey he travelled 
on in the same carriage from Westbourne Park to 
Paddington, and declined to pay the extra single fare 
of 3d. demanded of him for so doing, on the ground 
that as the charge forareturn ticket from Padding- 
ton to West Drayton was only 2s. 6d., the money which 
he had already paid for his ticket covered the whole 
distance, and entitled him to be carried on to Padding- 
ton without any extra payment. Held, by the Ex- 
chequer Division (Huddleston, B., and Hawkins, J., 
overruling the decision of the County Court judge), 
that the contract between the passenger and the com- 
pany, of which the ticket was conclusive evidence, was 
to carry him from Westbourne Park to West Drayton 
and back, and that, upon his arrival, on the return 
journey, at Westbourne Park, the company’s contract 
with him was fulfilled and at an end; andif he chose 
to go on to Paddington, he was bound and liable to pay 
the extra fare for being carried that farther distance. 
Exch. Div., Nov. 7, 1879. Great Western Ry. Co. v. 
Pocock. Opinions by Huddleston, B., and Hawkins, 
J.,41 L. T. (N. S.) 415. 


PUBLIC POLICY — AGREEMENTS IN RESTRAINT OF 
TRADE—AGREEMENT FOR PREVENTING COMPETITION, 





WHEN UNLAWFUL.—Agreements in restraint of trade 
are against public policy and void, unless the restraint 
they impose is partial only, and they are made for good 
consideration, and are reasonable. Mitchel v. Rey- 
nolds, 1 Sm. L. C. 406 (7th ed.); Gale v. Reed, 8 East, 
79; Horner v. Graves, 7 Bing. 743; Mallan v. May, 11 
M. & W. 653; Price v. Green, 16 id. 346. An agreement 
to parcel out among the parties to it the stevedoring 
business of a port, and so to prevent competition 
among the parties, and to keep up the price of the 
work, is not necessarily invalid if carried into effect by 
proper means. A provision in such an agreement, that 
if the consignee of any ship should refuse to allow the 
stevedoring to be done by the party entitled to it un- 
der the agreement, and should require one of the other 
parties to do it, the party so required should give an 
equivalent to the party who lost the stevedorage, to be 
determined by arbitrators. Held, not to be unreasona- 
ble. Buta provision that, in the case of ships passing 
out of the hands of the original consignees, if the mer- 
chant loading them should not choose to employ the 
party to the agreement, who, as between themselves, 
was entitled to do the stevedoring, all the parties to 
the agreement were to be deprived of the work. Held, 
to be bad, as being an unreasonable restraint, beyond 
any thing required by the legitimate interests of the 
parties. An arbitration clause which extended to all 
doubts, differences, and disputes which should arise 
touching the agreement, and stipulated that all mat- 
ters in difference should be submitted to arbitrators, 
and that no action should be maintained in respect of 
the matters so submitted except for the amount by the 
said award determined to be paid. Held, to bea col- 
lateral and independent agreement, and therefore, 
that an award was not a condition precedent to an ac- 
tion except with respect to matters actually submit- 
ted to arbitration. Hilton v. Eckersley, 6 E. & B. 47 
and 67; Scott v. Avery, 5 H. L. 811. Privy Council, 
July 26, 1879. Collins v. Locke. Opinion by Sir Mon- 
tague Smith, 41 L, T. Rep. (N. 8S.) 292. 


——__>___—. 


JURISDICTION OVER CLUBS. 

THAT jurisdiction which has for some time past 

been exercised by the Court of Chancery over the 
employment of such private powers as those possessed 
by the committees of clubs and kindred associations 
seems to be steadily widening in its scope and applica- 
tion. What may be called the old common-law principle, 
as laid down in the case of Reg. v. The Governors of 
Darlington School, 14 L. J. 67, Q. B., has been long ago 
broken in upon, and may now be considered as obso- 
lete. It was there held that the governing body, hav- 
ing exercised a sound discretion, and found a minister 
unfit, the court could not go behind that discretion or 
inquire into its exercise, but would uphold the decis- 
ion that had been so obtained. This view was the re- 
sult of a long chain of authorities, but the whole prin- 
ciple upon which it is founded was first questioned by 
Lord Hatherley in its application to later cases in Dean 
vy. Bennett, 24 L. T. Rep. (N. 8S.) 169. There a bill had 
been filed to prevent the defendant, a minister, from 
taking possession of his chapel or acting therein after 
he had been expelled by a meeting of the governing 
party in the community. This was dismissed with 
costs by Vice-Chancellor James, and his decision was 
supported on appeal by the lord chancellor. Speak- 
ing of the Darlington case, Lord Hatherley said: ‘I 
do not feel myself so bound by that case as to hold that 
a discretion has been exercised by a meeting which, on 
charges mentioned for the first time, the person 
charged not being present, came to a vague general 
finding that he had been guilty of drunkenness.”” He 
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sound judgment on that subject, or had exercised any 
discretion at all in such a strange and wholly irregular 
meeting. But beyond this Lord Hatherley used some 
very wide words about the English people being ac- 
customed in some degree to the “ ordinary principles 
of justice’? in the conduct of meetings of this kind, 
and for this purpose, which words might be held to 
cover a general jurisdiction to inquire into the equity 
of all such and similar proceedings. 

These great priuciples have not, however, until 
lately been brought to bear upon clubs, and going back 
a few years, we find Lord Romilly, when master of the 
rolls, was far more chary of interfering with the action 
of their committees than his present successor has 
shown himself. In Hopkinsonv. The Marquis of Exe- 
ter, 17 L- T. Rep. (N. 5S.) 368, the action of the Conser- 
vative Club was called in question by the plaintiff. By 
their rules the committee were entitled to calla gene- 
ral meeting whenever the welfare or order of the club 
was endangered, and they also provided that any mem- 
ber might be removed by the votes of two-thirds of the 
persons present at sucha meeting. The plaintiff had 
given his pledge to vote for a Liberal candidate at the 
coming election, and the club being a political one, this 
was deemed to be against its welfare, and the plaintiff 
was removed by a vote given at a meeting called under 
the rule. He then filed a bill praying to be re-instated 
in his rights as a member of the club, which was dis- 
missed, the court holding that the meeting was fairly 
called, and the decision being arrived at bona fide and 
not through caprice, it was final, and the court had no 
jurisdiction to interfere. Lord Romilly said: “ It is 
clear that every member has contracted to abide by 
that rule which gives the absolute discretion to two- 
thirds of the members present to expel any member. 
Such discretion must not be capricious or arbitrary 
discretion; but if the decision has been arrived at bona 
fide without any caprice or improper motive, then it is 
a judicial opinion from which there is no appeal. None 
but the members of the club can know the little details 
which are eesential to the social well-being of such a 
society of gentlemen, and it must be a very strong case 
that would induce this court to interfere.”” Thisisa 
plain position plainly stated, and one about which 
there can be no mistake, while it was followed some 
few years later by the same learned judge in deciding 
a similar question. 

In Gardner v. Freemantle, 19 W. Rep. 256, which 
arose out of a dispute in the Junior Carlton Club, it 
was held that where the committee of a club have 
power to expel any member whose conduct is in their 
opinion injurious to the interests of the club, and they 
exercise that power, all that is required is that the 
committee should form their opinion in a bonu fide 
way, aud the question whether their opinion was just 
or unjust was immaterial. Here we find no trace of 
those ordinary principles of justice mentioned by Lord 
Hatherley, and lately brought forward by the master 
of the rolls, for the whole decision turns upon the fair 
exercise of a discretion vested in the committee. 
There Lord Romilly amplified the expression of his 
views as stated in the former case, and said: ‘* Insome 
cases this court will interfere with the exercise of that 
paramount authority, but only where there has been 
a@ moral culpability, as if the decision is arrived at 
from either a personal hostility or bias. But in cases 
of this description all that this court requires to know 
is that the persons who were summoned really exer- 
cised their judgment honestly. The court will not 
consider whether they did so rightly or wrongly.” 

Coming now to the recent case of Fisher v. Keane, 
41 L. T. Rep. (N. 8.) 335, we are met with rather dif- 
ferent views of the court’s jurisdiction, and seem 
breaking away from the older authorities and drifting 
into a very sea of doubt and difficulty. We need not 
cousider the first point upon which the master of the 





rolls decided in favor of the plaintiff, as that only ap- 
plies to the construction of certain rules; but the sec- 
ond point of his judgment lays down a principle gen- 
erally applicable. It is really only adopting, though 
perhaps extending, the ruling in Dean v. Bennett, to 
which the master of the rolls referred when he said 
that a committee acting under such a rule are bound to 
do so “according to the erdinary principles of justice, 
and are not to convict a man vf a grave offense which 
shall warrant his expulsionjfrom the club without fair, 
adequate and sufficient notice, and an opportunity of 
meeting the accusation brought against him. They 
ought not, as I understand it, according to the ordin- 
ary rules by which justice should be administered by 
committees of clubs or by any other body of persons 
who decide upon the conduct >f oth>rs, to blast a man’s 
reputation forever, perhaps tv ruin his pruspects for life, 
without giving him an oppcrtunity >f either defend- 
ing or palliating his conduct. In my opinion upon 
this ground also the committee have not acted prop- 
erly or fairly.’’ No doubt the decisi-n in this case was 
correct, and the conduct of the committee not to be 
defended; but how is the principle thus loosely laid 
down to be generally applied in practice? Where will 
the court stop in its inquiry as to the inner concerns 
of club life, and how far will it go into the merits of a 
case to see whether its interference is necessary or 
justifiable? The old notions that club committees 
knew best what was good for the clubs’ interest, and 
that the court would cnly use its power upon strong 
provocation, seem here to be abandoned for the vague 
rules of natural justice. However, the conduct of 
club committees is likely soon to be again considered, 
and perhaps upon a fuller view of the question some 
plainer lines may be laid down for practical guidance 
than are traced at present.—London Law Times. 


——_—_—_—_——— 


NEW YORK STATE BAR ASSOCIATION. 


MINUTES OF THE EXECUTIVE COMMITTEE, 


HE following preamble and resolutions having been 
duly submitted to the members of the Executive 
Committee by correspondence, were duly adopted: 


WHEREAS, The Executive Committee of the New 
York State Bar Association is in receipt of a certified 
copy of a preamble and resolution, passed by the 
Commissioners of the New Capitol, of which the fol- 
lowing is a copy, viz. : 

At a meeting of the Board of Commissioners of the 
New Capitol. held at the office of the Auditor, on the 
19th day of November, 1879. Present — Lieut.-Gov- 
ernor Dorsheimer, Auditor Schuyler, Attorney-General 
Schoonmaker. 

The Attorney-General offered the following preamble 
and resolution: 


WHEREAS, The New York State Bar Association is 
required by its charter to furnish copies of its Annual 
Reports to the libraries provided in the various coun- 
ties of the State, for the use of the Justices of the 
Supreme Court; and 

WHEREAS, It is a voluntary and public Association 
for the benefit of the people of this State, and of the 
bench and bar of this State; therefore be it 


Resolved, That the Architects of the New Capitol be, 
and hereby are, directed to designate and prepare for 
the use of the State Bar Association, a convenient 
room in connection with those for the accommodation 
of the State Library, and connecting with the Law 
Department thereof; and that such room be and is 
hereby set apart for such use. 

Adopted November 19, 1879. 

(Copy.] JAMES McINTYRE, 
Clerk to the New Capitol Commission. 


Therefore be it Resolved, That the New York State 
Bar Association accepts the said pone and resolu- 
tion of the Commissioners of the New Capitol, and the 
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accommodations so to be set apart for its use in that 
edifice. 

Resolved, That the thanks of this Association are 
due and are tendered to the said Commissioners, and 
especially to Hon. Augustus Schoonmaker, the Attor- 
ney-General, for their and his action in the premises. 

Resolved, That the President of the Association, and 
the Chairman and Secretary of the Executive Com- 
mittee, are charged with the duty of conferring with 
the Commissioners, and the said Architects, and per- 
fecting with them at as early a day as possible the 
selection and furnishing of the space in the New Capi- 
tol so to be allotted for the use of this Association. 

Resolved, That a duly authenticated copy of these 
preambles and resolutions be sent by the Secretary to 
the Attorney-General, the said Commissioners and 
Architects respectively. 

Also the following: 

Resolved, That the President appoint a committee of 
three members to examine the subject of the admis- 
sion to the bar of Attorneys and Counsellors at Law, 
and to confer and co-operate with the Judges of 
the Court of Appeals in securing proper legislation 
thereon. 

S. W. RosenDALe, 
Secretary of the Ex. Com. 


——_—_ @—__—_—. 


CORRESPONDENCE. 
To the Editor of the Albany Law Journal: 

In answer to the question of E. W. P. in last num- 
ber of the LAW JournAL, I would refer him to a de- 
cision of the Generali Term of the Superior Court of 
Buffalo, rendered in the action of Poesch v. Bacher, 
April 24, 1877, wherein it was held that an action could 
not be maintained upon a judgment of a justice of the 
peace if brought within five years after its rendition, 
although judgment had been assigned to third party. 

Yours respectfully, a ¥i B 

Burra.o, N. Y., December 13, 1879. 








NEW YORK COURT OF APPEALS DECISIONS. 


'MHE following decisions were handed down Friday, 
Dec. 19, 1879: 

Judgment affirmed, with costs—Scattergood v. Wood ; 
Burkitt v. Harper.—Judgment reversed and new trial 
granted, costs to abide event—The People ex rel. Daly 
v. Livingston. Appeal dismissed, with costs—IJn the 
matter of the People by the Attorney-General v. The 
Security Life Ins. Co. Appeal dismissed, with costs 
in the Auchmuty case to abide event, and without 
costs in this court to either party on the other appeals 
—In the matter of Auchmuly and 17 others. —Motion 
denied, with $10 costs—Marvin v. Marvin. 

The court adjourned sine die. A new term will com- 
mence January 13, 1880. 

—_>__——— 


NOTES. 








HE December-January number of the Southern 

Law Review contains articles on Fraudulent Mort- 
gages of Merchandise; concerning Insurance Agents; 
and Injuries to Children, the Rule of Imputed Negli- 
gence. The book notices are, as usual, the most ex- 
cellent of their kind. On the whole we regard this 
Review as the best that now reaches us; but when the 
“dark blue”’ of Boston gets fairly established on its 
new system we shall look for a lively and useful com- 
petition. 

We have received from Mr. Thomas V. Cator, of 
New York, an opinion on the effect of the amendment 
of our interest law, in which he takes the ground that 
contracts at the old rate, made between the passage of 
the actand the Ist of January, and maturing after the 
latter date, will be valid. Our readers must have had 
their fill on this subject. —— We are indebted to the 








Hon. John Ordronaux, State Commissioner in Lunacy, 
for a copy of the Sixth Annual Report of that officer, 
transmitted to the Legislature last January. 

The New York Commercial Advertiser, in its issue of 
the 13th lt., gave some notices of English lawyers as 
the result of an interview with a New York barrister, 
who had been some time in England. Lord Cairns is 
spoken of as the bardest-worked man in England, and 
if allthat is tated of him were true, this would be so. 
He is described as sitting during the session in the 
House of Lords as a judge from eleven to four, then 
sitting on the Woolsack from five till midnight. He 
draws bills for the government, and speaks on every 
important measure before Parliament. His real great- 
ness and independence were shown, it is said, in the 
appointment of Mr. Justice Bowen. Lord Coleridge, 
we fear, will be scarcely recognized in his American 
dress. It issaid he was the last serjeant created. * His 
peerage was won by his masterly summing-up in the 
Tichborne case—for the whole 637 peerages of England 
hung with breathless suspense upon his words.”’ ‘ Lord 
Coleridge has the gift of music.’’ ‘* He is considerate, 
and even playful, to embarrassed witnesses.’’ We 
wonder whether Lord Coleridge hoaxed our American 
visitor.—London Law Times. 





The Eighth Judicial District, of which Secretary 
McCrary has been appointed judge, comprises the 
States of Nebraska, Minnesota, Iowa, Missouri, Kansas, 
Arkansas,and Colorado. The salary of the circuit judge 
is 36,000 a year. Sessions of the Circuit Court are held 
twice a year at Omaha, St. Paul, Des Moines, St. Louis 
and Jefferson City, Leavenworth and Topeka, Little 
Rock, and Denver. But each of these sessions does 
not necessarily require the presence of the circuit 
judge, since the Circuit Court may be held by him, or 
by the Supreme Court circuit justice, or by the Dis- 
trict judge alone, or by any two of these sitting to- 
gether. The chief justice and associate justices of the 
Supreme Court are allotted among the circuits by an 
order of the court. It is the duty of each one to at- 
tend at least one term of the Circuit Court in each 
district of the circuit to which he is allotted during 
every two years. The member of the Supreme Court 
now assigned to circuit duty in the eighth circuit is 
Mr. Justice Samuel F. Miller, of Iowa. The position 
which Judge McCrary will now assume has been filled 
during the past ten years by John F. Dillon, who was 
appointed in December, 1869, by President Grant. 
Though still a young man, having been born in Wash- 
ington county, N. Y., in 1831, Judge Dillon has seen 
twenty-one years of judicial service, and has long been 
recognized as one of the foremost jurists in the coun- 
try. His judicial career, which has just closed, tem- 
porarily at least, began six years after his admission to 
the bar, and when he was but 27 years of age. It was 
in 1858 that he was elected by the republican party as 
one of the district judges of lowa. At the expira- 
tion of his term of four years he was re-elected with- 
out opposition. Before the close of his second term 
he was elected on the republican ticket to the Supreme 
Court of Iowa for a term of six years, and took his 
seat January 1, 1863. He was re-elected to this posi- 
tion in 1869, but soon after his election, and while he 
was filling the position of chief justice of Iowa, he 
was appointed United States circuit judge for the 
eighth circuit. For several winters Judge Dillon has 
delivered courses of lectures on medical jurisprudence 
before the law and medical classes of the lowa State 
University. Besides numerous articles on law sub- 
jects. he has published a digest of the decisions of the 
Supreme Court of Lowa, four volumes of United States 
Circuit Court reports, and a treatise on ** Municipal 
Corporations.” Judge Dillon, as is well known, left 


the bench to accept a professorship in the Columbia 
Law School, of this city.—New York Times. 
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demand due to the naa. from whe defendant.” 
People ex rel. Dusenbury v. Spier (N. Y. App.)..... 
3.—Non-resident wanes exempt from civil arrest. 


Jones v. Knauss (N. Jd. Ch.)....... 200... cece eceeeeeee: 249 
See 


ASSAULT. See Damages; Photographs. 
ASSESSMENT. A plication, object to vacate, 
under — 338, ws of f 1858, is to remove the 
lien ve y hE, In re petition of Santiago 
BAe GR. B. AMM): 005 i0o-0> eccvesseneacssesenestinse 
See Covenant; Taxation. 
ASSIGNMENT, Assignee may be removed “for 
misconduct or egy so tema ” for advising ass’ 
or’s a = scat fictitious claim. Matter of Co D 


CH. BADD. .0.0sc. sccs cies svccscnsssas euessaanheenneee 352 


2.—An ass’ ign of acause of action directly — 
husband to wife is valid as between the parties. 


Seymour v. Fellows (N. Y. App.).........+..- 

3.—An assignment of Sears cannes made = an order 
on employers was them accepted ; rwards 
they were factori as employees’ ition held, 
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es — —Setnnes. 
that ed up to time of attachment 

ane be hel by the the assignee. Tracy v. Clark (Conn. : 
4.—An order from a creditor toa debtor requesting 
him to deliver goods to the amount of the debt toa 
third Yy,; does not operate as an assignment of 

the debt. “heed v. Pryor Pryor (Buffalo, Sup. _n—art 


ASSIGNEE. Bang 2 sewed Receiver. 


AT fi does €Not giving Christian name of 
ee not yo void. Barber vy. Smith = 


ese 1 ER RET 
of tevisten for fee of, in mortgage or 
er Vv. a “ ch. 8. 
» A. Negotiable Instruments. 


BAIL. Forfeiture of bond. A subsequent voluntary 
surrender of prisoner will not release the surety of 
a forfeited —— State v. Kramer (lowaS. C.)..... 
2.—Negligence ; lect of sheriff no reason for exoner- 
ation of bail. tate v. — Py (Iowa 8. C.).......... 
3.—Offer to surrender principal; it is within the dis- 


ATT 


Dogs a void. Y. 


cretion of the court to order principal into custody. 

State v. Kramer mate DMN calc addense bees ie 
4.—Surety, examination of ; it is the duty of the bail to 

arrest and deliver up principal in order to exonerate 
him. State v. Kramer (Iowa S. C.)..........000.ss000- 

See Criminal Law. 
PA Trins Storage; construction of contract. 
Tvins v. 1 hy . C. 

2.—Where a bank holds funds on deposit, it is bailee of 

the depositor, and cannot dispute title without 

showing a lawful disposition ¢ the funds. Sebranth 

v. Dry D. Sav. Bank (N. Y. C. P.).............0ccceceee 

See 

KS AND BANKING. Apolection of amount 

posit toward payment of a note upon which 

Bank vy. 
Jankers — a oo lien on securities deposited, 

unless there be an express contract, or circumstan- 

ces that show an implied contract inconsistent with 

lien. London Chartered Bk. of Australia v. White 

(Eng. Priv. C.). 





Soa lol 


See Bailments ; National Banks. 
BANKRUPT x: y Fiduci 


udgment. Clark (lowa 8. 
2. urfediction ; discharge f ade et be tained ; sy 
utory construction. Poillon v. Lawrence (N.Y.A 
3.—Married woman cannot be put into fora soulless 
made after cr: although possessing sagees 
estate. one, Re Grissell (Eng. App.). 
4—Ovligstion, Po wr from conversion of money by an 
attorney in fact is not a fiduciary debt within the 
Bankrupt Act. Woodward vy. Towne (Mass.38 C.)... 
5.—State courts have jurisdiction of actions by assignees 
in penmragter to avoid fraudulent transfers. Ansley 
v. Patterson (N.Y. Age.) 


BASTARDY. See Criminal Low. 
BETTERMENT. See Covenant. 

BIGAMY. See Criminal Law. 

BILL OF EXCHANGE. See Negotiable Instruments. 


BILL OF LADING. Special indorsement; right of 
Lor and purchasers. Farmers & Mech. Bank 

v. Hazeltine ney LES 28 CR RONG 
2. _Transfer of transferor’ sright of possession of goods 
red by. ae v. Farmers & Mechanics’ Bank 


3. lause exes} ting liability for acts of master and 


PD nest gence in stowage. Hayn vy. Culliford in 
BONDS. 4 y’s fee, stipulation for $100 as in 


Attorney's s 
wa vans. Ison Sewing M. Co. vy. Moreno (U. 
2.—Bondholdere; : rights of those lending to foreign gov- 
ernment ; failure of purpose of loan; when major- 
i may not control minority. Wilson y. Church 

ig. App.) 
3.—Fraud in procuring execution no defense to suit on 


ee where plaintiff had no tye before accept- = 


a Dagler v. Baker (Ohio 8. 

hen different suits onsame bond allowable; 

former recovery. Orendorf v. Metz (Md. App.)...... 
hy. Alteration ; Suretyship. 

BOT TON Y. Practice ; interest on bond, with ad- 

~p 2 default is made ; effect of. The 

Sophia ¢ ‘ook (Eng. Pro. Div.) 

BRE CH OF PROMISE. When action will not 


against personal representatives of promisor; 


contract; special ages. Grubb’s Admr. v. Sult 
Gs FISSAKCERD. Rickeds ace Sei. cevecécccecece 422 
BURGLARY. See Criminal Law. 


PAGE. 


DaJrccrcacscces 343 


pentose was — is ee National Mahaiwe 
eck ( 496 


debt not changed by 
455 
Pp.) 9% 
. 263 


56 


294 
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Cc ENDAR MONTH. Asentence of one calen- 
ar month’s imprisonment expires on the day pre- 
ceding that day which corresponds numerically in 
the next succeeding month with the day on which 
pos sentence was passed. Migotti v. Colville (Eng. 
CARRIER, OF Fass NGERS. Where a pas- 
senger refuses to pay are, and after soppeee of 
train by conductor for purpose of ejecting ten- 
ders fare, a refusal to receive and an e, ectment of 
paseqnaer is justifiable. Hoffbauer v. D. & U. Ry. 
2. ~Condition that possougee carried free shall travel at 
his own risk; liability of company; incorporation 
of condition in Cocumens Ae ie by plaintiff. Duff 
v. Gt. North. Ry. Co. ( 

3.—Ticket taken fixes 3. as to distance to be 
travelled ; travelling beyond terminal station on 
tloket. Gt. Western Ry. Co. v. Pocock (Eng. Ex. 
4.—Stipulation in ticket ; liability of company selling 
ticket for accidents on connections; stipulation 
must be printed on ticket, and not on cover of —— 

— ticket. Burke v. 8. E. Ry. Co. (Eng. C. 


a separate white from ogee Denar. Green 
ty of Bridgeton (U. 8. D 
e~-thaaligenes in Genetns freight’ A. UE ~_ *> pas- 
senger at station as to Fioet track; amages. 
Terry v. Jewett, rec’r (N. Y. 
7.—Negligence; contract At CE to carry; 
issued by agent. Foulkes v. Metrop. Dist. 
(Eng. C. 
8.—Not liable - merchandise taken as personal bag- 
gage; evidence. Blumath v. Fitchburg R. R. Co. 


ticket 
Ry. Co. 


(Mass. 8. C.) 

9.--Liability of, for baggage. N. Y.C. & H.R. R. Co. v. 

Fraloff 8G. U.S)” 
See Negligence. 

CARRIER OF GOODS. A deposit upon the 
public levee of lumber, by a railroad company, in 
accordance with a contract to deliver at the city in 
which the levee was situated, constitutes a ye 
Yee Reineman vy. Covington R. Co. 
(lowa 8. C.) 

2.—Owner of asteamboat engaged in the business of 
towing is not liable as a common carrier, unless he 
has expressly and a oy a to tow eed all = 
sons indifferently. (Ky. . 

CHARGE. Where there ka = qt Sha to show cer- 
tain facts, a refusal of a judge to charge on the con- 
trary pegimption is noerror. Priebe v. Kellog Bridge 
Co. (N. Y. Ap 

CHART R-PAR TY. Demurrage ; recoupment b 

agent of consignor — claim for freight. Elwell 
v. v. Skiddy (N. ¥. MED potaninase $5 bk bid ac beneeen assess 


CHATTEL MORTGAGE. See Mortgage. 
CHINESE. See Injunction. 

CITIES. See Municipal Corporations. 

CIVIL DAMAGE LAW. Evidence; it is compe- 


tent for defendants in mitigation of damages to 
show asettlement made isband had with other par- 
ties of whom plaintiff’ abe and had bought liquors, 
Ennis v. Shirley (lowa 8S. C 
2.—For injury to means of oan ort in consequence of 
intoxication, which caused death, damages resulting 
from the death cannot be recovered. Kirchner v. 
Myers (Ohio S. C. 
3.—Defendant not liable for intoxication not caused by 
him. Huggins v. Kavanaugh (Iowa a 
4.—Recovery may be had although the intoxication re- 
sulted in the. death of the person relied on as the 
means of support. Roose v. 
5.—Proximate cause; where an intoxicated person is 
run over and killed by a railroad train, the owner of 
the premises where deceased obtained ay is =—_m 
in damages. Schroeder v. Crawford (Ill. 8. C.).. 


CIVIL RIGHTS. See Carrier of Passengers. 
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162 
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CODE OF CIVIL PROCEDURE. See Execution. 


CODICIL. See Will. 
COL LATERAL EC 
itor for loss of. 
COMMON ARRIER. 
ier of Passengers. 
Is made absolute b 
CONDITIONAT, ALE. Vv Chappell (Md. App). 118 
A b ident 
sae Pan, eA, be pee weed hy ‘enother 
is governed by the lex loci contractus_as regards its 
wat ws not by thelex fori. Williams v. Carr 


RITY. Liability of cred- 
vy. Wells (Buffalo Sup. Ct.).. 


See Carrier of Goods; 


.—Contrary Federal and State rules; State cours will 
follow federal rule in case reviewable in U. 
_Preme Court. eee vy. Chambers (Cal. 8. 6° 

loci pends upon the place a 
“the note or bill is delbvaved. from drawer to drawee, 
promisor to payee, or indorser to indorsee, and the 


oe 


erkins (Neb. 8. C.).... 382 


54 
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CONFLICT OF LAWS-— Continued. 
laws of the wie as to usury will govern. Hart v. 
Wills (Iowa 

4.—Promissory notes governed by law of place where 
pede and payable. Dickinson v. wards - 


5.—Where Bree mene once vested inan_ assignee or 
receiver he law of the State where the property 
is situated, the law of another State will not divest 
him of his right to it, if he should take it into such 
State in the performance of his duty. Pond v. Cook 
Sy Mt Ms vst ccvagert hash uetudeadnts- 00 sabhaddoese 

CONGRES Power of, to alter charter 
f aBaion Pacito . R. Co. v. United tes ve. : 


PAGE. 


me i of - alter charter granted by a by aes ee 
Pacific : 869 


R. Co. v. Gallat 
CONSIDERA TT 


(U. 8.8 
IN. License to ony unprofitable 
3 a sufficient consideration for a 


Aten ee wwe seee 


promise to oRey for such license. Wilson v. Heutges eis 


inn. 8 


OO Riited 


CONSTITUTIONAL LAW. An exemption law 
oes not diminish value of a contract 
withdraw from liability more property in value than 
was exempted at the time the contrast was made 
is not unconstitutional. 
2.—An act denying theright to AM. arms by any body 
of men, other than the militia of a State or Uni 
States troops, is ygcqesiatons!. People ex rel. 
Bidfeld v. eldt dil. C. C.) 
8.—Two years’ imprisonment foran vated case of 
assault and battery is not cruel and unusual 
unishment, and a sentence to that effect is not 
nconstitutional. State v. Pettie (N.C. D. C.) 
4.—Statutes for ontitying ballots unconstitutional. 
srisbin v. Cleary (Minn. 8. C. 
6.—Commissioners of an sinselvens estate made their re- 
port, and no appeal was taken within time pre- 
— bylaw. General Assembly afterw baseed 
ial act allowing appeal to be taken. Held 
the ay ny constitutional. Wheeler’s Ap- 
SE INE ID. WE pc ncsdnens, sodacestesrtnnceabans a40%%° 
6.— Foe etn tons tn State procedure nst non-resi- 
ents, constitutional. 
7.—State le pislation against Chinese unconstitutional 
Ho Ah v. Nunan (U.S. D. C. Cal.) 
8.—A statute. providing that when a non-resident is 
injured «hy } defect in highway, and claiming dam- 
1 not be entitled to recover if the laws of 
i ten aie would deny a recovery under similar 
circumstances, is in conflict with the fourteenth 
amendment and unconstitutional. Pearson v. Port- 
land (Me. 8. C. 
9.—Act _for compenegiien of railroad employees _in- 
=_— throu; ih pealigence, we wee. a v. Chi- 


Reet eee ene BF eee ee sees eeeen ees eeeeeees sees 


See Negotiable Instruments. 


ACY. age in relation to, not revenue law. 
— v. oe (U. 8. 8. *C.) 


Sere e eee eeeeenes 


eee eee eee eee eee eee reer 


cu 





a 





Qa 





Poe e ee eee ee ECC Oe ee eee eer rerererrrrr ig) 


, M. &S8t. P. Ry. Co. (Wis. 8. C.).............. 
10. ry statute prohibiting the pi. “of railroad tickets bt 
brokers or by any person, ay a a has the 
nts of the salitonda, or by a bo urc! 4 
of an unused ticket or — ofa idee, 8 not un- 
constitutional as grantin, t exclusive privilege or 
immunity. - i State YR. Fe 
11.—A statute authorizing skatnn of share of National 
bank for Lame 9 purposes is constitutional. 
Moore v. Mayor o Fayetteville WN. C. 
12.—Statute making sale of liquor, not the manufacture 
of the vendor, within a specified county, a misde- 
meanor; a proper exercise of legislative power. 
North Carolina v. Joyner (N.C. 8. C.) ......0.0see005 
13.—Statute prohibiting the sale of merchandise within 
one mile of one, meetin, F grounds not unconstitu- 
tional. Sta Read ( 


eee eee eeee eee eee 


arsh v. Steele (Neb. pS) a 


14.—Statute - AMEN. A. to sell ak: 4 ae 35 


invalid. Culbertson v. Coleman 
aay my aL eee cattle, invalid ee Rig- 
16.—Limitation of judicial office by yoo; Ii limits term. 
nv SP seek ~- Jer vb li Lae 
ool-house, tem use for religious P, 
not forbidden by, cen stitution. Nichols v. Schoo 


Pore e eee ee eee eErOeerreCerr er reer) 


hb 473 


See Action > Onménal 1 Dais s atetory Construction ; 
Trade-Mar! 
. Disregard of lil of injunction 
OOfaleeraph . _— not. Ex parte St ie Langl ey 
GE FE Dap v0csc0se 0, avvcsncbsdec -neseesscateshaseeas °Y 498 
CONT’ ro Action of, does not lie upon an al- 


conspir to obtain a money by forgery. Nat’l 
est Co. v. Gleason (N. Y. App.) 

2.—Gambling contracts. Sales on corn-exch 
gues brokers; agency. Gregory v. Wendel 


3.-—For ieee and sale of goods not necessarily 2” 
wagering transaction were not der 
livered, ®uithough part payment had been 

Kingsbury v. Kirwan (N. ¥.C. P.)...... .s0.see- cece 


eee eee eee ees 


pty 





ee a Continued. 
4.—Wagering. Notes given to astock broker to cover 
losses by broker in stock gambling on pate: 
account are vere. Waemer ~ ‘she sons ba mg 
wagering is a question for jury. Fare 
v. pone pant GE. We Soa Boc.ccduntcnndecietecsacsieasaanee 
5.—A broker who advances money at request of princi- 
pal, to pay losses incurred in speculating for princi- 
pal, may recover, if the contract was nota wagering 
one. illiams v. Car (N. C. 8. C.) 
6.—For a buyer to recover damages for non Solver of 
oe must ote that he was ready and Lops 
eive and pay for them as delivered ; and h 
not t relieved by the fact that the makin, of the or 
wk sued on is denied. Simmons v. Green (Ohio 


.— lied promise ; covenant 


Norton v. Colegrove (Mich. 8 
cee ; jurisdiction. 


8.—Conditional ac eaptences 
Blake v. Lyon & F. Mfg C Y. 
partynot i entitled ‘to 
. of E.).. 
e are 


spear incumbrances. 


9. a of; when third 
benefit of. Burnett v. Jerse 
10.—Publie policy; ments in restraint oft trade 
nst ~—y" policy and void, unless the restraint 
they impose is partial only, and they are made for 





consideration, and are reasonable. Collins v. 
ke (Eng: Priv. ©.)........ccccs0s sessossscsseseree 518 
11.—In an action for breach of, for personal services 


defendants offered to prove that plaintiff bang | rep- 
resented himself to be ‘‘a first-class salesm 
= of proof was excluded as immaterial fae nce 
of proc that the words had acquired a precise and 
. nu ite po manning among business men. Blair v. Laf- 
OUR, WE MED, cssnsed isan cnacdbchsans cea oth aehidean 
12.—If one ae is entitled to the benefit of a contract 
can by resonable dilligence and ordinary prudence 
rotect himself from loss by reason of a breach of, 
Rete bo pound reas so. Eureka Marble Co. v. Windsor 
EOE EB) RR et sie i 
13,—Peesonat roperty, conditional s gale of; 5 eee by 
installments. — erv. 456 
14.—Oral evidence o ol hy 7 Cal. 8. 0. or under- 
standing of the parties to a written contract inad- 
—— ; acceptance under a sale conditional on 
approval < the articles sold; conditional sale made 


lute vy an the = _ the purchaser. Delamater 

ES arrears 

15.—Oral, eee avanion’ BF ——y - of law and fact. 
Detroit Stove Works v. 8. C. C. Dis. Mich.) 10 


16.—Il 


v. Kinsey 
17. —~Sunmatertal fals 
Hall vy. Johnson (Mich. newts shened Casn> wanders 
18.—Implied promise; payme t of debt of another; 
taxes on land 1 held by b itipated title. Goodnow v. 
ow: 


wn 


Shae cohabitation not. 


Moulton 
19.—Infant not lable on, anon falsely rerresents ng 
himself tuo be of age. *Whitcomb v. Josli n (Vt. 8. C.). 204 
20.—Parol, ore of, to vary contrast under seal. 
Chesapeake & O. C. Co. v. Ray (S. C. U.8.). 
21.—In restraint ty trade as to canine places, is valid. 
Smalley v. Greene (Iowa 8. C.) 
22.—Release obtained by frau 
need not be paid beck to rescind contract. 
v. Old Colony Railroad (Mass. 8. C.) 
23.—In contracts for successive deliveries the vendor 
— fail in the earlier deliveries and still hold the 
rchaser for the later ones. King Philip Mills v. 
later > MeN Gibb sicsheesae angcekides, 4¢0seescaainakeinn 
24.—Sale of liquors made in one State with delivery in 
another. Keinert v. Meyer (Ind. 8. C.)............... 
2%.—Tourist’s roene tones “me transferable. Langdon 
v. Howells (Eng. Q. 
2%6.—Undue in uence ; inn weakness of —_, 9 
und for setting aside contract. Campbell v. 
_Sampbell tn ae tf FO 
—, a vendor contracts to furnish a machine 
affixed to purchaser’s residence, in an 
~y or the contract price, the recovery is indi- 
visible and _ must for whole amount. Butler v. 
Butler (N. Y. App.) 
28.—When in a contract for manufactured articles 
something remains to be done by the vendor which 
requires co-operation of purchaser, and the = 
chaser refuses to perform, the contract price canno 
be seonwesed. Moline Scale Co. 
See Action; Agency; Damages; Deeds; Evidence ; 
I ; Interest? Statute of Frauds’; Statute of 
‘ fancy: In Sunday ; Vender and Purchaser. 


CONVERSION. Defendant surreptitiously obtained 
ion of bonds on which there was a lien of 


d; when consideration 
Mullen 


meee ee eee ee ee esas seeeeee 


SOR e eee Fe Beene eee renee 


is receiver. Held, that this was a conversion of 
ae P pop 4 the plaintiffs were entitled 
ashare of the —¥ hd = 


lien, and that a Paenial of a motion to 
order of arrest was correct. Hovey v. Meboneka 
I EE IF Re hay 


co ANCE. When one of two land-owners 


olding pro y under a common title takes pos- 
session of a portion of adjoining land by mistaice, 
believing it to be within his own boundary, he does 
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CONVEYANCE — Continued. pace. | CRIMINAL LAW — Continued. PAGE. 
not claim, under a title adverse to that of the other. 14.—Embezzlement ; indictmert for, containing one 
Gorman vy. Birmingham (Buffalo Sup. Ct.) .......... 54 ra F, where p posesate x Lee ye no nt notes hich em- 
COPYRIGHT. One co-owner of aco ht in an PLORSCUSOE NSST NOt ¢ ee bel ch sum 
opera, xy. t ones license to perform, Powell ¥. an the State will rely forconviction. Campbell v. State ss 
ng. Ch a cs oe ai de ie re ea a . 7 See ee eee ee eee eee eee ee ee eee ee ee ee a 
15.—Evidence of haracter of accused is alwa: 
co TIONS. Railroad forfeiture of charter, tate ws 
of Tannen Of Part Qf Ganchises. People v -. a ermensvrann of. Jon eerentmlnne ws thse 
» B. B. Co App 16.—Conspiracy ; order of evidence in ; acquital of one 
2.—Bvidence; conversation of officers to show transac v 
ions igcoippgteat, Pierson, ros. v. Atlantic Nati | Silstherse"Miute Ghd Apps eee e.g 
Dc es. (sui ¢épind ‘wien dhgensenneesee an = —Co - 
3.—Subscriptions to stock mast | be _ % in money. = pom Ty Le yoy — ——a 457 
4 ae Seas Eaton E. Co. Henn. © G.-..... 38 | 18.—Constitutional law. State has jurisdiction as to 
ent to subscribe to stock, how enforced. crimes of Indians on Indian reservations within it. 
t. Sterling Coal Co. v. Little (Ky. App.) .......-. 38 State v. Doxtator (Wis. S.C.) . 356 
5. a os mp of stock by ppseocemens and delivery ; 19.—County is not bound, in absence of statutory provi- 
ew oO of exeontion creditors as against holder | elon, to pay fees and expenses of counsel assigned 
teral security. ** People's Bank 0 court to defend prisoner charged with crime. 
ten v. Gridley (Ill. S. C.)....2.......00.05. * 13 Warns Co. v. Waller (Penn. 8. C.)..................4. 403 
6.—Stock in a bank or other corporation stones in 20.—Ignorance or mistake in fact, guarded by an honest 
ay os “9 Cofentans ta baw ee is not _— purpose, will afford at common law a sufficient ex- 
as his, actually belongs another, 
although the rules require that tho transfer be mads Shia S. GHE es criminal ek. Perel. Sits 
Pree ot ome? gen im boghe of cseperatios. 21.—Evidence ; confession of crime uncorroborated 
A A to alter corpo P. ratte et seeeceees “i 142 pan sufficient to convict. May, v, People (ll. 8. C.).. 
by it. Union Pac Pacific R. B. Co. ¥. United States Se) a a oe 
eee eee errr eres esos seers  seeees sees sess eeesses 23.—Forgery of recei 3 when the instrument set out is 
8.—Power $e Conapene to. ether cocpegate charter quant- not prima facte a receipt, such extrinsic facts must 
fo. 3" ate: Uenteal Fastie B. 5. Co. v. Gelatin be averred as are necessary to show that the instru- 
9.—The possession of a receiver of an insolvent corpo: Heury'¥. State (ObIOS C) ees errersces-ccreeeees, ST 
ration is that of the court, and he es be protected 2%4.—Forgery of receipt; a receipt on ‘ac pitsanee = 
ae the disc! mocperee ot Bi his oN AD In 2 ee tty.-Gen. v. us form of indictment.’ State v.Shelters (Vt. 8 
Bet ape +2905 urs « 25.—Forgery, not necessary to constitute, that olther 
10. =Stockhold ers not Mabie as ae: Second Nat'l the payee or drawee be namedin instrument. Iowa 
un. Bank re on re ae tage yo scicts 413 v. Bauman (Towa 8. C.)........2+. sesseeseeseesneeess 457 
—Statut of officers of; statute stric da : 
consurwed, Providence Stm,"R.°G, Haband (Uy a ane atta, EA ESM 
12.—Ulirs ria, “seabiry soiainaction.” Naw “Work “| State (Ga. S.C crt ne ccneen recs 38 
an - Co. vy. Heimer PP i 28.—Intoxication - “ftesié is no excuse forthe commis- . 
13.—May issue preferred stock at organization but not sion of a homicide, nor is insanity immediately pro- 
afterward ; acts done by pease valid; rule as to duced by intoxication, when the patient when sane 
relief inst action ul res; acquiesence by made himself yoluntarily intoxicated. Schlenker 
sockher a in auunguiorized: act. Kent v. Quick- as v. State (Neb. Mr useuas déeatiddahecdreneiadiactannss 215 
sliver MING UO. UN. YF. APP.). 2. cc cnccccccweccnnccees 29.—Larcen yt cient asportation. North Caro- 
S00 Deeds; Munietpal Corporations. lina v. reen (N. C. S.C. — Abe Ys Ot 
co vse Temporary resident cannot be compelled to 30.—Larceny; one working land on shares bp not be 
eogurity vor costs. Redondo y. Chaytor (Eng. guilty of, as to crop. ll v. State (Tex. App.)...... 
Lidindeseadesheied | Gh aged Wives’ 0 wecudevs 210 | 31.— eny and cungapenens, distinction between. 
See Mechanics’ Lien. Commonwealth v. Doherty (Mass. 8. C.).............. 
COUNSEL. See Criminal Law. ars ae oetrreen = and false pretenses, ss 
COUNTY. See Criminal Law. 33.—Larceny, dog not subject of. State v. Holder (N. C. 
COUNTY cou R Power, of, to order the refund- Seep lip etd A lg Ae i ld at 396 
ing of a tax ill egal y assessed =O re Petitioa of — 34.—Murder ; indictment, what is not yague one ; eg 4 
York Catholic Pre rotectory (N App.).. . 135 epee: defective indictment. State v. Bean (Mo. 8. = 
OCOYR TE MARTIAL. » Destans of, binding on 5. | a6 Bering ‘indictment must state that oath was wis 
COVENANT, Assessment for betterment an incum- Me trend Lampang Ping runsbedame- iso 
rance. m v arney BBB. DB. U.jew-crccccccces 36.— 
2.—Restrictive ; right of assignee of covenantee to sue; Bracticé trom ‘= becomes Mane. fm are 
pen tay: runol = with the land. Renals v. Cowlin- 398 op ema. C) chenderaaakahmsmethtdekabeaiieasiheastmaaAs 
Ee nnd nn hekdmpanbeeneun’. bend ball 
ae —v aa} of, oP ing exemption. Fejavary v. Broesch oe a Bi A. J App. . . & 
lowa SOOO e Cee eee sees se eeseseseserese seeseseseese 38. ak ng li uor to intoxicated rson not a criminal 
cane b-4 a Deeds. * 0 ffense. "cop ple v. Hislop (N. - App oa: sion 4 
AL u divorce procured —Sentence to successive terms; failure esignate 
= ud no defense. Ioway. “Whitcomb ( owaS. oy. Y 6 does not invalidate sentence. Misir v. MeMlillan 
2.—Owner of adjoining land Bad abate an affray by LMR et. saretiancsmenmiediesaumiewnsapeds 
force. State v. Davis (N. C.S.C.)............ 00.00.85 236 | 40.—Rape ; intercourse with female under twelve yeas, 
8.—Embezzlement; agent employed by indorsee to collect by goonant, is. Lawrence v. Commonwealth ( 
notes is an employee within meaning of Embezzle- WR cnes. cosadnicictdn, <aadueatiedaktierhieéal paaneds 
ment Act. Campbell v. State (Ohio S. C.)........ 15 41.—Rape? indictment in substance following the stat- 
4.—An assault with a deadly weapon in such a manner we, insufficient. People v. Girr (Cal. 8.C.).. 
that the ordin: and provable result would be 42.—Trial ; in ant absence of a showing 0: t prejudice, by 
death, the law will presume that see intent was to of juror before verdict, the sepa- 
take life. State v. Sullivan (Iowa 8. C.).............. 52 ration is “not such as to vitiate verdict. State v. 
5.—Prior hostility cannot authorize the use of a deadly RICE TLD os. ot setae ants scebemisakemes 356 
weapon in a present quarrel. State v. Sullivan (lowa 43.—Trial ; furnishing intoxicatin Hauer. to ny may 
ANA N.S tale Ghkuain caddies stile ebisees sap ce4b tise 52 invalidate verdict. Tuttle v. State (T 
6.—Bail; statute does not restrict the power of admit- 44.—Trial ; charging of facts to jury. People v. PBuster 
ting to bail to justices in the county where prisoner Ne MMS EE ge CAB Na MEE REEL BLS 
is indicted. People v. Clews(N. Y. App.)........... 36 | 45—Trial ; new trial, when court mee peach tampering 
7.—Bastardy; testimony as to Paternity must be posi- with jury. State v. Bell (N.C. 8. C 396 
tive. rai fy. ON SS ee ae 277 48. Trial every defendant in ahteal action, ‘whether 
pore: Be roof — follow complaint ; variance. indicted or tried alone or with others, is entitled to 
Hull vy. People (Mich. 8.0)... 0.0 ...0..0. ceeeeee noes 296 statutory number of peremptory challenges. State 
9.—Bastardy; evidence in, need not pe bevend a rea- v. Stoughton (Vt. S. C.). 0.22... cee cece eens cece eeeereee 457 
sonable doubt. Seman v. People (Mich. 8S. C.)...... 516 | 47.—Trial; i oppressive action of court, ground for revers- 
10.—Married woman cannot obtain a summons against ing verdict. O’Hara v. People (Mich. 8. C.).......... 517 
the putative a of her bastard child. Tozer v. a-agee be Min Le | ae opinion as to facts. State 
eee heeene4ehes edegnense te9ennbenr> v eee tees sececeenececeeee ees eosceee 
nee? bls i fidictment: 4 yo exception to statute. 49.—Violation of city ordinance is not “crime.” City of 
me. - A } sen hekbestaaktetann 6 as 17 a. Rgnees v. Pare io. BS 3 pa goreraseapeapahdtats 58 
roof of larcen P when warrantin ne —Waiver of right o ury in criminal cases. 
it Bro eC) 516 State v. Kaufman (lowa 8.05 REFER GO DO AM 291 


verdict. State v. Bishop and St. Clair (Vt. 





18. — ' 7 was to —— indictable. Biate v. Hick: e 51.—Witness, person who = eee convicted of obtain- 
ng 


ing money under false pretenses, and sentenced to 
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CRIMINAL LAW — Continued, pace. | EASEMENTS — Continued. PAGE. 
nitenti is not a competent. Ritter v. Demo- 2.—May be had in signboard on. oining tenement. 

cratic Pr Wreas Gin, (lo. BLO). es. --cecereccoeeeee 338 he ae Be ee ze 


See Action ; Contrast: Evidence ; Verdict. 


AMAGES. Inan action for assault and battery, 
D amages are not mitigated by criminal proceedings. 
Redden v. Gates (lowa 8. C.)......... ccs eeeeceeeeeee 
2.—In suit for,for bodily injury gin hg into con- 
sideration sopascesien, or ayaical gna mental 


suffering. Mcintyre vy. Giblin (S. C.U.S.).......... 494 


3.—Conspiracy, where a number of: oh. fen e to do 
piece work, stop work simultaneously and return 
work unfinishe Weg l are liable in an action for 
damages. Mapstri ck v. Ramge (Neb. 8. C.) ......... 
4.—New trial for insufficient; under what conditions 


may be — Phillips v. South Western Ry Co. os 


MBs DDR) 2.00. cccccccces cocssccscccccscscocsesecces 

5.—Power ot court to gang new trialfor insufficiency 
ef dames Phillips v. South Western Railway Co. 

Where defendant in consideration of discontinu- 

“ance of proceedings of dispossession agreed in liqui- 

dated damages to vacate premises at a certain time, 
and when that time arrived refused to vacate, plaint- 

ff may recover damages and costs and expenses of 

proceedings. Schemehorn y. Carter(N. Y. C.P.).. 

7.—A steamer that while altering her course to avoid 

one barge collides with another not carrying a light 

> not aay} for damages. The Swansea v.The Con- 


© I, Be Br adicnciks sts odsdbogtunssaagandils 158 


8.--Measure of, in breach of contract to supply paoguee. 
Bureka Marble Co. v. Windsor M Oo. C.).. 
9.—Breach of contract of sale ; oe special damages 
allowed. Hammer vy. Schoenfelder ple s. 8. C. 
10. ay of, conversion. Hiort vy. London & N. W. 


437 


~ ° Co. (Exch. _ EERE EROFLS I Sige re 258 


easure of, in contract for service; burden of 
at Oldham v. Kerchner (N. 0. 8 8.¢.). 
12.—Measure of, in action Be wrongful conversion. 


Ingram v. Rankin + th a ee 395 


13.—In an action for trespass and trover, where 
defendant abandoned a first attachment and seized 
and sold the peopests ona second, the plaintiff is 
entitled to damages for original taking of goods and 
for their detention until secon ainchment. 


Lazarus v. Ely (Conn. S.C.) ..........-.cccec-see cece 136 


= Usha of Passengers; Civil Damage Law; Con- 
ional Law; Contract ; Easements ;  Emi- 
rom y Domain; Municipal orporations ; a. 
pen ; Nuisance ; if tmopy 2 : acimate 
mote Cause ; Real Esta : Seduction; Warranty. 
DEEDS. Condition in, sunenann sale of intoxicat- 
rights of not unlawful or against public licy ; 
ts of owen Cowell v. Colorado Ooetans 


2. epithe lands excepted not described. John- 


son Vv. Ashland Lumber Co. (Wis. 8. C.)....... ...... 875 


3.—Where a covenant by a ber is made merely for 
his heirs, executors and administrators, and not for 
himself, he is not personally liable on the covenant. 
- 4 he gd. OS SPR nae 
4. —Destruction of unrecorded one ease not revest title 


ntor. Jeffers vy. Philo (Ohio S. C.)........ ..... 41 
ect of exceptions in. tense. Webb (N. J. 8. C.). 394 


6 trent of prescriptive rights by; flowage ; reference 
to ancient deeds. Daniels v. Citizens’ Sav. Inst. 


NS Os WE Pa tensncnddetaddetentsaes, scadsusesadesas cess 514 


See Foreclosure ; Record. 
DISTRIBUTIONS. See Statute of Distributions. 
DIVORCE. A mensa et thoro, what necessary to enti- 


tlea wife to. Sower’s Appeal A XR eee 322 


2.—A mere separation by mutual consent is not deser- 
tion by either stop cruelty that authorizes is any 
thing that tends to A ern harm and renders cohabi- 
tation unsafe. ham y. Latham (Va. App.)...... 

3.—When a wife ne adultery after separation from 
her haspend heis entitled to a divorce. Tew v. Tew 

«—Alinough - fact that a married man is seen to 
enter a house of ill-fame is strong evidence of the 
crime of adultery, yet it is not of itself conclusive, 
and the act is . to explanation. Latham v. 


Latham (Va. A PP.) nsieesehacshemienses+ “Kprabnanacesss 158 
on 


5.—Leaving the se at request of wife does not 


amount to desertion. Kestler vy. Kestler (N.J.Ch.). 323 
See Criminal La 


w. 


CILE of a legitimate unemancipated minor is, 
DoMC father be alive, the iconlane’ of the latter. 


Blumenthal v. Tannenholz (N edie WPI caheencires omens 234 


DYING DECLARATIONS admissible Toy 4 when 
eath of declarant is the subject of the charge 
and circumstances of the death are the subject of 

the dying declarations. State vy. Harper (Ohio ws 


See Evidence 
EASEMENTS. Constructive notice; light; agree- 
ment as to access of li i 2 without actual 
notice. Alien v. Sec aed i Bsees’ <eadens 439 





3. —Owner of a dwelling-house cans claim, as against 
adjoining occupier, a prescriptive right, either by 
statute or common law, to have a free access =e 
to his premises. Bryan y. Lefevre (Eng. App.) ..... 197 

See Nuisance; Vendor and Purchaser. 

EMBEZZLEMENT. See Criminal Law. 

EMINENT DOMAI In an action for an injury 
to abutting property y Feason of the construction 
of arailroad ona publ c street of S ee a an ae 
iff’s title may be established b ¥ Broo 
possession. Lawrence R. R. Co. v. Cobb ‘oni C). 337 

2.—Where a railroad com y, in advance of p 

ings to obtain right of way, enters upon lands and 
constructs its road, when proceedings are instituted 
the value of the improvements made by compan we et 
not to be included in estimating the. ye r4) . 4 
land. Greve v. First Div. St. Paul & Pacific R. R 
Co. Ms Gs Cd .0 4: <6epa4sdesupococgoonnnrensass senses 

8.—Railroad to cross another pellvoad, a Hy ht of; 60.0. 
= Matter of Boston, H. T. & W. 


Pp- 
4. howee of railway company to divert gon-nes 1 
river. Pugh v. Golden Valley Ry. Co. (E ae, iv.), 
5.—Where a railroad is laid, wit ons ms x "s a 
over a street adjoining plaintiff’s land, to the center 
of which he owned the fee, the measure of damages 
is the pecuntery loss which the trespass had caused 
plaintiff in the use and enjoyment of his pro = 
when the suit was commenced. Blesch v. Chic 
& N. W. Ry. Co. (Wis. 8. ©.)........ ceeccee cseceeece 
6.—Waiver; railroad crossing another railroad ; exclu- 
ere ‘a Matter of Boston, H. T. & W. R. R. (N. Y. 
~ oo to land must be claimed in HPO te ce 
to acquire on Harlow v. Marquette, H. 
GG BA isc ns sp atnehensssi.0s aneeeactadeiseghetaee 295 
8.—Where inorigaged land is taken by agreement with 
mortgagor, the paprovesaate, be ong to land, and 
are subject to foreclosure. Price v. Weehawken 
Ferry Oo. (IN. d. Clic) .... 200 200s .c0ese.s cccccccccvevee 234 
9.—An  Sbjection by owner of the soil that the premises 
were intersected by streets, without the control of 
which petitioners would be unable to carry out their 
plans, and that the order of condemnation gave them 
no ae right, is arty In re Application of N. 
Y. C. BR. RB. Co. (N. Y. App.) .... .-..ccccceee covsecves 53 
EMINEN T DOMAIN. See Title. 
ESTATES (customary). Owners of customary es- 
tates in the Isle of Man having exercised a righ 
from time immemorial, to dig clay and sand on t 2 
lands from open workings, t e crown, as lord of the 
isle, has no right to ng * —. Attorney-General v. 
Mylchreest (Jud. Com. & | OR A a Fee re 190 


EST OEE inet See 5 orton Municipal Corporations ; 


EVIDENCE. Court will take judicial notice of the 
almanac, as well as thay law mesonens, in computing 
time of note. Reed v. Wilson (N.Jd.8.C.)............ 

2.—An assignment of a cause of action. directly from 
husband to wife is valid £ between the parties. 
Seymour v. Fellows (N. Y. App. 

38.—Effect of improper admission of declaration by 
court or referee. Foote v. Beecher (N. Y. App.).... 

4.—Entry on book account not conclusive as to one 

making it. Lyon v. Chamberlain (Mich. 8. C.)...... 275 

5.—Procuring goods by false pretenses; evidence of 
similar representation to others to prove falsity was 
excluded for that purpose, but admitted to show 
knowledge of falsity at the time of the commiater 
< _ act. Helderror. People v. Spielman (N. Y 

6. Se of deceased in —— trial, when proof 
of, admissible. Hudson v. State.... ...........+.+ 238 

7.—Threats made previous to homicide by deceased, 
unless made in presnce of defendant, and evidence 
tending to show his desperation of character, are 
incompetent. State v. Sullivan (IowaS. C )........ 

8.—Confession to one in panes without induce- 
ments, admissible. Wolf v. Comm. (Va. App.)..... 277 

9.—Where part of a conversation has been given, an 

other or further part may be given in reply, whic 
would in any way explain or or quality ¢ the part first 
given. Platnerv. Platner (N App.) 293 

10.—In an action for pinay it is not competent ‘to 
introduce evidence showing that representations 
were made to other parties than those are in 
complaint. Whitemore v. Patterson, ex’r (N. Y. C. 


11. —Gorporation, conversation of officers while in dis- 
charge of their official duties, is competent evidence 
to: show —— Pierson, rec’r, v. Atlantic Nat. 


wie wl PS for y ivorce the rules of evidence are the 
same as in other — in equity, except that the bill 
=e not be taken for conf and the cause must 
be heard independent of the cdmissions of either 
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EVIDENCE — Continued. 





alain 





as against executors. Ham- 
Y. ._ Paras 
ion in evidence of a question to a — 

expert, the solution of which does not require p’ 
fessional or scientific skill, is error. People v. Smith 


PAGE. 


158 
76 


STTILD kane h cnn bdensténctoceanss 1064005. 4060090. cose 423 


15.—On the trial of a b Seeenae, & Bes oy 2 ; ore to 
have been written by h ced, and 
another letter written ow “him at at dictation of offi- 
cers, = the | ~ Tey wyl of proving first letter b: oom 

error. State v. Miller ( 

16.—Parol is admissible to show a collateral ag 
ment between vendor and purchaser that onan. 
tures shall pass with a house, although purchased 
under a ik eee agreement. Heysham v. Detre 


(Penn. 8. 82 
I. —Parol ‘admissibie to show circumstances of indorse- 


ment. Hamberger v. Miller (Md. App.)............... 
18.—Parol is admissible to show mistake or misa pre” 
y 7 pa in written contract. Ford v. Joyce (} 


19.— 1 contrac. contemporaneous —_, written one 
may be shown. Chapin v. Dobson (N. Y. App. 
20.—Parol to contradict contract under B:8., “pot admis- 


sible. Bast v. First Nat. Bank (U.S. 8. C.).......... 
a Patent cases, opinions of oo to whether two 
chanical .cructures are i ntical in ‘am ot are 


admatasibie and competent. Tillotso 
—_ yy —- construction of statute prohibiting, 
disclosing information acquired by them 
attending atients ina professions capacity. Ed- 
ington vy. Attna L. Ins. Ap 
23.—Oral evidence of Steak colloquium or under- 
sending of the parti les to a written contract, inad- 
missible. Delamater vy. Chappell (Md. App. 
24.—Oral testimony is admissible to prove that the in- 
dorser, as between himself and maker, at time of 
indorsing a note in sage, watved demand and notice. 
ss 7), area 
25.—Statements by others in presence of accused. Peo- 
ae Ah Yute (Cal. 8. C. 
26.—In a suit for damages to means of support by reason 
of intoxicating liquors sold continuously, defend- 
ant may offer evidence to show that the intoxicated 
party —y oh Bguors from other parties. Kirchner 
v. Myers ( i Wit Cte sccchesavedmatesedsecion os 
.— wer reversal of a rm relied on to show 
" breach of covenant. Smit . Frankfleld (N. ¥ 
_ 2 a memorandum of dying 
declaration not ye a deceased is incompetent. 
State v. Sullivan (lowa 8. C.)... 2... cc .ccececeeeesrces 
29.—Vendor, declarations of, “after ans; do not affect 
vendee. nson v. Lundy (Iowa 8. 
30.—Where in a will a father everibes. : child as “m 
= or repu son,” and as “‘my sai 
puted son,” it must be elmitted as Fay, ge of 
legitimacy of | Murra: p AP eed yo 9 te > oe 
ee rim 


na Law es ne etna Vethercaiens: mane eat Domai 
ndlord and Tenant ; Ni on In- 
amt: Practice ; Slander and’ 
EXCISE. See Criminal Law. 
EXE EOUTIKC IN. Section 572 of the Code of Civil Pro- 
ating to executions agalnst the nym 

applies only to defendants in actual ousoy 

j- "yon on bail. Schmidt v. Heitner. (N. 


Bs esas 274 


Do seccses 118 


- - unripe ae. Burleigh v. Piper (lowa 8. C.). 355 


3.—Personal prope: asale of, under an execution in 
conformity with nthe statute, without fraud, con- 
veys to pegehacer s at ‘ood title a ghenee of pos- 
session. Fitzpatrick v. Peabody (Vt. S.C.) .......... 

4.—Seat in stock earne not fiable to. » eae v. 
Gowen (Penn. 8. C. 





t ise a debt due from 
“time 2a the —~ hag ‘De Cordova v. De Cordova wr 


EXEMPTIO songs bs! claimed by debtor. Aaget 

ohnson (Iowa 8. C.)..... 

2.—Homestead exempt from 
United States. So! eatine ¥ v. 


3.—Statutes of, construed lil 
(Mich. 8. 


He's, Ooi of 
nk(U. 8. C. C. Wis.).. 
nthal _ 


EXPERT. See Evidence. 


EXT RADI TION IN. Inter-State. Fugitive being found 
tate su cient, ¢ to authorize rendition. People 
ex rel. Suydam vy. Sennott (Ill. C.C.)................. 230 


2.—The warrant of the governor for the arrest of a 
fugitive from another State is prima facie sufficient 
to justify hol ding risoner, when pouans upon 
habeas corpus. People v. Pinkerton (N. ¥. App.). 


4 
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FIDUCIARY REV TIONS. Ageeceeteten, of 
payment; rule ayton’s case; trus' preness: ° two 
sums pai paid 1 in on same day, but entered separately ; 

ear marked. Re Hallett’s estate (Eng. Ch. Div.).... 

2.—Is one in respect of which, if a wrong arise, iti 
same remedy exists nst the doer, on behal 

of the plaintift, as would exist against a trustee - 

behalf of the i ng Sp Re West of Eng. & 8S. 

W. Dist. Bank (Eng. App.)..........0. ccceccceeeseeees 


Pe pallding A ae in sections not attached to 
—— was sold by defendant to owner of build- 
he agreement that boiler was to remain 
personal property. until paid for; owner afterward 
Heit ahitag baller 
agreement, @ pro y ol uding er, hel« 
to affect mo - pepouth ridge Savings Bai 
Exeter Machine Works (Maas. 8. C.) 
2.—Gas-fixtures and amy Sagnane not part of 
realty. Towne v. Fiske (Mass. 8. C.) 


PO feeds, Crk, Avustee, ¥. Fe aside of sale under trust 


of 


See Mortgage; Mechanics’ Lien. 

FOREIGN STATUTE. See Replevin. 

FORGERY. See Criminal Law. 

FORMER ADJUDICATION. Adjudication, in- 
pies authority to sue, upon an order to show 
cause is final until reversed. Carpenter v. Allen (N. 
Didi 6su Hdns pennseccccssscodeed  cosctsdntice 


FRAUD. Where of two innocent parties one must 
suffer from the fraud of a third, the loss should fall 
on the one who enabled the third party to commit 
eo Geet. Contract % Lame B (Eng. i. ED <ascee 

Bond; Contract ; Judgmer ontgage 
ship ;’ Statute of Frauds. 


GENERAL AVERAGE. See Maritime Law. 
GIFT causa mortis; savings ee deposit ; 

k. Taylor v. eery (Md. App.) 
GOVERNMENT LAND. See Title. 


GUARANTY. Notice of coqueenee of an absolute 
guaranty is not oe unless it be made a condi- 
tion of the guaranty enn. Coal Co. v. Blake (Buf- 
I Te a annda dos écacncdasenconececncpedensccansss 


HABEAS CORPUS. See Extradition. 
HIGHWAY. A person riding a bicycle on a highway 
= such a pace as to be dangerous to the passers-by 
be qoavegeed of furiously driving a carriage, 
—~ Ag EAs . 4, ch. 50, § Taylor v. Good- 
win (Q.B Dd)... del dadake nd Loudenhd kasd nbbanenboedanwebias 
HIGHW. AYS. Commissioners of, pledgee of tolls 
may sue therefor. Long v. ato ulfalo Sup. Ct.).. 
See Negligence. 
EA liable for debts of owner onl 
ae der section 1998 of the Code. Rutt v. Howell dows 


See Constitutional Law ; Exemption. 


HU BAND AN WIF To recover ofa ay 
1 ives apart Pw his wife for necessaries 
nished to the wife, it must be shown that they live 
apart either by mutual consent or by reason rv i. 
fault of the husband. Thorne y. Kathan (V shy 
2.—Liability st husband for wife’s torts. State v 
3.—The Married Woman's Act abolishes the tenancy b 
entirety : so that in a case of agrant to husband an 
wife they take as tenants in common, and survivor 
goes = take whole estate. Meeker v. Wright (N. Y. 
App eae adachiaieais tina dink adiiieds sedi agin h ta alan iiaid sk 
See Assignment ; Evidence; Insurance (Life); Mort- 
gage. 


NT. Election of count; when it appears 

mia “Et charges relate to the same t: transaction modi- 
led to meet the proof, prosecutor will not be re- 
quired to.elect. C dy v. State (Neb. S. C.).......... 


inal Law; E: ent. 


INDO RSEMEN by two or more persons may be 
joint, as Ww! ENT. v ertmereh ip or ctherwiee foint 
payees are indorsers ; but in other cases, where there 
are two indorsements in papweeten, =e are one. 
Hale v. Danforth (Wis. 8.C.)....... 

AN' . Infant may disaffirm contracts ; when 

return of money paid infant on, not necessary to 
ance. er v- Smith ee, HG.) cccccccce 

See Contract. 

IN. NCTION. Chinese labor; a State has no power 
TONE th, or in SS. way iat he o » operation 4 





of, a treaty of the United 


PAGE. 
FALSE PRETENSES. See Criminal Law ; Evidence. 


v. Freedman’s 8. & T. Co. (U, 
404 


76 


bank 
387 


nN 
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}—___— 
= SANITY. See Criminal Law. 
SURANC E). nt may not insure in his 
nore ‘avor. ERA v. Lane ns. Co. (Ontario 


2.—Gendition against seizure on execution ; mistakes of 
spent in hy wy ES opp Smith v. Farmers & 
8.—Limitation of colne wiry in policy; successive 
eee Arthur v. Homestead 
4- “Phere ‘a policy contains a stipulation that company 
shall pares ons hen to pay loss, and that no action 
will be b r twelve months from date of 
loss, the we ve f- & ntorun from the date 
pat the 0 foes soom Johnson v. Humboldt Ins. 


policy; successive 
Co. (N. Y. 


Qs 





.—Bro AY when payment to broker binds com- 
Lycoming F. Ins. Co. y. Ward (Ill. 8. C.). 
6-vidence OS eens Williams v. Niagara 
1. aS ditions as to foreigu companies in statute ; effect 
g stipulation as to service of ptpoeas. ‘een rne & 
ury v. Shawmut Ins. Co, 
8~ Upon an information for burn My a building with 
—e to defraud an insurance company, it is not 
to prove the legal existence of the com- 
ny. _ t a foreign company, the certificate of the 
pany. insurance commissioner, that the company has 
csmollen with the law, is sufficient. State v. Byrne 


PAGE. 


-- 278 


LTS iccistnkc ct sansk cu deeabs tadadans +herude eine 136 
9.—Condition as to fall Bot Dulldings, effect of. Hicks a 


v. Globe Ins. Co. (Mass. 8. C.)........ cee ceceseee cues 
10. —kesnsahie interest of equitable owner; misstate- 
pote as to title. Walsh v. Fire Association (Mass. 
11.—False representations as to inopmbennews, queen 
for court. Ryan v. Springfield Ins. Co. (Wis. 8S. C.).. 
12.—Fraudulent representations invalidate policy. 
though not kw, ow waiver. Ryan v. Springfie d 
F. & M. Ins. Co. (W MEN ikchidacksiepediensneneosve 
13.—Where there is a yo as to over-valuation, 
false and intentional representations as to value by 
inowged will avoid the i ve Boutelle v. Westches- 
ter F. Ins. Co. 
14.—A provision Ay ~ pein that proof of loss must be 
male before the nearest magistrate must — a 
liberal construction. Williams v. Niagara Ins 
(lowa 8. C.) . 
15.--Provision providing for lapse of policy when inter- 
b= on part of assured ceases, a foreclosure of a first 
yee and conveyance of property constitutes a 
er a | terminates policy. 
oo (Conn. 8. C. 
16.--Company is not liable for loss on a policy containing 
a provision that premises were to be occupied, an 
such premises were destroyed by fire while unoccu- 
ied. McClure v. Watertown F. Ins. Co. (Penn. 8. C.), 236 
Ii. Vacancy of premises. Short v. Home Ins, Co. (Buf- 
oSu 
18. Be policy -Y > uiring notice if the premises be- 
geume vacant, and the assured fails within six weeks 
to give such notice, the company is relieved from 
liability during periad of of — Alston v. Old 
North State Ins. Co. (N. C. 8. C.) .... .....205 ceceeees 
19. Py, terms of a policy Ly oon ae to become void 
if premises should be mortgaged. A mortgage made 
invalid by wife not joining, would not annul the 
ae au peaeeone Fire Ins. Co. v. Grover & B. 8S. 
Co 


20.--Parol } ah with agent—waiver of conditions. 
Williams v. Niagara Ins. Co. (Iowa 8. 

21.—Policy cannot be cancelled by company in the ab- 
sence of a stipulation to that effect. Rothschild v. 
American Cent. Ins. Co. (St. Louis App.)............ 


456 
40 


278 


55 


ishop v. Clay Ins. 
. 136 


278 


318 
22.—Reinsurance; original insured not o privity with 


yg 


; Fights 0 of Fe. ponee company. Gantt v. 
Amer. Ins. 


23.—Stipulations as to endian Dows y. Faneuil Hall 
Co. (Mass. 8. C.) 45) 


Ins. 
%.—Construction of warranty; what “—— not ayoid 
policy. Redman v. Hartford F. Ins. Co. (Wis. 8. C.). 
%6.—Under a apy J = ay certain wearing apparel 
contained in a certain house against loss by fire, the 
insurer is liable for its destruction by fire while it is 
being worn away from the house. Longueville v. 
Western Assur. Co. (Iowa 8S. C.) 
%6.—Delivery of policy in favor of wife, not essential ; 
assurable interest; assignment b —— when in- 
valid. Fowler v. Butte y (N. Y. 
27.—Declaration of future intentions inne an application 
for a life policy is pot warranty. Knecht v. Mutual 
L. Ins. Co. (Penn. 8. C.).. .....ceseee eee 


Img R. E(LIFE.) Endowment, non-forfeiture 
= ‘ect of insured party crossing sea without 
Douglass v. Knickerbocker L. Ins. Co 

ee Y. ae. ahaa ekethe ahs eeemeaheeimmenaees hs 
2.—False representations. Intemperate drinking is 
drinking to such an extent as to impair constitution 

or ner , health. McGinley v. L. Ins. 

Pw oR in application, of material facts, will 
entitle the insurance office to have the contract re- 





214 


76 


37 





INSURANCE — Continued. 
qoutes. London Assurance v. Mansel (Eng. H. Ct. 


4.—No new consideration is necessary to ey 
waiver by an insurance com y respectin 
receiving proofs of loss, and mere acts in 
intention to waive such defense will operate as a 
vars. Prentiss v. Knickerbocker L. Ins. Co. (N. 
8 Rr ERR EO 
5.—Where one takes out a policy on his life for benefit 
of his wife, and the company fails in his life-time, 

he may sue in his own name to recover premiums. 
Universal 
a notice for claims; statutory construction, 
R. 8. 470, 8 75; pol licy-holders not partners but 


rt a 
time of 
cating an 


L. Ins. Co. v. Coghill (Va. App.)........... 158 


pA te. rule for nom ogy Be of aye as 


riority of claims People v Co. 
7.—Suicide, —— as to fhon-ilability fp danael in 


case of. Adkins v. Columbia L. Ins. Co. (Mo. 8. C.), 491 
See Corporations ; Evidence. 
INSURANCE (MARINE). Partial loss; cost of 


repairs; allowance of one-third new for old; suing 
and laboring clause; salvage expenses. Aitchison v. 
Lohne (Eng. H. of L. 
2.—Policy on , a not liable to maritime lien. The 

Peshtigo (U. 8. D. C., ») 

3.—Where there is an insurance upon a vessel “ against 
actual total loss,” and after her disaster she remains 
a vessel, and reaches her destination as such, the 
underwriter is not liable. vo v. Brewers & Malts- 
ters’ Ins. Co. (N. Y. App.).. 


INTEREST. After maturity. on contracts reserving 
arate of interest; different statutory rate. Holden 
v. Freedman S. & T. Co. A EO ree 

2.—When not aicwente on Unliquidated demand. adayees 
v. Miller (N. Y. App.).. 


JUDGMENT. Conclusive only to parties and privies; 
fraudulent transfer; creditors and sheriff may 
ye variance. Raymond v. Richmond (N. 

a~ Woe nets lien on land. Long v. Hagerstown Ag. 
Imp. Co. (Va. 8. C.) we - 

3,—Note, powers iven in, transferability by delivery. 
Clements v. Hull (Ohio 8. C.) 

See Bankruptcy ; 

JUDICIAL SALE. A purchaser of land at a par- 

“iiton sale has a right ive good title and — om 


ut to the hazard of a contest with other parties 
ch may a value of purchase. Jordan 
Y. wollen Ge MONE) 6.5 cckwicwseics kenceia’ boateie 
J URISDI TION. ‘tease courts have not, of action 


4 


oset aside judgment in fraud of Bankrupt Law. a13 


Hecht v. Springstead (Iowa S. C.) 

2.—In an action on a contract the jurisdiction ‘of the 
Marine Court can only be maintained on the theo: 
that the suit is upon a contract made with defend- 
ant in New York city. Kelly v. Lehigh Valley 
Goal Os. Gh, FG, Bide csnes .-sencasens socveaetaaee 

8.—Right of foreign subject to bring suit in United 
States courts ; transfer of title for mspose 02 ca 300 
allowable. Laveaga v. Wil liams (U- 8. 

4.—When neither of the bein to Lt A 
in the State, the court will not take javiedieclon, ae a 
suit to annul the marriage on the ground that the 
contract was made in the State. Blumenthal vy. 


Pamassiots CW. Zi Gass. osc ssis ssc. csidicccdseas shetenek 234 


5.—Courts have no jurisdiction to issue warrant for 
arrest in suit for salvage inst ship of ea ofa 
foreign country. The Constitution (Eng. P. 

6.—In proceedings supplementary to execution, the 
court has no jurisdiction to make an order of payment 
of moneys upon which a third person has claim; its 
alienation can Boe te eo caeess. Sebrauth v. ‘Dry | 
Dock Sav. 

7.—Surrogate an aol Aoi oma fees to attorn - 

a: a or executor. Seaman vy. Whiteh 


Criminal Law; Maritime Law; 
tory Con- 


Partner ; * moneeal of Cause ; Stat 
LABORE Overseer on a farm is not, within 
meaning of astatute giving iten on crops in favor 
of laborers. Whitaker v. Smith (N.C. 4 Re 
LACHES. What Goes not constitute. Matter of Peti- 
tiou of egg (N WD. voce acdcatdvcipsieiesbetadion 
LANDLO T. An action for 


D AN D TEN 

damages forinjuries received by reason of an un- 
safe access to a building will not lie against the 
qcoet but against the tenant. Mellen vy. Morrill 

2. End> of old and ee of new tenancy. Ahearn 
v. Bellman (Eng. A 
3.—Evietion ; a tenant a ering eviction from a part of 
premiers, ’and holding possession of mit 

8 liable for rent of part so held. Seabrook v. Moyer 


(Penn. 8. C.) 
4.—Tenant ma 
v. Bassett ( 


inn. 8 


eee eee eee CeCe Serer Ceri rer 
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LARCENY. See Criminal Law. 


LEASE. Covenant torepair; entry of lessor for pur- 
a of My rok ‘trespass Stokery. Planet Building 


eee TCCeCCOSOeeCeCOCC COCO eee eer ears 


PAGE. 


L Powers * cannot be delegated. 
EGISLATURE, for 2 getanabrga canted 5 


LIBEL. See Slander and Libel. 

LIEN. See Delivery ; Judgment; Partnership. 
LIMITATIONS. See Statute of Limitation. 
LUNATIC. See Agent; Negotiable Instruments. 


MALI IOUS PROS. ION, Agent; author- 
tty 9 of to arrest ROE ES UT institute’criminal pro- 
ceedings can only be implied en his regular du- 

ties cannot be discharged unless he has power to 
apprehend offenders on the spot. nk of New 
South boranaly v. Owston (Jud. Com. of Priv. C.) 


MANDA Discharge from fire department ; 
ew Oo Lt! of pomeniecioners, le $ ‘sel. 
Donovan v. Board of Fire Com’rs (N y a 


a my, errors cannot be corrected z y parte 
Perry (U. 8. 8. C. 


3.—Not remedy for abuse of judicial 

cers. People ex rel. ncis y. 

4.—Office of writ of ; when it will lie to 0 ome ‘sede 
sign exceptions ; practice when judge = sequen to 
sign exceptions; notice. Page v. Clopton, J. (Va. 

&.—Reletor for avalid claim against a contractor took 
an order for funds due from school board in pay- 
ment. issued a voucher to comptroller who 
refused to pay. Held, that mandamus would le. 
Frople ex at ; nat v. Comptroller of New York 

ity Pp. 

6.—A writ of, directed to a railroad compere is only 

airgctor served by delivering it to ? } Sener or 
tor of company. State v. Penn. R. . (N. 


MARGING See Contract. 
W. Action to recover illegal fees 


Maal t PIMe Ly tates shipping commissioners lies 
Ny State court. American 8.8. Co. v. Young (Penn. 


2.—Arrest of vessel b 
ment. Budge v. Mott (Wis 

3.—Collision; warrant to arrest mail packet belonging 
to foreign State ; treaty-making power of crown; 
«jurisdiction. The Fagilemons Belge (Pro. Div.)..258, 

4.—Deviation from a voyage for the purpose of savin 

life is justifiable, but not for the mere Pee. rs) 

roperty. v. Stamp (C. P 

5.—Gene ee oh ; expense of warehousing cargo, ro 
leaving ¢ port 3 refuge ; usage of average adjusters; 
usage to i must be in + penpnenes with law. 
Atwood v. ve sellar ¢ Eng. cenit vanethheneaien 

6.—Mortgage of a Taal S$ nota seasitimne transaction, 
and admiralty ——_ = not —-. the payment ; 
rights of masters and DCN. 3.) - dams v. Steam- 


gt bee Bt U.8. 
See rier party’ Insurance (Ma- 


Ae - 
MANY GE. Fa hy e laws ; lex loci contractua, 
red or ente- conte! debts contracted abroad. 

Grench ills (Eng. C. P. D. 

2. ine fact t ai a man and woman live and cohabit 
together, and hold themselves out as man and wife, 
is not sufficient to establish marriage and legitimacy 
of offspring, when during life-time of woman the 
man was legally married to another. Jones v. Jones 


hind kid tiidhaddnamhtan ies epeninidencees 

3.—Valid 44 of, by foreigners ; by aw. law Seeracs. 
Sottomayor v. De Barros (Eng. P. D. & A. Div.). . 

4.—A marriage in Scotland, by parties who ‘con not 
lived in the country for bey» Sew days, is invalid. 
Lawford v. Davies P.D 

5.—Void one > confers no rights, and need not be pe ss 
ally — so. Drummond vy. Irish owe C.). 
See A ; Breach Lam pee Jurisdiction; Statut » 

a of liable for debts 
t. 8. C.). 


9 tarbenle of of. @ v. Robinson 


ration ofjmechanics’ lien nst estate of mar- 

Te woman. A knowledge of the work being per- 

formed, is enough to omaree her separate estate. 

Husted v. Mathes (N. Y. A 

3.—Increase of property of, Age. liable for husband’s 
debts. Russell v. Long (iowa 8. C. 

4. May — Nebraska st statute contract ‘with and. sue 

er 4 


Ma v. May (Neb. -).- 
he Husband hy Wife; Wil.” 


MASTER AN RVAN 7. Contributory negli- 
gence. An emp. = int cing improved machin- 

take precautions for protection of employ- 

Swoboda v. Ward (Mich. 8. C. 

2.—Master is not not liable for acts of servant, not in 
line of duty. Golden v. Newbrand (Iowa 8. 8.0). 

3 —Defendants, a railroad com ant, supplied engines, 
men, etc., for working another railroad on which 


plaintiff’s ‘servant travelled, and was injured b 


y a 


7 
pom he Bars city off 


master bt pe his employ- ‘ 


450 





MASTER AND SERVANT — Continued. 
collision between trains of the two companies ; held, 
that the action was for a pure tort and pot gn 
pentane. ond v. Great E. Ry. Co. 


eglige? 
ss OF DAMAGES. ‘See Trespass. 

ECHANICS' LIEN. Chap. 478, Laws of 1862, lien 
MEOR nues i dn ngs are commenced within the 
year = _-_ mont; conte mus ¥ paid out of pro- 
ceeds of Fox v. Kidd (N. Y. App.).............. 
2 Seren testinortal ty : improvem ments upon land. 
BN ee ape Iron Foundry v. Glen _— starch Mfg. 


rr "eee Married Woman.” 
MERCANTILE. AGENCY Mercantile agencies 


are n osses to subscribers coting back’. 
information collected ay ‘pels age agents. 
Germania F. Ins. Co. ( i 


MERGER, When mo 

a ucker v. Crowley (Mass. S. 

2.—When one purchases mortgaged D premises, assuming 
the indebtedness and taking assignment of mort- 
gage, the mortgage is extinguished and cannot be 
revived by an wero to third party. Winans 
v. Wilkie (Mich 


MORTGAGE. Certificate of mortgagor executed 
ter the mortgage, stating that he has no defense 
to the same, will estop mo r from setting upa 


fraudulent negotiation of such mort as against 

ay urchaser for value. Robertson v. Hay (Penn. 8. on 
2.—Assumption of, does not inure to benefit of grantor; 

remedy of grantor for breach of ee descends 

tohim. Ayres’ Admx. v. Dixon (N. Y. App.) ...... 
8.—Aamemetions release of contract by gr grantor. Youngs 

v. Trustees of Public Schools (N. f E.).. 276 


i mortgage ; fraudulent conveyance evidence 
of fraud. Cheatham v. Hawki ns (N.C. 8. *C.) 
5.—Chattel mortgage is valid on after-acquired goods 
when a clause in the mortgage provides that the 
— shall be kept up to present value until debt is 
- Cadwell v. Pray (Mich. 
partner may without consent of his copartner exe- 
cute a chattel mortgage on firm ee pert: Ie Saye 
a partnership debt. Woodruff v. King ( 
7.—A mine or quarry opened by the lessee nt hy a a 
granted by a mortgagor after the date of the mort- 
gage, but while he was still in possession of the 


property, will inure to the benefit of the mortgagee 
after he has taken possession and foreclosed. Elias 
v. Snowden Slate Q. Co. (Eng. H. of L.).............. 


8.—Given by trustee of savings bank to bank; ew 
tion ;_ estoppel. st, recr., v. Thiel App.).. 
9.—Foreclosure sale cannot be confirmed ‘court = 


| ween vy. State Bank of Nebraska (Neb. a1 


10.—Foreciosure ; 3 “the court will interfere where the 
mortgagee does any thing to prevent the mortgagor 


from tendering interest in time, or where mo or 
has made honest Ok to find mortgagee. Osen- 
dorf v. Meyer (N. Y. PRs sacianabakated alpauigiocess 


11.—Foreclosure; taxes paid by mortgagee must be de- 


ducted from oy aed on sale. Cornell v. 
WG, MG MMi ccccds cdccsis-cosdiccbocesesiss 
12.—Fraud in obtaining signature renders void. Singer 
Mfg. Co. v. Rawson (Iowa 8. C.).........06- ceeeeeees 


13.—Husband and wife ; where owning land in common, 
and mortgage it to secure a loan to the husband, she 
becomes surety to the extent of her interest. Erie 
Co. Savings Bank vy. Roop (Buffalo S. C.).. 
14.—One in possession of mortgaged premises not liable 
mo for rents; practice: failure to answer 
complaint; effect of. Argall v. Pitts (N. Y. App. 
15.—Subrogation, right of ; where grantee —- Pay - 
ment of a mortgage, and grantor afterward 1 
or part of it, he is entitled to be subrogate ry ex- 
tent of such payment. Wood v. Smith (lowaS. C.).. 
16.—A stipulation ‘4 purchaser to pay lien out of pur- 
penton makes the debt his own. yet as between 
and grantor, grantor is a mere surety. Wood 
v. eran (Lowa Ts Ws 366-A0s8 | 0664 na sbdstetasddebagiee 
17.—Mortgagor's right of redemption being extinguished 
at the end of twenty years, the trusts of surplus pro- 
ceeds resulting from the sale are also ae ed. 
Chapman v. Corpe (Eng. Ch. D.).. 
18.—Rights of mortgagees in possession, ‘as between 
themselves and mortgagor ; set-off of Ly mg A 's debt 
as nst legatee. nnett y. Austin (N. Y. App.) 
19.—Ri, x’ of quent mortg Jones v. Graham 
20.—When mo: rtgagor may repudiate; attorney and 
goons. w. Ay i a. =e Shanks Law; ergo 
See E Marit 
vational Banke: ” Wegotiahl able *. © iP. 
sonal Property ; Receiver ; Taxes; Usury. 


MUNICIPAL CORPORATIONS. Adjoining lot- 
owner, as coe st city, has control over whole street 
and not simp! ek over surface. Davis v. City of Clin- 
Came Gow GO.) o..cscccccs. cccccccsose sescvcceccddeccs 
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— 
MUNICIPAL CORPORATIONS—Cont’d. paaz. | NEGLIGENCE — Continued. PAGE. 
2. ee a posnentetion of claim to council. Mur- should be submitted to a jury. Cassidy v. Angell 
3. Wes, Buffalo (Buffalo Sup. Ct.)...........-005 ceenee 55 Ge Bhs Bh MED 5.00 va ncce-cavecess shinee s0oneias s0tmneee 
hen a board of supervisors make a contract with 5.—Contributory. Where the negligence of by plaintiff 
a party, to perform certain work within a specified as well as that of the defendant operates to produce 
time, and the work is not performed within the Sota ury, no recovery can be h ee Chi- 
time, and the board refuse to extend it, the board c ck I. & P. R. R. Co. (iowa 8. . C.). 
has no power to afterward gn an extension. 6.— he there is a city ordinance against fast t driving, 
Turner v. ” Dougherty Ge Os Wiea sacs os4eaccesmess and a party is injured in crossing street, it was not 
4. —County, liability of, for prope rty destroyed by © negligence on his part if he did not see the fast driv- 
mob. County of Allegheny v. Gibson (Penn. S. C.).. ing, and acted on the presumption that the danger 
5.—Election ; offense under ballot act; criminal = could onl osteo! frome isregard of the ordinance by 
formation; duplicity ; officer at polling booth ; com- others. Baker v. Pendergast (Ohio 8. C.)............ 
municating information. Stanaught v. Hazeldine ee liability_of town for neylect to repair. 
IIIT 2.0u 7s ics 06c00s gh abaters orekmban Stee Coates v. Town of Canaan ‘ag A PRT err 
6. When sued directly on a contract which it is in- 8.—Where an obstruction has existed fora time lo 
capable of making, cannot be estopped from taking enough to enable plaintiff to acquire a knowledge o 
advantage of its incapacity, because the party suing t, he cannot recover damages for an injury "se — 
has acted in good faith, supposing tt ra eg to ing from at obetrection. Chicago R. 
bea legal. Austin v. Coggesha nas ebs? mathe Russell (Il WG. vc: céoccasées. go) - laden sheen 
1.—A_ highway must be kept in oleh as ‘iva even 9.—If a at 3 ‘while in a state of intoxication runs in 
. a te ” animals may be employed without dan- front of a horse car and is run over, he is guilty of 
er. Borough of Pittston v. Hart (Penn. 8. C.). contributory negligence. Bradley v. becond Ave. R. 
8. Viability for defects in highway ; question of negli- YY & AS | ear ere 
nce for jury. Borough of Pittston v. Hart (Penn. 10.—Where a person, in dealing with a highly dangerous 
DU iuicacsss0. ced pdinsmdabasabiansn wan +pcmenedn eens thing, is negligent, and Ky is injured thereby 
9.—Negli ence; a dead horse left in streets is an ob- the person so injured has a right of action against 
ject ca’ culated to frighten horses, and the question the person whose qnenligenee has caused the injury. 
of orci of city, in permitting it to remain in Parry v. Smith (Eng. C. P. D.).... 2... 000. ceceeees cues 
we sforthe jury. Fritsch v. Allegheny (Penn. 11. Go. ¥- ADD aoeelboahadah Priebe v. Kellog B. 
10—Negligence ; notice of defect in street to a school 12.—Master not PPsble for death of employee caused b: 
building janitor, appointed and controlled by school dangerous condition of part of his mine, if acciden' 
board of city, is not sufficient to make city liable. happened while employee was not in the regular dis- 
Foster v. Boston (Mass. 8. C.).......... 0.00 cceeeeeceeee charge of his duty and knew of the condition of the 
11.—An iron cover to cellar hole in a sidewalk, which dangerous part. hite v. Rawson (Iowa 8, C.)...... 
by constant use has become smooth and rig Aang is 13.—Employee waives a defect by remaining in the em- 
a defect in the highway. Cromarty v. Bosto ployment without pretest or peomiee of amend- 
Sk Ada lontmids saath denne coms Seieted Lebicaab iain 457 ment. Perrigo v. Chicago, etc., R. R. Co. (Iowa 8. 
12. —Statutory provisions required for the ee a reer 
laws are mandatory. Bloom y. City of Xenia Ohio 14, —Where owner of articies hired not liable for defect 
senceaapll dha dict inihdell “Sie anh ntemid:ei6% do hbn an winees 23 4 Mulcahy v. New York Floating Dry Dock Co. 
13. —Have the right to abandon any contemplated im- fe arr ery Pre na 
provements, and repeal | ordinance providing for 15. —Liability ot i charitable institution for negli- 
the same, and an action will not lie against corpora- ence in pe Pyning duty. Glavin v. Rhode Island 
tea for such abandonment. Mayor of Baltimore v. memes Ce. 1. B.C.) o00050050000kevens ede. 5) Sennen 
OR I re Om 119 | 16.—Plaintiff’s S408 were » Sapeset by overflow of de- 
14. Hee liable for wrongful acts of police. Calwell v. fendant's reservoir, caused id an overflow of the 
I, TILE oo cv cocunstinge,sodenncdacaarnrdnatne 376 reservoir of a third party ine hel wi defendant was 
15.—A tax to pay an existing debt, incurred in the past, not liable. Box v. Jubb (Eng Perey. 4 
is a tax + w engeietgas purposes.” Moore v. Fayette- 17,—Sunday statute, that party “ih sar} by negligence 
SE MIE ocd cindsleauiens custiches | acaawade dhe was violating, does not relieve from liability. Bald- 
16.—Statute grantin authority to aid railroads must be n v. Barney ( OS errr Fr 
strictl Vw Lamoille Valley Ry. Co. v. Fair- lo.—Where owners of a boat contracted to carry 250 tons 
field ( DER: 5c a.0itek Raed p Ma maid eens Thteeeseeeeetene 475 of coal, and the boat, being overloaded, sunk, the 
17. —— sar delegate powers conferred onthem. Lord negligence is mutual, and defendant is not liable. 
Cit ty of Oconto (Wis. 8. C.). ............0-eseeeees Kelly v. Lehigh V. Coal Co. (N. Y. C. P. 
18, Member of legislative bod a squalified from votin, 19.—Tenement householder trom to provide ’ fire 
by interest. aye of Oconto v. Hall (Wis. 8. ron} 352 escape, liable for inju rom neglect. Willey, 
tatutory Construction. a _. ,v. ae Ze, = r = ee en 
—Statute requiring railro Fun n while 
MURDER. ~ Criminal Law. passing through towns; party having beowiedee of 
although of train if injured cannot a 
NATIONAL BANKS. Not liable for acts ¢ done funk eS the statute was disre ed. Houston 
president in its nameasa broker. First N R. Co. v. Nixon (Tex. 8.C.)....... 0. ...s.-sseee 
of Allentown v. Hoch (Penn. 8. C.) . 21. when a passenger is plac ed by negligence of car- 
2.—Without authority to deal in commercial ‘paper. rier, in a situation of peril, his attempt to escape 
ear v. Nat’l Union Bank (Md. App.)..... ....... danger by doing an act also dangerous, and from 
3.—Power of, to purchase notes. Atlas Nat'l Bank v. which injury results, is not on Oak of such _passen- 
ee 8 SN Rrra ee Paoin conse utory Mien ey ilson v. Northern 
4.—May take a ene of real estate executed in good acific R. 0. (Minn, 8. C.)....... sees ee esse eens 
“aith, to secure pre-existing indebtedness. Howard 22.—A focomotive ‘engineer who remains at his post of 
Nat'l Bank v omis SRA ea duty when he might have left it and avoided injury 
5.—A National bank receiving a special deposit for safe- is not guilty o ot Ne ew! ne eens oO) Cotrill v. 
keeping without reward is only liable for gross neg- Chicago, o. (Minn. S. C.)......... 
ligence. First Nat’lBank v Rex (Penn. $e") ie <i 58 23.—Traction at ng although saoaing within tis rO- 
6.—State court may enjoin and appoint Nad of. visions of the statute, the owners are liable for dam- 
Merchants & Planters’ Nat’! Bank v. Masonic Hall (Ga. BD penne from sparks. Powell v. Fall (Eng. Q. 20 
8. Cc. ) bn ahec wow, CO 200s Sb sabe Odes SEC. Sbecepsceestscs GS Se Rat bete ations snesstandss cee es vere) eee 
1. —Constitutionality of a_statute taxing shares for Bee . “Action; Bail; Constitutional Law; Carriers of 
Passengers ; Landlord and Tenant; Master and 
Pe ae Oe Servant ; |’ Municipal _ Corporations ; National 
8.—Stockholder transferring shares to one in his Banks ; 'Proximate and Remote Cause. 
employ, but remaining the real owner, is liable as NEW TRIAL. Verdict ; error in ; affidavits of jurors 
eeorkbolder Eugen failure of bank. Davis v. Stevens are not admissible on motion fora new trial to show 
°.3 tk Se 2 aera rer that the manner of arriving at a verdict was os 
ee Corporations ; Evidence ; Statutory Construction. goons. Remsford Chemical Works v. Finne (U.S 
NEGLIGENCE. In an action for injury, it is a part og We Mi RUM .Juone - oc oferacscocesesconssses sduee 18 
of plaintiff's case to show_that ry acted with due NEGOTI ABLE INSTRUMENTS. Bill of ex- 
care. Le Baron v. Joslin (Mich. 8. C.)............... nge ; when it does not cpecene az assignment of 
2.—Ancient navigable river paneer ed not liable for fund drawn on. First Nat. Bk. of Canton v. Dubuque 
obstructions to navigation. Forbes v. D- y. Co. (Iowa i 2 rer erenR RR io 
servancy Board (Eng. Ex. D.) ........ 2.2... .ceeeeeeee 159 | 2.—Bill of pK, a consideration for bill of ex- 


rivate convey- 
riding at the 


~Contesvaess. of the driver of a 
efective Ay 


ance in whi a person is volun | 
time of receiving an injury from a 

way, is imputable to the person so injured, oa 
bw a recovery. Otis v. Town of Janesvi ile ( is. 





4.—Where one sues for injuries caused by negligence of 
another, and his own case shows nn negli- 
gence, he may be nonsuited, otherwise his case 








pa crimin socsedivas s stifled; taint of ille- 
ra oe ealy (Ir. 
3.— coned Cheques Act; L¥.. 1 iven to bankers 
of Matthiesson vy. London, etc., Banking Co. (C. 
4.—Collateral securit 
Cahill v. Austin ( 
5.—Consideration ; Rae 4 renewal of notes given 5" 
compound a felony not enforceable by an assignee 
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heey consideratl t h ; notice. 
eng TB Sen dd cde adédbacen incencn . 338 


Setesere notice of ome «ap n 
~~ gufficient if received seasonab 
North Bennington v. Wood we 
ee want indorser 1 t- iiabie. Snyder 


8—An ord onder 


~ . . of maker; Poa fide holder may recover if 
he had no knowledge of, and note was obtained 
without fraud, and spon a proper considoration. 
Moore v. Hershey OS  Pereeneerreyre 
11.—Purchase of a bona fide promissory note for value, 
from one upon whom the owner has, by assignment, 
conferred the apparent absolute ownership, where 
the purchase is made upon the faith of suc * owner- 
ship, ¢ Las a valid title as against real owner, who 
amopeed from asserting title thereto. Com v. 
MP Ts Gh GROUIBAD. oaccncs Kacccccdssceccencces 
18—Note; court will take judicial notice of the alma- 
- as well as the law-merchant in computing time 
note. v. Wilson (N, J. ) 
1a—Attorney’ s fee, Fs pgs for, 


ligentl sent 
oe {Natl Bk. 


let Adis beak sdookasene 
le in yy is not negotiable. 
a spe S . (Mass. 8. C. — 


in note, does not 
in v. Barnes (U.S 





Pt icnitkeand! éncdecal <hbbsbhs| tecelessckeiies 

14.—Alteration of; maker of a promissory note is not 
liable when note is SrenSulcotiy raised or altered. 
Knoxville Nat. bank v. Clark (Iowa 8. 

15.—A note showing marks of erasure is valid in hands 
of innocent holder. 
8. C.) 

16.—Promisso’ 
ment 4 cons of collection. 

wn. oh. 


ry note; construction of clause for pay- 
Witherbee v. Kusterer 
eemdenast note; a memorandum on back of, set- 
ies Seth how pa ‘ment is to be made, is part of note. 
Polo Mfg. Co. v. Parr (Neb. Sup. Ct.) 
18.—Parol evidence admissible to show clroumstances of 
indorsement. Hamburger v. Miller (Md. App.)...... 
19.—Note without consideration void; KS of an 
inde pendent | yee not valid. Warren vy. 





Du DM cicbinadeciacanaks | phectnegasthsese 
20. —Conduct on the part of an indorser eapraiated _2 
put a person of r pr off his 

or induce him to omit demand, protest or not Se “> 

y gered will a gb with the necessity of taking 

teps. Boyd v. Bank (Ohio 8. C.) 

21.—An im indorser of a note before utterance is Mabie as 

Herbage v. McEntee (Mich. 8. C.) 

22.—Mistake of ‘fact ; ch 
by ~ rut evidence. 





ng note to maker’s account 
hiting v. City Bank (N. Y. 


23 —Tartneisiip note; negotiation of, by one firm in 
fraud of another having a common "member; notice. 
Freeman’s Nat. Bank v. Savery (Mass a 
24.—One who transfers a note by indorsement without 
sepourte is liable as vendor. Challis vy. McCrum 
(Kans. 8. C. 
26.—Discharge 
of payment. Stillwell v. Aaron 
26.—Note d upon an illegal consideration ns not void 
in the hands of an innocent party without notice. 
Smith v. Columbus State Bank (Neb. 8. C.) . 
27. ~—~Comqnoenios ; sufficient consideration for promis- 
: sory note : that claim settled could have in de- 
$n 


Shepard v. Whetstone (Iowa 178 


63 
243 


of surety to coy ome “3 extension 198 


ed no ground for opening. Feeter v. Weber (N. m 


et by holder of note as to compromise 
does not discharge indorser because the maker is a 
stranger to the agreement. Herbert v. Servin (N. J. 
20.—Promissory note, erasures of seal after name of 
surety ~ isa material alteration rh) will discharge 
surety. an v. Allison (Tenn. 3.0 die dedet ase eda 
30.—Note pay val C) set Sere 5 Oy nated bs one; right of 
holder in ’ First Nat. Bank of Warren v. 
Fowler (Ohio 8S. ay 4 dite ne dee! Wk 
31.—If oi ——~¢ ¥ made payable to several persons not 
, it can only be transferred by a joint 

pdessement of all of "them, but when it is m 

ns, as partners, it may be trans- 
indorsement of any one of them. 


the 
—- :. Feiockert (Til. 8. C.).........cccccccesss cece 396 


arising after transfer of 
e holder, and he es 
Whittaker 


missory pote, no ~oo ity 
~— overdue, can 
with transfer = the CyB of indorser. 


IN WR ME on ios o.6s Gu bons dccscceccsacesssee 
notes n rotiabie onl by Me a4 of statute; 
defenses to. rn y. Kistler (Ohio 8. C.)......... 


34.—What is not; memorandum on aes limiting 
ew. Costello v, Crowell (Mass. 8. C.) 


35.—Prom. note, —_ of,by a party secured b 
chattel ie presumptive evidence of where 
- -2 a pa yn Ly 2 Woodruff v. King (Wis. 8. C.).. 
'y 


delivering and eooopsance of 
“aan on yyte= void. Stevens v. Wood (Mass. 8. C.) 
See Conflict o; Law ; e; Indorsem = wal 


352 
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NON-IMPRISONMENT AOT. See Arrest. Page. 


NON-RESIDENT. See Constitutional Law 

NOTARY PUBLIC. See Protest. 

NUI CE. Hospital for infectious diseases ; asylum 

establish iE. by order of local government ; Habit- 
<= Sanne: ; Metropolitan poo og Hill > 
rs Metrop. hagionn Dist. "em. 1. Div.).. 

2. —Livelpanabie in city not necessarily a. Shiras y. 
CRE OAS BOLD. ncn scnsens ccccasscewocecepsces 

3.—In an action of nuisance one defendant cannot be 
made liable for all semeges resulting from y a 
acts of several. Chipman v. Palmer 


. pm (N. 157 
4.—User which is neither oo sically proventihe obo the 


owner of the servient tenement, nor actionable, 


cannot found an easement. Sturges v. Bridgman 
CN END ncennemiateageusyecedinds «ats mhenewbee 406s 389 
See Abatement. 
OFFI PICER. Pune of e facto; resignation. Olm- 
ennis (N 2 Neot Me dike SAG Ra tebiees Hite amee 
ORDINANCE. 


PARENT AND HILD. Although the wife ma 
have obtained a decree of separation, the court wil 
not give her the custody of the children if she intends 
to bring them up ina religion different = that « 
the father. D’Alton vy. D’Alton (Eng. P. D.). 


PARTITION. See Judicial Sale. 


PARTNERSHIP. Action for accounting and for 
damages _ a of copartnership. Conroy 
v. Campbell (N. Y. Superior. 
2.—Where the name of an individual member of a firm 
is used as a partnership name and such member 
issues or aqserse and indorses bills and notes in that 
name, the burden is on the holder to show affirma- 
tively’ that the paper was the paper of the firm and 
not upon the firm to show that it was the paper of 
the individual partner. Leeds & 
BNE GE, GS. Be Bs dee cavcccécses® Fibewergadacccce 
3.—Cancellation of written instruments; fraud of one 
partner .: issuing firm notes. Fuller v. Percival 


(Mass. 8. C 
4,—Dissolution ; return of contami , eens of 
rtner. Black v. Capstick (Eng. Ch. D.) 
5.—Dissolution without notice ; reputation of continu- 
once ry oni secret partner. Benjamin v. Covert 
8 
6.—Where, by reason of fraudulent representations, a 
party is induced to enter into a copartnership, a 
court of equity has pumaceeten to order the partner: 
ship to be cancelled. Smith v. Everett (Mass. 8. C.).. 
7.—Limited a failing to recor renewal be- | 
comes general. Guillon vy Peterson (Penn. 8S. C.).. 
8.—Payment by one a: a gp p+. SE 
Ludington v. Bell ( App) 
9.—If the name of a AT ip firm be mesey 
name of an individual partner, proof that he s 
such name toa bill of exchange is not enoug 
make the firm liable on the bill. Yorkshire Bank. 
ing Co. v. Beatson (©. P. D.)......-.....cccccesccceceee 
10.—Negotiation of partnership note by one firm in fraud 
of another having a common member. Freeman 
Nat. Bank v. Savery (Mass. 8. C. 
11.—Liability of firm fo fraud of copartner in usin 


the 
= 


for 


158 


76 


Co. Banking Co.v. ‘ 


benefit cf partnership funds of an estate of which he ns 


was trustee. Guillon v. Peterson (Penn. 8. C.).. 
12.—Subrogation; an outgoing partner for a valuable 
consideration is entitled to subrogation for a debt of 
the firm paid by him for which he -= not liable at 
time of outgoing. Scott’s Appeal (Pe 8. C.).. 
13, ee gestnee; rights an duties in settling bus- 
eath v. Waters (Mich. 8. 
14.—Representatives of deceased oT have lien on 
new stock bought with Ss meee of old stock. 
Hooley v. Gieve (N. Y. ©. P.).......6- ceeeeeceeeseese 
15.—Whebn a firm transfers Sols business to an entirely 
new firm which assumes their debts, the agreement 
between them does not of itself discharge the old 
firm. nase fag (Mich. 8. G) 


See Arbit 
tate; hile of Liinitatio 


New application of a process nerall 
P AoW Ta not invention. Adams ¢ Loft ces gener a 





See Evid ; Criminal Law. 
PE Brokers; t i 
ses not fy the ae Sie law. “Thompson v. 
Beate MT OD oso csccisa. kcsSpdecee coves <a. os 


2.—Included ina Sbaxtel mo , but incorporated 
with the realty, will not pass wit’ th the chattel mort- 
gage as inst the su uent mortgagee of the 
BR eeler v. Keeler (N. J. Ch.) 
+ Bag though fastened to ais by nails, 
“cae or cleats, is mod property, and will pass 
under a chattel mortgage, as nst the mortgage 
oo Ge — subsequently given. Keeler v. Keeler 
4.—Sale of ice olready formed in a 
personalty. Higgins v. Kusterer | ich. 


si 
18 


122 


evkiies 271 
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PERSONAL PROPERTY — Continued. PAGE. 


5.—Gas-fixtures and heaters are personal poperty, § and 
may be moved le a ep" sale of house. Hey- 
sham v. Detre (Pen 5 AS eee ree 
6.—Not made real brs tS with real. Keeler 


Es GID <c0 op cccnsaptecccesees ae. 99 Chin 235 


7.—Sale of, where a - Eee received for a debt a bill 
of sale of a horse, but allows horse to remain iu 
possession of debtor, the title passes as between the 
parties, but not as against a eappoqnent attaching 


creditor. Dempsey v. Gardner (Mass. 8. C.)......... 457 


8.—Sale of; concurrence of Geltvery and payment. 
Phelps v. Hubbard (Vt. S. C.) ............ ccc eee eee 

9.—Sale of; liability of vendor for misrepresentation 

as to value. Bower v. Fenn (Penn. 8. ©.) .. 

10. Willful misrepresentation or concealment of a 
material fact by vendor constitutes a fraud author- 
izing a rescission of the contract, and such repre- 
sentations may as well be by acts or artifices as by 
positive — ons. Croyle v. Moses ee. 8. C.).. 

See Contract; Execution 

PHOTOGRAPHS. Admission of, in evidence in 
an action for assault and battery to show effect of 
assault, is competent. Redden v. Gates (lowa S.C.), 455 

PHYSICIAN. See Evidence. 

Phat action Bi Former adjudication ; proof of identity 
of action 

2.—Original jud ¥ no bar to new bg Porter v. 
EY Gs SECM Apn5. ccs keencncccssenddedessces 

POSSESSION. See Real Estate, 213. 

POSTAL CARD. See Slander and Libel. 

PRACT IGE Legal and equitable cause of optics 
son e@ united. Hurt v. Hollingsworth (U. 8 

“Appeal an objection that certain facts were ae 

— 9h set forth cannot be made on appeal. 

8. os s Aa ‘ Wooley = ppt TE ssne ea nensnacs 
—Amount of bond on a separate judgments. 
Ex parte French (U 38S" SePesecs - Se aa i ‘ ” a aaa 
4.—Appealable order. "ae v. Snedecker (N. Y. 


5.— en | of review not allowable. Ricker v. Pow- 


ell (U.S GRD 100 tenegcon:te. saeneses: b4 &, - Niaretes 415 


Me of newly-discovered evidence under bill 


of revivor, no rule which prohibits. Craig v. Smith 
(U. 8.8. C.). 514 


7.—Judgment ; proper statement delivered to county 
clerk and considered, and transcript entered suffi- 
cient to prove ; order sustaining invalid attachment 
may be a) appealed to this court ; what will not author- 
ize st ment. Steuben Co: Bank v. Alberger (N. 
Dt ihadeen -dbdeeiia /: cpveteskaaes, puainade Seles 
8.—Entry of judgment after death of defendant, effect 
of. Tuomy v. Dunn (N. Y. App ie suliemeonign ses 
9.—Remedy to dismiss a complaint at the trial on the 
ground that it does not state facts sufficient to con- 
stitute a cause of action, is by motion, not by de- 
murrer. Tooker v. Arnoux (N. Y. App.)......... ... 
10.—Order of ye to other qnan — to action. 
Boorman v. Atlantic & P. R. Co 
1l.—Statute of limitations, daltons ay ess to 
sheri save bar of; ——— of summons; 
new parties. Shaw v. 6 
12.—Referee, proper mode of coed of amendment by, 


is a, exception -— appeal from judgment. Quimby B 
2 


aflin (N SEE etrdins stakes cha centh Ss aewdnaee 
13.~An oral dR A of counsel that referee may fix 
amount of his fees, is not an agreement as required 

by section 313 of theCode. First Nat. Bank of Coop- 


erstown v. Tamajo (N.Y. App.)...............2eeeeee 118 


14.—When writ s yn not silowsbhe to people. People 


Ts MIND... Saath o5i sc esecdarseuioeectseswe 352 


See ipuicaty: Oriminal Law; Mortgage. 
PRESCRIPTIVE RIGHTS. See Deed. 
PROCESS. Abuse of, must be malicious to create 


act _— Eberly v. Rupp EY ee 353 


PRO ass ON. Real estate agency, not. Pennock 


SE GUUS Ws Walvcsccnnccss snsscccctccevcseses os 295 


P OHTBITI N. wos writ allowable; office of. 
a°o)) e ex rel. Hudson v. Judge Superior Ct. (Mich. 
PROMISSORY NOTE. An eae. aaa. 
ment made payable in the alternative, where the 
pa ee is not —w te is a promissory note. Noxon 


NUD GUNN MEE Pon ins capatavicnsdccssidesecdzce ... 515 


See Negotiable Instruments. 


Brn oppo pret REMOTE AUSE. Trains 
of two railroad companies near a pile of 
lumber, which was destroye ‘by sparks from loco- 
motive. In an action for damages against one com- 
pany, it was held that it was a question of fact as to 
which company caused the destruction, and for the 
ary to rw Lehigh Valley R. R. Co. v. 


IR. Sic MOR og 10.5 5 4ndhacd <hansedbesiendseds 330 


2.—If a party wrongtuliy makes a heap of ~ 4 and ice 
in the streets, by which a second party’s horse be- 


parol. Yates v. Yates (N @, G.)..<0- 394 


‘ock (N. pS Rr 393 





PROXIMATE AND REMOTE CAUSE- ae PAGE. 
comes frightened and in ae 4 third party, the 
party is liable. Lee v. Union R. R. Co. (R. 1. 8. ria 303 
See Civil Damage ‘Law 
ICE. _Delegation of offi ial authorit; 
Poy aot .tilowabie. Maxwell v. Bay City Bridge Co. 
Sey erp rrr ere 
—Question of usurpation of, not to be tried in rivate 
2. Ques Fraser v. Frelon (bal. 8. C.) ° 456 


PUBLIC POLICY. See Contracts. 
Statuto i ts as to fencing; 
RAY ity for kiting cattle trespassing. Gillam © a 
n “eo 


Sioux Gt y & St. Paul Ry. Co. (Min 
2— Tourists” tickets not oo an meng v. 


Howells (Eng. Q. B. Div. 
See Carriers 0 ations i Pininent 


eee eee eee sees 


Domain ; Master and p Bot Munici 
rations, Negligence; Receiver ; Statutory 
struction ; Title. 

RAPE. See Criminal Law. 


REAL ESTA At Adverse possession ; ocongation 
i a a" ot, occupation of all. Nolan v. Grant os 
WOME. GRD’. csnccsssend snc. sheccunessshssensnget senna 
2. Tcitals in deed of reget property. Van 
Slyke v. Skinner (Mich. GD 0000005 penne ne eee 275 
3.—Sale of ; incumbrances; ~ = when certificate of 
clerk no protection to ‘purchaser. Wood v. Krebs 
CRM, CEs osccscccechas-acabeiechessacecnsotiaashnn eee 234 
4.—Sale of; representations as to quantity; measure 
of damages. Darling v. Osborne (Vt. 8S. (.)......... 
5.—Sale of; vendee in default may 8 gurrender j title to 
crops. Welch v. Richard (Mich. 8. C.).. 414 
6.—Seizin and possession of one tenant in common of 
real estate is seizin and possession for use of the 
others, and under such no title based upon adverse 
ossession can be acquired. Kinney v. Slattery (lowa au 





7.—Tenant for life of an estate impeachable a4 waste 
may work an open mine or quarry on estate rovid- 
~—s had been pesvneny worked for — Elias 
nowden Slate Q. Co. (Eng. H. of L.).............. 4 
8.—Vendor’s lien not allowed in case of gift. Palmer 
vy. Sterling eg i Gi dens. saceedbeinadens ones eeeeeee 285 
See Merger; Riparian Rights. 
RECEIVER of sattocntie. claim for personal injuries 
aoe — g] ropert: hs *) his hands. ite v. Keokuk 
SII Is Coline o'n.0. 0-005 dae saieenhade ose eneenee 
re. tS of aia in gs y. Dav cases over as- 
signee in eT a vis (N. ¥.C.P.). 98 


RECORD. Correction ae no error. Shelly v. 
BRIER (loWS) BD. O.)... nccccccccecsccces ope: ecegeneceges 
2.—Of instruments ; when in any book sufficient. 
Gladding v. Frick (Penn. 8, ©.)......22.25. sccccse- cose 16 
3.—Wrong book; a deed left for record at recorder’s 
office is in contem iaderv. 8 of law recorded though in 
wrong book. ¢ er v. Schaefer (Penn. 8. C.)...... 1 
of Causes. 
RECOUP i... ry ent of consignor nst 
claim for freight. # Elwell v. Skiddy (N. Y. App.). ... 155 
RECOVERY. See Bond. 
REFERE NCE, Action to set aside deed on account 
of mental incapacity and undue influence; plaintiff 
not entitled to a reference to determine amount due 
from grantees who covenanted to pay two-thirds of 
expense of maintenance of a for life. Van Gel- 
der vy. Van Gelder . Y.A pp.) lls ok she <a 15 


RE VAL OF U It is too late to remove 
ry 44 ah A ga OSES, | under the Act of 1875 
after it is noticed for trial, and is on the qolentet in 
a State court. Slough v. Hatch (U.8.C.C, EB. D.N. 


) 
2.—Record must be filed in the Circuit Court on the 
first day of the next term or the cause will be re- 
manded to the State court. McLean v. St. P. &C. 
RB. B. Oo. (0.8. 0. ©., NM. Fujin. ccocccccccrsccccccves 78 
3.—When it appears to the satisfaction of the court 
that the suit does not involve a dispute properly 
within the jurisdiction of the Circuit Court, At is the 
wr of the court to remand it. Ryan v. Young (U. 


4.—What is not a “ suit of a civil nature; motion for 
execution against a stockholder. Webber v. Hum- 
phreys (U.S. Dis. C., Mo.). 2.1... .cccceeeeses cocesacee 
5. eo ‘or, in State court unnecessary; time of Sing 
f petition. Fulton v. Golden (U. ac »N.J.)... 229 
6.-It sufficient if the aj rrr OA tint the 
ties are residents of the different States at the 
x = (Pso-c., ‘Lean v. St. Paul & Chicago & 


eRe EEE RHEE EE ERO ee SHEE EHH HOO EEE EEE Ee 


REPL VIN. Delivery without payment; o rotten 

< foreign statute. Corner v. vermont; 0 PN 
2.—Whit ‘lie ia a justice's court to seca iia 
wrongfully seized on Federal process by a Uni 
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—oves~ Continued. 

tates marshal, if its value is below the jurisdiction 

hate of the Federal court and within that of the 
justice. Carew v. Matthews (Mich. 8. C.).. 


REfood +. usin AY, 


RIGHT QF WAY, When a grantor conveys land 
unded on a street or way over his other land, he 

and those claiming under him are cooonqes 60 « to deny 
the existence of such way. Franklin 
4 2 aa rease stirs 

2.—Vendor selling ‘land, with appurtenances, in a 
street, joined at each end by roads, also his property, 
may elect over which road vendee’ may have — ot 
way. Bolton v. School Board of London (Eng. 


Brot taxation. RIGHTS are are real — Ry? odin 


2. AB by owe of exclusive right'to construct a: 
on stream; precedence of public right over private 
wie'se of’ peivate right. Cohn vy. Wasson Boom Co. 

3.—Owner has a right to natural flow of water past his 
land, and any interference by a private person, to 
such owner's injury is a ning | for which such owner 
is entitled to an injunction orrill v. St. aameny' 's 
F Water P. Co. (Minn. 8. C.).............-..- 

4.—Legal title of seashore and tide-flowed land although 
in sovereign is not for his exclusive use and profit, 

but in trust for common benefit of the public. Prov- 
soe Steam E. Co. v. Providence & 8. 8. Co. (R. I. 

an teaie owners have a right to reasonable use 3 

by Bullard v. Saratoga Victory Mfg. Co. (N. Y 

0S bank; right of owner to destroy natural barrier. 
ative of he ——- Sea Sanaa ¥ v. 


Tent ne Ging OD 
Vendor and Purchaser. 
RIVERS. See Negligence. 


SALE OF BAL ESTATE. See Real Property; 


endor 
SAL GE. Partial os! agency, iasurance. Dixon 


itworth oS dh 2 ere 
e Ju 


SAVIN a8 BAN KS. Rageintions as to payment of 
oe ; payment to weens Pe rson; depositors 
losing bank book must oomty aay 

idence Inst. for Saving (M 
See tt 


PP.) 





Seat v. Prov- 
.) 3 


PAGE. 


T. Action to enforce. Unde- a 


pp.) 197 


SCHOOLS. Public school-house may not pe let for ns 


private purpose. Weir v. Day (OhioS. C. 
See Constitutional Law 
SEDUCTION. Father may maintain action for, of 


aughter not living with him; damages. Blagge v. 
C.) 317 


Iisley (Mass. 8. 
SET-OFF. See Mortgage. 
aft DE) R_ AND LIBEL Libel; 

llous. Platto v. Geilfass (Wis. 8. C.) 
—Charge of official dishonesty, iibellous per se. oe 
" ton v. Cramer (Wis. 8. C.) 
3.—Communication touneeniated by means of a posta so © 
LP not privileged. Robinson vy. Jones (Irish High 


what is not 


tBildenes| is admissible, in an action of slander for 
the use of words apparently actionable per se, to 
show that the words were spoken in relation to a 
subject of which a felony or other infamous offense 


could not be predicated. Fawsett v. Clark (Md. App.) 371 


5.—Proceedings of church organizations privileged. 
Shurtleff v. Stevens ae Sh tik ‘datbendeséadcheuseeds 
See Criminal Law; Evidence. 


SPECIFIC PERFORMANCE. Not decreed 
when Lanyon of parties not mutual. Maynard 
v. Brown (Mich. 8. C. 


STATUTE 0 OF Rt IBUTION. First cousins 

is only surviving relatives 

and next of kin, uel cousins would take intestate’s 
entire personal estate, and children of a dec 

NY 7 would not share. Adee vy. Campbell 

STATUTE OF Far AUD Does not 

» Powd. Co. v. 

Ase.) til dete dehiesaheninn ae thakainaibbakisnes 

2.—The statute of frauds is a weapon of qetenee. not 

offense. Hussey v. Horne-Payne (Eng. H 

3.—A contract for the sale of growing fruit, the vendor 

to pick and deliver fruit in barrels to be furnished 

by vendee, at a certain price per barrel, is not an in- 

terest in the land within t e statute. Brown v. 


"Woshelmer 


Puitdebeedsekesdses suse sess docs stesesnccasecace 454 


Stanclift (Buffalo Sup. Ct.).. 55 
4.—Contract not to carry on business prima 1 facie within 
the statute. Davey v. Shannon (Eng. Ex. Div.).. 98, 197 


5.—Contract contained in letters; effect of whole 
transaction; # gomplete contract, Hussey v. Horne- 
Payne (Eng. H 


PARR eee eee anes Heer eeeeeeee eee 





ype dd OF FRAUDS — Continued. 
6.—Provision respecting contracts not to be performed 
in a year, applies only to contracts not to be per- 
formed on either side, and not to a contract per- 
rs on one side within the year. Smalley v. Greene 
7.—Moral obligation not sufficient consideration for 
seoqme to pay debt of ar limitation. Hen- 
ricks v. Robinson (Miss. 8. C.)........... 2. -....0.. 
8.---Parol agreement by vendor with vendee of land, to 
remove mortgage thereon, given to secure the =| 
a Sa not within statute. Green v. Randal 


Fapeneeneeee ee reen sees see see eeereesssesssesus 


STATUT E Qt LIMITATIONS. Causes of ac- 
tion foun on contract are revived by an admis- 
sion that the debt is still unpaid. Bayliss v. Street 


SD th tivricne aa conetiiinetiatacadubininnetanaseanes 
2.—Burden of proof is on *plalotif? to show wf oe 
statute has not run. Capen v. Woodrow (Vt. 8. C.), 837 


3.—Where coverture is relied on to save an A from 
the bar of, the marriage may be shown by proof of 
cohabitation as husband and wife. Lawrence R. R. 
Gi EEG OE cnnccccdabdccecdeaess asenees 
4.—Where a principal and surety on a note go to holder 
to makea payment, and the principal makes a pay- 
ment with his own money, the statute is avoided as to 
both. Mainzinger v. Mo r 3 eee 
5.—To take a case out of the statute no express promise 
to pay is necessary so long as a promise may be im- 
lied from the acknowledgment s a present 
ndebtedness, Fiske v. Hibbard Y. Superior). . 
6.—A partner must be presumed, n the absence of 
proof to the contrary, to have authority to make a 
poemens on account of a debt due by the firm, so as 
take the debt out of the operation of the statute 
of limitations as against the other. Goodwin v. 
Parton (En TSA. ceed. dubemtonuheoneammsalines 
7.—Mortgagor ry ght of redemption is extinguished at 
, of Si ng and surplus fener resulting 
fre m gale are are also extinguished. apman vy. Corpe 
SE: i tiasindedss. cig cetenchsaiiesmmniadiarans 
oe AF. to correct mistakes and irregularities 
in obtaining sotenen. are not applicable in a case 
against a party of whom no Bee. judgment is 
asked. Shelly v. Smith SS ras 
See Practice ; Statute 


f Frauds. 
STATUTORY ONSTRUOTION. Statutes ~ 
Alabama ; negotiable instruments ; bills of exchan 
Federal construction of commercial law; bona 
holder; illegal consideration ; Ay 
Oates v. First Nat. U. 
2. ee corporations not Sable 
furnished free. ———_ Gas Co. v. Pittsburg 
3.—Railroads, grants to, by Congress gubiests to pricy and 
goqetes rights. Broder v. Natoma W. & M. Co. (U. 


4.—State courts followed in construing State legisla- 


PAGE. 


76 


National bank. 
i... 514 
or ‘taxes ‘on 
pe 474 


tion; conflict of decision. Fairfield v. Gallatin Co . 455 


5.—When statutes conflict, the ascertained intention 
must govern. People ex rel. By vy. Police Com- 
missioners of New York ey 

6.— Laws 1849, ch. 125; 1850, 
have local jurisdiction only 


Geraty v. Ried (N er gn! 
A —_ 1870, ch. 175; \ ch. 835, “B49: . 1874, ch. 642. 
cay when general words y > not apply apeclt- 
= People ex rel. Steiner v. Morrison 
fg SARE tions s Evidence : Insurance (Life) ; Stat- 
ute of Frauds; Statute of Limitations. 
SUBROGATION. See Partnership. 
SUCCESSION. When a purty adopts the F srengee 
of his deceased daughter, u ane his death or oe 
entitled to inherit as adopted children and as heirs 
of their mother. Wagner v. Varner (Iowa 8. C. 
SUNDAY. Contract made on, void. Stevens v. 
Wood (Mass. 8. C. Yann el eens etek dt pe aebeeona heheeien 


SUPPLEMENTARY ¥ PROCEED NGS. Anor- 
der granted requi ant to appear 

“before me or pry ‘cher justice at chambers, 
Party. 


de ; Brook n justices 
“Gonatitut onal law. 


merely surplusage, and cannot mislead the 
Bank of Savings of City of N.Y. v. Hope (N. Y 


A Reem eee eee eee Oe HERO ROE eee Fee eee BHee 


SURETY: SH P. Surety not discharged by settle- 
oes, Ba of bankrupt law. Harner v. Batdorf 
2—Surety aie : security from principal not admission 
of validity of bound. Rounsavell v. Wolfe (Wis. 8. 
3.—Right of surety to contribution. 
nolds (Cal. 8. C.) 
4.—Surety signi ing on gondition not complied with not 
liable. Daniels v. Gower (Iowa 8. C. 
“surety of of, by laches of obligee : failure to inform 
suret: defau ~ of if prine a A Richmond & Peters- 


re outs Ik eee + npiheds sohnt ok seas 
White S. M. Co. v. 


go hs 
ullins 


eeeeeee eeeeeee 


esos gceecese §15 


Arp. terms of bond. 
ch, 8. O.) 295 
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SURETYSHIP — Continued. 
1.—Official bond ; sureties not liable for non-official act. 
Ottenstein v. ‘Alpaugh (Neb. 8. C.) 
8.—-Extension of time for usurious consideration — 
charges ote. Stillwell v. Aaron (Mo. 8. C.).. 
See Bail; Negotiable Instruments. 
SURROGATE. May not allow counsel fees to at- 
torney against estate or executor. man v. 
pS a Eo a a ry res: 


TAXATION. Act imposing, upon gross receipts of 
persons conducting “any theater, musical entertain- 
ment, feats of horsemanship,” etc., does not author- 
ize a tax upon an incorporated public driving park, 
used for horse racing nited States v. Buffalo Park 

8.D.C..N. D. N.Y. 


2.—An institution for the support and education of or- 
phan children of a distinct denomination of Chris- 
tians, is not such a purely public charity as to be ex- 
empt from taxation within the spirit of Constitu- 
oe Burd Orphan Asylum v. School District (Penn. 
3.—When Federal court may not oe State tax- 
ation. Kirtland v. Hotchkiss (8. C 8.) 
at of United States pacha 4 ‘from, though 
leased ; lessee may object to Sim People ex rel. 
McCrea v. United States (Ill. 8. C 
5.—Land belonging to petitioners pA used by them for 
charitable purposes is exempt from taxation. Power 
of county court to order refunding of a tax iegally ally 
assessed. In re — of New York Catholic 
tectory (N. Y. Ap 
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135 
we. 0) of seectgnaer to pay. Dayton v. Rice (Iowa » 


A PE REIT ARs SORE eae gee 

ley (N. Y 
guP Contract : “Constitutional ‘Law; National Banks: 

Riparian Rights ; Statutory Construction. 

TEMPORARY RESIDENT. See Costs. 

TENANCY. When atenant in common of chattels 
destroys them or converts them to his own use, an 
os of tort in the nature of trover may by his co- 

nants be maintained against him. eedham vy. 
Hill I Ui Olas cktaca nner etinusceededninn cae ss canes 
See Husband and Wife; Will. 

TENDER. A tender of money payable as a compo- 
sition on asum due toa solicitor for costs, to a clerk 
in chargeof office ee s absence, is valid. 
Finch v. Boning (C. P 


—Equalization by State assessors. Peo 
" Gapervisors of Westchester Co. v. H 


a ee: Sank sa bontmapasess sas 
TIME. Computation of; when ond of notice excluded. 
Dale v. Doddridge (Neb. S G).. 


TITLE to government land; priority between ealivond 
company and settler. 
2.--To lands taken by State remains in owner until 
voousd © of a counter-claim. Ballou v. Ballou 
ANo Dw LAD Delae ccc ccce cee eeee esas eesesessaseeers- seeeeees 
3. _Foanater¢ of, for purpose of giving, allowable. 
seems ©. Williams (0.8. C.C., Cal. 
See Act ; Eminent Domain; ; Execution; Landlord 
and eels: Real Estate. 
TRADE-MARK._ What_is not infringement of; 
— of a” Magee Furnace Co. vy. Le Barron 


2. <Title of book ; exact similitude is not required to 
constitute an infringement. Robertson v. Berry 
(Md. C. App 

8.—Exact imitation not required to make infringement. 
os ce Fruit Jar 

4. i atisiton of Congressin regard to trade-marks, 
contained in the act cf July 8, 1870, sections 74-84, 
and embodied in U. 8. Rev. Stat., sections ye 4 
FA Speaeseas. United States v. Steffens ‘is. Cc 


TREATY. See Injunction. 
TRESPASS. Defendant's dog, while trespassing on 
laintiff’s land, killed his cow. eld, that owner of 
og was liable for damages, although he had no pre- 
vious knowledge of “ dog’s vicious propensity. 
Chunot v. Larson (W C.). 
2.- ~Coatenies; oth Sh ‘of gemenns. 
gan & F. D. L. R. R. Co. 8. C. 


Wis. 

See Damages; Lease. 
TRIAL. Not within privilege of counsel in argument 
and Ty,to use language calculated to bumilete 

 ayepent opposite party. Coble v. Coble (N. C 

ott 4 ‘error sufficient to reverse a judgment, ‘a 
counsel, against objection, to state facts pertinent 
to the issue, and not in evidence, orto assume such 
facts to be in the case when they are not. Brown v. 
Swineford (Wis. 8. C.). 
oo what ae new trial for insufficient 
ge ly maybe granted. Phillips v. South W. Ry. 
GD ahs hin ntoe inated $004 sscesens eedecds 

See Criminal Law. 


Peer ee eee eee re eee 


316 


Knevals v. Hyde (U. 8.C.C., 
370 


18 


o. v. Thomas (U.8.C C., 
258 





TROVER. See Action; Damages. 

TRUST. Joint trustee suing alone may appeal; is 
aggrieved by rejection of just ganna “. fund ; con- 
sent of co-trustees unnecessary; ma t for cestui 

trust; notice. Bockes, trustee, v. 474 (N.Y. 
2.—Until event which cannot take piave ; ; illegal con- 
sideration; marriage with deceased wife’s sister ; 


539 
"Page. 


severance of parties capable .<s incapable ot taking. as 


Pawson v. Brown (Eng. Ch 


ULTRA VIRES. See Corporations. 

USER. See Nuisance. 

USURY. Defense of; the right to defend is personal 
to = eal or his privies, and not available to one 
standin wy of second mortgagee. Ready 
v. Koebke ( C.) 


pal. a v. Myers (Iowa 8. C.)......-.....00 0008 
3.—Right of action to recover money paid as usury, 
is personal to ar contracting party. Spaulding v. 
Davis (Vt. 8. 
4.—Does not an notes given by new 
notes tainted with. Macungie Sav. Ban 
stein (Penn 8. C.) 
5.—When note tainted by, valid in hands of innocent 
holder. Wortendyke v. Meehan (Neb. 8. C.) 
6.—Taking unlawful +, 2 for forbearance is. 
Adams y. Randolph (N. J. 8.C.). 
See Conflict of Laws; i Statutory Construction ; ’ Surety- 
‘Dp 


VENDOR AND PURCHASER. Easement, 

implied on sale of part of tenement. Wheeldon 

VG, BOSCO WS COE. BOs) ossccce 2s siceces « & sehen 

2.—Personal covenant in exchange of lands; riparian 
yous et subject to law of State. Bigler v. Morgan 


re oe ee 


Peer cece nee meee eres reassess enee 


artner for 
v. Holten- 


, Fe Evidence; Negotiable neers 
Personal Property; Real ; Right of Wag; 
— of Frauds. 

Ameotmens of; review. 

Mayor of New York (N. Y 

en insufficient for informality. 

Gow ST 8 rrr ee err 

3.—When set aside on the facts; court aes yt ey by 
erroneous one. Fisk v. Nebraska (Neb. 8. C.) 


VERD 


VER of exemption from execution is against 
we VE policy and will not be enforced. Rutt v. 
owell (Iowa 8. C 
2.—Where a note is presented to indorser before m 
turity, and indorser promises to pay if it is allowed 
to run over the time, he will not be relieved of 
reat a a by -, omission of protest. Hale v. Dan- 
fort 
3.—A prisoner on isi for felony may waive his right to 
be tried by a jury of twelve men, and if he does so 
and consents to be tried by a jury of eleven, a con- 
viction is valid. State v. ufman (Iowa . C. 
4.—Of demand of wp ee at maturity of a note, is also 
wae < _— ce of non-payment. Dye v. Scott 
See Covenant ; Eminent. Domain: Insurance Outs Neg- 
ligence ; Negotiable Inst ruments. 
WARRANTY. Goods ordered of a manufacturer 
fora —— use, are impliedly warranted fit for 
that se, but the manufacturer is not bound wd 
furn 49 r e best goods, but only such as are reaso: 
ably fit for the purpose. Harris v. Waite (Vt. 8.0) ©). 
2.—Rule of damages in a breach of, on a sale of seed, a. 
the difference in value between crop actually raised 
from seed sown, and a crop of same kind such as 
would have cognegtty been produced that year. 
White v. Miller (N. Y. App. 
el gy of damages for breach of. Horn v. Buck 
( WD... <0:. sacahine can -etsiisa> htehacineiennaieenne 
See Agency ; ; Insurance (Fire) ; Insurance (LAfe). 
WHARFAGE. Wharfage cannot be collected from 
a vessel fastened to an adjacent pier, non it oc- 
cupies the greater part of the intervenin — 
Walsh v. N. Y. Floating Dry Dock Co. (N. Y. App.).. 
WIDOW. The P vong onan, & —— of a widow to an 
not to take under her husband’s will is purely per- 
sonal. Crozier’s Appeal (Penn. §. C.) 


WILL. Constonction ; le noite Residuary Sagas. 
in re Goods of Dixon CHD. We WA) ocscescccocanie ‘than 
2.--Construction of ; time of vesting ; tenants in aes 
=n =. oint tenants. Crosthwaite v. Dean (Eng. 
3.—The administrator (with will annexed) of the estate 
of a married woman does not as such represent an 
estate of whiee she was executrix. In re Goods of 
Bridger (Eng. P 
4.—The non-recollection of the witnesses does not re- 
but the presumption of due v ublication arising from 
the attestation clause and the other circumstances. 
The due execution of a by the restores the will so 
yt 


See tee eee 6 ee ee eens eoeeseseseses 


eee eer eee eee eee rere gs 


7 See ee eee ee eee eet 


far as it . not ch codicil 
Clark (N. Y. App.) ..26 o.seeccceseceeee 


v. 


2.—Taken by agent for himself, wit not affect princi- on 
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See ES ET 
WILL —Continued. paGcs. | WILL — Continued. PAGE. 
5.—Where the will of one domiciled in Mexico is - 9.—Substitutional gift of personalty; word “ heirs” 
bated by the use of aSpanish translation the grant held to mean Ay weed next of kin. Neilson vy. , 
Easiten — Bmy —— yt ge of - Speci no aio ; + Wa eth ahe es he case sens 
e t ion. Inre of chattels wer to approp’ suc 
Goods of Rule (Eng. P- DS ‘ so lpg ee glee 179 should desire. Arthur v. McKinnon 
6.—Construction; devise to trustees; express trusts. | | (Emg: Oh. D.) .... 2... ccc cc ccc eee nec ccc eeeesecewseeeees r 
Donovan v. Vandemark (N. Y. Ap S BAR 275 | 11. Original and bY gubstigated gift. Re Weolrich, Harris 
1. a testator in an ad ng room to where Be Gs COs Dakin ob ct Ginna gab sak dus oseccen css. 476 
wi apag Fog! ie eo we with the statute. on *“ Evidence. 
8.— MAWithout ha " baying Any Jeane lage eat istrued | . by having WITNESS: See Criminal Law. 
had no issue.” ~ 206 





























